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Abstract 

This thesis examines the principle of participation, through which persons may have 

a direct role in decisions affecting them. This is said to be an integral principle of the 

international human rights framework, but thus far it is one that has not been 

developed in great detail or systematically enforced by human rights bodies. The 

thesis firstly identifies and analyses the right to participation as it is manifest in 

provisions of international labour conventions, international human rights 

instruments, and international environmental law, establishing the content of these 

provisions and the obligations imposed to enable participation. Secondly it 

demonstrates that international human rights supervisory bodies assert a principle of 

participation that applies beyond the context of these explicit provisions in hard law 

treaties, to the interpretation of international human rights law generally. The thesis 

argues that such a principle can be justified according to theoretical and pragmatic 

grounds. The first of these grounds is that the concept of individual autonomy that 

underpins human rights should be expressed collectively where policies to fulfil 

individual human rights are directed at groups of individuals. The second is that the 

right to self-determination of peoples should be interpreted to enable citizen 

participation in the development of the common will. The third is that participation 

is very important for the effective delivery and protection of rights. Finally, the 

thesis elaborates on the content of a principle of participation, proposing rules 

through which obligations may be built to enable participation. These rules are 

drawn from hard law and soft law instruments, fundamental human rights principles, 

the application of established and well-developed human rights in the context of 

participation, the recommendations of international human rights bodies and from 

democratic and legal theory. 

  



Table of Contents 

1 Introduction ............................................................................................................ 1 

1.1 Participation and Democracy ............................................................................. 3 

1.1.1 New Approaches to Democratic Theory .................................................... 12 

1.1.2 Participation in International Relations ...................................................... 18 

1.1.3 Participation in International Law .............................................................. 22 

1.2 Definitions and Scope of the Thesis ................................................................ 27 

1.2.1 Methodology ............................................................................................... 30 

1.2.2 Approach ..................................................................................................... 35 

2 Participation in International Law ..................................................................... 38 

2.1 Collective Bargaining ...................................................................................... 39 

2.2 Tripartite Consultations.................................................................................... 62 

2.3 Participation for Minorities, Indigenous Peoples and Migrants ...................... 72 

2.3.1 Self-determination ...................................................................................... 75 

2.3.2 Minority and Migrant Rights ...................................................................... 86 

2.3.3 Participatory Rights of Minorities .............................................................. 92 

2.4 The Participation of Women in Development ............................................... 101 

2.5 A Child’s Right to be heard ........................................................................... 107 

2.6 Persons with Disabilities ................................................................................ 118 

2.7 International Environmental Law .................................................................. 126 

2.8 Reflection ....................................................................................................... 130 

3 Grounds for a Human Rights Principle of Participation ............................... 141 

3.1 Individual Autonomy in Human Rights Theory ............................................ 143 

3.1.1 Agency ...................................................................................................... 148 

3.1.2 Equality ..................................................................................................... 153 

3.2 Collective Self-determination and Popular Sovereignty ................................ 155 

3.2.1 Popular Sovereignty and Self-determination in International Law .......... 161 

3.2.2 Grounding a Principle of Participation in Self-determination .................. 167 

3.3 Participation as a Pragmatic Necessity in Fulfilling State Obligations ......... 171 

3.4 Summary ........................................................................................................ 179 



4 Elaborating a Human Rights Principle of Participation ............................... 180 

4.1 Triggers for Participation .............................................................................. 181 

4.1.1 Human Rights Policies ............................................................................. 182 

4.1.2 Implementation of Policies ...................................................................... 191 

4.1.3 Other Decisions affecting Human Rights ................................................ 201 

4.1.4 Realisation of Rights Independent from the State ................................... 209 

4.1.5 Extending the Scope for Participation ..................................................... 213 

4.2 Participants .................................................................................................... 214 

4.2.1 Those whose Rights are affected ............................................................. 214 

4.2.2 Civil Society ............................................................................................. 218 

4.2.3 Other Participants ..................................................................................... 230 

4.2.4 Representation of Participants through Associations ............................... 233 

4.3 Implementation of Participation .................................................................... 244 

4.3.1 The Obligations to Respect and Protect Participation ............................. 246 

4.3.2 The Obligations to Fulfil Participation .................................................... 250 

4.3.3 Application of Human Rights Standards to Participation ........................ 264 

4.4 Consequences of Participation ...................................................................... 275 

4.5 Reflection ...................................................................................................... 286 

5 Conclusion .......................................................................................................... 289 

5.1 The Nexus between Human Rights and Participation ................................... 290 

5.1.1 Bringing Human Rights to Democracy .................................................... 290 

5.1.2 Bringing Participation to Human Rights .................................................. 294 

5.2 Prospects for the Development of a Principle of Participation ..................... 297 

Bibliography ........................................................................................................... 302 

Official Reports ..................................................................................................... 314 

Treaties .................................................................................................................. 316 

Declarations and Other Instruments ..................................................................... 326 

Travaux Préparatoires .......................................................................................... 328 

National Laws ....................................................................................................... 330 

Table of Cases, Recommendations and Observations .......................................... 331 

 



  



1 

1 Introduction 

In May 2013, the UN Special Rapporteur on extreme poverty and human rights, 

Magdalena Sepúlveda Carmona asserted that participation is a “fundamental human 

right”.
1
  The Office of the High Commissioner for Human Rights has stated that the 

“principle of participatory decision-making” is one of the “salient features of the 

human rights normative framework” alongside “universality, non-discrimination and 

equality,… the notion of accountability, and the recognition of the interdependence 

of rights.”
2
  But on what basis can this be asserted when the only use of the word 

“participate” in the Universal Declaration of Human Rights relates to participation 

not in decision-making but in cultural life?
3
  Does a right to participation or a 

principle of participation exist in international law?  If so, what is its legal basis?  

What is the content of the right and what obligations does it impose?  This study 

explores and analyses the concept of participation under international human rights 

law. 

In 1985, the Secretary-General produced a report on the question of popular 

participation (hereafter referred to as the Secretary-General’s 1985 report), which 

concluded that “the right to popular participation, in its most general terms, does not 

appear to be expressly established as such by universal instruments having binding 

legal value.”
4
  However, the report concluded that various international instruments 

contain elements of participation and that participation is very important for the 

realisation of human rights.
5
  It furthermore asserted the central importance of 

                                                 

1
 Human Rights Council, Report of the Special Rapporteur on extreme poverty and human rights, 

Magdalena Sepúlveda Carmona (2013), UN Doc. A/HRC/23/36, §19. 

2
 Office of the High Commissioner for Human Rights, Principles and Guidelines for a Human 

Rights Approach to Poverty Reduction Strategies (2006), UN Doc. HR/PUB/06/12, §20. 

3
 Universal Declaration of Human Rights (16 December 1948), General Assembly Resolution 

217(III)(A), UN Doc. A/810, p. 71, art. 27. 

4
 Commission on Human Rights, Popular Participation in its Various Forms as an Important 

Factor in Development and in the Full Realization of Human Rights: Study by the Secretary-

General (1985), UN Doc. E/CN.4/1985/10, §169. 

5
 Ibid., §§1 & 169. 
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participation, stating that “[b]eyond the formal constitutional framework, the basic 

problem in all political systems is to promote genuine communications between the 

Government and the governed, and to make the former accountable to the latter in as 

direct and frequent a manner as possible.”
6
  Since that time, numerous provisions of 

international law have asserted a right to participation in specific contexts, but there 

is still no explicit general right to participation in human rights treaties.  This thesis 

reappraises and extends the research conducted for the Secretary-General’s report by 

considering the current status of participation in international human rights law.  It 

does so by analysing relevant developments in international law, and exploring the 

interpretations of that law that consider it to require or encourage participation 

whether limited to specific contexts or with general application. 

The issue of participation has considerable relevance within a number of spheres 

other than human rights, including development studies and political theory.  In the 

1950s, development workers argued that failures in projects could be attributed to 

the exclusion of beneficiaries from design and implementation.
7
  Participation has 

become a core element of the Declaration on the Right to Development
8
 and to a 

human rights based approach to development.
9
  In the field of political theory, 

participatory democrats have proposed specific participatory processes to enable 

citizen involvement in specific decisions.
10

  Deliberative democrats have argued that 

government decisions are legitimate to the extent that they mirror the conclusions 

made by the public through deliberation.
11

  While the link between human rights and 

democracy has been explored in some detail, past research has focused primarily on 

                                                 

6
 Ibid., §98. 

7
 Majid Rahnema, ‘Participation’ in Wolfgang Sachs (ed.), The Development Dictionary (London: 

Zed Books, 1992), p. 117. 

8
 Declaration on the Right to Development (4 December 1986), General Assembly Resolution 

41/128, UN Doc. A/RES/41/128, preamble, §2, and arts. 1.1, 2.3 & 8.2. 

9
 Brigitte I. Hamm, ‘A Human Rights Approach to Development’ (2001), 23 Human Rights 

Quarterly 1005. 

10
 Carole Pateman, ‘Participatory Democracy Revisited’ (2012), 10(1) Perspectives on Politics 7. 

11
 John S. Dryzek, ‘Legitimacy and Economy in Deliberative Democracy’ (2001), 29(5) Political 

Theory 651, p. 651. 
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the underpinning of electoral democracy by human rights principles,
12

 and on the 

benefits of electoral democracy with regard to human rights compliance.
13

  There has 

been little exploration of participation from a human rights perspective.
14

  This thesis 

focuses therefore on the underpinning of participatory and deliberative democracy by 

international human rights law.  The introductory chapter traces the development of 

the concept of participation in political theory and practice, giving a brief overview 

of its early development in international law, and then establishes the definition of 

participation for the purposes of this thesis and explains the methodology and 

approach of the dissertation. 

1.1 Participation and Democracy 

A recurrent theme of political theory has been who in complex societies is entitled to 

make which decisions, and to what extent they must take account of the interests, 

preferences, and opinions of others.  This has been a particular focus of democratic 

political theory with its focus on rule by the people.  Since ancient times, democratic 

theorists have struggled with the problem of creating a system for efficiently making 

decisions while allowing all citizens to participate in some form.  There is 

considerable variation between democratic theories as to how to balance efficiency 

and democracy. 

The history of democratic thought has been seen almost exclusively through a 

Eurocentric lens that emphasises the origins of the idea of democracy in ancient 

Greece and subsequently, a couple of millennia later, the progression from a 

“traditional” feudal order through the European Enlightenment to the modern 

democratic State.  This is true of liberal and radical democratic theorists alike who 

                                                 

12
 Jack Donnelly, ‘Human Rights, Democracy, and Development’ (1999), 21(3) Human Rights 

Quarterly 608. 

13
 Christian Davenport & David A. Armstrong, ‘Democracy and the violation of human rights: A 

statistical analysis from 1976 to 1996’ (2004), 48(3) American Journal of Political Science 538. 

14
 Human Rights Council, Report of the Special Rapporteur on extreme poverty and human rights 

(n. 1), §8. 



Deepening Democracy 

4 

consistently neglect political systems and ideas from outside Europe.
15

  It is not 

within the scope of this thesis to rewrite this history, although it can assert the 

serious shortcomings of such an approach, and point out that democratic structures 

and ideas have existed independently from European influence.
16

  In the absence of 

an alternative global historiography of democracy, this thesis will follow the 

dominant narrative. 

Ancient Greek democracy emphasised the participation of every citizen in the 

running of public affairs.  Ultimate authority rested in Athens upon the Assembly, a 

gathering open to all Athenian citizens which took place up to 40 times a year.
17

  

While citizenship was limited to adult free males with property, this was still an 

enormous body of people, and many critics saw the devolution of power to a large 

multitude of inexperienced persons leading to inefficiency and the collapse of the 

system.
18

  The establishment of the Roman Empire, where the origins of modern law 

lie, saw the entrenchment of a hierarchy of leadership to make public decisions.  This 

hierarchy was maintained through the feudal system after the collapse of the Roman 

Empire.  The legal fiction of a unified hierarchical Christendom was preserved 

through the instalment of Holy Roman Emperors while in reality most of the power 

was dispersed among local aristocracy.
19

  While some deliberative and republican 

forms of organisation survived in guilds and the republican government of Italian 

city-States, these were in theory subservient to the hierarchy.
20

  This hierarchical 

vision of authority was shattered by the Reformation, particularly the radical 

                                                 

15
 e.g. David Held, Models of Democracy (Oxford: Blackwell, 2

nd
 edn., 1996). 

16
 Yunusa Kehinde Salami, ‘The Democratic Structure of Yoruba Political-Cultural Heritage’ 

(2006), 1(6) Journal of Pan African Studies 67; Duane Champagne, ‘Preserving Indigenous 

Democracy’ (17 February 2014), Indian Country Today; Neta C. Crawford, ‘A Security Regime 

among Democracies: Cooperation among Iroquois Nations’ (1994), 48(3) International 

Organization 345. 

17
 Held, Models of Democracy (n. 15), p. 21. 

18
 Plato, The Republic of Plato (ed. Allan Bloom, New York: Basic Books, 2

nd
 edn., 1991), 

bk. VIII. 

19
 Friedrich Heer, The Medieval World: Europe 1100–1350 (trans. Janet Sondheimer, New York: 

Weidenfeld & Nicolson, 1961), p. 33. 

20
 Ibid., pp. 69–100. 
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Reformation, which emphasised equality and transformed the structure of the Church 

and subsequently of society.
21

 

The reform of the hierarchical monarchical model of governance in Europe was a 

slow process.  A number of different ideas were proposed, some of which did not 

obviously relate to democracy, at least initially.  Charles-Louis Montesquieu argued 

that power could be contained if the powers were separated between the executive, 

legislature and judiciary,
22

 while John Locke argued that where individual freedoms 

were maintained, a public sphere of debate could be developed that might restrain 

power.
23

  He developed the idea of individual rights to life, liberty, and property, 

emphasising the separation of a private sphere in which a person can be free to act as 

he wishes, and the public sphere of formal equality where political issues of mutual 

concern can be raised.
24

  An alternative to the theory of freedoms and rights was the 

utilitarian idea that society should aim to achieve the maximum possible happiness, 

leading to the idea of the general good of society.
25

 

These ideas became an intrinsic element of both liberal and republican approaches to 

governance.  Republican theories focused on ensuring that political decisions 

reflected the collective will of the people while liberal theories emphasised holding 

the government accountable to citizens.  While republican ideas were most 

influential in inspiring the French and American revolutions in the eighteenth 

century, they proved inadequate for the development of sustainable democratic 

governance systems.  Jean-Jacques Rousseau had developed a theory of direct 

democracy but his proposal was feasible only in small city states.
26

  Napoleon 

established a system of direct plebiscites to endorse his decisions, but these only 

                                                 

21
 Christopher Hill, The World Turned Upside Down: Radical Ideas During the English Revolution 

(Harmondsworth: Penguin, 1972). 

22
 Charles-Louis Montesquieu, The Spirit of laws (Amsterdam: Chatelain, 1748), ch. VI. 

23
 John Locke, Second Treatise on Government (London: Awnsham Churchill, 1690), section 87. 

24
 Ibid., section 87. 

25
 Held, Models of Democracy (n. 15), pp. 95–97. 

26
 Jean-Jacques Rousseau, The Social Contract (Amsterdam: Michel Rey, 1762), bk. III, ch. 1 

& 17. 
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gave the citizens a binary choice, preventing their creative input, and they were only 

carried out when the emperor considered best, and were corrupt in their 

implementation.
27

 

Liberal theories of government crystallised in the nineteenth century largely in 

reaction to the despotism that resulted from the republican revolutions of the 

eighteenth century, and sought to empower existing parliamentary bodies and make 

them more representative.  Extension of the franchise had been proposed since the 

seventeenth century,
28

 but became critical to liberal ideas in the nineteenth century.  

Theorists such as John Stuart Mill sought to develop political structures that could 

legitimately make decisions, that would be democratically accountable and which 

would protect individual rights.  He argued that the vote should be extended to all 

adults, including women, though he argued that the vote should be weighted 

depending on profession.
29

  The Suffrage movement finally succeeded in 

establishing equal universal franchise for all adults, male and female, beginning in 

the Isle of Man in 1881.
30

  As it has developed, liberal democracy now requires a 

parliament elected by universal adult suffrage, the separation of powers, the rule of 

law, and the protection of individual civil and political rights.
31

  Liberals stress the 

need for expertise in running political affairs, and so professional elected 

representatives are to be entirely independent of their inexperienced electorate 

between elections.
32

  There is a tension within liberal thought between ensuring 

effective governance through limiting citizen involvement and ensuring legitimate 

                                                 

27
 Bryan Garsten, ‘From Popular Sovereignty to Civil Society in Post-revolutionary France’ in 

Richard Bourke & Quentin Skinner (eds.), Popular Sovereignty in Historical Perspective 

(Cambridge: Cambridge University Press, 2016), p. 259. 

28
 A. S. P. Woodhouse, Puritanism and Liberty (Guilford: J. M. Dent & Sons, 1974), p. 53. 

29
 John Stuart Mill, Considerations on Representative Government (London: Parker, Son & Bourn, 

1861), ch. VIII. 

30
 Melissa A. Butler & Jacqueline Templeton, ‘The Isle of Man and the First Votes for Women’ 

(1984), 4(2) Women & Politics 33. 

31
 Held, Models of Democracy (n. 15), p. 116. 

32
 Mill, op. cit. (n. 29), ch. V. 
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governance through structures that make those in government accountable to the 

citizens. 

In the twentieth century, the strategy of liberalism shifted from advocating reform of 

existing institutions to defending established liberal democracies, particularly in the 

United Kingdom and the United States of America.  Theorists such as Max Weber, 

Joseph Schumpeter and Robert Dahl asserted that their theories were based on 

empirical study of existing institutional arrangements and were thus evidently 

realisable.
33

  However, their theories diverged on the position of the public in 

political affairs.  Following from Mill, Weber and Schumpeter, writing early in the 

twentieth century, asserted that the role of the public is limited to electing officials, 

and they argued that the running of government must be entrusted to those with 

experience.  Schumpeter stated that “democracy means only that the people have the 

opportunity of accepting or refusing the men who are to rule them.”
34

  There is 

therefore little place for participation within these democratic elitist theories. 

After the Second World War, liberal democracy in Western Europe entered a period 

of relative stability.
35

  This was manifest in greater social solidarity and the 

introduction of social democratic reforms.  These reforms promoted economic 

growth and the redistribution of wealth, but did not involve structural changes to the 

democratic system.
36

  By the 1990s, liberal democracy was seen as the hegemonic 

political system of the world having largely displaced absolute monarchy, 

oligarchical republicanism, fascism, theocracy and communism.  Macro-economic 

policy became dominated by neoliberalism, which became enshrined in a number of 

international institutions.  This form of liberalism, developed around the economic 

theories of the Chicago School emphasised the importance of private rights rather 

than of democracy.  Milton Friedman did not define democracy, and nowhere spoke 

of participation, simply asserting that free market economics and democracy tend to 

                                                 

33
 Held, Models of Democracy (n. 15), p. 158; Joseph A. Schumpeter, Capitalism, Socialism and 

Democracy (London: Allen & Unwin, 1976). 

34
 Schumpeter, op. cit. (n. 33), pp. 284–285. 

35
 Held, Models of Democracy (n. 15), pp. 233–237. 

36
 Ibid., pp. 234–235. 
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support one another.
37

  He was concerned to separate economic from political power 

and promote individual rather than collective freedom.  The State was to be reduced 

in power, and its role was limited to ensuring private rights and private property.  

Any further policies, particularly with regard to redistribution, were seen as 

illegitimate.
38

  In reducing the extension of State power and emphasising the role of 

the market and private enterprise, neoliberalism restricted the importance of public 

decisions and thus of popular participation in those decisions. 

However, direct participation in public affairs was never completely eliminated from 

political theory and practice.  Karl Marx dismissed liberal representative democracy 

on the basis that it upheld the interests exclusively of the bourgeois class, but his 

primary concern was with economic exploitation.
39

  He believed that political values 

are essentially about class interests, and thus the removal of capitalism would end the 

need for political conflict since interests would then be aligned.
40

  He developed the 

idea of a pyramidal system of representative assemblies to make decisions at 

different levels but anticipated that decisions would be largely technical, concerned 

with how to achieve commonly accepted goals.
41

  The instrument of popular 

sovereignty, i.e. the State would ultimately be removed.  As in the republican 

tradition the common will of the people was to be followed but this will was 

understood to be manifest in the interests of the working class which were 

understood as inherently uniform.  In contrast to Marx’s centralised hierarchical 

pyramid, anarchists such as Proudhon argued that power was better invested in local 

communities of people, organising their own workplaces.
42

  Bakhunin argued that 

these local associations could be organised into syndicates which would be voluntary 

in organisation.  Rejecting State authority, he stated that “there is no fixed and 

                                                 

37
 Milton Friedman, Capitalism and Freedom (Chicago: University of Chicago Press, 2009), 

pp. 10–11. 

38
 Ibid., pp. 22–36. 

39
 Karl Marx, Communist Manifesto (London: Bildugs Gessellschaft für Arbeiter, 1848), ch. I. 

40
 Held, Models of Democracy (n. 15), pp. 139–147.  

41
 Karl Marx, op. cit. (n. 39), ch. 2; Held, Models of Democracy (n. 15), p. 147. 

42
 Pierre-Joseph Proudhon, Qu’est-ce que la propriété? ou Recherche sur le principe du Droit et du 

Gouvernement (trans. Benjamin R. Tucker, New York: Dover, 1970). 
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constant authority, but a continual exchange of mutual, temporary, and, above all, 

voluntary authority and subordination.”
43

 

In the early twentieth century, the labour movement established the right of trade 

unions to collectively bargain or otherwise influence policy.  The principle was built 

into the structure of the Communist system in Russia, whereby membership of a 

state-sponsored trade union was, along with membership of the Party, the only 

legitimate avenue for involvement in political issues.  Even in fascist States where 

trade unions were abolished, organisations representing workers were established by 

the state and enabled to participate in the state corporatist decision-making system.
44

  

The involvement of trade unions in designing social policies related to work and 

social welfare was emphasised in the International Labour Conference in 1944.
45

  It 

is clear that trade unions were seen as legitimately representing “the common man”, 

or what in modern terms would be called “civil society”.  Philippe Schmitter argues 

that many States in Northern Europe adopted a societal corporatist approach, which 

licensed established trade unions to participate in a structured way alongside 

representatives of employers and other interests.
46

  There was considerable 

enthusiasm for the idea of participation in the 1980s.  Communist governments, 

under the policy of glasnost, emphasised worker involvement in the management of 

enterprises as a means of empowering ordinary workers irrespective of party 

membership, and ensuring greater accountability of party elites to workers’ 

organisations.  Some social democratic Western European governments, such as in 

the Netherlands and Scandinavia emphasised the participation of workers in the 

management of enterprises as a way of balancing the power of capital within a 

market economy. 

                                                 

43
 Mikhail Bakunin, Dieu et l’état (Geneva: Dover, 1882). 

44
 Philippe C. Schmitter, ‘Still the Century of Corporatism?’ (1974), 36(1) The Review of Politics 

85. 

45
 Declaration concerning the Aims and Purposes of the International Labour Organisation 

(10 May 1944), s. III(e). 

46
 Schmitter, op. cit. (n. 44). 
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The idea of class as the essential social distinction, under which all other social 

struggles could be subsumed, began to come under question in the 1960s with the 

growth of movements that challenged other forms of domination.
47

  The civil rights 

movements in the United States of America and Northern Ireland identified ethnic, 

racial, and religious differences as being a core component of domination, and while 

they did not disavow class analysis, they drew attention away from the workplace as 

the core place of social conflict to other areas such as housing, education, and 

everyday public humiliation.  In European colonies, nationalism and other forms of 

identity politics such as pan-Africanism led the struggle against colonisation.  

Meanwhile the feminist and LGBT movements, again often without disavowing 

class conflict, emphasised struggle in the private home and in social relations outside 

the workplace.  The environmental and peace movements drew connections between 

social relations on the ground, and threats to the global community. 

In response to these developments, some liberal theorists recognised a greater place 

for popular participation in decisions, although the most influential liberal theorist of 

the later twentieth century, John Rawls, appears ambiguous about the extent to which 

direct citizen participation should have a place in modern societies.  He argues that 

citizen involvement in political decision-making is required for any structure of 

society to be legitimate but he does not explore how this involvement might be 

realised.
48

  Ultimately, according to Rawls, a society can be judged liberal on the 

basis of the extent to which its citizens can assert their individual rights, and not the 

extent to which they can influence collective decisions.
49

 

Participation became more central for Robert Dahl and pluralist liberal democratic 

theorists.  Writing after the Second World War, Dahl held that society is made up of 

many different centres of power, not limited to formal government.  The electoral 

process requires politicians to appeal to a number of these bases in order to be 

                                                 

47
 Kate Nash, Contemporary Political Sociology: Globalization, Politics, and Power (Oxford: 

Blackwell, 2000), pp. 100–155; David Held, Models of Democracy (n. 15), p. 212. 

48
 John Rawls, The Law of Peoples with ‘The Idea of Public Reason Revisited’ (Cambridge MA: 

Harvard University Press, 2004), pp. 65–68. 

49
 John Rawls, Political Liberalism (New York: Columbia University Press, 2005), pp. 156–157. 
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successfully elected.  The contrasting interests of different groups within society 

ensure that no one organisation becomes too powerful and that decisions are made 

that balance these interests.
50

  The participation of social structures outside formal 

politics is thus important not only during elections, but between elections when 

government must follow the dictates of society in order to prevent disillusionment 

and unrest, to ensure compliance and effectiveness, and to ensure it gets elected the 

next time.  Later, under the influence of Marxist critique, Dahl developed his 

pluralist theories to become more critical of the status quo, arguing that many 

factors, including market-capitalism lead to an unequal distribution of political 

resources with which to represent interests, and that there is a requirement to protect 

and enhance the influence of the most vulnerable.
51

  The ideal of democracy, Dahl 

argued, requires political equality for all citizens
52

 and therefore intervention to 

correct inequalities in political influence.  However he left the form of participation 

to subsequent debate and research.
53

  He advocated further democratisation of the 

workplace,
54

 but in light of the fact that he argued that challenges to democratic 

equality include not only capitalism but internationalisation, cultural diversity, and 

the growing complexity of political issues,
55

 it seems likely that other mechanisms to 

enable inclusive participation in democracy are required. 

Liberal democracy is currently seen as going through a crisis of legitimacy.
56

  The 

liberal assumption of an established political community united by ethnicity, 

language, geography, and/or political aspirations, maps poorly onto post-colonial 
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States, particularly in Africa where the borders were drawn with little regard to the 

political allegiances and aspirations of those within them.
57

  The assumptions that 

trade union participation could reflect the concerns of the ordinary citizen came 

under pressure both from neoliberals and from appeals for participation by broad 

social movements and protest action.
58

  Globalisation has led to policies being 

imposed on established States, including some liberal democratic States, by 

international institutions that have little democratic accountability.
59

  Crises have 

accelerated in response to the global financial crisis of 2008, the Arab Spring and its 

aftermath, the growth of left- and right-wing anti-establishment political parties, the 

internationalisation of the economy, the migrant crisis, and the existential threat 

posed by climate change.  Responses to these crises have included conservative 

movements for the protection of established institutions and nationalistic assertions 

of State sovereignty but also demands for the extension of democracy to the 

international sphere, and for the deepening of democracy through popular 

participation in the national sphere.
60

 

1.1.1 New Approaches to Democratic Theory 

The idea that decisions should be made after deliberation rather than purely through 

individual fiat or vote is common to many political traditions.
61

  Indeed parliaments 

developed as deliberative fora for discussing collective public decisions.  The 

protection of freedom of expression, assembly and association within the liberal 

approach implicitly accepts that the citizenry should be permitted to discuss public 

issues before voting.  However, deliberative democrats in the later twentieth century 

emphasised citizen deliberation as being at the centre of the political process, 
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displacing structural analysis of electoral and parliamentary systems, and argued that 

this deliberation should be democratised, i.e. made equally accessible to all.  They 

accepted the benefits brought by electoral democracy and individual rights
62

 but 

readdressed the question of the collective will which was central to the republican 

understanding of democracy, and explored how this will can be produced and 

identified. 

Jürgen Habermas argued that solidarity was necessary for a community to 

successfully prevail over the power of money and administration, and this required 

not just a liberal political order, but active deliberation by the community.
63

  

Habermas pioneered the study of the “public sphere”, where issues of public concern 

are aired, discussed, and conclusions are made resulting in the development of a 

common will.
64

  Habermas’ concern became primarily focused on the effective 

functioning of this sphere in will-formation.
65

  This he asserted is dependent on a 

number of individual freedoms that enable the individual to access the public 

sphere,
66

 an ethic of public discussion, and a lack of distortion of the sphere by 

dominant political, social, or economic power.  The process of deliberation is 

necessarily fluid: democracy is realised when the unstructured public sphere informs 

the decisions made in structured government.
67

  He also questioned the strict 

distinctions made by liberals between public and private life on the basis that private 

rights themselves are established through public deliberation.
68

 

Other democratic theorists have since refined Habermas’ idea of a public sphere.  

Echoing Dahl’s concern that all should be involved in public discussion of policy, 

difference democrats such as Iris Marion Young argued that the power differentials 
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within society mean that the common will as expressed in the public sphere is often 

skewed in favour of the dominant streams in society.  She was particularly concerned 

to ensure that vulnerable members of society are adequately included in discussion.
69

  

She argued that the relationship between democracy and social justice is circular: 

greater democracy enables greater equality, but such equality is necessary for 

achieving greater democracy.
70

 

Nancy Fraser argues that Habermas’ account of the public sphere is too idealised and 

too liberal in that it assumes a community of politically equal individuals.  Like 

Young, she argues that it is necessary to expand the public sphere and to 

acknowledge the particular inequalities faced by segments of the population in 

accessing the public sphere.
71

  She has developed the idea of multiple publics, some 

strong in that they have formal decision-making power, and some weak in that they 

may influence decisions, but do not have power to make decisions.
72

  She argues that 

particular groups in society form social movements, developing their own identity 

and forming their own common will.  However, these publics are not divorced from 

society; ultimately their ideas may be incorporated into the whole, as have many 

ideas of feminists, environmentalists, and LGBT activists. 

John Dryzek proposes a form of discursive democracy where democratic decisions 

should be responsive not directly to individual citizens, but to the constellation of 

discourses present in the public sphere.
73

  This legitimacy can be determined by 

identifying the discourses on a particular issue, identifying their relative strength, 

and assessing the decision in question.
74

  These discourses are open to influence by 
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all, but reliance on them does not require that all be required to participate.  This, he 

believes, allows for the unstructured vision of the public sphere espoused by 

deliberative democrats while still assessing the legitimacy of policies, permitting a 

democratic system that is open to all while still making decisions efficiently. 

Some deliberative democrats have attempted to develop ideal fora for democratic 

discussion and will-formation.  James Fishkin developed the idea of mini-publics 

whereby representative samples of the population discuss and vote on issues.
75

  The 

aim is to ensure proper debate between persons who are representative of the 

community, but who are not dependent on continued electoral support.  This idea has 

frequently been implemented, including for example in Constitutional Conventions 

in Ireland and Iceland.
76

  The conclusions of mini-publics are generally seen as being 

advisory rather than binding, and the establishment of these structures is entirely 

dependent on a decision of government. 

A parallel radical strand of democratic theory is that of participatory democracy.  

Denise Vitale and Carolyn Hendriks distinguish between this and deliberative 

democracy, while arguing that both are necessary.
77

  This approach focuses on 

proposing and evaluating structured participatory mechanisms where participants 

arrive at a fixed outcome.  Carole Pateman accepts that democracy requires popular 

deliberation, but argues that in order to achieve genuine democracy, specific 

structures should be established to enable persons to deliberate on and participate in 
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the decisions that affect their daily lives, particularly in relation to employment and 

budgets.
78

 

Vitale identifies a number of different models for participatory governance, from the 

pyramidal participatory structures of Crawford Brough MacPherson to the 

development of the participation of workers in the workplace as advocated by 

Pateman.
79

  The former have been enacted in the participatory governance in Kerala 

and Porto Alegre, and the latter in policies for worker empowerment such as worker 

dividend schemes.
80

  These proposals can be distinguished from deliberative 

democracy both in their binding structured nature and in their basis in local small-

scale democracy,
81

 though pyramidal representative systems can develop to cover 

larger polities. 

Participation became an important element of development in the 1970s, promoted 

equally by non-governmental organisations, States, including some repressive States, 

and international institutions such as the World Bank, largely because of questions of 

efficiency rather than democratic legitimacy.
82

  The approach within development 

has been problematic with some activists seeking to promote empowerment through 

providing Western-inspired participatory structures at the expense of existing 

systems of power which may also enable participation.
83

  Participation became very 

popular with a diverse set of interests to whom it could mean different things, and 

the meaning of the concept was diffused.
84

  The adoption of participatory forms of 

governance has also accelerated in the developed world.  Brigitte Geissel states that 

most European countries have engaged in democratic innovations since 1990, and 
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that such innovations have been installed in almost all post-Communist constitutions 

in Eastern Europe.
85

 

There is also a corpus of empirical research on existing participatory processes.  In 

attempting to evaluate participation in 1969, Sherry Arnstein developed a well-

known framework for participation, the participation ladder.
86

  This is an important 

resource: expressed from the perspective of participants in urban renewal schemes in 

the United States of America, it provides a description of the wide variety of 

participatory and pseudo-participatory processes enacted under these schemes.  

Arnstein understood participation as being primarily about redistribution of power to 

the citizenry, and her framework extends from manipulation of citizens to full citizen 

control of projects. 

Empirical research is crucial to establishing the effectiveness of different approaches 

to participation.  However, there has been no overall framework for such evaluation, 

and no common definition of participation, leading to a lack of coherence in much of 

the research.
87

  Many evaluations are informal and based on the researchers’ 

subjective and theoretical assessments.
88

  Some have focused on the perspectives of 

the participants, obtaining important data on the perceived value of participation.
89

  

Others have focused on the outcomes of the process, including whether the results of 

the participation were followed in decisions and its impact on the thinking of 

participants and bureaucrats.
90

  To a lesser extent, evaluations have explored the 

process of participation, studying, for example, group-interaction processes.
91

  These 
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factors are all important as they relate to the ultimate goal of participation and factors 

that lead to its achievement. 

There has been a recent attempt to make the evaluation of participatory processes 

more coherent.
92

  Geissel argues that previous attempts at evaluating democratic 

innovations often simply explore case studies, focusing on one innovation at a time 

without assessing the potential of realising more participatory democracy 

generally.
93

  Geissel and Smith both attempt to evaluate the achievements of specific 

institutional manifestations of participation in order to identify their democratic 

benefit and enable their propagation around the world.
94

 

Democratic theory and practice have therefore developed to extend the reach of 

democracy beyond regular elections and constitutional designation of powers, to 

explore and advocate for other ways in which the democratic will can be formed and 

implemented.  Some of these theories advocate the exploration of informal processes 

of deliberation, while others advocate institutional structures to enable this 

deliberation.  As will now be seen, some of these innovations have been evident in 

the international sphere and have influenced developments in international law. 

1.1.2 Participation in International Relations 

One of the first instances of the integration of the principle of participation into 

international law was in the establishment of the International Labour Organisation 

(ILO), in which the direct participation of trade unions in the development of policy 

was established in its structure and in ILO Conventions from its inception in 1919.
95

  

The organisation promoted a corporatist approach through consultation with 

employers and trade unions, and it is clear that the latter were seen as representing 
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“the masses of the peoples” in a submission to the newly founded United Nations in 

the 1940s.
96

 

Participation also became an important element of the UN’s approach to 

development.  While it was not mentioned in the declaration of the First United 

Nations Development Decade,
97

 and the involvement of citizens was only mentioned 

in passing within the New International Economic Order,
98

 the 1969 Declaration on 

Social Progress and Development emphasises the importance of the “active 

participation of all elements of society, individually or through associations, in 

defining and in achieving the common goals of development with full respect for the 

fundamental freedoms embodied in the Universal Declaration of Human Rights.”
99

  

In 1970, the General Assembly adopted an International Development Strategy for 

the Second United Nations Development Decade, of which participation was an 

important part.  The Strategy aimed to “secure the active support and participation of 

all segments of the population in the development process,”
100

 and encouraged 

governments of developing countries to enlist the people’s “full participation in 

achieving the objectives of the Decade.”
101

  Participation continued to be part of the 

strategy in the Third United Nations Development Decade which encouraged “[f]ull 

and effective participation by the entire population at all stages of the development 
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process.”
102

  Participation continues to be a core element of a human rights-based 

approach to development, and to the UN’s understanding of democracy.
103

 

As highlighted at the outset, the Secretary-General produced a report in 1985 into the 

protection of a right to popular participation under international law.  The report 

concluded that there was no general right to participation in any binding 

instrument,
104

 but referred to the Human Rights Commission resolution 1983/31, 

later endorsed by the Economic and Social Council which expressed the opinion that 

the right to participation had become a fundamental human right, though some 

delegations considered that it was too vague a concept to be recognised as a right.
105

  

Some States expressed the opinion that participation should be accepted, in the not 

too distant future, as a basic right under international law.
106

 

The Secretary-General’s 1985 report was uncertain of the extent of participation in 

national jurisdictions and under national law.
107

  However, numerous examples can 

be given of participatory systems, including in budgetary planning through the 

Panchayat system in Kerala, India, or the participatory budgeting commenced in 

Porto Alegre, Brazil and now practised around the world.
108

  Two European 

subnational jurisdictions have introduced legislation providing for citizen 
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participation in the development of legislation, Tuscany and Scotland.
109

  States have 

also provided input to the Special Rapporteur on extreme poverty and human rights 

on participatory processes that they have enacted.
110

 

South Africa’s constitution was seen as a turning point in the enactment of socio-

economic rights, and the Constitutional Court has provided for a requirement for 

“meaningful engagement” with those subject to collective evictions.
111

  A cursory 

exploration of recently enacted constitutions shows that participation is increasingly 

central to domestic law with the constitutions of Angola, Madagascar, Morocco, 

Nepal, Somalia and Tunisia adhering to participation as a basic principle.
112

  The 

Constitutions of the Dominican Republic and Morocco establish institutions under 

the Constitution to enable participation,
113

 while these and the constitutions of Egypt, 

Fiji, Kenya, Kyrgyzstan, South Sudan and Zimbabwe contain further provisions for 

direct participation in government.
114
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1.1.3 Participation in International Law 

This thesis will argue that participation forms a principle of international human 

rights law.  There are a number of specific provisions which are at the core of this 

body of law’s approach to democracy.  Article 21.1 of the Universal Declaration of 

Human Rights provides that “[e]veryone has the right to take part in the government 

of his country, directly or through freely chosen representatives.”  The word “or” 

indicates that direct participation is not an absolute right where representative 

democracy is secure.  In earlier drafts of the Universal Declaration the right was 

stronger and more detailed.  Under the Geneva draft, everyone had a right “to take an 

effective part in the government of his country,”
115

 and in the Cassin draft, the 

government of the country was explicitly described as encapsulating “the formation 

of law, [and] the institution of the taxes necessary for public expenditure.”
116

  While 

the wording became progressively less precise, there was no intention to remove the 

reference to direct involvement in government.  Under the Geneva draft of the 

Declaration there was also to be a right “to petition or to communicate with the 

public authorities of the State” but this article was subsequently omitted pending 

discussion of how the Declaration would be implemented internationally.
117

 

The International Covenant on Civil and Political Rights protects the right of citizens 

to “take part in the conduct of public affairs, directly or through freely chosen 

representatives.”
118

  Despite the optional nature of this formulation, the explicit 
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mention of direct participation is not without legal consequences.  Where such 

participation is allowed by a State it must abide by human rights principles such as 

non-discrimination.
119

  It also enables the Human Rights Committee to suggest, if 

not to require, participatory mechanisms such as referendums, assemblies, and 

consultations.
120

  The Human Rights Committee has welcomed developments in 

direct participation such as the Panchayati Raj village councils in India.
121

  A number 

of individual complaints have alleged that States have violated the right to direct 

participation, but none have been successful.
122

  In these cases the Committee found 

that the right to direct participation can be met when individuals have an opportunity 

to participate in public debate and to lobby political representatives.
123

  Where 

consultation does take place, the State is entitled to restrict access: it does not require 

any directly affected group to choose how they can participate in public affairs.
124

 

A right to political participation is also provided by various other UN human rights 

treaties.  The first UN treaty to focus on political rights was the Convention on the 

Political Rights of Women.  This recognises the right of everyone to take part in 

government directly or indirectly,
125

 but focuses on protecting women’s right to be 

involved in electoral politics and in public service.
126

  The Convention on the 
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Elimination of All Forms of Discrimination against Women provides women with 

the right, on equal terms with men to “participate in the formulation of government 

policy and the implementation thereof.”
127

  This is strongly worded except with the 

proviso that if men are not afforded this possibility, the substance of women’s rights 

will consequently be less.  The Convention also provides women with an equal right 

to a vote in referendums,
128

 and to join “associations concerned with the public and 

political life of the country.”
129

  Likewise, the International Convention on the 

Elimination of All Forms of Racial Discrimination and the Convention on the Rights 

of Persons with Disabilities require that the right to participate “in the conduct of 

public affairs” be implemented in a non-discriminatory fashion.
130

  The International 

Convention on the Protection of the Rights of All Migrant Workers and Members of 

their Families protects the right to “participate in public affairs of their State of 

origin,” in “decisions concerning the life and administration of local communities” 

and more generally in the host State, subject to that State’s approval.
131

 

Some regional systems also protect a right to take part in public affairs.  Mirroring 

the International Covenant on Civil and Political Rights, citizens have a right to 

participate directly or indirectly in government under the American Convention on 

Human Rights, the Southeast Asian ASEAN Declaration of Human Rights and the 

African Charter on Human and Peoples’ Rights.
132

  The Protocol on the Rights of 
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Women in Africa requires States to “ensure increased and effective representation 

and participation of women at all levels of decision-making.”
133

  The Inter-American 

Convention on Granting Political Rights to Women aspires to women’s equal 

enjoyment of political rights, but presents these rights as relating to electoral 

politics.
134

  The Arab Charter on Human Rights provides that “every citizen of full 

legal age shall have the right of political participation.”
135

  In contrast, a subjective 

right to direct participation is entirely absent from the European Convention on 

Human Rights which just requires, in its first Protocol, that States hold regular free 

elections for the legislature.
136

  Despite these provisions, regional human rights 

bodies have not considered any cases relating to direct participation in political life, 

although they have investigated a number relating to mainstream electoral political 

processes.
137

 

The strongest explicit expressions of participatory democracy in international law are 

found in the African and Southeast Asian systems.  The ASEAN Declaration 

provides that its implementation “shall take into account peoples’ participation.”
138

  

The African Charter on Democracy, Elections and Governance explicitly promotes 
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popular participation and participatory democracy but has been ratified only by ten 

States.
139

  The Charter requires the State to promote the ideals of deliberative 

democracy by enabling dialogue.
140

  States are required under the Charter to hold a 

referendum in order to change the constitution.
141

  However, the African 

Commission on Human and Peoples’ Rights, which has oversight on the application 

of the Charter, has not yet made any comment on it except to commend States on 

ratifying it.
142

  An allegation of a breach of the Charter in relation to unconstitutional 

changes of government has been made to the African Court of Human and People’s 

Rights but no finding has been made.
143

 

There is therefore a growing body of theoretical, political and legal work that 

encourages the deepening of democracy beyond accountability through periodic 

elections.  Participation has now become a buzzword that has considerable political 

resonance.  The human right to take part in public affairs as expressed in 

international law does not generally endorse direct participation except as an option 

within most human rights systems.  A right to direct participation is evident within 

the African and Southeast Asian systems but is currently at an early stage of 

development.  This thesis will demonstrate, however, that participation is endorsed 

in other contexts in human rights instruments and will argue that it is a principle 

which applies to the interpretation of all human rights norms. 
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1.2 Definitions and Scope of the Thesis 

Numerous scholars have commented on the vagueness of the term participation.  The 

Secretary-General’s 1985 report said that the “difficulty of arriving at a universal 

definition or approach is accounted for by the great diversity of experiences, 

conditions, requirements and aspirations prevailing in the various countries.”
144

  

John Cohen and Norman Uphoff argue that the question “what is participation?” 

implies, wrongly “that participation is a single phenomenon.”
145

  In their view, 

participation can be in decision-making, implementation, benefits and evaluation.
146

 

A danger of a broad definition is that the term may be abused and thus suffer from 

concept slippage whereby participation loses its meaning.
147

  Participation can be a 

form of window dressing where a marginal and fragmented process is implemented 

without any influence on the subsequent direction of policy.
148

  Cohen and Uphoff 

comment that “there is a real danger that with growing faddishness and a lot of lip 

service, participation could become drained of substance and its relevance to 

development programmes disputable.”
149

  This danger underlines the importance of 

establishing legal obligations that can be imposed to enable participation, but the 

first step is to define what is meant by participation. 

The Secretary-General’s 1985 report defines participation as “the involvement of 

citizens in public affairs, at various administrative and political levels of decisions, 

and through various means, from the casting of a ballot to the involvement of people 

in the functioning of organizations that shape their working life, from industrial 

plants and companies to bureaucracies and rural co-operatives.”
150

  Saxena has 
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argued that genuine participation has to be understood as a “voluntary process 

through which people… influence or control the decisions that affect them.”
151

  For 

deliberative democrats such as Dryzek, participation is deliberation “on the part of 

those subject to a collective decision… [where such participation] should have a 

substantial influence on the content of the decision.”
152

  For the Special Rapporteur 

on extreme poverty and human rights, rights-based participation “promotes and 

requires the active, free, informed and meaningful participation of persons living in 

poverty at all stages of the design, implementation and evaluation of policies that 

affect them, based on a comprehensive analysis of their rights, capacity and 

vulnerabilities, power relations, gender relations and the roles of different actors and 

institutions.”
153

  It is clear from all these definitions that a core element of 

participation is that it has influence on subsequent decisions. 

For the purposes of this thesis, participation is defined as a process of 

communication between decision makers and groups with an interest in the public 

decision being made, with the potential to influence these decisions, outside the 

contexts of electoral and parliamentary democracy and the courts.  This definition is 

broad: the concept of communication encompasses many different processes, formal 

and informal, that may be initiated by the State or by participants.  The definition 

requires there to be a public decision to be made: this can cover the development of 

policies, or the decisions in the implementation of those policies, but it does not 

cover administrative decisions in how precisely this impacts on one individual or 

family.  Use of the term in contexts that do not involve public decisions such as 

participation in cultural life or participation in the benefits of development fall 

outside the scope of the research.  “Those with an interest in the decisions being 

made” is a deliberately open term: while much of the thesis will identify specific 

participants, an open definition will allow exploration of processes that enable 

people as right-holders, stakeholders, citizens, or experts.  Decision makers include 
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public officials at all levels designing and implementing policy, and also private 

parties such as employers whose decisions affect the rights of others.  The thesis is 

built on the assumption that human rights obligations are imposed primarily on 

States and will focus on those obligations.  It is beyond its scope to consider deeply 

the application of obligations to non-State actors although there are some forms of 

participation, such as collective bargaining, that involve communication between 

non-State actors.  It is not necessary that every process of participation does 

influence the decision being made, but it must have this potential: a token process to 

air views does not fall within the definition.  Finally, the traditional processes of 

participation through elections and through taking court cases are excluded from this 

study.  Much has already been written on these processes.  While they may interact 

with processes of participation as understood in this study, it is important to exclude 

them to ensure the research remains focused.  The definition thus allows the 

exploration of how this concept can contribute, within international human rights 

law, to a realisation both of deliberative and participatory democracy. 

The thesis identifies the role of participation within human rights law based on the 

understanding that treaties are a fundamental source of international law,
154

 and that 

human rights treaties can and should be interpreted to enable participation.  

Participation can be both a human right and a human rights principle.  It is a human 

right where provided for in international human rights treaties as such.  It is 

understood as a principle where it provides a means to interpret or apply provisions 

of international human rights treaties, based on the rules for interpreting these.
155

  

The argument will be made that all international human rights should be interpreted 

to incorporate a principle of participation that can identify obligations to be imposed 

and can give rise to a right to participation where it allows persons to participate in 

decisions related to the protection and fulfilment of their rights.  As well as imposing 

obligations with regard to human rights in general, a coherent principle of 
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participation can enable a standard approach to interpreting the human right to 

participation, where this is established. 

A human rights principle is not necessarily a general principle of law as set out in the 

Statute of the International Court of Justice as a source of international law.
156

  These 

principles are understood as deriving from domestic law and of having a general 

character, applying beyond one sphere of international law.
157

  In contrast, this thesis 

asserts participation as a principle of particular application to human rights law, 

deriving from the rules for interpreting international human rights treaties.  Within 

this thesis participation is not referred to as a human right except where it is explicit 

in a human rights treaty.  This is not intended to indicate any belief that there is no 

human right to participation (in fact a human right to participation in some contexts 

is identified in chapter 2) or to preclude the development of such a human right 

through international law-making or further development in the interpretation of 

international law.  However, it is intended to ensure that the thesis is not seen to 

create a new substantive human right that is not acknowledged in the positive law. 

1.2.1 Methodology 

This dissertation employs doctrinal legal research, identifying obligations in 

international law that enable and promote participation.  Establishing the content of 

international law is based, according to the Statute of the International Court of 

Justice, on international conventions, international custom and “the general 

principles of law recognized by civilized nations”.
158

  In addition, “judicial decisions 

and the teachings of the most highly qualified publicists [are] subsidiary means for 

determining the rules of law”, subject to the rule that the ICJ’s decisions are only 

binding on the parties in respect of an individual case.
159

 

                                                 

156
 Statute of the International Court of Justice (n. 154), art. 38.1(b). 

157
 Charles T. Kotuby Jr. & Luke A. Sobota, General Principles of Law and International Due 

Process: Principles and Norms Applicable in Transnational Disputes (Oxford: Oxford 

University Press, 2017), pp. 21–23. 

158
 Statute of the International Court of Justice (n. 154), art. 38.1(a–c). 

159
 Ibid., arts. 38.1(d) & 59. 



Introduction 

31 

The primary reference materials are therefore international and regional treaties, 

focusing particularly on human rights law, but also with reference to the related 

fields of labour law and environmental law.  The thesis makes no conclusions on 

participation under customary international law and makes brief reference to the 

general principles of law as applying in the context of participation.  The 

interpretation of a treaty is based primarily on the ordinary meaning of the text of the 

treaty in its context and in the light of its object and purpose.
160

  International human 

rights treaties are to be considered as living instruments whose meaning develops as 

human understanding develops.
161

  This gives extra prominence to other 

considerations in the interpretation of treaties.  Agreements between the parties 

“regarding the interpretation of the treaty or the application of its provisions” are be 

taken into account.
162

  Therefore, reference will be made to a number of soft law 

instruments, such as UN General Assembly declarations that can be used to shed 

light on the interpretation of terms within the treaties.  A supplementary means of 

interpretation is the “preparatory work of the treaty… in order to confirm the 

meaning.”
163

  The travaux préparatoires of the treaties have therefore been studied. 

However, in many cases, the concept of participation is underdeveloped in positive 

legal sources.  Therefore to understand how this concept is manifest, it is important 

to look at the subsidiary sources for international law, especially judicial 

decisions.
164

  This thesis relies in large part on the former in terms of the application 

of international treaties by international courts and treaty monitoring bodies.  These 

apply the concept in ways that reach beyond what is explicitly required under the 

treaties.  In places, treaty bodies make recommendations for participation which 

indicate that they believe that participation is a useful way to fulfil the State’s 

obligations.  In other places they go further to assert a right to participation, or speak 

of State obligations to enable participation.  However the legal significance of the 
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utterances of international bodies varies: regional human rights courts give binding 

rulings on the application and interpretation of particular treaties,
165

 whereas UN 

treaty monitoring bodies and regional human rights commissions and committees 

issue authoritative, but not binding, views on treaties.
166

 

Many references to participation in international jurisprudence lack detailed 

reasoning.  There are no core cases in which the dynamics of a human rights 

principle to participation have been outlined and only two reports that explore the 
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concept in any detail.
167

  This research has therefore relied on analysing hundreds of 

references to participation from all the UN human rights treaty bodies in their 

general comments and concluding observations.  Every general comment from these 

bodies published before September 2017 has been considered.  The concluding 

observations of each of the UN committees were examined in 2016, relying on those 

published up to 2015.  It is evident that two of these bodies, the Committee on the 

Elimination of Discrimination against Women and the Committee on the Rights of 

the Child refer to participation much more frequently than the other bodies.  Their 

concluding observations from 2010 to 2015 have been analysed as a representative 

sample of their work.  The concluding observations of other bodies have been 

considered from the date at which they are available online until 2015.  This has 

enabled this research to be comprehensive, providing an overall view of the 

Committees’ approach to participation. 

A search of these sources revealed the following number of references to the concept 

of participation, either explicitly or through related terms: 

Committee 
General Comments 

referring to participation 

Concluding 

Observations referring 

to participation 

Committee on Economic, 

Social and Cultural 

Rights 

94 paragraphs in 19/24 

general comments 

566 paragraphs in 

212/255 concluding 

observations 1993–2015 

Human Rights 

Committee 

9 paragraphs in 5/35 general 

comments 

369 paragraphs in 

197/270 concluding 

observations 1996–2015 
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Committee 
General Comments 

referring to participation 

Concluding 

Observations referring 

to participation 

Committee on the 

Elimination of 

Discrimination against 

Women 

121 paragraphs in 17/35 

general recommendations 

(including 1 joint 

recommendation with the 

Committee on the Rights of 

the Child) 

978 paragraphs in 

137/137 concluding 

observations 2010–2015 

Committee on the Rights 

of the Child 

183 paragraphs in 17/21 

general comments (including 

1 joint comment with the 

Committee on the 

Elimination of 

Discrimination against 

Women) 

849 paragraphs in 

116/116 concluding 

observations 2010–2015 

Committee on the 

Elimination of Racial 

Discrimination 

43 paragraphs in 11/35 

general recommendations 

734 paragraphs in 

288/401 concluding 

observations 1994–2015 

Committee on the Rights 

of Persons with 

Disabilities 

37 paragraphs in 4/4 general 

comments 

293 paragraphs in 33/33 

concluding observations 

2011–2015 

Committee on the 

Protection of the Rights 

of All Migrant Workers 

and Members of their 

Families 

8 paragraphs in 2/2 general 

comments 

112 paragraphs in 39/42 

concluding observations 

2006–2015 

Committee against 

Torture 

4 paragraphs in 1/3 general 

comments 

111 paragraphs in 

82/203 concluding 

observations 2002–2015 

Committee on Enforced 

Disappearances 

No paragraphs in 0/3 

substantive statements 

32 paragraphs in 13/16 

concluding observations 

2013–2015 
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When referring to this jurisprudence in the thesis, a selection of references that 

support a particular contention are listed.  In relation to some findings there are too 

many examples to list in full and this fact is revealed in the footnote and a selection 

of sources is given.  Preference is given to providing examples from as many 

different bodies as possible, and from more recent sources.  For other findings, 

where there may be few references to support a particular point, this is clear from the 

small number of examples provided in the accompanying footnote.  This may 

indicate that the finding is not representative of a general trend in treaty body 

jurisprudence, but it may simply indicate that treaty bodies have not been faced with 

this issue. 

The final source for the research consists of theoretical writings of political and legal 

theorists.  These can be considered teachings of the most highly qualified publicists, 

a subsidiary source of international law.
168

  This material can provide extra clarity to 

concepts referred to in the treaties, particularly because human rights treaties are to 

be considered as living instruments whose meaning develops as human 

understanding develops.
169

  The theoretical development of concepts can therefore 

have an impact on how these concepts should be interpreted in international law. 

1.2.2 Approach 

The purpose of this thesis is to provide a thorough and coherent account of 

participation under international human rights law.  It is thorough in that it explores 

all relevant international and regional human rights treaties, and studies international 

and regional jurisprudence including through an exhaustive study of UN committees’ 

general comments and concluding observations.  It is coherent in that it indicates a 

sufficient number of obligations to enable meaningful participation to occur, and that 

it identifies theoretical and legal bases on which a principle of participation can be 

built. 
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Theorists have indicated that the relevant questions to ask of participation are what 

kind of participation is required, who participates and how is it occurring.
170

  Others 

have argued that there are two main questions: who participates and at what level.
171

  

Saxena lists the essential elements of participation as being the ability for 

participants to initiate action, the question of why participate, who participates, the 

outcomes and indicators of participation, and when to participate.
172

  This thesis 

builds on these structures to analyse participation according to a four-part scheme.  

Firstly it will identify the triggers that lead to the application of the principle of 

participation.  Secondly it will identify who the participants should be, and in places 

identify specifically prioritised participants to whom there may be greater obligation.  

Thirdly it will identify the obligations that apply to the implementation of the 

participatory process.  Fourthly, it will identify the consequences participation 

should have on decisions made subsequently.  The material gathered in the research 

was coded in relation to this analytical scheme in order to establish trends in the 

material gathered as a whole. 

Chapter 2 explores international and regional treaties, their interpretation by 

authorised bodies, and very influential soft-law instruments such as the Declaration 

on the Rights of Indigenous Peoples, to establish that there are some explicit 

provisions requiring participation under international law.  It identifies a human right 

to participate in the form of collective bargaining and consultation for workers and 

employers, for minorities and indigenous peoples, for women in development, for 

children in matters affecting them, for persons with disabilities, and for those 

affected in environmental policy.  The chapter identifies the legal sources for the 

right to participation within each context, and analyses the manifestation of 

participation according to the four-part analytical scheme described above. 

Chapter 3 argues for the development of a human rights principle of participation 

underlying international human rights law.  It demonstrates that UN human rights 

supervisory bodies have asserted such a principle outside the contexts explored in 
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chapter 2.  It develops arguments to support such application and to identify how the 

content of such a principle should be developed.  Two of the arguments are rooted in 

the theory of rights: in the equal autonomy of all, and in the right to self-

determination, based on following the common will of the people.  A third argument 

is pragmatic: participation can give the State access to information and resources that 

are crucial for the fulfilment of its human rights obligations. 

Chapter 4 explores the development of a human rights principle of participation in 

international law that applies to the interpretation of human rights.  It draws on 

theoretical arguments, soft and hard law instruments, the jurisprudence of human 

rights bodies, and established human rights principles to propose detailed content for 

the principle.  This content is framed by the four-part analytical scheme described 

above, and the chapter is therefore structured according to what triggers the principle 

of participation, who is entitled to participate, what obligations can be imposed in the 

implementation of participatory processes, and what consequences should 

participation have on subsequent decisions. 

Finally, chapter 5 summarises the findings of the thesis, identifying its contribution 

to debates within the spheres of human rights and of democratic theory.  A human 

rights based approach is very suitable for addressing many of the dilemmas for 

designing participatory processes, and the legal authority of international human 

rights can provide a strong stimulus for the further deepening of democracy.  

Participation can assist in the realisation of human rights, particularly through 

providing further support for the justiciability of economic, social, and cultural 

rights, and through identifying further obligations with regard to all human rights.  

The dissertation finishes by outlining the prospects for the future development of the 

principle of participation in international human rights law. 
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2 Participation in International Law 

Participation as defined in this thesis has been referred to in numerous international 

treaties, beginning with the first International Labour Organisation Convention in 

1919.
173

  Since then, many treaties have provided a human right to participation, and 

human rights bodies have interpreted other treaties as requiring participation.  

Indeed, the Secretary-General’s 1985 report found that “[n]umerous international 

conventions appear to recognize specific aspects of participation as a right.”
174

  This 

chapter identifies and analyses how international law has established that 

participation is required in the context of protections for collective bargaining, 

tripartite consultations, minority and indigenous rights, women’s participation in 

development, children’s rights, disability rights and environmental protection. 

Each section initially identifies the legal source for participation.  In some cases 

there are explicit provisions in treaty law, for example in environmental law, where 

the Aarhus Convention provides for participation,
175

 and in the Convention on the 

Rights of Persons with Disabilities which requires that “States Parties shall closely 

consult with and actively involve persons with disabilities, including children with 

disabilities, through their representative organizations.”
176

  In other cases, well-

established interpretation of treaties, often backed up by soft law instruments, leads 

to the conclusion that participation is required.  Judicial decisions concerning treaties 

can contribute to the development of international law, as can agreements and 

declarations of those party to treaties.
177

  The participation of children is derived 

from a straightforward interpretation of international treaty law, drawing from the 
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requirement that the State “shall assure to the child who is capable of forming his or 

her own views the right to express those views freely in all matters affecting the 

child, the views of the child being given due weight in accordance with the age and 

maturity of the child,”
178

 a requirement not just for individual but for the collective 

participation of children in matters affecting them.
179

  The participation of minorities 

and indigenous peoples has been promoted on the basis of the right to self-

determination, minority rights, and on the well-established principle of free, prior 

and informed consent, derived in part from interpretations of treaty law, and also 

from the Declaration on the Rights of Indigenous Peoples.  The rights to collective 

bargaining and tripartite consultation are explicitly protected in specific ILO 

Conventions, but have also been interpreted as deriving generally from human rights 

law. 

Participation is analysed deriving from each source, according to the four-part 

scheme established in section 1.2.2.  Each section analyses the decisions that trigger 

participation, who can be identified as potential participants and which of these has 

particular priority, the State’s obligations to implement participation, and what the 

consequences are of participation on subsequent decisions.  At the end of the 

chapter, these well-established requirements for participation are summarised in a 

table, and the extent of the right to participation that is well established under 

international law in the listed contexts is measured.  Finally the potential is explored 

for building from the analysis to expand on a human rights principle of participation. 

2.1 Collective Bargaining 

Collective bargaining developed from the rights won by the labour movement in 

domestic legal systems in the early twentieth century.  It provides an opportunity for 

trade unions and employers to negotiate and make decisions on issues that affect the 

rights of workers.  International law refers frequently to collective bargaining, and 
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elsewhere to collective agreements, which are achieved through such bargaining.  In 

a few places negotiations between trade unions and employers are mentioned 

without using these terms.  Collective bargaining is listed as a form of participation 

in Secretary-General’s 1985 report.
180

 

ILO Conventions refer frequently to collective agreements from the first Convention 

in 1919, which allows States to give such agreements the force of law under 

exceptional circumstances.
181

  In many ILO instruments, questions relating to 

working conditions may be determined through collective agreements as an 

alternative to other means such as law or custom.
182

  In the aftermath of the Second 

World War the ILO made the Declaration of Philadelphia which commits the 

organisation to furthering the “effective recognition of collective bargaining”
183

 and 

this declaration is now enshrined in the Constitution of the International Labour 

Organisation.
184

  The ILO declares the principles within the Declaration to be 

universal and therefore not dependent on the ratification of specific treaties.
185

 

The ILO Right of Association (Non-Metropolitan Territories) Convention (No. 84) 

installed a “right to conclude collective agreements” in international treaty law for 

the first time in 1947, albeit one that only applied within such colonial territories.
186

  

The Freedom of Association and Protection of the Right to Organise Convention 

(No. 87) provides many rights to workers to form trade unions but does not clarify 
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their role in collective bargaining.
187

  The 1949 Right to Organise Convention 

(No. 98) bestowed a right to collective bargaining on all workers in the State.  This 

became one of the eight fundamental Conventions promoted by the ILO, and has 

been ratified by 165 States.
188

  Under article 4, the State commits as follows: 

Measures appropriate to national conditions shall be taken, where 

necessary, to encourage and promote the full development and utilisation 

of machinery for voluntary negotiation between employers or employers’ 

organisations and workers’ organisations, with a view to the regulation of 

terms and conditions of employment by means of collective 

agreements.
189

 

A right to collective bargaining in specific contexts or to conclude collective 

agreements is also asserted in numerous other ILO Conventions,
190

 and in 1981 the 

ILO gave further clarification to the right under the Convention concerning the 
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Promotion of Collective Bargaining (No. 154),
191

 which has now been ratified by 47 

States.
192

  In 1998, the ILO adopted the Declaration on Fundamental Principles and 

Rights at Work, listing the right to collective bargaining as a universal standard that 

applies even where member States have neither ratified the Right to Organise 

Convention nor the Convention concerning the Promotion of Collective 

Bargaining.
193

  The ILO Committee on Freedom of Association has concluded that a 

right to collective bargaining forms an essential element of freedom of association.
194

 

The Universal Declaration of Human Rights contains no explicit recognition of the 

right to collective bargaining.  However, article 23.4 reads, “[e]veryone has the right 

to form and to join trade unions for the protection of his interests.”
195

  The protection 

of interests was widely held to include a right to collective bargaining, and this right 

was explicit in many constitutions consulted in the drafting of the Declaration.
196

  

The Cassin draft of the Universal Declaration allowed the worker “either in person 

or through his representatives or his trade union organization, [to] take part in the 

collective determination of conditions of work, the preparation of general plans of 

production or distribution, and in the supervision and management of the 

undertaking in which he works.”
197

  According to the travaux préparatoires, there 
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were no observations on this draft article when it was presented.
198

  However, Cassin 

nevertheless agreed to shorten the Declaration as a whole and the next draft omitted 

not just this reference to worker participation but also to trade unions.
199

  The 

protection of trade unions to safeguard the interests of workers was reintroduced on 

the recommendation of France and the United States of America as article 24 in the 

Lake Success discussions in 1948.  It was argued that membership of trade unions 

was essential to achieving fair conditions of work, but no explicit reference was 

made to collective bargaining.
200

  The discussion on the reintroduction of the specific 

right to membership of a trade union centred instead on whether this was 

superfluous, having already been established under freedom of association, and 

whether workers should have the right to choose their trade union.
201

  The meaning 

of the phrase “for the protection of his interests” was not discussed at all when it was 

introduced, but the expected role of trade unions can be surmised from other 

documentation made available to, and endorsed by the Commission on Human 

Rights.  During the process of drafting, the Economic and Social Council endorsed 

the International Labour Conference principles found in the Declaration of 
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Philadelphia,
202

 which, as has been seen include collective bargaining, but the latter 

was not specifically highlighted by the Economic and Social Council.
203

 

The International Covenants both contain protection for trade unions and refer to the 

Freedom of Association and Protection of the Right to Organise Convention 

(Convention No. 87),
204

 stating that the Covenants would not prejudice the 

guarantees provided therein.
205

  However, as has been seen, this Convention does not 

mention collective bargaining.  The International Covenant on Civil and Political 

Rights protects the “right to form and join trade unions for the protection of [one’s] 

interests.”
206

  During the drafting of this article, a proposal to enumerate specific 

rights for trade unions was rejected on the basis that it would extend the remit of the 

Covenant over economic, social and collective rights,
207

 but the phrase “for the 

protection of his interests” was intended to allow trade unions to protect their 

members’ civil rights as well as their economic and social rights.
208

  This right may 

be restricted according to standard human rights principles.
209

 

The Human Rights Committee has not made any reference to collective bargaining 

in its general comments.  There have been a number of individual complaints to the 
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Committee in relation to collective agreements.
210

  However, in the only Committee 

decisions where collective agreements made a substantive impact on the outcome, 

the existence of such agreements, and the complainant’s failure to avail of them, 

enabled the Committee to deem the complaint inadmissible.
211

  The Committee has 

held that other specific trade union rights such as the right to strike are implicitly 

protected under the Covenant.
212

  In the late 1990s, the Committee stated explicitly 

in its periodic review of States that the denial of the right to bargain collectively is a 

denial of article 22 of the Covenant but it has not repeated this assertion since 

1999.
213

 

Article 8 of the Covenant on Economic, Social and Cultural Rights protects a right to 

form and join trade unions “for the promotion and protection of [one’s] economic 

and social interests.”
214

  It provides further trade union rights, including the right to 

function freely and to strike in conformity with the law.
215

  Unlike most of the rights 

in the Covenant, the right is immediately effective, as it requires States to ensure 

trade union rights.
216

  In addition, the indication of clear grounds for restrictions on 

the right to function freely to “those prescribed by law and which are necessary in a 

democratic society in the interests of national security or public order or for the 

protection of the rights and freedoms of others”
217

 means that the general restriction 
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clause contained in article 4 of the Covenant do not apply to this right.
218

  There are 

clear indications in the travaux préparatoires of the Covenant that collective 

bargaining was envisaged as one of the protected functions of trade unions.  Drafters 

were insistent that there should not only be a right to create trade unions, but also a 

right for trade unions to function freely.
219

  Collective bargaining was listed in the 

debate as an essential function of trade unions.
220

 

The Committee on Economic, Social and Cultural Rights has stated that “[c]ollective 

bargaining is a tool of fundamental importance,”
221

 and has linked it to the 

realisation of just conditions of work.
222

  More strongly, the Committee has stated 

that the right to education is related to the employment rights of teachers contained 

in articles 6–8 of the Covenant, including the right to bargain collectively, implying 

that this is one of those rights.
223

  In its concluding observations the Committee has 

frequently recommended collective bargaining, commended its existence, or 

condemned its absence.
224

  It has often referred to a right to collective bargaining, 
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and most explicitly it stated in its concluding observations on Azerbaijan in 2004 and 

Albania in 2006 that it derived such a right from article 8 of the Covenant.
225

  This 

reveals the Committee’s authoritative opinion that such a right is implicit in the 

protection of trade union activities in the International Covenant on Economic, 

Social and Cultural Rights itself. 

The other UN human rights instruments also contain no explicit reference to 

collective bargaining.  The International Convention on the Protection of the Rights 

of All Migrant Workers and Members of their Families and the International 

Convention on the Elimination of All Forms of Racial Discrimination protect the 

rights of migrants to form trade unions, in the former case “for the promotion of their 

economic, social, cultural and other interests.”
226

  The Committee on the Protection 

of the Rights of All Migrant Workers and Members of their Families has argued that 

respect for collective bargaining is an essential component of fulfilling the 

Convention.
227

  The Convention on the Rights of Persons with Disabilities protects 

the trade union rights of those with disabilities but does not enumerate these.
228

  

Other treaties such as the Convention on the Elimination of All Forms of 

Discrimination against Women and the Convention on the Rights of the Child do not 

mention trade union rights at all.  The Committees charged with interpreting these 
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treaties have at times encouraged the practice of collective bargaining,
229

 but have 

not indicated that any right to collective bargaining is implicit in these treaties. 

One regional instrument, the European Social Charter, explicitly enumerates a right 

to bargain collectively.  This requires the State inter alia “to promote, where 

necessary and appropriate, machinery for voluntary negotiations between employers 

or employers’ organisations and workers’ organisations, with a view to the 

regulation of terms and conditions of employment by means of collective 

agreements.”
230

  The Social Charter contains a general restrictions clause allowing 

for rights to be limited according to human rights principles.
231

  The European 

Committee of Social Rights has made decisions in nine cases on the merits of 

complaints based on this provision, finding a violation in three cases for failing to 

provide adequate machinery.
232

 

Other regional human rights instruments largely follow the pattern set by the UN 

Covenants in their wording.  The European Convention on Human Rights, the 

American Declaration and Convention on Human Rights, the Protocol of San 

Salvador, and the ASEAN Declaration of Human Rights all protect the right to form 

and join trade unions for the protection of one’s interests.
233

  The Arab Charter 
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protects the right to form trade unions, but does not mention their purpose.
234

  The 

instruments in the African system do not explicitly protect any trade union right.
235

  

The European Court of Human Rights initially found that collective bargaining was 

not protected under the Convention,
236

 but has since found that collective bargaining 

has become one of the essential elements of trade union rights.
237

  The Inter-

American Court of Human Rights has not made so explicit a statement, but has 

found human rights violations where the lack of respect for collective bargaining was 

a factor.
238

 

In summary, there is a right to collective bargaining and to make collective 

agreements explicitly contained in International Labour Law and in the European 

Social Charter.  Other universal and regional human rights treaties protect the right 

to form and join trade unions for the protection of one’s interests, and this has been 

interpreted by several authoritative bodies to encompass a right to collective 

bargaining.  The right can be restricted according to human rights norms. 

Collective bargaining is a voluntary process;
239

 therefore the trigger for this form of 

participation is an agreement between the participants that it should go ahead.  The 

subject matter under discussion is restricted to the employment sphere.  It is arguable 

that such conditions may not be exhaustive of the interests of workers for which 

trade unions are free to work under the International Covenant on Civil and Political 
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Rights,
240

 or even the economic and social interests they can pursue under the 

International Covenant on Economic, Social and Cultural Rights.
241

  Trade unions 

may be able to engage with these concerns through tripartite consultation, explored 

below in section 2.2.  However, all ILO Conventions that provide for collective 

bargaining do so in a context of working conditions or employment related social 

security.
242

  The Collective Bargaining Convention lists as the purposes for 

collective bargaining: “(a) determining working conditions and terms of 

employment; and/or (b) regulating relations between employers and workers; and/or 

(c) regulating relations between employers or their organisations and a workers’ 

organisation or workers’ organisations.”
243

  The ILO Committee on Freedom of 

Association has argued that the State cannot unilaterally limit the issues under 

question but its own list of possible issues under question relates only to labour 

rights,
244

 and it has stated that broad education policy is not a subject for collective 

bargaining.
245

 

The European Court of Human Rights has applied the right to collective bargaining 

exclusively in relation to questions of employment.
246

  The European Committee of 

Social Rights understands collective bargaining as relating additionally to social 

security and social welfare.
247

  UN Committees have occasionally suggested that 
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collective agreements can relate to the right to family life and the right to health,
248

 

or simply to gathering information,
249

 but even in these cases there is no indication 

that they expect collective agreements to protect persons outside the context of 

employment.  Collective bargaining is mostly aimed at achieving collective 

agreements between workers and employees on matters relating to the work in 

question.
250

  However, according to the European Committee of Social Rights, 

bargaining can also take place on the drafting of legislation on employment issues,
251

 

and on individual issues relating to particular employees.
252

 

In all instances where participants in collective bargaining are mentioned in ILO 

Conventions, they are identified as workers’ and employers’ organisations.
253

  A 

right to collective bargaining has been held to be implicit within trade union 

rights.
254

  The European Social Charter, the Right to Organise Convention, and the 

Collective Bargaining Convention specifically mention workers’ organisations as 
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being participants in collective bargaining.
255

  The European Committee of Social 

Rights has held that workers must be enabled to participate on an equal level with 

employers.
256

 

Under normal conditions, workers will be represented by trade unions.  However, it 

is possible, where workers are not unionised, for them to be represented through 

other means such as election by the workforce.
257

  Restrictions can be placed on 

trade unions bargaining where they are unrepresentative of the work-force 

concerned.  Under ILO law, collective bargaining can be restricted to the most 

representative unions,
258

 but this cannot permit a requirement for a trade union to 

represent a majority of the workers concerned.
259

  In contrast, according to the 

Committee on Economic, Social and Cultural Rights, requirements of 

representativeness should not prevent unions from bargaining, which cannot be 

restricted on the basis of the size of the union.
260

  According to the European 

Committee of Social Rights, these limitations must be understood as restrictions on 

rights that must be justified according to the human rights principles set out in 

Article G of the Charter.
261

  These restrictions must be “reasonable, clear, 

predetermined, objective, prescribed by law and open to judicial review.”
262

 

Under ILO law, public servants are permitted to collectively bargain subject to the 

conditions set out in the Convention concerning Protection of the Right to Organise 

and Procedures for Determining Conditions of Employment in the Public Service 
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(Convention No. 151).
263

  Under the Collective Bargaining Convention, the State is 

permitted to exclude the police force and military from trade union rights, including 

collective bargaining as long as it is prescribed by law.
264

  The International 

Covenant on Civil and Political Rights and the International Covenant on Economic, 

Social and Cultural Rights permit restrictions on trade union rights for police, the 

military, and in the latter additionally for “the administration of the State.”
265

  Under 

the European Convention of Human Rights, restrictions on the police and the armed 

forces are permitted;
266

 the American Protocol of San Salvador permits restriction in 

addition for workers in essential public services.
267

  The European Social Charter 

permits the denial of a right to organise to the armed forces and reasonable 

restriction on the police.
268

  Under the Charter, further restrictions on collective 

bargaining are permitted for public servants, but they must always be permitted “to 

participate in any processes that are directly relevant to the determination of the 

procedures applicable to them.”
269

  The Committee has found that the failure to 

provide machinery for collective bargaining to the military must be specified in law, 

and justified according to the principle of proportionality.
270

  The exclusion of police 

or military from collective bargaining processes that are under way with the rest of 

the public service must likewise be justified and they must be provided with an 
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effective alternative mechanism for bargaining.
271

  Furthermore, any regulations that 

are set should themselves be established through consultation.
272

 

There is some confusion as to whether employers have collective rights as well as 

employees.  This was discussed in the drafting of the International Covenant on 

Economic, Social and Cultural Rights, because the French and Spanish words 

“syndicat” and “sindicato” can refer both to workers’ and employers’ organisations 

whereas the English term “trade union” applies only to workers’ organisations.
273

  

The question was not settled either in the drafting of the Covenant or in its 

interpretation by the Committee on Economic, Social and Cultural Rights.  The 

Collective Bargaining Convention does require the State to enable employers to 

collectively bargain as well as workers,
274

 and the ILO Committee on Collective 

Bargaining has indicated that many of the principles governing the rights of trade 

unions can also be applied to employers.
275

  The European Social Charter explicitly 

states that collective bargaining is a human right both for workers and employers.
276

 

The State has a number of obligations to implement effective collective bargaining.  

First, according to the Committee on Economic, Social and Cultural Rights, it must 

regulate and enforce the right to collective bargaining.
277

  It should respect the right 

and refrain from hampering the collective bargaining process through law,
278

 through 

imposing duties on the parties that affect their freedom to bargain,
279

 or through 
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limiting the scope of collective agreements that will be recognised.
280

  Collective 

bargaining cannot be made conditional on purchasing licences or other legal 

processes.
281

  The Collective Bargaining Convention similarly requires all laws 

related to collective bargaining not to hamper its effective realisation,
282

 and the ILO 

Committee on Freedom of Association has stated that public authorities should not 

interfere with collective bargaining or limit the employment terms available through 

bargaining.
283

  The European Committee of Social Rights and the ILO Committee on 

Freedom of Association censure the employment of alternative mechanisms to 

replace collective bargaining such as arbitration where this is imposed without the 

consent of participants.
284

 

Under the Right to Organise Convention and the Collective Bargaining Convention 

the State must maintain and use machinery to enable collective bargaining, 

particularly in relation to labour disputes.
285

  According to the ILO Committee on 

Freedom of Association, these mechanisms must be entirely independent.
286

  The 

Committee on Economic, Social and Cultural Rights has also indicated that such 

machinery should be developed.
287

  The Collective Bargaining Convention requires 

that collective bargaining be actively promoted by the State.
288

  These measures must 

be put into law if they are not already made effective through collective agreements 

or other means.
289

  The European Committee of Social Rights requires the 
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establishment of permanent bodies for bargaining where collective bargaining is not 

currently happening,
290

 and requires that employees and employers be equally 

represented in these negotiations.
291

 

The State can be directly involved in collective bargaining as an employer or as a 

third party in the process.  To the extent that public servants are permitted to 

collectively bargain, the State will be the other party as their employer.
292

  The 

European Social Charter permits collective bargaining to take place within tripartite 

structures involving the State, but also for bargaining to take place without the 

involvement or intervention of the State.
293

  According to the ILO Committee on 

Freedom of Association, the State must refrain from actively intervening in 

collective bargaining though it can put across its point of view.
294

  Where agreements 

require the introduction of legislation, the State should be involved in bargaining.
295

 

The State is also required to enable arbitration between parties where there is 

protracted disagreement, though, as stated above, this cannot replace other forms of 

bargaining.  ILO Conventions frequently mention arbitration processes alongside 

collective agreements as potential means to establishing working conditions.
296

  

However, neither the Right to Organise Convention nor the Collective Bargaining 

Convention requires the establishment of such a mechanism.  There is an explicit 
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obligation to introduce arbitration under the European Social Charter.
297

  Such 

arbitration must be subject to prior agreement of the parties and the voluntary nature 

of this arbitration has also been supported by the Committee on Economic, Social 

and Cultural Rights
298

 except for the provision of essential services where 

compulsory arbitration may be permitted.
299

 

In order to facilitate collective bargaining, the State must respect other trade union 

rights including freedom of association and the right to strike.
300

  Freedom of 

association requires that trade unions be permitted to choose their own 

representatives.
301

  Where it is uncertain which trade union should represent workers, 

the State may conduct a poll of the workers concerned.
302

  The State also has a 

positive obligation to enable association in order to achieve agreements according to 

the Committee on the Elimination of Discrimination against Women.
303

  The right to 

strike is frequently mentioned alongside collective bargaining by the Committee on 

Economic, Social and Cultural Rights.
304

  The ILO indicates that the right to strike is 

essential to protect the economic interests of workers,
305

 and indicates that a strike 

can aim to reach collective agreements or otherwise promote the economic interests 
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of workers.
306

  The European Committee of Social Rights has found that the right to 

strike, explicitly mentioned in the European Social Charter must be given priority 

but that other measures such as boycotts and work-to-rule must be allowed on the 

workers’ side and that lockouts are permitted on the employers’ side.
307

  The right to 

strike is also protected in the Arab Charter but is not mentioned explicitly in any 

other regional treaty.
308

  Industrial action can be restricted but such restriction must 

be justified according to the principle of proportionality and cannot restrict trade 

unions to striking only on the basis of a limited number of grievances.
309

 

The State must respect the voluntary nature of collective bargaining on both sides.  

While both employers and workers should conduct negotiations in good faith,
310

 and 

employers cannot take measures that discriminate against negotiating workers,
311

 

there is no legal requirement for them to enter negotiations.  The voluntary nature of 

collective bargaining is stressed in the Right to Organise Convention, and other ILO 

Conventions.
312

  The ILO Committee on Freedom of Association has stated that 

“[t]he voluntary negotiation of collective agreements, and therefore the autonomy of 

the bargaining partners, is a fundamental aspect of the principles of freedom of 

association.”
313

  The Committee on Economic, Social and Cultural Rights has 
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stressed the voluntary nature of collective bargaining,
314

 as has the European 

Committee of Social Rights.
315

 

The consequences of collective bargaining on subsequent decisions depend on the 

collective agreements that are made between workers and employers.
316

  These 

agreements must be reached voluntarily between the parties, and the State cannot 

introduce any legal measures to force agreements to be made,
317

 nor should it 

intervene in the drafting of agreements,
318

 though collective bargaining machinery 

needs to enable participants to arrive at agreements.
319

  Once they are entered into, 

they must be respected by the State,
320

 and cannot be subject to prior authorisation 

by the State.
321

  The Committee on Economic, Social and Cultural Rights has 

expressed concern regarding the suspension of collective agreements by States.
322

  

The State should take collective agreements into consideration when designing 

policy.
323

 

Collective agreements should be binding,
324

 and thus there must be some form of 

enforcement by the State.  Collective agreements should take precedence over 
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individual contracts, implying that they should have greater legal weight.
325

  In the 

context of agriculture, the Convention concerning Labour Inspection in Agriculture 

(No. 129) identifies specific means to enforce collective agreements through labour 

inspectors and asserts that agreements should have the force of law.
326

  The 

Committee on the Elimination of Discrimination against Women has urged the 

enforcement of collective agreements by Labour Inspectorates.
327

  The existence of 

collective bargaining is listed as one way of establishing standards under many ILO 

Conventions, which means that in these cases the State is not required to legislate in 

the area but that collective agreements take the place of such legislation.  This 

implies that agreements should have some legal weight if they are to be effective.
328

 

The State does have a role in ensuring that collective agreements do not impair the 

rights of participants or of others.  Collective agreements should not be 
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discriminatory on prohibited grounds.
329

  It is permissible for collective agreements 

to discriminate against workers who were not members of the participating unions,
330

 

but clauses that restrict jobs to members of trade unions violate the principle of 

freedom of disassociation.
331

  In some ILO Conventions, limits are placed upon 

certain aspects of collective agreements that they should not fall below a minimum 

threshold.
332

  In Convention No. 109, international bodies have a level of oversight 

on whether collective agreements meet these standards.
333

  Similarly, the Committee 

on Economic, Social and Cultural Rights has expressed concern that collective 

agreements have been upheld that do not meet minimum standards.
334

  The best 

interests of the child must be considered where collective agreements affect 
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children.
335

  The State also has an obligation to ensure that all workers’ rights are 

protected irrespective of whether they are covered by collective agreements.  

According to the Committee on Economic, Social and Cultural Rights, the existence 

of collective agreements cannot excuse the State from setting minimum standards, 

including a minimum wage.
336

 

2.2 Tripartite Consultations 

The right to participation for workers is not limited to collective bargaining.  There is 

also a requirement to consult with trade unions and employers.  Consultation and 

collective bargaining have much in common.  The organisational rights of trade 

unions will be similar for both.  However, consultation can be distinguished from 

collective bargaining in that consultation is obligatory for one of the parties 

(normally the State) and it can have an impact on subsequent decisions other than 

through a formal agreement.  The ILO is built on a process of tripartite consultations.  

Consultation with employers and workers was required in ILO Conventions since its 

very first Convention in 1919.
337

  In 1976 it adopted the Convention concerning 

Tripartite Consultations to Promote the Implementation of International Labour 

Standards (No. 144),
338

 which has now been ratified by 139 States.
339

  This provides 

detailed guidance on how such consultations are to take place, but is limited in scope 

to ILO procedures.
340

  However, many ILO Conventions require consultation with 

representative organisations of employers and employees.
341

  The Convention 
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concerning Labour Administration: Role, Functions and Organisation (No. 150), 

provides details on the State bodies that are designated to carry out the consultative 

role.
342

  The Convention requires the State to secure effective consultation through a 

competent authority.
343

  The Declaration of Philadelphia requires “the collaboration 

of workers and employers in the preparation and application of social and economic 

measures,”
344

 and this is endorsed as a universal principle by the ILO.
345

 

When the Universal Declaration of Human Rights was being drafted, the UN 

received many submissions emphasising the importance of trade unions in deciding 

social policy.  The World Federation of Trade Unions insisted “on the necessity of 

bringing the community into still greater participation in the general direction of 

economic policy,… [this being the] expression of the democratic principle, 

according to which those concerned, namely the producers, should have a say in 

determining economic and social policy.”
346

  Trade unions, they argued, represented 

the most organised elements of the people concluding that their involvement should 

be a right.
347

  Trade unions were therefore expected to play an active role, 

representing ordinary working people, to develop social and economic policy 

alongside government.  This role could be interpreted as being a component of a 

trade union’s mandate to protect their members’ interests, particularly after the 

Economic and Social Council endorsed the Declaration of Philadelphia,
348

 but 

consultation is not explicit in the Universal Declaration of Human Rights.  The 

previous section demonstrated that under international human rights treaties, persons 
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have a right to form trade unions for the protection of their interests.  In relation to 

just conditions of work, the Committee on Economic, Social and Cultural Rights 

emphasises the importance of consultation.
349

  UN Committees promote consultation 

in achieving just conditions of work both in general comments and in the review of 

States.
350

 

Regional systems also protect a right to consultation for workers.  Most explicitly, 

the European Social Charter requires States to pursue policies to ensure that workers 

have a right to be informed and consulted within an undertaking, to determine the 

improvement of working conditions, and in relation to collective redundancy.
351

  

Within specific rights the Charter requires the State to consult workers,
352

 but more 

generally, article 6.1 requires the State to promote consultation, and article 21 asserts 

a right to consultation and information.  The European Committee of Social Rights 

has found that this consultation should be ongoing.
353

  It has found a number of 

violations on the basis that the State did not allow for continuous consultation on 

particular topics.
354

  The European Court of Human Rights has found that State 

parties are entitled to form their own laws to enable trade union activity, but that 
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these laws must protect the ability of unions to be heard in order to protect their 

members’ interests.
355

 

In relation to the trigger for tripartite consultation, the Committee on Economic, 

Social and Cultural Rights holds that such consultations are important in 

“formulating, implementing, reviewing and monitoring laws and policies related to 

the right to just and favourable conditions of work.”
356

  The European Social Charter 

and many provisions in ILO Conventions require consultation in relation to the 

formulation of policy.
357

  There are specific provisions for participation under ILO 

Conventions for health and safety measures,
358

 and for making exceptions to general 

rules on maximum working hours and minimum rest.
359

  ILO Conventions do 

occasionally encourage the participation of workers’ organisations in wider policy 

issues such as land reform.
360

  In many ILO Conventions consultation must take 

place prior to creating regulations.
361

  In one Convention consultations must take 
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place at the earliest possible moment,
362

 while in others consultation should be 

ongoing and regular.
363

  Under many ILO Conventions, the meaning of terms within 

the Convention in question, and the extent of its application, are to be negotiated and 

established in each State through such consultations.
364

  Others provide that 

exceptions can be made to general rules following consultation.
365

  Procedures for 

collective bargaining and for consultation must themselves be established through 
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consultation.
366

  Consultation is required before the compulsory establishment of 

some mechanisms for monitoring the implementation of treaties.
367

 

Under some treaties, employers must consult workers’ organisations in relation to 

workplace-related issues, for example before terminations, or to establish 

schedules.
368

  In this regard, the Committee on Economic, Social and Cultural Rights 

recommends participation in relation to adopting measures to combat sexual 

harassment in the workplace.
369

  The Secretary-General’s 1985 report identifies work 

councils and co-management systems to enable workers to take a direct part in 

making decisions in businesses within which they work.
370

  Tripartite Consultations 

must particularly take place in the context of ILO structures and other international 

labour negotiations.  Under the Tripartite Consultation Convention, consultations 

must take place in the adoption of reports, proposals and questionnaires within the 

ILO system.
371

  The Committee on Economic, Social and Cultural Rights likewise 

urges States to promote “transnational dialogue between employer and worker 

organizations.”
372

 

Under the Tripartite Consultation Convention, participants in the process are the 

most representative organisations of employers and workers.
373

  This is backed up by 
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the Committee on Economic, Social and Cultural Rights,
374

 and within the European 

Social Charter.
375

  Many ILO Conventions require consultation with both employers’ 

and employees’ organisations.
376

  In two conventions, workers and employers have a 

right to be heard.
377

  The principles governing the representation of workers will be 

identical to those that govern their representation within collective bargaining.  In 

relation to workers on the sea ILO Conventions tend to promote consultation with 

the ships’ owners rather than employers,
378

 but this is not fully consistent.  For 
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example, the Seafarers’ Annual Leave with Pay Convention (No. 146) prescribes 

consultation with workers and employers with regard to the types of sailor who are 

covered by the Convention,
379

 but with ship-owners and seafarers with regard to the 

types of ship that are covered by the Convention.
380

 

While in the majority of cases, the State is required to consult both employers’ and 

workers’ representatives, there are cases where the State must consult workers alone, 

and others where the employer is required to consult workers.  Lignite miners must 

be consulted before allowing their work breaks to be held underground,
381

 and 

miners in general have a right to consultation with regard to health and safety.
382

  

Workers’ representatives have an ongoing right to consultation both with the 

employers and with the authority representing the State with regard to health and 

safety.
383

  Likewise, the Committee on Economic, Social and Cultural Rights states 

that exceptions to an eight-hour working day should be subject to consultation with 

workers and their representatives, but does not mention employers.
384

  Under the 

European Social Charter, workers have a right to be consulted within the 

undertaking, implying that the employer is responsible for consulting them.
385

 

In most ILO Conventions, consultation is limited to workers and employers, and 

occasionally to other agencies of the State.  Conventions No. 107 and 169 concern 

indigenous peoples and allow them consultation, as will be explored in section 2.3 

below.  In the Convention concerning the Prevention of Major Industrial Accidents 
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(No. 174), “other interested parties who may be affected” must be consulted 

alongside employers and workers,
386

 reflecting the fact that such accidents may have 

an impact beyond the factory in question.  The Committee on Economic, Social and 

Cultural Rights recommends States to extend consultation beyond traditional social 

partners to “those representing persons with disabilities, younger and older persons, 

women, workers in the informal economy, migrants and lesbian, gay, bisexual, 

transgender and intersex persons, as well as representatives of ethnic groups and 

indigenous communities.”
387

 

Under the Labour Administration Convention (No. 150), States have an obligation to 

implement consultation through making arrangements to secure “consultation, co-

operation and negotiation between the public authorities and the most representative 

organisations of employers and workers.”
388

  Under some treaties, specific 

consultation procedures must be set up.
389

  In others the State is required to take 

practical measures, or appropriate means to achieve consultation.
390

  The Convention 

concerning the Organisation of the Employment Service (No. 88) provides for the 

establishment of advisory committees at a national, regional and local level with a 

membership consisting of workers and employers.
391

  The Secretary-General’s 1985 

report envisages workers taking a permanent place in committees with a supervisory 
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role.
392

  In carrying out consultations, States are required to abide by principles such 

as equality of representation,
393

 and freedom of association.
394

 

Under the European Social Charter, the State is not required to establish 

arrangements for consultation where such consultation takes place spontaneously 

between workers and employers.
395

  This implies that within the Charter the key 

participants in consultation are workers and employers, and that the involvement of 

the State is merely an option.  This brings consultation under the Social Charter 

closer to collective bargaining, except that the latter is purely voluntary.  Under the 

Social Charter, employers have an obligation to engage in consultations and should 

be sanctioned for failing to do so.
396

 

Under ILO Conventions, there is a requirement for consultation, but there is no 

indication in most instances of any consequences that this consultation should have 

on the State’s subsequent decisions.
397

  In some treaties, the State must take views 

into consideration, in one place explicitly on the basis of equality between workers’ 

and employers’ views.
398

  In two Conventions, workers have a right to be heard, 
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implying that their submissions must have some weight.
399

  According to the 

European Committee of Social Rights, the concerns of workers should be taken into 

account by the State,
400

 but the Committee has yet to find a violation of this 

principle, and it is thus difficult to identify what factors could show that the concerns 

were adequately addressed.  In a couple of treaties, the ILO encourages the making 

of tripartite agreements,
401

 and in the Migrant Workers (Supplementary Provisions) 

Convention (No. 143), the workers’ and employers’ organisations must provide the 

State with information on illegally employed migrant workers, on which information 

the State must then act.
402

 

2.3 Participation for Minorities, Indigenous Peoples and Migrants 

Minorities exemplify the marginalised communities who may be left out of the 

consideration of mainstream politics, particularly if they are geographically 

dispersed, and thus need some form of further protection of their interests within 

democratic systems.  Indigenous peoples in particular, having not taken part in the 

establishment of the State in which they live, have a strong claim to a right to self-

determination.  In addition, an increasing proportion of the world’s population are 

migrants outside their State of origin,
 403

 and most migrants have few or no political 

rights such as the right to vote, in the State in which they live.  According to some 

political and legal theories explored in section 1.1.1, above, it is particularly 

important to enable minorities, indigenous peoples and migrants to participate.  

While some deliberative democrats focus purely on the notion of an egalitarian and 

undifferentiated public, many, such as Young emphasise the importance of including 

minorities.
404
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There are distinctions between the terms minority, indigenous people, and migrant 

but the terms can overlap.  Focus on the rights of minorities originally focused on 

national minorities but now ethnic, religious, and linguistic minorities are protected 

under international law.
405

  Indigenous activists have argued against the adoption of 

a legal definition of indigenous peoples and there is no definition in the Declaration 

on the Rights of Indigenous Peoples.
406

  The influential Cobo definition identifies 

indigenous peoples as those who 

having a historical continuity with pre-invasion and pre-colonial societies 

that developed on their territories, consider themselves distinct from 

other sectors of the societies now prevailing in those territories, or parts 

of them.  They form at present non-dominant sectors of society and are 

determined to preserve, develop and transmit to future generations their 

ancestral territories, and their ethnic identity, as the basis of their 

continued existence as peoples, in accordance with their own cultural 

patterns, social institutions and legal systems.
407

 

Indigenous peoples often reject identification as minorities,
408

 but have been 

protected as such by UN Committees.
409

  This means that indigenous peoples can 
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benefit from rights as minorities but supplement these with further rights pertaining 

to their status as indigenous peoples. 

The International Organisation for Migration defines a migrant as “any person who 

is moving or has moved across an international border or within a State away from 

his/her habitual place of residence”, covering those who are temporarily outside their 

State of origin,
410

 and the International Convention on the Protection of the Rights of 

All Migrant Workers defines a migrant worker as “a person who is to be engaged, is 

engaged or has been engaged in a remunerated activity in a State of which he or she 

is not a national”.
411

  Migrants may form ethnic, religious and/or linguistic minorities 

in the State in which they are resident.  The Human Rights Committee does not 

consider nationality or permanency of residence to be relevant in determining 

whether a particular person belongs to a minority or not and envisages that “migrant 

workers or even visitors in a State party” might constitute a minority.
412

 

It is not the purpose of this thesis to engage with debates on whether indigenous 

peoples or migrants may be identified as minorities, but it does draw conclusions on 

their right to participation from bodies that do make such an identification.  This 

section identifies two grounds on which these groups have been held to have a right 

to participate.  The right to self-determination applies primarily to indigenous 

peoples, although as shall be shown, it has also been applied to certain non-

indigenous minorities.  The protection of members of minorities and of migrants has 

also been interpreted to require participation.  UN Committees often recommend the 

participation of indigenous peoples based on their rights as a minority.  In many 

cases the Committees make clear that their legal interpretation also applies to non-

indigenous minorities.  Reliance on such jurisprudence does not commit this thesis to 

any conclusion about whether the Committees are right to identify indigenous 

peoples as minorities.  The two justifications for participation will be explored 
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separately, before the participation that is required is analysed according to the four-

part scheme established in section 1.2.2. 

Specific minorities had considerable protection under League of Nations Treaties.
413

  

However, each of these treaties was negotiated by States who wished to protect 

persons belonging to their ethnic group, or closely allied communities, who lived 

within other States, e.g. the ethnic Austrians, Hungarians and Jews of Romania.
414

  

While these treaties provided important rights for minorities, and in places 

guaranteed limited autonomy,
415

 each treaty applied only within an individual State, 

and many rights were restricted to specific minorities.  The following analysis 

therefore omits reference to these treaties but rather focuses on protection of 

minorities generally within more recent treaties. 

2.3.1 Self-determination 

The right to self-determination has developed to require the internal autonomy of 

indigenous peoples and certain minorities and thus establishes a right of participation 

for those peoples.  It was first asserted as a legal right in the UN Charter and was 

applied primarily to achieve the independence of colonies.  However, this left out 

those colonised peoples who form a minority within their historic territories.  

Indigenous peoples had not been recognised as peoples by the international 

community despite their attempts to have the treaties whereby they lost their land 

recognised as international treaties.
416

 

In the development of the Universal Declaration of Human Rights, States were very 

concerned to ensure that minorities should not be granted a right to self-

determination for fear that this would endorse secession movements and the breaking 

                                                 

413
 Péter Kovács, ‘The Protection of Minorities under the Auspices of the League of Nations’ in 

Dinah Shelton (ed.), The Oxford Handbook of International Human Rights Law (Oxford: Oxford 

University Press, 2010), pp. 325–344. 

414
 Treaty between the Principal Allied and Associated Powers and Roumania (adopted 9 December 

1919), 5 LNTS 336, arts. 4 & 7. 

415
 Ibid., art. 11. 

416
 As acknowledged in the Declaration on the Rights of Indigenous Peoples (n. 406), art. 37. 



Deepening Democracy 

76 

apart of States.  In the drafting of the International Covenant on Civil and Political 

Rights, the Soviet Union proposed unsuccessfully that minorities should be protected 

in the context of self-determination.
417

  Most minorities are protected through the 

individual rights of their members as explored below in section 2.3.2 rather than 

through group rights.
418

 

The Declaration on Granting Independence to Colonial Nations and the Declaration 

on Principles of International Law concerning Friendly Relations and Cooperation 

among States of 1970 defined the right to self-determination very much in terms of a 

right to secession, signalling the growing consensus that colonial countries had a 

right to secede,
419

 and so enabled the inclusion of a right to self-determination in the 

International Covenants.
420

  The idea of a people was a broad one including all self-

governing, or formerly self-governing peoples,
421

 but States were concerned to 

exclude minorities.
422

 

Nevertheless, scholars such as Antonio Cassese have argued that minority rights 

could best be protected as a form of internal self-determination that would require an 
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equal say for members of the minority in the government of the country, and an 

internal assessment of the specific protection that the minority needs.
423

  According 

to Allen Buchannan, indigenous peoples have a special case for a right to self-

determination based on rectifactory justice for the historic loss of their land, for 

effective and non-paternalistic protection of their individual rights, to implement 

land settlements, and to protect their way of life.
424

  These peoples now form 

minorities in the States in which they live.  Because many indigenous peoples are 

restricted to reservations, sometimes scattered, but have historic spiritual links with 

land outside these reservations, secession may be undesirable for them as it would 

require them to abandon their connections with their historic lands or to remain 

minorities within their historic territories.  Secession also raises questions of its 

impact on the dominant people, who retain a right to the indivisibility of their State.  

In this sense, indigenous peoples are “entrapped peoples” who frequently have no 

option to establish their own State.
425

 

Initially efforts were made to protect indigenous peoples without acknowledging 

their right to self-determination.  In 1957 the ILO adopted the Convention 

concerning the Protection and Integration of Indigenous and Other Tribal and Semi-

Tribal Populations in Independent Countries (No. 107).
426

  This largely had a 

paternalistic attitude to indigenous peoples, involving a government responsibility 

for the development and integration of these peoples and allowing for the denial of 

indigenous customs and institutions where necessary to achieve these objectives or 

where they are incompatible with national laws.
427

  However, while the Convention 

provided a mandate for the State to manage the lives of indigenous peoples, it did 
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require some indigenous participation.  The State was required to “seek the 

collaboration of these populations and of their representatives” in the application of 

the Convention,
428

 it established that indigenous peoples cannot normally be 

removed from their land without their consent except in their own interests or in the 

interest of national security,
429

 and granted them equal rights to conclude collective 

agreements as non-indigenous workers.
430

 

In 1989, the ILO updated the rights of indigenous peoples with the Convention 

concerning Indigenous and Tribal Peoples in Independent Countries (No. 169) which 

has however been ratified by only 22 States.
431

  Rather than focusing on assimilation 

and development, the Convention is intended to protect indigenous peoples’ 

identities, cultures and religions, and to grant them control over their own 

development.  The only legitimate restrictions on their culture are where this clashes 

with fundamental rights within the national legal system or with international human 

rights.
432

  While the Convention does not grant self-determination, it does contain 

numerous provisions for indigenous participation.
433

  Amongst these are the right to 

decide their own priorities for the purpose of development,
434

 the right to control 

their lands and resources,
435

 and the right not to be relocated without their free and 

informed consent, or where this is not granted, through a participatory process, and 

with peoples retaining the right to return to their lands.
436

  In particular, article 6 

provides a structure for the consultations to take place in applying the terms of the 

Convention.  This requires the State to support indigenous peoples’ institutions, and 

                                                 

428
 Ibid., art. 5(a). 

429
 Ibid., art. 12.1. 

430
 Ibid., art. 15.2(d). 

431
 Indigenous and Tribal Peoples Convention (n. 190); http://www.ilo.org/dyn/normlex/en/ 

f?p=NORMLEXPUB:11300:0::NO:11300:P11300_INSTRUMENT_ID:312314:NO, accessed 

31 January 2018. 

432
 Ibid., art. 8.1. 

433
 Ibid., arts. 2.1, 5, 6.1–6.2, 7.1–7.4, 15.1–15.2, 16.2, 20.2, 22.2–22.3, 23 & 27.2–27.3. 

434
 Ibid., art. 7.1. 

435
 Ibid., arts. 14.1 & 15.1. 

436
 Ibid., art. 16. 



Participation in International Law 

79 

to consult the representative bodies of the people in question in relation to any 

measures, including legislation, that affects them directly.  The consultative process 

should aim to achieve agreement or consent to any proposed measures.  While not 

guaranteeing indigenous peoples any controlling say over decisions that affect them, 

it does require a process be put in place that encourages their influence. 

The African Charter on Human and Peoples’ Rights asserts the freedom of peoples 

from domination, their right to self-determination, their right to freely dispose of 

their resources, and their right to development with due regard to their freedom, 

though it did not explicitly define peoples or mention indigenous peoples.
437

  It 

provided the first mechanism whereby a complaint on the basis of the right to self-

determination could be tested in an international legal body.  The African 

Commission on Human and People’s Rights has recommended the participation of 

indigenous peoples in the determination of their land claims,
438

 and has found that 

peoples’ rights did apply to the Ogoni, an indigenous people of Nigeria, but without 

specifying on what grounds they qualify as a people.
439

  The Commission has 

explicitly found that a right to self-determination does not amount to a right to 

secession where this would jeopardise the State’s territorial integrity.
440

  The African 

Court of Human and People’s Rights has found that the term “people” can extend to 

“sub-state ethnic groups and communities that are part of [the] population,” with 

respect to all peoples’ rights except for self-determination, and has found violations 

of these rights with regard to the Ogiek indigenous people of Kenya.
441
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In 2007, the UN General Assembly adopted the Declaration on the Rights of 

Indigenous Peoples by a margin of 144 States to 4.
442

  This provided for the first 

time a declaration of the right to self-determination of indigenous peoples on the 

global stage.  It grants them autonomy “in matters relating to their internal and local 

affairs, as well as ways and means for financing their autonomous functions.”
443

  

However, the Declaration also limits the self-determination of indigenous peoples by 

stating that it does not authorise “any action which would dismember or impair, 

totally or in part, the territorial integrity or political unity of sovereign and 

independent States.”
444

  The Declaration therefore opens up a more nuanced view of 

self-determination which does not require that it necessarily amounts to a right of 

secession.  The question of secession can be seen as a matter of balancing the right to 

self-determination of the indigenous people on one hand, with that of the nation on 

the other, and the latter will normally take precedence as it is also backed up by the 

principle of preserving the territorial integrity of existing States.
445

  Nevertheless, 

even where secession is not an option, the right to self-determination can have 

further consequences, particularly in terms of participation. 

The Human Rights Committee has asserted that the right to self-determination, as a 

collective right, cannot be brought before the Committee under the individual 

complaints process.
446

  However, UN Committees have made a number of findings 

in relation to the self-determination of indigenous peoples through the periodic 

review process.  The Human Rights Committee referred to a question of self-

determination for indigenous peoples in its Concluding Observations on Mexico in 

1999.
447

  More recently it has applied article 1 directly to indigenous peoples, 

commending participation as a means to achieve the self-determination of the Sami 
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people,
448

 and requiring the participation of indigenous peoples on the basis of self-

determination.
449

  The Committee on Economic, Social and Cultural Rights has 

stated that article 1 applies to indigenous peoples,
450

 and has regretted a lack of 

participation on the basis of this article.
451

 

There is no explicit reference to self-determination in other UN treaties, but this has 

not prevented the Committee on the Elimination of Racial Discrimination from 

drawing on the concept.  In its general recommendation on self-determination it 

emphasised the internal aspect of self-determination that requires the government to 

represent the whole people of a State without discrimination on racial, ethnic, tribal, 

religious or other grounds.
452

  While it made no reference to self-determination in its 

general recommendation on indigenous peoples,
453

 in its periodic review of States, it 

has welcomed its implementation with regard to such peoples.
454

 

The European, American and Southeast Asian regional systems do not explicitly 

protect a right to self-determination, and the European Court of Human Rights has 

failed to consider the question of self-determination, sometimes against the 
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dissenting opinions of individual judges.
455

  In no case has the right to self-

determination been raised at the Court in relation to indigenous peoples.
456

  The Arab 

Charter on Human Rights does assert a right to self-determination of peoples and 

control of resources while in the preamble it refers to the self-determination of 

nations.
457

 

The right to participation of indigenous peoples has developed into the concept of 

free, prior and informed consent, which should be obtained before any activity is 

undertaken that interferes with the land of such peoples.  This concept mirrors the 

essential elements that Dryzek lists for deliberative democracy: transparency and 

freedom from coercion.
458

  It originated in the free and informed consent required 

before the relocation of indigenous peoples under the Convention concerning 

Indigenous and Tribal Peoples in Independent Countries.
459

  It reached maturity 

when the Declaration on the Rights of Indigenous Peoples required free, prior and 

informed consent in relation to a variety of different decisions that affect indigenous 

peoples.  It is emphasised in particular in the context of developments that may 

damage the peoples’ land or remove them from it.
460

  The concept has since been 

applied by UN Committees, and is explicitly derived, in some cases, from the right 

to self-determination.
461

  It has also been recommended within the American and 

                                                 

455
 ECtHR, Chiragov & ors. v. Armenia (16 June 2015) (13216/2005), Dissenting Opinion of Judge 

Gyulumyan. 

456
 A search has been conducted on https://hudoc.echr.coe.int/ on 31 January 2018, in relation to all 

judgments and decisions that contain the text “self-determination” and relate to the four States 

parties that contain indigenous peoples: Denmark, Finland, Norway, Sweden and Russia. 

457
 Arab Charter on Human Rights (n. 135), preamble, §4, and art. 1(a). 

458
 Dryzek, Foundations and Frontiers of Deliberative Governance (n. 73). 

459
 Indigenous and Tribal Peoples Convention (n. 190), art. 16.2. 

460
 Declaration on the Rights of Indigenous Peoples (n. 406), arts. 10, 11.2, 19, 28.1, 29.2 & 32.2. 

461
 CESCR, Concluding Observations on Argentina (2011), UN Doc. E/C.12/ARG/CO/3, §9; New 

Zealand (2012), UN Doc. E/C.12/NZL/CO/3, §11; Gabon (2013), UN Doc. E/C.12/GAB/CO/1, 

§6; China, including Hong Kong, China, and Macao, China (2014), UN Doc. 

E/C.12/CHN/CO/2, §31; El Salvador (2014), UN Doc. E/C.12/SLV/CO/3–5, §27; Guyana 

(2015), UN Doc. E/C.12/GUY/CO/2–4, §14(e); HRC, Concluding Observations on the 
 



Participation in International Law 

83 

African regional systems.
462

  Some scholars have expressed concern that there is a 

requirement for consultation rather than consent in individual decisions within the 

Human Rights Committee,
463

 and that consent is only required in relation to major 

development projects within the Inter-American system.
464

  However, the Human 

Rights Committee itself has subsequently expressed concern about the restriction of 

the right, arguing that consultation is not enough and that consent is required.
465

  It 

has recommended the recognition of a right to free, prior and informed consent,
466

 

and several Committees have recommended that the principle be applied.
467

 

Self-determination has been insistently denied for minorities within States who do 

not form indigenous peoples.
468

  The Convention concerning Indigenous and Tribal 
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Peoples in Independent Countries applies to tribal peoples whom it defines as 

peoples “whose social, cultural and economic conditions distinguish them from other 

sections of the national community, and whose status is regulated wholly or partially 

by their own customs or traditions or by special laws or regulations,” but does not 

explicitly mention self-determination.  However, some have argued that a limited 

form of self-determination should form the basis for understanding minorities’ right 

to autonomy.
469

  Bruno Simma argues that minorities may have a right to self-

determination though only in order to defend their specific identity.
470

  While Allen 

Buchannan is particularly concerned with the rights of indigenous peoples, he speaks 

also of national minorities claiming a right to autonomy.
471

  Many minorities are in a 

similar situation to indigenous peoples: they are distinct from the surrounding 

population and may not have consented to the establishment of the State in which 

they live.  Many are indigenous to the territories they inhabit even if the surrounding 

dominant culture is also indigenous to the same region.  Their current protection 

under law is acknowledged to be insufficient.
472

 

However, some international bodies appear open to granting some minorities a right 

to self-determination.  The Human Rights Committee has linked the political 

participation of ethnic and linguistic minorities to article 1, possibly, though it does 

not state this, on the basis that some of these minorities might form indigenous 

peoples.
473

  In Mgwanga Gunme v. Cameroon, the African Commission on Human 

and People’s Rights found that the inhabitants of South Cameroon qualified as a 

people, and hence had a right to self-determination because “they manifest numerous 

characteristics and affinities, which include a common history, linguistic tradition, 

territorial connection and political outlook.”
474

  Most importantly they have 

consistently identified themselves as a people.  This definition would include 
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indigenous peoples but Dinah Shelton has argued that it would also apply to non-

indigenous minorities such as those of Asian origin.
475

 

While the Inter-American system does not itself protect any right to self-

determination, the American Convention on Human Rights states that it cannot 

restrict the enjoyment of rights set out in other treaties to which the relevant State is 

a party,
476

 and the Inter-American Court of Human Rights has held this to mean that 

it cannot interpret the rights enshrined in the Convention in a more restricted manner 

than how they are set out in other relevant treaties that have been ratified by the 

relevant State.
477

  This effectively means that the right to property asserted in the 

Convention needs to be applied in the light of the right to self-determination 

provided in the International Covenant on Civil and Political Rights.  The cases of 

Moiwana Community v. Suriname and Saramaka People v. Suriname concerned 

communities of African descent that were not indigenous, but which the Court 

considered to be tribal peoples with similar rights to indigenous peoples because of 

their attachment to their land over several generations.
478

  Despite no precedent 

within UN jurisprudence, the Court found that the rights of the non-indigenous 

Saramaka people have to be interpreted in light of their right to self-determination,
479

 

effectively finding that such tribal peoples have such a right under the UN 

Covenants.  The Court found that the right to self-determination gave rise to a right 

to be consulted and required their free, prior and informed consent before any 

interference with their rights occurred.
480

 

The UN Committee on the Elimination of Racial Discrimination has recommended 

that Suriname follows the American Court’s judgment and implements self-
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determination for non-indigenous minorities of African descent,
481

 and has referred 

to the fundamental right of Afro-Colombian communities to free, prior and informed 

consent.
482

  In its concluding observations, the Human Rights Committee has applied 

the concept of free, prior and informed consent to cases of persons of African 

descent without mentioning self-determination.
483

 

2.3.2 Minority and Migrant Rights 

While self-determination may be a strong source for a right to participation, 

particularly for indigenous peoples, it may not apply to all minorities, and owing to 

the lack of a collective complaints process under the UN treaties, this right may be 

difficult to assert.  However, a right to participation has been found also to derive 

from minority rights.  The International Convention on the Elimination of All Forms 

of Racial Discrimination requires the State to guarantee political rights to minorities 

including “the right to participate… in the conduct of public affairs at any level.”
484

  

The Committee on the Elimination of Racial Discrimination has found there to be a 

right to consultation both for indigenous peoples,
485

 and for American communities 

of African origin,
486

 in relation to decisions that may affect their rights.  The 

Committee has encouraged the participation of minorities more generally throughout 
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its general comments, particularly in relation to the development of programmes 

aimed at realising their rights.
487

 

Further explicit protection for minorities within UN Treaties is found in article 27 of 

the International Covenant on Civil and Political Rights and in article 30 of the 

Convention on the Rights of the Child.  These provisions protect the right of 

members of ethnic, linguistic and religious minorities “in community with the other 

members of their group, to enjoy their own culture, to profess and practise their own 

religion, or to use their own language.”
488

  In earlier drafts of the article in the 

International Covenant on Civil and Political Rights, the right belonged to 

minorities, but this was altered to “persons belonging to minorities” on the technical 

basis that minorities themselves have no legal personality.  However the phrase “in 

community with the other members of their group” was added to ensure that there 

was a collective nature to the activities protected by the right.
489

 

In 1992 the UN adopted the Declaration on the Rights of Persons Belonging to 

National or Ethnic, Religious and Linguistic Minorities.
490

  This states that while 

minority rights belong to the individuals, they may be expressed collectively as well 

as individually.
491

  While there is no explicit recognition of a right to participate in 

decision-making, a number of provisions of the Declaration appear to encourage 

such participation such as the right to participate in the development of the 
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country,
492

 and the obligation to take into consideration the legitimate interests of 

persons belonging to minorities.
493

  While rights may be asserted in law, the 

expression of legitimate interests will need to be determined, and should require 

consultation with the individuals concerned to ascertain these. 

The Human Rights Committee has adopted a general comment on the rights of 

minorities.  This states that the positive obligations arising out of minority rights 

may require the participation of members of those minorities.
494

  The Committee has 

expanded on this requirement for participation in individual complaints, particularly 

when considering the rights of indigenous peoples under article 27.  It is possible 

that the rights granted to such peoples emerge from an interpretation of article 27 in 

conjunction with article 1, granting self-determination to peoples.  However, the 

Committee has never mentioned self-determination in making these findings.  It has 

explicitly held that States have an obligation to enable the participation both of 

minorities and indigenous peoples in decisions which affect them, though it has not 

made a finding on this principle in any case relating to non-indigenous minorities.
495

  

While indigenous culture, language and religion may have unique qualities that 

require special forms of protection,
496

 all minorities are entitled to the protection of 

their culture, language and religion and thus should be entitled to be consulted where 

necessary. 

The Committee has likewise asserted a right to participate for indigenous peoples in 

its periodic review of States.
497

  The Committee has been somewhat more reticent in 
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expressing participation as a right in a context where it is directly considering the 

rights of non-indigenous minorities.  In its Concluding Observations on Montenegro 

in 2014, it asserted the right of displaced persons, particularly members of the Roma, 

Ashkali and Egyptian minorities to be fully informed and consulted.
498

  However, 

this indicates that the right to consultation belongs to individuals and does not 

necessarily derive from their minority status.  While not emphasising it as a right, the 

Committee has frequently recommended the participation of non-indigenous 

minorities.
499

 

The Committee on the Rights of the Child has asserted that the right of children to 

respect for their views (as explored in section 2.5, below) can be applied to 

indigenous children as a group,
500

 and to refugee children,
501

 and has asserted the 

rights of indigenous peoples to participate in education policies.
502

  The Committee 

justifies this participation on the basis that it is important to protect their cultural 

rights, implying a link to article 30,
503

 but also for pragmatic reasons, that indigenous 

peoples are better able to identify their specific needs and the causes of their 

deprivation.
504

  The Committee has not yet adopted a general comment on 
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minorities, but there is every reason to believe that if the right of indigenous children 

to participation derives from their rights under article 30, this must also apply to 

children from other minorities and the Committee has indeed recommended the 

specific participation of minority children in many of its concluding observations.
505

 

The Convention on the Protection of Migrant Workers and their Families protects 

migrant workers who may form a minority
506

 though this has been ratified by only 

51 States thus far.
507

  The Convention explicitly guarantees a right to participate for 

these workers “in decisions concerning the life and administration of local 

communities.”
508

  This is the most explicit right for participation of any minority in 

UN treaties, and the Committee has recommended the participation of migrant 

workers and their families in decisions that affect them.
509

  It has failed so far to 

clarify the requirements for participation under this article in any detail.  The 

Convention also guarantees a right for migrant workers to take part in the political 

life of their country of origin, and in the host State subject to that State’s approval.
510

  

Other UN treaties contain no specific protection for minorities beyond the 
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prohibition of discrimination,
511

 though the Committees charged with overseeing 

these treaties have asserted a right to participate for minorities and indigenous 

peoples in decisions that affect them.
512

  The Committee on the Elimination of 

Discrimination against Women has urged the participation of indigenous women in 

decisions related to development.
513

 

While the concept of free, prior and informed consent developed initially from the 

right to self-determination, the Human Rights Committee has derived it in one case 

from minority rights without reference to self-determination, albeit still in the 

context of indigenous peoples.
514

  The Committee on the Elimination of 

Discrimination against Women has expanded the concept by recommending its 

application not just for a people as a whole but specifically for indigenous women.
515

  

The application of the principle has been recommended by the Committee on 

Economic, Social and Cultural Rights in the context of minorities who do not 

necessarily have a right to self-determination,
516

 and many cases of development 

threatening communities whose indigenous status is uncertain.
517
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Minority rights are not extensively protected within regional systems.  The European 

Charter for Regional or Minority Languages does not mention the participation of 

the communities concerned,
518

 nor does the Inter-American Convention against All 

Forms of Discrimination and Intolerance.
519

  While the European Court of Human 

Rights has considered the rights of religious minorities it has not considered their 

right to participation.
520

 

2.3.3 Participatory Rights of Minorities 

The triggers for the participation of indigenous peoples are broad ranging.  The right 

to self-determination applies in particular to the protection of communal lands and 

natural resources,
521

 and UN Committees have frequently related indigenous 

participation to these concerns.
522

  The Committee on Economic, Social and Cultural 

Rights has stated that indigenous peoples have a right to participate in the 
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management of lands and resources,
523

 and to be consulted and involved in decisions 

that affect them.
524

  They particularly have a right to participate and give their free, 

prior and informed consent before any measure which may imperil their enjoyment 

of lands and resources.
525

 

However, indigenous people’s participation is not limited to those issues.  They also 

have a right to free, prior and informed consent in relation to the use of their 

intellectual and cultural property.
526

  Indigenous peoples have a right to make 

decisions on their development and way of life, and on the adoption of legislative 

measures affecting them.
527

  Indigenous peoples should be enabled to control or 

influence education and health policies.
528

  As self-identification is a prominent 

requirement for the qualification of a community as an indigenous people, this 

identification itself is a matter for consultation, according to the Committee on the 

Elimination of Racial Discrimination.
529

  Where no consultations have taken place 

                                                 

523
 CESCR, Concluding Observations on Norway (2005), UN Doc. E/C.12/1/Add. 109, §26. 

524
 CESCR, Concluding Observations on Cameroon (2012), UN Doc. E/C.12/CMR/CO/2–3, §10; 

Ecuador (2012), UN Doc. E/C.12/ECU/CO/3, §9; Gabon (2013), UN Doc. E/C.12/GAB/CO/1, 

§6. 

525
 Declaration on the Rights of Indigenous Peoples (n. 406), arts. 10, 28.1, 29.2 & 32.2. 

526
 Ibid., art. 11.2. 

527
 Ibid., art. 19; CESCR, Concluding Observations on Mexico (1999), UN Doc. E/C.12/1/Add. 41, 

§25. 

528
 CESCR, General Comment No. 14: The right to the highest attainable standard of health 

(2000), UN Doc. E/C.12/2000/4, §27; Concluding Observations on Australia (2009), UN Doc. 

E/C.12/AUS/CO/4, §27; HRC, Concluding Observations on Japan (2014), UN Doc. 

CCPR/C/JPN/CO/6, §26; CRC, General Comment No. 11 (n. 500), §§51, 55, 60 & 71; CERD, 

Concluding Observations on New Zealand (2002), UN Doc. A/57/18(Supp.), §422; Argentina 

(2004), UN Doc. CERD/C/65/CO/1, §19; Suriname (2004), UN Doc. CERD/C/64/CO/9, §19; 

Botswana (2005), UN Doc. CERD/C/BWA/CO/16, §15; El Salvador (2014), UN Doc. 

CERD/C/SLV/CO/16–17, §20; Honduras (2014), UN Doc. CERD/C/HND/CO/1–5, §19; 

Guatemala (2015), UN Doc. CERD/C/GTM/CO/14–15, §21. 

529
 CERD, Concluding Observations on Denmark (2015), UN Doc. CERD/C/DNK/CO/20–21, §21. 



Deepening Democracy 

94 

on important questions that imperil the people’s way of life, this failure has been 

identified as a factor in finding a breach of minority rights.
530

 

Minorities are entitled to participate in a lesser number of areas of concern.  Deriving 

from article 27 of the International Covenant on Civil and Political Rights, they may 

participate in decisions relating to language, religion and culture.  However, culture 

and religion can be interpreted expansively.  The Inter-American Court of Human 

Rights requires consultation on questions of land and resources with minority tribal 

peoples who can show similarities in lifestyle to indigenous peoples.
531

  The Human 

Rights Committee has found that the concept of culture under article 27 can refer to 

economic activities of minorities where they can show that these are a traditional 

part of their lifestyle.
532

  In the Baster case, the Human Rights Committee found that 

cattle farming was not part of the minority community’s culture.  A concurring 

opinion explained that the relatively recent establishment of the practice, its lack of 

connection to any form of spirituality or religion, and its lack of distinctiveness, 

contributed to the failure to recognise this as a form of culture protected under the 

Covenant.
533

  Their lack of indigenous status was not commented on by the 

Committee, and therefore was implicitly irrelevant to the finding. 

In order to protect their identity, minorities have a say in policy initiatives which are 

addressed to them, particularly campaigns to eliminate discrimination.
534

  Minority 
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participation has been encouraged in relation to the delivery of education,
535

 

housing,
536

 healthcare,
537

 delivery of services to persons with disabilities,
538

 and the 
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prevention of torture.
539

  As ethnic groups have a right to self-identification, 

definition of minority membership should take place through consultation,
540

 and 

statistical research on membership should be conducted with the consent of the 

minority, the members of the minority or the indigenous people concerned.
541

 

The State may have to allow the participation of minorities, including indigenous 

peoples, where their own activities threaten the individual rights of members.  The 

Human Rights Committee found that the criteria for defining membership of an 

indigenous people under Canadian law were discriminatory on the basis of gender, 

and that this needed to be addressed,
542

 but that indigenous peoples must consent to 

measures adopted in this regard.
543

  In relation to female genital mutilation, several 

Committees have required consultation with traditional leaders where this is 

practised,
544

 and have encouraged consultation in relation to campaigns to prevent 

under-age marriage,
545

 and to counter discrimination within the family.
546

 

The participants in participation in this context are indigenous peoples, minorities 

and their individual members whose rights are under question.  Where participation 
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derives from self-determination, this is a group right and the group as a whole has a 

right to participate.  Minority rights are individual, but may be expressed 

collectively.  In some cases Committees recommend consultation with members of 

minorities,
547

 but in others they recommend the participation of communities as a 

whole,
548

 and in some cases they recommend the participation both of individuals 

and communities.
549

 

The State has an obligation to implement consultation with the indigenous peoples 

and minorities concerned.  This requires the active and systematic development of 
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consultation processes by the State, including through legislation that guarantees 

such consultation.
550

  The State should not interfere with the representation of the 

minority or indigenous people, particularly where self-determination applies,
551

 but 

should offer support so that minority representative bodies can function freely.
552

  

These structures can take the form, for example, of parliaments.
553

 

The case of Mahuika v. New Zealand concerned an agreement reached between the 

State and the Maori people over fishing rights.
554

  While some Maori tribes accepted 

the agreement, others challenged it before the Human Rights Committee as 

restricting their minority right to culture.  The Human Rights Committee neglected 

to investigate the substantial claims of the complainants, but established that the 

existence of a broad consultation process, the impact this had on the eventual 

agreement, and the agreement of the majority of tribes meant that the subsequent 
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settlement did not violate minority rights.
555

  This decision indicates the danger that 

an appraisal of a participatory process was seen by the Committee as an easier task 

than investigation into the substance of the agreement.  It neglected to investigate the 

complaints made about the consultation process, in particular that the tribes were not 

adequately informed during the process.
556

  It considered the challenges in 

establishing participatory democratic procedures that are adequately representative, 

and therefore allowed the State extensive discretion in deciding how to deliver 

participatory processes for minorities. 

Clearly the participation of minorities needs to have some consequence on the final 

decisions to be made.  In Mahuika v. New Zealand, the Human Rights Committee 

found that an agreement made can reduce the scrutiny with which it examines the 

agreed policy.  In that case, the agreement of a majority of an indigenous people may 

provide evidence that the rights of members of the people have been satisfied, even 

where the individuals in question did not consent to the agreement.  While this is a 

negative result, reducing rather than enhancing the State’s obligations, it does 

establish the necessity for the government to follow the expressed wishes of the 

majority of the people in the agreement finally made.  Other cases indicate that it is 

important that minorities’ wishes are taken into consideration and that indigenous 

peoples should be given decision-making powers, but the weight that should attach 

to wishes and the extent of the required powers has not been clarified.
557

 

The development of the concept of free, prior and informed consent provides clearer 

consequences for consultation, and this requires that the wishes of the community be 

followed.  There are some indications that Committees apply the concept of consent 
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to any decisions that may affect indigenous peoples,
558

 but it has mostly been applied 

where a development threatens the control of an indigenous people or a tribal people 

over its land and resources or the preservation of its culture.
559

  According to the 

Committee on Economic, Social and Cultural Rights, it also applies to other 

minorities whose culture is threatened.
560

  The question arises of how that consent is 

to be expressed.  In Mahuika v. New Zealand, majority support from the indigenous 

people was sufficient though the concept of free, prior and informed consent was not 

mentioned explicitly in that case.
561

 

Despite drawing inspiration from other sources of international law, in practice the 

Inter-American Court of Human Rights imposes an obligation of consultation rather 

than consent.  According to Jo M. Pasqualucci, indigenous peoples are held only to 

have ownership of the resources they have traditionally used, and this means that 

consent is only required for developments that have a major impact on a people’s 

territory.
562

  It is to be noted in this regard that the Inter-American Court protects 

indigenous rights through the right to property, which can be restricted under the 

                                                 

558
 CESCR, Concluding Observations on Sri Lanka (2010), UN Doc. E/C.12/LKA/CO/2–4, §11; 

CERD, Concluding Observations on the United States of America (2014), UN Doc. 

CERD/C/USA/CO/7–9, §24(a); Suriname (2015), UN Doc. CERD/C/SUR/CO/13–15, §32. 

559
 There are too many references to list in full but they include: CESCR, General Comment No. 21 

(n. 304), §55(e); Concluding Observations on El Salvador (2014), UN Doc. E/C.12/SLV/CO/3–

5, §27; Indonesia (2014), UN Doc. E/C.12/IDN/CO/1, §38(c); Guyana (2015), UN Doc. 

E/C.12/GUY/CO/2–4, §14(e); Paraguay (2015), UN Doc. E/C.12/PRY/CO/4, §6(a); HRC, 

Poma Poma v. Peru (n. 409), §7.6; Concluding Observations on Chile (2014), UN Doc. 

CCPR/C/CHL/CO/6, §10(c); United States of America (2014), UN Doc. CCPR/C/USA/CO/4, 

§25; Canada (2015), UN Doc. CCPR/C/CAN/CO/6, §16; Russian Federation (2015), UN Doc. 

CCPR/C/RUS/CO/7, §24; CERD, Concluding Observations on Chile (2009), UN Doc. 

CERD/C/CHL/CO/15–18, §22; Peru (2009), UN Doc. CERD/C/PER/CO/14–17, §§9 & 14; 

Suriname (2009), UN Doc. CERD/C/SUR/CO/12, §14; Ecuador (2012), UN Doc. 

CERD/C/ECU/CO/20–22, §17; Honduras (2014), UN Doc. CERD/C/HND/CO/1–5, §20. 

560
 CESCR, General Comment No. 21 (n. 304), §55(e). 

561
 HRC, Mahuika v. New Zealand (n. 496), §9.6. 

562
 Pasqualucci, op. cit. (n. 464), p. 98. 



Participation in International Law 

101 

Convention for public utility or social interest, rather than directly through the right 

to self-determination.
563

 

2.4 The Participation of Women in Development 

The first explicit human right to participation in an international human rights treaty 

was provided for women.  The Declaration on the Elimination of Discrimination 

against Women had referred to women’s “participation, on equal terms with men, in 

the political, social, economic and cultural life of their countries” and the “maximum 

participation of women as well as men in all fields” in its preamble.
564

  The 

Convention on the Elimination of All Forms of Discrimination against Women 

requires the State to counter discrimination in participation in the formulation of 

government policy and in public life,
565

 and the Committee on the Elimination of 

Discrimination against Women has emphasised the importance of the participation of 

older women, women migrant workers, and members of minorities.
566

 

More specifically, the Convention accords rural women the human right “[t]o 

participate in the elaboration and implementation of development planning at all 

levels.”
567

  The Committee has recommended the right of such women to participate 

in two of its general recommendations,
568

 and has elaborated on this right in its 

concluding observations.  In 2016, the Committee adopted its thirty-fourth general 

recommendation specifically on the rights of rural women, emphasising the 

importance of such women in driving sustainable development, thus justifying their 
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specific participation.
569

  This general recommendation does not systematically 

elaborate on the State’s obligations with regard to participation, though it does 

provide more detailed content than is available in the concluding observations.  

Other UN Committees have also recommended the participation of rural women in 

decision-making.
570

 

The Protocol to the African Charter on Human and Peoples’ Rights on the Rights of 

Women in Africa requires that the State “ensure participation of women at all levels 

in the conceptualisation, decision-making, implementation and evaluation of 

development policies and programmes.”
571

  Research has not revealed any comment 

by the African Commission on Human and Peoples’ Rights on this specific article 

though in its periodic review it has upheld the participation of women in decision-

making processes and public affairs,
572

 and has commented on their potential “to 

contribute to the social, economic and political development of the country.”
573

 

The trigger for participation under both the Convention on the Elimination of All 

Forms of Discrimination against Women and the Protocol on the Rights of Women 

in Africa is primarily in the planning and conceptualisation of development.
574

  This 
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covers the development of policies for the economic improvement of rural areas and 

infrastructure.
575

  In places the Committee on the Elimination of Discrimination 

against Women has emphasised the development of particular policies such as 

agriculture,
576

 land policy and allocation,
577

 economic empowerment,
578

 the mining 

sector and the environment,
579

 and disaster planning.
580

  In places it links the 

participation of rural women to public policy,
581

 and their political involvement more 

generally.
582

  In many cases, the Committee recommends that the participation 
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should take place at the community level,
583

 and in one case at the provincial 

level.
584

  As well as the development of policy, the Committee recommends 

participation in the “assessment, analysis, planning, design, budgeting, financing, 

implementation, monitoring and evaluation” of strategies.
585

 

The participants in this context constitute women living in rural areas, particularly 

where the policy in question affects them.
586

  The Committee on the Elimination of 

Discrimination against Women has drawn attention to the fact that such women form 

a quarter of the world’s population and to the challenges that they face, particularly 

in terms of their empowerment.
587

  It has emphasised the importance of the 
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participation of elderly rural women,
588

 indigenous women,
589

 and rural women with 

disabilities.
590

  In its General Recommendations the Committee has argued that 

marginalised women should be able to participate in decision-making without 

discrimination.
591

  For the most part the Committee provides no information on how 

it expects women to be represented, but in one case it recommends that women 

participate through civil society organisations.
592

  In its general recommendation on 

rural women it has stressed that the State has obligations to uphold the rights of such 

women outside its jurisdiction, though it has not stated explicitly that these include 

the right to participation.
593

  Under the Protocol on the Rights of Women in Africa, 

participation is not limited to women living in rural areas.
594

 

In its general recommendation on rural women the Committee lists a number of State 

obligations to implement participation, including establishing effective decision-

making structures, raising awareness of the importance of women’s participation, 

and conducting participatory processes such as impact assessments.
595

  It focuses to 

some extent on the obligations to enable participation through traditional electoral 

and party politics, but also mentions community and public councils that may be 

outside that framework.
596

  It recommends that the State address barriers to women’s 

participation, which it identifies as including lack of education, particularly in 
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language and literacy, limited mobility, security concerns, lack of time, gender 

norms, and limited political knowledge.
597

  It should take temporary special 

measures,
598

 and promote women’s participation through raising awareness.
599

  In 

many cases, the Committee encourages the improvement of access to other social 

services such as education and health alongside participation,
600

 and it is clear that 

these are related, either through participation enabling improvement of these 

services, and/or the provision of these services enabling participation. 

The participation of rural women should have consequences on the State’s further 

conduct.  In its general recommendation on rural women, the Committee has stated 

that such women should participate in gender and environmental impact 

assessments, which should then be fundamental criteria in the subsequent 

decisions.
601

  Women should have a role in making decisions, but the precise role is 

not spelt out.
602

  In places, the Committee recommends that women should be 
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allowed to participate in the ongoing management of resources,
603

 through 

community development associations,
604

 or agricultural boards.
605

  It is important 

that participation does not absolve the State of its other obligations with regard to 

rights, such as to provide the necessary funding.
606

 

2.5 A Child’s Right to be heard 

The Secretary-General’s 1985 report referred to children participating in 

education.
607

  However, the right to participation in human rights law took a 

substantial leap forward with the development of the Convention on the Rights of the 

Child.  This is strengthened by the near-complete ratification of this Convention by 

UN members, excluding only the United States of America.
608

  A far-reaching right 

to participation for children can be asserted, through a very straightforward 

interpretation of the wording of the Convention. 
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The Declaration of the Rights of the Child had already identified the principle of the 

“best interest of the child” in relation to designing policy and education.
609

  

However, under article 3 of the Convention, this principle is a primary consideration 

in “all actions concerning children.”
610

  Interpreted in line with article 12 of the 

Convention asserting children’s right to express views on matters affecting them and 

providing that these views be “given due weight in accordance with the age and 

maturity of the child,” the views of children are to be considered in determining 

primary factor in subsequent decisions.  Some early drafts of article 3 provide that 

the best interests of the child should be “the paramount consideration” in official 

actions,
611

 but it was agreed to reduce the weight of the principle to a primary 

consideration but to expand its scope to all issues affecting the child.
612

 

Other articles within the Convention also indicate that children should have agency 

in decisions concerning them.  Article 5 states that the State should respect the 

responsibilities of parents and the wider community “to provide, in a manner 

consistent with the evolving capacities of the child, appropriate direction and 

guidance” in exercising their rights, implying that the child is ultimately in 

control.
613

  The best interests of the child are referred to throughout the Convention 

including in the context of separation from parents, ongoing communication with 

them, adoption and criminal justice.
614

  It is also referred to in the three optional 
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protocols to the Convention, on children in armed conflict, on the sale of children, 

child prostitution and child pornography, and on a communications procedure.
615

 

The Committee has identified both the best interests of the child and the right of the 

child to be heard as core principles of the Convention, alongside non-discrimination 

and the right to life and development.
616

  It has interpreted article 12 to mean not 

only that individual children have the right to influence decisions that affect them 

personally, but that groups of children have the right to influence decisions that 

affect them collectively, thus bringing child participation within the definition of 

participation in this thesis.
617

  The Committee holds that child participation is 

necessary because it provides relevant perspectives and experience.
618

  The 

Committee has also promoted the participation of children through its periodic 

review of States.
619

  It explained its approach in its twelfth general comment: 

A widespread practice has emerged in recent years, which has been 

broadly conceptualized as “participation”, although this term itself does 

not appear in the text of article 12.  This term has evolved and is now 

widely used to describe ongoing processes, which include information-

sharing and dialogue between children and adults based on mutual 
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respect, and in which children can learn how their views and those of 

adults are taken into account and shape the outcome of such processes.
620

 

The Convention on the Rights of Persons with Disabilities specifically promotes the 

participation of children with disabilities,
621

 and the Committee on the Rights of 

Persons with Disabilities has found that such children have a right to be consulted in 

all matters affecting them.
622

  Likewise the Convention on Enforced Disappearance 

requires that the principles of children’s participation and of the best interests of the 

child be taken into consideration when considering children who have disappeared or 

whose family members have disappeared.
623

  Other Committees have also 

recommended the participation of children in decisions that affect them.
624

 

The participation of children promoted by the Convention on the Rights of the Child 

is mirrored in one regional treaty.  Under the African Charter on the Rights and 

Welfare of the Child, the best interests of the child are “the primary consideration” in 

any actions concerning the child, and the Charter is explicit in linking this concept to 
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taking the views of children into consideration.
625

  This is expressed more firmly 

even than in the Convention on the Rights of the Child where the best interest of the 

child are merely “a primary consideration” and not “the primary consideration”.  The 

Charter refers to the best interests of the child throughout.
626

 

Other regional systems have referred to the principle of the “best interests of the 

child”.  The Inter-American Court of Human Rights considers that article 19 of the 

American Convention which entitles the child to “the measures of protection 

required by his condition”
627

 interpreted in the light of the Convention on the Rights 

of the Child means that the best interests of the child “entails that children’s 

development and full enjoyment of their rights must be considered the guiding 

principles to establish and apply provisions pertaining to all aspects of children’s 

lives”
628

 and that the child has the right to be heard and to have their point of view 

taken into account,
629

 although it only lists contexts in which the rights of individual 

children are at stake.  Similarly, the European Court of Human Rights has made 

reference to the principle of the best interests of the child and of giving weight to the 

views of the child in reaching conclusions but only in decisions relating to individual 

children.
630

 

The trigger for children’s participation is a decision that has an impact on the 

children concerned.  After having initially suggested a non-exhaustive list of issues 

where the child’s voice should be heard, the drafters of the Convention deliberately 

chose not to include a list of topics on which children can express their views.
631

  

Article 3 provides that the best interests of the child are a primary concern in “all 
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matters concerning children”, and article 12 requires that children’s voices be given 

due weight in all “matters affecting the child.”  In the development of the 

Convention, it was clear that initially the drafters were concerned with decisions 

affecting individual children.  Early drafts of article 12 gave the child’s views weight 

in matters relating to “his own person” and listed a number of such matters: 

“marriage, choice of occupation, medical treatment, education and recreation.”
632

  

This was then amended to “all matters”
633

 and subsequently to “all matters affecting 

the child.”
634

  It was clarified that this included matters affecting the child’s rights, 

but was not limited to such;
635

 the child’s voice should also be heard in other matters 

that affect children.
636

  A general political right to participation was not envisaged: 

all matters under discussion have to affect the child.
637

  However, these may include 

social processes of the community and society, including broad range problems such 

as health, the economy, education or the environment.
638

  The Committee 

particularly emphasises children’s participation in decision-making in schools.
639
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The principle of making the best interests of the child a primary consideration also 

applies to every right in the Convention.
640

  The Committee asserts that the “best 

interests of the child” forms a substantive right of children, a principle of legal 

interpretation, and a rule of procedure.
641

  It covers measures undertaken by all levels 

of government including social welfare institutions, courts, administrative authorities 

and legislative bodies.
642

  Measures also include collective agreements which must 

apply the principle where they affect children.
643

  While all government actions may 

affect children, formal assessment of the best interests of the child should take place 

where a decision will have “a major impact on children,” which extends beyond 

those decisions directly and specifically aimed at children.
644

  The Committee has 

suggested a set of measures that should not be implemented without assessment of 

the best interests of the child, including such public issues as the coordination and 

implementation of policy and procedures, the allocation of resources, and data 

collection.
645

  It states that the actions covered can include “acts, conduct, proposals, 

services, procedures and other measures,” and also failure to take action and 

omissions.
646

  The Committee particularly emphasises children’s right to participate 

in budgetary decisions,
647

 and states that children have a right to participate in the 

promotion of their rights.
648

  The decisions within which children should have a say 

therefore include many policies either directed at children or which have a 

significant impact on children.  These are not, however, fully exhaustive and there is 

no intention that children should have a say in all political matters. 
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Participants, as children, are defined in the Convention as all persons less than 18 

years of age.
649

  According to the Committee, there should be no further age 

restriction on hearing the voice of the child.
650

  The best interests of the child can be 

determined both individually and collectively, and should be a primary consideration 

in any decision affecting “an individual child, children as a group or children in 

general.”
651

  While much of the Committee’s jurisprudence relates to issues affecting 

individual children, it is clear that the Committee feels that groups of children have a 

say in decisions and policies which affect them.
652

  The children who may 

participate, however, are limited to those who are affected by the measure in 

question – there is no intention to create a general right for all children to engage in 

all policies that may affect other children.  Policies that affect children in general 

may require the participation of all affected children: for example, the Committee 

recommends the involvement of adolescents in developing policy on adolescent 

health.
653

  The Committee stresses the importance of vulnerable groups of children.  

The principle of non-discrimination requires that marginalised children should be 

enabled to participate.
654

  The right of girls to be heard should be protected,
655

 and 

minorities and children with disabilities have a right to be heard.
656

  Indigenous 

children have a collective right to be heard.
657

  Particularly vulnerable children such 

as street children have a right to participate in the policies that are targeted at 

them.
658
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The state has an obligation to implement participation by respecting the right of the 

child to express views and putting in place participatory processes.  Article 12 gives 

weight to the child’s views in the context of their freedom of expression, and it is 

important that this freedom is protected.
659

  The best interests of the child must be 

assessed by a number of means, but the principle cannot be properly applied if the 

voice of the child is not heard and given due weight.
660

  The assessment of the best 

interests of the child requires a specific process entailing a mechanism for hearing 

the child’s views,
661

 involving the creation of institutions such as ombudsmen or 

commissioners, provision of training to all professionals working with children, and 

the combatting of negative views on the importance of children’s right to be heard.
662

  

These institutions may be intended to enable individual children’s views to be heard, 

but some mechanisms have been suggested for collective participation such as 

feedback systems, and class councils, and children’s parliaments.
663

  The State has 

an obligation to enable children’s participation in decisions that affect children made 

by private bodies and even within families, requiring both regulation and the training 

of relevant personnel.
664

  The Committee recommends the creation of ongoing 
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children’s discussion fora including in school councils,
665

 and more generally in 

children’s parliaments.
666

 

Mechanisms enabling participation must be transparent, informative, voluntary, 

respectful, relevant, child-friendly, inclusive, supported by training, safe and 

sensitive to risk, and accountable.
667

  The State should ensure that children are 

protected from over-exposure to harm where the decision in question is traumatic,
668

 

and to create a safe environment where children cannot be manipulated.
669

  

Children’s organisations should be supported and enabled to be led by children.
670

  

Children should be enabled to take the initiative in making proposals,
671

 and have a 

right to be informed throughout the process, particularly of how their views have 

affected the outcome.
672

  Finally the process should respect the right of parents and 

guardians to give guidance to children, though they must be prevented from forming 

the child’s views.
673

 

The participation of children has consequences for subsequent decisions.  Under 

article 3, the best interests of the child must be a primary consideration in all 
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decisions concerning children.  The best interests of the child are the paramount 

consideration in relation to adoption, and are deterministic in matters relating to 

separating children from parents.
674

  Although these decisions affect individual or 

small groups of children, the Declaration on the Rights of the Child further proposes 

that the best interests of the child be the paramount consideration in the enactment of 

laws for the protection of children.
675

  Where the best interests of the child are a 

primary consideration, it is clear that other interests can also be taken into account 

when making decisions. 

Deriving from article 12, children’s views will be given weight “in accordance with 

the age and maturity of the child,”
676

 including in determining their own best 

interests.  This cannot be a matter of defining age groups: maturity refers to the 

ability of children to assess the implications of a particular decision,
677

 and can be 

determined by the reasonableness and independence of the views expressed.
678

  

Where children are expressing themselves as a group, maturity can be difficult to 

establish, but must nevertheless be assessed in order to determine its weight.
679

  The 

Committee has commented where the State has only rarely implemented the ideas of 

children.
680

 

Another consideration that must be taken into account when determining the weight 

that must be given to children’s views is the impact the decision will have on them.  

According to the Committee, the child does not have to have comprehensive 

knowledge of the matter in question, merely sufficient understanding for forming 

views.
681

  The assessment of the maturity of the child is more important where there 

is greater potential impact on the life of the child.
682

  There are a number of further 
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suggestions by the Committee of how children’s views should be taken into account.  

In one of its general comments, the Committee mentions the gathering of 

information through participation,
683

 which should then be used to determine future 

policy.  It is important for the State to learn through consultation what services are 

needed, how they can be provided, any discriminatory barriers to accessing them, 

relationships with service-providers, disciplinary measures for children, education 

curricula, and means of protecting children.
684

  The Committee recommends that 

participatory monitoring processes be used as a basis for the development of 

policy.
685

 

2.6 Persons with Disabilities 

The Declaration on the Rights of Disabled Persons provided that their special needs 

be taken into account, and that their organisations “may be usefully consulted in all 

matters regarding the rights of disabled persons.”
686

  Building on this, on the 

Convention of the Rights of the Child, and on its interpretation by the Committee on 

the Rights of the Child, the Convention on the Rights of Persons with Disabilities 

was the first UN human rights treaty to provide an explicit human right to 

participation with regard to the implementation of the treaty.  This reflects the 

growing consensus that participation is a core principle of human rights law.  The 

interpretation of the Convention will enable the further development of this 

principle. 
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Disability is regularly interpreted to be a prohibited ground for discrimination.  The 

Convention on the Rights of the Child explicitly lists it as a prohibited ground,
687

 and 

several UN Committees have held that it is included as an “other status” on the basis 

of which discrimination is unjustified.
688

  The ASEAN Declaration explicitly 

includes disability as a prohibited ground,
689

 and the European Court of Human 

Rights has found likewise.
690

  The participation of persons with disabilities has been 

promoted in international human rights law by several authorities for many years.  

The Committee on Economic, Social and Cultural Rights, drawing from the 1990 

Guidelines for the Establishment and Development of National Coordinating 

Committees on Disability or Similar Bodies,
691

 stated in its general comment on 

persons with disabilities that “policy-making and programme implementation in this 

area should be undertaken on the basis of close consultation with, and involvement 

of, representative groups of the persons concerned.”
692

  The Committee on the Rights 

of the Child asserted that children with disabilities “should be represented in various 

bodies such as parliament, committees and other forums where they may voice views 

and participate in the making of decisions that affect them as children in general and 

as children with disabilities specifically.”
693

  In its periodic review of States, the 

Human Rights Committee has also recommended ensuring that persons with 
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disabilities have an equal right to take part in public affairs, and has commended the 

development of consultative bodies.
694

 

One of the founding principles of the Convention on the Rights of Persons with 

Disabilities is that “persons with disabilities should have the opportunity to be 

involved in decision-making processes about policies and programmes, including 

those directly concerning them.”
695

  Participation is promoted as part of the general 

obligations of States, and article 4.3 provides that “in the development and 

implementation of legislation and policies to implement the present Convention, and 

in other decision-making processes concerning issues relating to persons with 

disabilities, States Parties shall closely consult with and actively involve persons 

with disabilities, including children with disabilities, through their representative 

organizations.”
696

  The Convention also establishes the right of persons with 

disabilities to take part in public affairs,
697

 and that civil society, including 

representative organisations of persons with disabilities may take part in the 

monitoring of the State’s implementation of the Convention.
698

  The Convention 

requires, in line with the Convention on the Rights of the Child, that the views of 

children with disabilities be given due weight according to their age and maturity.
699

  

The Committee on the Rights of Persons with Disabilities has regularly 

recommended participation, particularly with reference to article 4.3,
700

 and to 
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international monitoring.
701

  Among regional systems, the European Social Charter 

protects the equal right of persons with disabilities to participate in the life of the 

community.
702

  The Inter-American Convention on the Elimination of All Forms of 

Discrimination against Persons with Disabilities permits such persons to participate 

in the development of measures to fulfil the Convention.
703

 

Under article 4.3 of the Convention on the Rights of Persons with Disabilities, the 

trigger for participation is that decisions are being made that concern them, 

particularly in the development of policy.
704

  The Committee has interpreted this 

very widely to include the development of policy targeted at persons with 

disabilities,
705

 specifically the development and review of legislation,
706

 and the 

development of standards,
707

 the protection of persons with disabilities from third 

parties,
708

 and training, awareness and promotional campaigns.
709

  Some specific 
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measures such as the regulation and promotion of sign language should be conducted 

in co-operation with persons with disabilities.
710

  The Committee has also 

recommended that persons with disabilities be involved in the development of 

products for enhancing the lives of persons with disabilities.
711

  Article 33.3 of the 

Convention gives a further trigger for participation in “the monitoring process”.
712

  

The Committee has recommended that more general policy decisions such as 

emergency plans are developed through consultation.
713

  The Inter-American 

Convention permits persons with disabilities to participate in “the development, 

execution, and evaluation of measures and policies to implement this 

Convention.”
714

 

The participants in this context are persons with disabilities.  The Convention on the 

Rights of Persons with Disabilities promotes the participation of such persons 

generally in article 4.3.  In places participation is recommended for a specific 

subgroup of persons with disabilities such as those with impaired hearing, where 

policy affects them specifically.
715

  The Convention recognises the further problems 

of discrimination facing indigenous and minority persons with disabilities,
716

 and the 

Committee has recommended the participation from these communities in disability 
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policy.
717

  The Convention specifically requires the State to take measures to 

empower women with disabilities,
718

 and to give the views of children with 

disabilities due weight in accordance with their age and maturity.
719

  The Committee 

has frequently recommended that participation is open to women and girls with 

disabilities,
720

 and children with disabilities.
721

 

Both the Convention on the Rights of Persons with Disabilities and the Inter-

American Convention require that persons with disabilities can participate through 

their representative organisations.
722

  The Committee on the Rights of Persons with 

Disabilities has stressed this in several cases, but it has not indicated how 
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representativeness can be determined.
723

  The Inter-American Convention requires 

direct participation of persons with disabilities where representative organisations do 

not exist and the Committee on the Rights of Persons with Disabilities recommends 

such direct participation in relation to decisions that affect them personally.
724

  Both 

Conventions permit civil society more generally to be involved in their 

implementation,
725

 though with an emphasis on persons with disabilities and their 

representative organisations.
726

 

Under article 33.3 of the Convention on the Rights of Persons with Disabilities, the 

State has an obligation to implement participation through providing specific 

mechanisms for the implementation and monitoring of the Convention.
727

  

Article 4.3 also requires the creation of mechanisms for the systematic consultation 

of organisations representing persons with disabilities.
728

  The Convention explicitly 

requires the State to support persons with disabilities in achieving legal capacity,
729

 

and to encourage persons with disabilities to establish their own representative 

organisations,
730

 and the Committee has encouraged States to actively support such 
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organisations,
731

 including through the provision of resources.
732

  The Inter-

American Convention requires the State to promote participation.
733

 

In most cases, no explicit consequence is drawn from the participation to future 

obligations of the State.
734

  The views of children with disabilities are, in line with 

the Convention on the Rights of the Child, to be given due weight according to their 

age and maturity.
735

  The Committee has indicated that the State should take due 

regard of the opinions expressed by persons with disabilities.
736

  In several 

concluding observations, the Committee observes that organisations of persons with 

disabilities provide the State with crucial information that may be of relevance in 

establishing the State’s subsequent responsibilities.
737

  In one case, the Committee 

                                                 

731
 CRPD, General Comment No. 2 (n. 700), §47; Concluding Observations on Croatia (2015), UN 

Doc. CRPD/C/HRV/CO/1, §52; Czech Republic (2015), UN Doc. CRPD/C/CZE/CO/1, §16; The 

European Union (2015), UN Doc. CRPD/C/EU/CO/1, §25; Gabon (2015), UN Doc. 
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CRPD/C/SLV/CO/1, §§18, 24(a) & 70; Paraguay (2013), UN Doc. CRPD/C/PRY/CO/1, §72; 
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CRPD/C/EU/CO/1, §§37 & 73; Gabon (2015), UN Doc. CRPD/C/GAB/CO/1, §§9 & 67; Kenya 
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recommended that the State implement the decisions made at a meeting for persons 

with disabilities.
738

 

2.7 International Environmental Law 

The Secretary-General’s 1985 report said that “environmental protection was an area 

in which citizen participation was more and more frequent in a number of developed 

countries.”
739

  This relates to the right to a healthy environment, which is asserted in 

the African Charter on Human and Peoples’ Rights,
740

 but has also been held to 

impact the rights to health,
741

 food and water,
742

 and the right to private and family 

life.
743

  A right to participate in environmental matters derives from international 

environmental law itself, which recognises the importance of the environment for 

realising human rights.
744

 

Participation has been a core element of environmental law since the Rio Declaration 

stated that “[e]nvironmental issues are best handled with participation of all 

concerned citizens, at the relevant level.”
745

  A right to participation is the core 

principle of the Convention on Access to Information, Public Participation in 

Decision-Making and Access to Justice in Environmental Matters, commonly known 

as the Aarhus Convention.
746

  The Convention provides for the dissemination of 

information on environmental issues,
747

 access to judicial remedy for abuses,
748

 and 
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“early and effective participation” in decision-making.
749

  The Convention links the 

environment to the enjoyment of basic human rights,
750

 and states that in order to be 

able to achieve “the right to live in an environment adequate to his or her health and 

well-being, and the duty… to protect and improve the environment… citizens 

must… be entitled to participate in decision-making.”
751

  The UN Economic 

Commission for Europe has now prepared the Maastricht Recommendations on 

Promoting Effective Public Participation in Decision-making in Environmental 

Matters, building on the principles of the Aarhus Convention.
752

  This document 

provides some depth to the content of the right to participation under international 

environmental law but does not refer to human rights. 

UN Committees have encouraged participation in the context of environmental 

concerns.  They have recommended participation in relation to environmental issues 

affecting the right to health,
753

 and in decisions that have an impact on indigenous 

peoples’ environment.
754

  The participation of such peoples is explored in greater 

depth above in section 2.3.  The Committees have emphasised the importance of the 

participation of communities, and particularly of women and children within 
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communities in policies to address or mitigate climate change.
755

  However, the UN 

Committees have been slow to adopt any of the language associated with the Aarhus 

Convention and other provisions of international environmental law such as “the 

public” or “the public concerned” in relation to environmental matters, although they 

have promoted the participation of “the population.”
756

 

Under the Aarhus Convention, a need for participation is triggered by “the 

preparation of plans and programmes relating to the environment” and “during the 

preparation by public authorities of executive regulations and other generally 

applicable legally binding rules that may have a significant effect on the 

environment.”
757

  UN Committees have encouraged participation with regard to 

mitigation measures for environmental damage.
758

  Environmental measures 

themselves may impact on the lives particularly of indigenous peoples and must be 

conducted through consultation.
759

 

Under the Convention the participants are firstly “the public”,
760

 but more 

particularly “the public concerned”, meaning those “likely to be affected by, or 

having an interest in, the environmental decision-making,” including environmental 

non-governmental organisations.
761

  The Convention requires the participation of 

persons in other States when they are affected by decisions with transnational 

environmental impacts.
762

  It is up to the State to identify the persons belonging to 

these categories and to enable them to participate.
763

  The Rio Declaration 
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emphasises the particular importance of promoting the participation of women
764

 and 

indigenous peoples.
765

  When UN Committees encourage participation on 

environmental matters, they do so for the most part in relation to projects that affect 

the environment of indigenous peoples,
766

 though they also stress the participation of 

communities more generally,
767

 and particularly women,
768

 and children,
769

 within 

those communities. 

Under the Aarhus Convention, the State has an obligation to implement participation 

through the establishment and maintenance of “a clear, transparent and consistent 

framework” for implementing participation.
770

  The Convention requires an early 

participation procedure “when all options are open.”
771

  The procedure should enable 

written or oral submissions by participants.
772

  Transparency is very important to the 

participatory process, and the specific rights include being informed of proposed 

developments and free access to further information.
773

  The Convention lays out in 

detail the conditions under which persons can obtain environmental information.
774
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The Committee on the Rights of the Child recommends that a responsibility is also 

imposed on companies to engage in consultations before taking decisions that affect 

the environment.
775

 

The Aarhus Convention provides some specific consequences of participation on the 

subsequent obligations of the State.  It requires that “in the decision due account is 

taken of the outcome of the public participation.”
776

  The UN Economic Commission 

for Europe recommends that legislation establish obligations both for the public 

authorities and for private developers to give public concerns due account.
777

  The 

process of taking account of concerns should be non-discriminatory, and should lead 

to amendments to plans, additional measures, selecting alternative options or 

rejecting proposals entirely.
778

  The State should analyse all submissions in a 

technical scientific way.
779

  In addition, the participants are entitled to be informed of 

the decision and the considerations on which it is based.
780

 

2.8 Reflection 

In international law there are a number of assertions of a right to participation for 

individuals and groups in decisions that affect them.  This was pioneered in 

international labour law and collective bargaining and tripartite consultation have 

been adopted into international human rights law either explicitly within treaties, or 

through interpretation of their provisions.  The participation of minorities and 
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indigenous peoples was also first established within international labour law, but is 

now established on the basis of the self-determination of some of these peoples and 

through the interpretation of minority rights provisions within treaties.  There is a 

clear trend towards acknowledging a right to participation within UN human rights 

treaties, beginning with a right for rural women within the Convention on the 

Elimination of All Forms of Discrimination against Women, through the 

interpretation of the Convention on the Rights of the Child, and providing an explicit 

human right in the Convention on the Rights of Persons with Disabilities.  Finally, a 

right to participation is also evident within international environmental law, but 

although UN human rights bodies often tackle environmental issues, they have 

refrained thus far from drawing on the principles of the Aarhus Convention in the 

same way that they have drawn on ILO Conventions. 

While some regional systems protect the right to participate through collective 

bargaining, tripartite consultation and through minority or peoples’ rights, there 

appears to be a weaker trend within regional systems to recognise a right to 

participation deriving from individual human rights.  Such a right is provided under 

the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of 

Women in Africa, the African Charter on the Rights and Welfare of the Child, and 

the Inter-American Convention on the Elimination of All Forms of Discrimination 

against Persons with Disabilities.  The European system does not provide a well-

developed right to participation, except that the European Social Charter provides 

particularly well-developed participatory rights within the field of labour law. 

There are forms of participation required explicitly under international law that have 

not been explored in this chapter.  The right to take part directly in public affairs was 

explored in section 1.1.3, above.  While this right is mostly expressed in weak terms, 

as an option alongside participation through elected representatives, the ASEAN 

Human Rights Declaration and the African Charter on Democracy, Elections and 

Governance provide stronger requirements for participatory democracy.
781
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However, these instruments are relatively recent, the ASEAN Declaration has yet to 

be installed in law through a binging treaty, and the African Charter has been ratified 

by only ten States, so there is very little development of their terms.  The Protocol to 

the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment 

or Punishment requires participation of national and international bodies in its 

implementation.
782

  The most far-reaching soft-law instrument with regard to 

participation is the Declaration on the Right to Development, but this will be 

explored in detail in the next chapter. 

This chapter has also highlighted a number of cases of divergence between different 

legal authorities on the content of participation.  Frequently some authorities appear 

to extend a participatory right while others have so far failed to follow their lead.  An 

example is the extension of the right to self-determination to certain tribal but non-

indigenous minorities by the Inter-American Court of Human Rights and the 

Committee on the Elimination of Racial Discrimination, but not so far by the Human 

Rights Committee or the Committee on Economic, Social and Cultural Rights, in 

whose direct mandate the right lies.  In other cases, Committees have failed to clarify 

an element of the content of the treaties, such as whether employers have a right to 

collectively bargain. 

There are more serious implications where different bodies appear to contradict each 

other.  It is worth listing these.  Under ILO Conventions, collective bargaining can 

be limited to the most representative unions, but according to the European 

Committee of Social Rights and the Committee on Economic, Social and Cultural 

Rights, any such restriction will require further justification on the basis of human 

rights principles.  Different treaties allow the restriction of collective bargaining for 

the public service, but on different terms.  The Collective Bargaining Convention 

allows the exclusion of the police and the military, the International Covenant on 

Civil and Political Rights and the European Convention on Human Rights allow 

restrictions on the rights of the police and the military, and the International 

Covenant on Economic, Social and Cultural Rights and the American Protocol of 
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San Salvador allow restrictions on the police, military and public servants.  The 

European Social Charter allows a denial of rights to the military and a restriction on 

those of the police.  The approach of the Inter-American Court of Human Rights in 

relation to the application of the principle of free, prior and informed consent appears 

out of step with the Declaration on the Rights of Indigenous Peoples and the 

jurisprudence of UN Committees. 

Nevertheless, a picture emerges of a principle of participation that is developing 

content.  There is much agreement between different bodies on the application of the 

principle in the different contexts it is applied.  The following table summarises the 

content of the principle in each of the contexts explored above according to the four-

part analytical scheme adopted in section 1.2.2.  The principles will then be 

discussed in terms of their potential contribution to a human rights principle of 

participation. 

Abbreviations in the table below 

CEDAW Committee on the Elimination of Discrimination against Women 

CERD Committee on the Elimination of Racial Discrimination 

CESCR Committee on Economic, Social and Cultural Rights 

CMW Committee on the Protection of the Rights of All Migrant Workers and 

Members of their Families 

CRPD Committee on the Rights of Persons with Disabilities 

DRIPS Declaration on the Rights of Indigenous Peoples 

ECtHR European Court of Human Rights 

HRC Human Rights Committee 

IACtHR Inter-American Court of Human Rights 

ICCPR International Covenant on Civil and Political Rights 

ICEDAW Convention on the Elimination of All Forms of Discrimination against 

Women 

ICESCR International Covenant on Economic, Social and Cultural Rights 

ICMW International Convention on the Protection of the Rights of All Migrant 

Workers and Members of their Families 

ICRPD Convention on the Rights of Persons with Disabilities 
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The principle of participation that emerges from labour law is one where established 

organisations of workers and employers are empowered to participate through 

collective bargaining and consultation, though limited to specific areas of policy that 

affect working conditions.  The State is under an ongoing obligation to enable 

bargaining to take place and to consult representative organisations in the 

development of policy.  There is considerable jurisprudence on the topics that should 

trigger participation, on the participants that should be involved, and on the State’s 

obligations to enable or initiate such procedures.  Collective bargaining has a very 

clear outcome in the shape of a voluntary agreement that should then be enforced by 

the State.  The degree to which consultation will have any consequences on 

subsequent activity is less certain. 

The idea of a voluntary agreement in which the State has no say (unless basic 

standards are breached) but which it subsequently has to enforce is a powerful one 

for enabling meaningful participation.  The potential for such agreements has not 

adequately been explored outside the context of employment, though the Secretary-

General’s 1985 report suggested agreements being made between tenants and 

landlords,
783

 and such agreements are core to the strategy of meaningful engagement 

instituted by the South African Constitutional Court in relation to evictions.
784

  

However, entry into such agreements is entirely voluntary on both sides and cannot 

compel decision makers to take account of the concerns of those whose rights are at 

stake.  Trade unions are permitted to exert pressure on employers through strikes or 

other action, and are protected in doing so, but cannot exert pressure to achieve their 

goals through assertion of any legal obligation on the part of the employers to take 

their views into account.  This means that the strength of their hand in negotiating is 

dependent on the impact they can have through industrial action, and this will 

depend not on the justice of their case but on a number of other factors such as the 

replaceability of the workforce, the economic and social impact of their refusal to 

work and the extent of unionisation of the workforce.  In cases where workers are 

particularly vulnerable, it is likely that their bargaining power will be consequently 
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lower, and their effective participation will be less likely.  Outside the employment 

sphere, the threat of strike action would not be available to encourage those with 

power to compromise.  The model is therefore useful but its voluntary nature poses 

some drawbacks from a human rights perspective. 

The grounding for the participation of minorities and indigenous peoples is a little 

ambiguous.  There is growing consensus that the right to self-determination applies 

to indigenous peoples, and there are some indications that it might apply to at least 

some non-indigenous minorities within the American and African regional systems 

and in the understanding of the Committee on the Elimination of Racial 

Discrimination.  The extent of a right to participation emerging from minority rights 

more generally is uncertain.  Many human rights bodies have stated that such a right 

does exist, but have only applied it so far in the context of indigenous peoples.  The 

concept of free, prior and informed consent appears to have originally developed 

from self-determination, but now appears to apply outside of that context.  Further 

conceptual development of free, prior and informed consent will provide a model for 

robust participation in the face of developments that threaten the existing enjoyment 

of rights.  The State must inform the participants, seek their consent prior to the 

commencement of any activity, and should not proceed without their consent.  This 

model could be applicable beyond the context of minorities and indigenous peoples, 

and indeed has been recommended for communities with no common ethnic 

identity.
785

  However, where such consent is not required, the necessary impact of 

minority participation on subsequent decisions has not been established in any detail. 

The emerging body of law from human rights treaties provides a right for certain 

women, all children and all persons with disabilities to participate in policy that 

affects them.  These models of participation provide firm indications as to the trigger 

for participation and those who may participate.  Children and persons with 

disabilities may participate in policies that affect their rights and interests, and rural 
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Macao, China (2014), UN Doc. E/C.12/CHN/CO/2, §30; Uganda (2015), UN Doc. 
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women may participate in development policies.  Furthermore, civil society more 

generally has a role to play in protecting the rights of persons with disabilities.  The 

State has strong obligations to establish processes, raise awareness, and support 

organisations representing persons with disabilities, but the detail on what processes 

may be considered sufficient has not been developed in depth.  The weight being 

given children’s views provides a principle that could be developed more generally 

to establish the consequences of participation but so far the elaboration of how the 

appropriate weight may be legally determined is missing.  Further detail on this may 

develop as the Committee on the Rights of the Child begins to rule on individual 

complaints.  Nevertheless, this body of law provides the strongest indication yet of 

the development of the principle of participation as it applies directly to human 

rights law. 

The Aarhus Convention requires the participation of civil society in environmental 

decision-making.  It provides participation in the context of important principles 

such as transparency.  The Maastricht Recommendations develop these principles in 

greater depth and provide important detail.  In particular the requirement to take 

participants’ concerns into account is given some detail by the UN in developing the 

obligations under the Convention.  However, notwithstanding the undoubted 

connections between the environment and human rights, which are stressed by both 

UN human rights institutions and by UN environmental bodies, the UN Committees 

have so far failed to use the principles developed in international environmental law 

to clarify the principle of participation as it applies to human rights.  The material 

developed to address participation under the Aarhus Convention could be used to 

elaborate on human rights obligations with regard to participation, particularly when 

they relate to health, food, and water. 

This chapter has demonstrated that participation is required under international 

labour law, human rights law and environmental law.  Drawing from authoritative 

interpretations, it has elaborated the obligations incumbent on the State to enable 

such participation, and to respond to the outcome of participation.  However, it is 

important to notice that there are gaps in this body of law.  In particular, men and 

urban women are not granted any specific right to participate except through trade 

unions or in environmental matters.  While many of the human rights treaties 
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prescribe a right to participate for vulnerable groups, this is often limited to matters 

affecting them, and the participation of civil society more generally is only required 

under the Convention on the Rights of Persons with Disabilities and the Aarhus 

Convention.  The explicit provisions for participation enumerated here therefore do 

not provide a human rights principle of participation that applies to the interpretation 

of all human rights.  The next chapter argues that human rights law should be 

interpreted to incorporate such a principle. 
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3 Grounds for a Human Rights Principle of Participation 

UN human rights monitoring bodies have recommended participation outside any of 

the contexts explored in chapter 2.  The Committee on Economic, Social and 

Cultural Rights has gone beyond mere recommendations and has asserted in the 

context of the right to health that “the right of individuals and groups to participate in 

decision-making processes… must be an integral component of any policy, 

programme or strategy developed to discharge governmental obligations,”
786

 and in 

the context of cultural rights have referred to “the right to take part… in the 

definition, elaboration and implementation of policies and decisions,”
787

 thus 

indicating that it interprets human rights law through a principle of participation.  If 

such a principle is to be confirmed and detailed content to be developed, grounds 

must be provided on which it can be based. 

The Secretary-General’s 1985 report concluded that there was no general right to 

participation at the time.
788

  However, since then the General Assembly has resolved 

that: 

it is essential for States to foster participation by the poorest people in the 

decision-making process in the societies in which they live, in the 

promotion of human rights and in efforts to combat extreme poverty and 

that it is essential for people living in poverty and vulnerable groups to be 

empowered to organize themselves and to participate in all aspects of 

political, economic, social and cultural life, in particular the planning and 

implementation of policies that affect them, thus enabling them to 

become genuine partners in development.
789
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The principle of participation has been reasserted in the Guiding Principles on 

Extreme Poverty and Human Rights, which were confirmed by the Human Rights 

Council, and explored in more detail by the Special Rapporteur on extreme poverty 

and human rights.
790

 

Where there are no explicit requirements for participation under treaties, a human 

rights principle can be argued to exist based on the interpretation of those treaties in 

the light of subsequent agreements between the parties, including soft law 

instruments,
791

 the travaux préparatoires of the treaties in question,
792

 application of 

the treaties by authoritative bodies, and the writings of experts.
793

  International and 

regional human rights treaties are interpreted as living instruments, and existing 

rights can give rise to new obligations where they are interpreted in the light of the 

“evolution of the times” and “current living conditions”.
794

  The UN Special 

Rapporteur on extreme poverty and human rights has argued that a principle of 

participation can be inferred through a teleological interpretation of human rights 

law.
795

  In the case of the International Covenant on Economic, Social and Cultural 

Rights, Matthew Craven argues that its “obscure and imprecise nature” means that it 

needs to be interpreted through reference to its object and purpose.
796

  The 

Committee on Economic, Social and Cultural Rights therefore is justified in 

extrapolating from the Covenant those principles that it feels are essential to realise 

economic, social and cultural rights. 
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Building on these factors, this chapter develops three grounds on which a human 

rights principle of participation can be built.  These grounds provide a basis for 

arguing that such a principle exists and for developing its content.  The arguments 

presented here provide grounds to indicate that human rights law can and should be 

interpreted to incorporate a principle of participation.  The first two grounds build on 

theories of human rights and of popular sovereignty respectively, to argue that a 

contemporary reading of human rights law should incorporate participation.  

Particularly in the case of the second ground, it is essential to explore in some depth 

the origin and meaning of some concepts used in human rights law in order to 

establish their potential meanings.  The third ground is pragmatic, suggesting that 

participation is essential to accessing resources and information that have already 

been established as being necessary to realise human rights. 

3.1 Individual Autonomy in Human Rights Theory 

UN Committees have asserted that persons have a right to participate in decisions 

affecting their rights, including outside any of the contexts explored in chapter 2,
797

 

and have indicated that such participation forms part of the core obligations of the 

State.
798

  They have recommended the participation of right-holders in decisions 

affecting a wide range of human rights including every substantive individual right 

in the International Covenant on Economic, Social and Cultural Rights,
799

 and many 
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civil and political rights.
800

  The Committee on Economic, Social and Cultural 

Rights has found in one case explicitly that members of the Roma community should 

actively participate in the implementation of a Roma integration strategy “as rights-

holders.”
801

  It has linked participation to ensuring the acceptability of services,
802

 

and the empowerment of participants.
803

  This indicates that it holds that human 

rights law should be interpreted through a principle of participation because this 

enables individual choice and agency.  Participation was linked to the promotion of 
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autonomy in the Guiding Principles on Extreme Poverty and Human Rights.
804

  This 

section will argue that autonomy and agency are integral to human rights and posits a 

principle of participation on this basis. 

Democracy and individual human rights have frequently been linked in theoretical 

studies.  For example, David Beetham has explored the nexus between the two.
805

  

However, the majority of research explores the relationship between human rights, 

electoral democracy and liberal freedoms.  Theorists such as Henry Shue have linked 

individual rights with participation.
806

  The philosophy of human rights can underpin 

claims for radical projects of participatory democratisation where such rights are 

rooted in the idea of the equal autonomy of the individual.  Following this 

understanding, the ASEAN Declaration requires participation in the application of 

the rights contained therein.
807

 

The philosophy of rights was core to the eighteenth-century political revolutions in 

America and France.  The former laid the ground for the Bill of Rights, adopted as a 

series of amendments to the United States Constitution in the 1780s, and the latter 

declared the “Déclaration des droits de l’homme et du citoyen” in 1789.  Thomas 

Paine wrote “The Rights of Man” in defence of both developments in 1791,
808

 while 

Jeremy Bentham argued strongly against natural rights, regarding them as being 

antecedent on, and thereby undermining law.  He referred to the idea of natural rights 

as “nonsense on stilts”,
809

 and instead advocated utilitarianism as a moral basis for 

politics.  This advocated that the sole basis for morality and subsequently for politics 
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is “the greatest happiness of the greatest number.”
810

  In order to determine the moral 

strength of any law it is necessary to conduct a “felicific calculus” based on the 

likelihood of pleasure or pain deriving therefrom.  The tension between natural rights 

and utilitarianism has provided the intellectual stimulus for much of the modern 

discussion on rights. 

Scholars have developed two theories that explain the meaning and value of rights 

within a legal system: the choice theory and the benefit theory.  The choice theory 

developed by H. L. A. Hart emphasised the choice that rights provide to their 

beneficiaries to hold others to account.
811

  While obligations identify the required 

conduct of one person, rights empower their holders to make, or not to make, certain 

legal claims as they choose.  However this theory does not accord with the practice 

of international human rights law in which individual claims are sometimes marginal 

and which is often implemented through review of general State practice.  

Furthermore the theory appears to undermine certain principles of human rights: that 

they are inalienable and that therefore even victims cannot grant consent to have 

their rights violated.
812

  Hart himself accepted that his theory does not apply to 

immunity rights, such as those protected by constitutions.
813

 

The benefit theory of rights proposes a single definition of rights that applies to all 

rights protected by law including fundamental human rights.  Joseph Raz maintains 

that a person can have rights if, “other things being equal, an aspect of [his] well-

being (his interest) is a sufficient reason for holding some other person(s) to be under 

a duty.”
814

  While he accepts that right holders may sometimes be able to choose to 

avail of a particular legal remedy following the choice theory, he maintains that this 

                                                 

810
 Jeremy Bentham, ‘A Fragment on Government’ in J. H. Burns & H. L. A. Hart (eds.), A 

Commentary on the Commentaries and A Fragment on Government (Oxford: Clarendon Press, 

1977), p. 446. 

811
 Herbert L. A. Hart, Essays on Bentham: Studies in Jurisprudence and Political Theory (Oxford: 

Clarendon Press, 1982), pp. 183–186. 

812
 Universal Declaration of Human Rights (n. 3), preamble, §1. 

813
 Hart, op. cit. (n. 811), pp. 190–192. 

814
 Joseph Raz, ‘On the Nature of Rights’ (1984), 93 Ethics 194, p. 195. 



Grounds for a Human Rights Principle of Participation 

147 

technical requirement is not necessary in order to establish rights.  His theory applies 

a single meaning to the term “right” whether the rights belong to individuals or other 

entities such as States, peoples or corporations, and whether they are legally derived 

from contracts, statutes, constitutions, international treaties or natural law.
815

 

At first glance, however, the theory is vulnerable to the criticism that Hart levelled at 

it that rights have little or no meaning of legal value that cannot be already addressed 

through a correlative obligation.
816

  For example, where there is a right to life, Hart 

argued that this right can equally well be addressed through the correlative 

prohibition on unlawful killing.
817

  Some benefit theorists appear to accept the idea 

that rights correlate to obligations,
818

 but Raz argues that rights ground obligations, 

rather than correspond to them.
819

  He denies that for every right there is a correlative 

duty, but rather argues that there is no closed list of duties for each right.  The right 

may justify both an argument that another person already has a duty that is not 

explicit in the law, and an argument that further duties should be established in the 

law.
820

 

The vision of rights that Raz developed, therefore, is one where rights can be 

established, but they can inspire the continual generation of obligations, according to 

the circumstances, which do not need to be spelt out in advance.  This places the 

right-holder’s interests at the centre of the legal question.  This has the disadvantage 

of adding to legal uncertainty, but the considerable advantage of allowing rights to 

continue to be protected in changed circumstances, and to prevent potential abusers 

from benefitting from loopholes in the law.  This dynamism is particularly valuable 

for human rights which are justified by fundamental interests where maintaining 

accountability is essential even where circumstances may change. 

                                                 

815
 Ibid., pp. 204 & 214. 

816
 Hart, op. cit. (n. 811), pp. 181–182. 

817
 Ibid., p. 182. 

818
 Cécile Fabre, Social rights under the constitution: government and the decent life (Oxford: 

Clarendon Press, 2000), pp. 45–49. 

819
 Raz, ‘On the Nature of Rights’ (n. 814), pp. 199–200. 

820
 Ibid., pp. 200–201. 



Deepening Democracy 

148 

This approach is indeed followed in the development of human rights and influenced 

the understanding that treaties are living instruments.  Treaties oblige States to 

secure, respect and/or ensure rights,
821

 or to take steps and measures, or to implement 

a policy to progressively realise rights.
822

  The meaning of these terms has been 

explored by human rights bodies in order to establish State obligations.
823

  Other 

terms present in human rights treaties have been interpreted to develop human rights 

principles such as “necessary in a democratic society” from which the principle of 

proportionality has been derived.  Human rights therefore provide a mandated 

purpose for state policy and law rooted in the fundamental interests of human beings, 

and can give rise to the obligations that are seen to be necessary to achieve this 

purpose.  Principles, such as participation, can be proposed as interpretative tools to 

identify further obligations necessary to secure, ensure or progressively realise rights 

where a fundamental interest compels it. 

3.1.1 Agency 

The theoretical argument for a principle of participation requires the identification of 

the interests, and in the context of human rights the fundamental interests that 

ground these duties.  To identify these it is necessary to explore the purpose of 
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human rights.  Ronald Dworkin accepts Bentham’s idea that ideal governments 

normally make their decisions on a utilitarian basis, balancing the pleasure and pain 

to be derived from their actions.  However, he argues that the applicability of the 

felicific calculus had very clear limits, and that human rights are established in law 

to provide a limit to utilitarian reasoning: to provide a trump that will outweigh 

utilitarian considerations in order to protect fundamental individual interests.
824

  A 

caveat must be introduced here: in practice, human rights do allow limitations on the 

basis of public policy and other grounds, and therefore do not always trump other 

considerations.
825

  Nevertheless, Dworkin’s assessment of the purpose of 

fundamental rights allows him to develop a strong basis for such rights in human 

dignity and equality.
826

  An argument for interpreting human rights as requiring 

participation can be developed on the combination of these two principles. 

The Universal Declaration of Human Rights states that “[a]ll human beings are born 

free and equal in dignity and rights,”
827

 and the concept of human dignity is central 

to numerous human rights instruments.
828

  This has raised controversy because of the 
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vagueness of the concept of dignity,
829

 but its strength lies in its expression of the 

intrinsic value attributed indiscriminately and universally to all human beings.  One 

important element of dignity is human agency.  Dworkin provides one of his grounds 

for human rights in the right to respect, deriving from the human capability to form 

and act on “intelligent conceptions of how their lives should be lived.”
830

  Humans 

should be granted rights on the basis that they should be enabled to pursue their own 

vision of the good life.  Gregory Vlastos believes that freedom is an element of 

human value, alongside well-being and other values, and that this value is a ground 

for human rights.
831

  For James Griffin, protecting human agency is the sole 

justification for human rights and he is happy therefore to deny rights to those who 

do not have this capacity such as very young infants and those who are mentally 

defective.
832

  While this is extreme and not supported in international law, it is clear 

that agency is at least one of the fundamental interests that can justify the assertion 

of human rights.  For the UN Special Rapporteur on extreme poverty and human 

rights, “the main aim of human rights is transforming power dynamics between 

individuals in society, in order to challenge oppression… and promote individual 

agency, autonomy and respect of the inherent dignity of every human being.”
833

 

Some human rights explicitly protect agency.  Freedom of conscience, speech, 

association, residence, and assembly protect the right to act according to one’s 

choice.  Other rights protect persons from harm that may damage agency, including 
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freedom from torture and the majority of socio-economic rights.  The preamble of 

the Convention on the Rights of Persons with Disabilities recognises “the importance 

for persons with disabilities of their individual autonomy and independence, 

including the freedom to make their own choices.”
834

  A connection with agency can 

also be seen in the frequent reference within human rights instruments to the 

importance of the capacities of individuals,
835

 and their freedom.
836

  A respect for the 

importance of individual action can also be seen in references to the importance of 

the role of individuals,
837

 and their duties.
838

  The African Charter links human duties 
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to participation, asserting that “[t]he individual shall also have the duty:… [t]o 

preserve and strengthen positive African cultural values in his relations with other 

members of the society, in the spirit of tolerance, dialogue and consultation.”
839

 

On this basis all human rights should be implemented in a way that enables agency.  

UN Committees have linked participation to the empowerment of those whose rights 

are at stake.
840

  Therefore the rights to culture, housing, health, and life may be 

interpreted to include a right to choose one’s culture, how to be housed, how one’s 

health should be treated, or how to live one’s life, just as freedom of speech enables 

one to choose how to speak.  Every human rights policy should therefore reflect the 

vision of the good life of the right holders, whether it provides a statutory framework 

to secure rights, a remedy for human rights abuses, or services to fulfil rights.  If all 

human rights should enable their holders to choose and pursue their conception of a 
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worthwhile life, they must be permitted to participate in the decisions as to how to 

deliver those rights. 

The linkage of participation in a human rights framework to agency and autonomy 

was asserted by Special Rapporteur on extreme poverty and human rights, 

Magdalena Sepúlveda Carmona.
841

  There are several indications in international soft 

law that participation is required for the development of human rights policies.
842

  

The strongest universal justification for participation in human rights policy is found 

in the Declaration on the Right to Development, which asserts that “every human 

person and all peoples are entitled to participate in, contribute to, and enjoy 

economic, social, cultural and political development, in which all human rights and 

fundamental freedoms can be fully realized.”
843

  The Committee on Economic, 

Social and Cultural Rights has also linked a right to participation in the development 

of human rights policy with the right to participate in development.
844

 

3.1.2 Equality 

As mentioned earlier, Dworkin identified equality as being an important root of 

human rights.  He rejected the idea of a general right to liberty, stating that there are 

many choices that may legitimately be restricted, and sometimes on quite weak 

grounds.  Such a right to liberty therefore cannot trump other considerations and is 

thus not a human right in his conception.  He argues instead that a fundamental right 

to be treated with equal concern and respect provides grounds for many individual 

human rights and liberties.
845

  Equal concern relates to the human ability to feel 

suffering and respect relates to permitting individuals to act autonomously as 

mentioned above.  It is therefore essential to protect the equal rights of persons to 

follow their own conception of the good life. 
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Vlastos also explored the notion of equality as being at the heart of human rights.  

He argued that this equality is not manifest in the allocation of resources but in the 

benefits accruing from this allocation.  Equality may at times entitle certain 

individuals to greater attention and protection, because their rights are specifically 

vulnerable.
846

  Resources devoted to participation should therefore particularly 

protect the participation of the vulnerable.  Vulnerability can arise due to 

discrimination and alienation from society and Young was particularly concerned to 

include such persons in public deliberation.
847

  In many cases, vulnerability derives 

at its root from an inability to participate in or influence decisions that affect one’s 

life.
848

  Persons may also be particularly vulnerable because of the potential impact 

on them of the decision being made.  However the vulnerability arises, a concern for 

equality would require particular attention to be paid to those in this situation. 

If both Dworkin’s and Vlastos’ arguments hold, then certain individuals will have a 

right to inform policy on issues that particularly affect their rights.  Many persons 

have formal and informal opportunities to communicate with the State and to 

influence policy.  However, human rights should be implemented in a way that 

respects people’s equal agency.  This then provides a ground for asserting a human 

rights principle of participation with extended application to those with a lesser 

capacity for influencing State policy.  It will require specific efforts made to 

incorporate right-holders’ conception of how their lives should be lived, particularly 

where they are vulnerable.
849

  This principle is indeed reflected in the Convention on 

the Rights of Persons with Disabilities which provides for their “full and effective 

participation in society on an equal basis with others.”
850

  The Committee on 

Economic, Social and Cultural Rights has likewise stated that women have an equal 

“freedom to act and to be recognized as autonomous, fully capable adults, to 
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participate fully in economic, social and political development, and to make 

decisions concerning their circumstances and conditions.”
851

 

It is of course impractical that the State should communicate directly and in detail 

with every individual about every decision that is taken that may have an impact on 

their rights.  However, individual rights can give rise to group rights.  Raz states that 

where no single member of a group’s interests justify the acknowledgement of a 

right in law, but where their accumulated interests do merit such a right, the group 

should be seen as having a right on behalf of the interests of its members.
852

  The 

aggregation of many individual rights can frequently be expressed through group 

rights where the persons forming the group have similar interests in the decision 

being made.
853

  This can occur for example for members of religious organisations, 

members of cultural minorities or where communities are affected by a collective 

threat such as pollution.
854

  If this principle is applied to participation, the right to 

participate in decision-making can be expressed collectively by a group of persons 

who are all similarly affected by the decision in question.  This alleviates the need to 

communicate with every individual while still requiring communication to take 

place.  Human rights policies are an essential element of the State’s human rights 

obligations but are addressed at the rights of many or all of the population.  Where 

individual rights are thus realised through measures addressed to the collective, it is 

appropriate that individual autonomy is collectively expressed through participation. 

3.2 Collective Self-determination and Popular Sovereignty 

UN Committees have frequently recommended the participation of civil society and 

the whole population in developing and evaluating the State’s policies including 

outside any of the contexts explored in chapter 2, in relation to many economic, 
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social and cultural rights,
855

 and civil and political rights.
856

  The Committees hold, 

therefore, that the human rights principle of participation entails participatory 

processes being established with regard to organisations intended to represent the 

population.  This section argues that this application of the principle of participation 

is supported through a reading of the right to self-determination that entails popular 

sovereignty. 

The Secretary-General’s 1985 report drew a link between self-determination and 

participation.  The report emphasises that ongoing participation is required at the 

economic level to achieve true self-determination and also focuses on how the 

political status of peoples should be determined and maintained through popular 

participation.
857

  However, it does not investigate this relationship in any depth.  UN 

Committees have linked participation to good governance,
858

 and to developing trust 
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between the State and its citizens,
859

 and have in places derived a recommendation 

for participation from the right to self-determination,
860

 without, however, explaining 

why self-determination should imply participation. 

The idea of the sovereignty of the people developed in European thought during the 

Enlightenment in the seventeenth and eighteenth centuries in opposition to the 

monarchical State.  The idea is rooted in the concept of sovereignty defined as the 

ultimate legal authority in a State, which was developed by Hugo Grotius and very 

influential in the establishment of the Peace of Westphalia,
861

 and asserts that this 

authority belongs to the people of that State as a whole.  While republics had existed 

in Europe (and elsewhere) throughout history, republics began to be formed on the 

basis that power belonged to the people in the Netherlands in the 1580s and in 

England in the 1640s.  Thomas Hobbes in Leviathan developed a justification for 

monarchy that was rooted in the idea of a social contract whereby people renounced 

their own divergent wills in favour of a central will;
862

 this idea was subsequently 

adapted by later authors to argue for a restriction on the power of monarchs on the 

basis that the sovereignty of the people was primordial. 

Jean-Jacques Rousseau argued in The Social Contract that sovereignty belonged not 

to the monarch but to the people.
863

  Application of the principle of popular 

sovereignty immediately presented problems.  The number of inhabitants and large 

geographic size of many European States precluded the citizens from coming 

together to debate and make decisions.  For Rousseau this problem could only be 

answered by the establishment of small republics such as Geneva in which he 

lived.
864

  There was also the question of determining how the people arrived at a 
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decision.  Rousseau had developed the idea of the common will of the people, but 

had defined this in a manner that was devoid of discussion and debate, and which 

was in a practical sense unworkable: “if we take away from these [individual] wills 

the various particular interests which conflict with each other, what remains as the 

sum of the differences is the general will.”
865

 

When the idea of popular sovereignty was invoked in the American and French 

Revolutions it was clear that it required satisfaction through some other means.  Both 

Revolutions applied the concept of a people’s sovereignty to justify rebellion against 

foreign or domestic oppression, and related it to the establishment of a regime built 

upon individual rights and the separation of powers.
866

  Both Revolutions opened the 

possibility, however, that individual authority can emanate from popular sovereignty.  

They accepted that some form of representative structure can hold power as long as 

it is accountable to the people.  The question arose as to how this accountability 

could be ensured.  After the French Revolution, some argued that representatives 

should be accountable to groups of persons in existing recognised social 

organisations, anticipating the idea of civil society,
867

 while others argued that these 

existing organisations represented the forces of church and privilege that the 

Revolution had intended to overcome, and that elections should be held providing a 

direct relationship between individuals and the State with no intermediaries.
868

 

In the nineteenth century, liberalism proposed and implemented structures through 

which government could be held accountable.  However, by the twentieth century, 

according to Weber, these structures had proved unsuccessful in developing 

collective will.  He argued that the parliaments and assemblies that had acted as 

deliberative fora for developing a common will in the past, had now deteriorated into 

systems that were operated by clashing vested interests in the shape of political 
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parties.
869

  These bodies now produced no clear will or deliberation but simply 

staged arguments.  He advocated for a more presidential form of democracy where 

the executive would be directly elected by the people, as at least an individual’s will 

would be clearer.  Carl Schmitt developed this idea, and argued that the common will 

was a real phenomenon but could only become manifest in an individual, not in 

collective deliberation.
870

  Schmitt ultimately became a member of the Nazi party 

and continued to support fascism in Spain after the Second World War.
871

  For 

Communists the will of the people became allied with the idea of class interest and 

thereby with the authority of the Party.
872

 

It is therefore understandable that liberal political theorists were sceptical of the idea 

of a common will in the early twentieth century.  For Hans Kelsen, the idea of the 

common will itself was a fiction, but a necessary fiction to justify the decision-

making powers of parliament as emanating from popular sovereignty.
873

  

Schumpeter denied the value of concept of the common will, asserting that the role 

of the public is limited to electing officials, and argued that the running of 

government must be entrusted to those with experience.
874

 

The republican concepts of common will and popular sovereignty have been revived 

among deliberative democrats.  Habermas explores how such a general will can be 

formed and identified through debate in the public sphere.
875

  This concept has been 

adapted by Fraser to identify multiple public spheres where certain discourses take 

shape before interacting in the wider public sphere.
876

  Dryzek defines policies as 

legitimate “to the extent they receive assent through participation in authentic 
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deliberation of all those subject to the decision in question,”
877

 linking the legitimacy 

of policies to their expression of the common will as defined by deliberative 

democrats.  Proper functioning of deliberation in the public sphere is therefore seen 

as developing a common will that should be followed in public decisions. 

There are still challenges in applying these theories to accurately and consistently 

determine the common will.  Fraser asked in 1992 “[w]hat institutional arrangements 

best ensure the accountability of decision-making bodies (strong publics) to their 

external, weak, or given the possibility of hybrid cases, weaker publics?”
878

  While 

deliberative democrats have explored many other important issues, it has been 

argued that they have not yet sufficiently answered this question.
879

  However, while 

deliberative democracy may not provide a fully comprehensive theory on how the 

common will should be determined and enforced, many aspects of this determination 

have been identified.  Many hold that the public sphere is informal and should not be 

institutionalised.
880

  Deliberative democrats have identified and elaborated necessary 

factors for genuine deliberation, including the existence of political freedoms,
881

 and 

inclusivity.
882

  Fishkin’s mini-publics can also provide a model for ensuring the 

legitimacy of decisions being made,
883

 although these are generally established to 

advise rather than make binding decisions.  Deliberative democrats therefore have 

revived a sense of the common will of the people and have developed insights into 

how this will can be formed.  The ideal of authentic deliberation provides necessary 

requirements for participation such as inclusion, and a lack of distortion by powerful 

forces.  Furthermore, this vision is no longer a countercultural ideal but since a 

“deliberative turn” in the 1990s, is now a core part of modern democratic theory.
884
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A vision of popular sovereignty based on the common will of the people therefore no 

longer needs to be expressed through representative institutions but can be expressed 

also through deliberation throughout society. 

3.2.1 Popular Sovereignty and Self-determination in International Law 

Self-determination was asserted as a general principle of international relations first 

by Woodrow Wilson and Vladimir Lenin at the close of the First World War.  

Wilson stated that it was the logical conclusion of the principle that government is 

based on the consent of the people.
885

  For Lenin it was an expression of the anti-

colonial movement which was an inherent part of the socialist revolution.
886

  Self-

determination was practised in several regions in Europe to determine to which State 

the region should belong.  In most cases this determination was made through 

plebiscites that established direct citizen participation in the decision, albeit without 

any requirement for genuine deliberation.  The meaning of self-determination was 

therefore intrinsically linked to the notion of popular sovereignty, although its scope 

was limited to the determination of national boundaries.  Self-determination assumes 

the existence of a common will of the people.  After all, there is no way that any 

entity can determine anything if it is not considered to have its own will. 

The UN Charter indicates that a fundamental purpose of the organisation is to 

“develop friendly relations among nations based on respect for the principle of equal 

rights and self-determination of peoples,”
887

 and later that development and respect 

for human rights be “based on respect for the principle of equal rights and self-

determination of peoples.”
888

  It is clear that under the UN Charter, self-

determination was not intended to refer to a right to secession but to self-

government.
889

  It is also clear from the context that the concept extends beyond 

decisions on national boundaries to encompass “economic and social progress and 
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development,” solutions to international problems, the “peaceful and friendly 

relations among nations,” and “universal respect for, and observance of, human 

rights and fundamental freedoms for all without distinction as to race, sex, language, 

or religion.”
890

  It is also related to the idea of the right to participate in the exercise 

of State power, implying a free and democratic government,
891

 though there is a 

particular emphasis on the lack of foreign, rather than domestic, interference in 

democracy.
892

 

The initial controversy surrounding self-determination related to its potential to 

dismantle the empires of some of the major established world powers.  However, in 

1960, the Declaration on Granting Independence to Colonial Nations finally 

signalled the growing consensus that colonial countries had a right to secede, and 

installed a right to self-determination for all peoples in soft law,
893

 so enabling the 

inclusion of a right to self-determination in the International Covenants.  Further 

developments were made to the concept in the drafting of the Covenants.  Poorer 

countries succeeded in including a right for people to dispose of their own resources, 

though this is a weaker formulation than the sovereignty over resources originally 

proposed.
894

  The idea of sovereignty over resources has since been revived in the 

Declaration on the Right to Development.
895

  Former colonial powers insisted that 

the right to self-determination was a continuing right that had effect after 

decolonisation.
896

  The right to self-determination is now protected in the joint first 

article of the International Covenant on Civil and Political Rights and the 

International Covenant on Economic, Social and Cultural Rights.
897

 

                                                 

890
 Charter of the United Nations (n. 154), art. 55. 

891
 Simma, op. cit. (n. 470), p. 176. 

892
 Ibid., p. 179. 

893
 Declaration on Granting Independence to Colonial Nations (n. 419), art. 2. 

894
 General Assembly, Annotations on the text of the draft International Covenants (n. 421), ch. 4, 

§§19–21. 

895
 Declaration on the Right to Development (n. 8), art. 1.2. 

896
 Nowak, op. cit. (n. 207), p. 11. 

897
 International Covenant on Civil and Political Rights (n. 118), art. 1; International Covenant on 

Economic, Social and Cultural Rights (n. 205), art. 1. 



Grounds for a Human Rights Principle of Participation 

163 

The decolonisation process applied the right to self-determination largely in a way 

that assumes that the common will should be expressed by the people as a whole.  

This process took place through measures that enable direct participation through 

plebiscites
898

 and also through consultation processes with citizens and civil 

society.
899

  The UN has referred to peoples expressing their right through the “freely 

expressed wishes of the peoples concerned.”
900

  However, this process has 

sometimes taken place through the vote of elected parliaments.
901

 

As has been explored in section 2.3.1, above, the focus of self-determination 

switched from decolonisation to the claims for autonomy by minorities and 

indigenous peoples.  Both the external expression of the right through decolonisation 

and secession, and its internal expression through autonomy concern the relationship 

of a people with an institution beyond that people whether or not it is in the same 

State.  However, less prominently, the right also has application by a people against 

their own government.  The Secretary-General’s 1985 Report observed that self-

determination “should enable all citizens to participate, freely and actively, in laying 

the constitutional foundations of the political community, determining the scope and 

purpose of the various institutions, choosing their leaders, and governing the 

State.”
902

  It has explicitly referred to referendums as fulfilling self-determination.
903

  

The Declaration concerning Friendly Relations and Cooperation among States 

asserts that respect for self-determination requires “a government representing the 

whole people belonging to the territory without distinction as to race, creed or 

colour.”
904

  While this speaks in the language of representation, the Declaration 

would require more than a structural adherence to majoritarian democratic systems 

to deliver such a representative government. 
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Self-determination is also a right under the African Charter and the Arab Charter.
905

  

In the African Charter the right is explicitly focused on achieving freedom from 

foreign intervention,
906

 but much consideration of this article has related to its 

application to indigenous peoples.
907

  However, it is clear that the African 

Commission on Human and Peoples’ Rights holds it also “implies the right to take 

part in the democratic governance of the state, especially through free and fair 

national elections.”
908

  This indicates that elections are particularly important but 

may imply that other forms of participation may be required to fulfil the right to self-

determination.  The American Human Rights system does not expressly protect the 

right to self-determination, although the Inter-American Court of Human Rights has 

considered the right, but only in reference to indigenous and other tribal peoples.
909

 

The democratic potential of the right to self-determination has been emphasised most 

clearly in the context of development.  In 1986, the General Assembly adopted the 

Declaration on the Right to Development at the heart of which are the principles of 

self-determination and participation.
910

  There are references to self-determination 

throughout the Declaration and it is clear that it is considered a prerequisite to the 

achievement of development.
911

  Participation in development can refer to 

participation in the benefits of development as well as participation in its planning 

and implementation, and the Declaration refers to both.
912

  The Declaration explicitly 

equates development with policies to realise all human rights,
913

 and promotes the 
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use of popular participation to achieve development.
914

  While there is no explicit 

indication in the Declaration of the precise relationship between self-determination 

and participation, it is clear that they both underpin development and therefore are 

connected. 

Internal self-determination is related to the concept of popular sovereignty contained 

within Article 21.3 of the Universal Declaration of Human Rights: 

The will of the people shall be the basis of the authority of government; 

this will shall be expressed in periodic and genuine elections which shall 

be by universal and equal suffrage and shall be held by secret vote or by 

equivalent free voting procedures. 

The use of a semicolon implies some connection between the two clauses within this 

sentence, but not necessarily that the first clause is encapsulated by the second.  

When this article was being drafted, much of the discussion revolved around the 

nature of elections with disputes between liberal and communist States, but Cassin 

was particularly insistent that “the division of the sentence was important, as 

elections were not the only means of manifesting the wishes of the people.”
915

  The 

article reads that the common will is the “basis for the authority of government,” but 

the framers had something more active in mind than merely selecting the persons 

who make up the government.  The word “will” was deliberately chosen over the 

word “consent” with the intention “that the people should take the initiative in 

determining the Government of the State.”
916

  Cassin argued that a statement of 

general principle was very important and that the Declaration would have to “find a 
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compromise between the present state of the world and men’s aspirations”
917

 and 

mentioned the possibility that the will of the people could be expressed in other 

forms, such as through referendums.
918

  The will of the people should therefore be 

the basis, not only of the identity of those selected to govern, but of the authority of 

the decisions made.  The common will is thus normally seen to be followed where 

the State engages in free elections, and allows free public debate, but the Universal 

Declaration of Human Rights envisages that other means could be used to ensure 

that the Government followed this will.  Mirroring this provision, the Arab Charter 

on Human Rights provides that “[t]he people are the source of authority.”
919

 

The application of the right to self-determination against one’s own government can 

also be understood in the context of the related individual right to take part in public 

affairs outlined in section 1.1.3, above.  The Universal Declaration of Human Rights 

provides that “[e]veryone has the right to take part in the government of his country, 

directly or through freely chosen representatives.”
920

  This wording, reflected in the 

International Covenant on Civil and Political Rights and in primary instruments 

within regional systems, endorses direct participation only as an option, with 

participation through elected representatives as an alternative.
921

  Within other 

instruments, certain persons including minorities, women, and persons with 

disabilities have the human right to participate on the same basis as other persons.
922

  

The Human Rights Committee has failed to outline whether the optional nature of 

direct participation grants States full discretion in choosing between it and 

participation through representatives or whether there is another means to determine 

                                                 

917
 Commission on Human Rights, Summary Record of the Sixty-First Meeting (n. 915), p. 15. 

918
 Commission on Human Rights, Summary Record of the Fourteenth Meeting (n. 916), p. 4. 

919
 Arab Charter on Human Rights (n. 135), art. 19. 

920
 Universal Declaration of Human Rights (n. 3), art. 21.1. 

921
 International Covenant on Civil and Political Rights (n. 118), art. 25(a); American Convention 

on Human Rights (n. 132), art. 21.1(a); ASEAN Human Rights Declaration (n. 132), art. 25.1; 

African Charter on Human and Peoples’ Rights (n. 132), art. 13. 

922
 Convention on the Elimination of Discrimination against Women (n. 127), art. 7(b); 

International Convention on the Elimination of Racial Discrimination (n. 130), arts. 2(c) & 5(c); 

Convention on the Rights of Persons with Disabilities (n. 130), art. 29(b). 



Grounds for a Human Rights Principle of Participation 

167 

which option should be chosen.
923

  In either case, these provisions should mean that 

direct participation is a legitimate means to express the common will, and where 

implemented, must be done without discrimination.  Furthermore, the provision of 

direct participation as an option should not be used to restrict the interpretation of 

other provisions such as the endorsement of the will of the people from requiring 

direct participation. 

Only the ASEAN Declaration and the African Charter on Democracy, Elections and 

Governance explicitly endorse participatory democracy.
924

  The latter could 

contribute within the African regional system to an understanding of self-

determination that requires direct participation for legitimate expression of the 

people’s will.  Its importance is diminished by the small number of ratifications it 

has so far received (ten), but it has been signed by a further 28 States.
 925

  If this 

indicates a general acceptance within Africa of its core principles, it may be used to 

interpret the right to self-determination in the African Charter of Human and 

Peoples’ Rights. 

3.2.2 Grounding a Principle of Participation in Self-determination 

The concept of popular sovereignty implicit within the right to self-determination 

and explicit within the Universal Declaration of Human Rights has for historic 

reasons been interpreted in a liberal fashion.  This means that it has been accepted 

that the will of the people is being followed where the government is accountable to 

the people through elections.  However, it is clear from the history of the concept 

that it has had a number of different interpretations, many of which require more 

direct public involvement in decision-making.  Historically most of these 

interpretations have not been satisfactory for constitutionalisation, and they have 

sometimes tended towards autocracy. 
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Direct participation was established as an option under the International Covenant on 

Civil and Political Rights and in other treaties.  The Universal Declaration of Human 

Rights endorses the common will of the people as underpinning the authority of 

government, but the only specific ways it lists to manifest this is through elections.  

The right to take a direct part in public life has only been referred to by the relevant 

UN bodies in a passing fashion.  Most recommend that States enable political 

participation but only specify voting as a means to achieve this.
926

  The Committee 

on the Rights of Persons with Disabilities and the Committee on the Elimination of 

Racial Discrimination have not made comment on participation in public affairs 

beyond elections,
927

 although according to the latter, “[g]overnments are to represent 

the whole population without distinction as to race, colour, descent or national or 

ethnic origin.”
928

 

Human rights bodies have thus been reluctant to interrogate forms of direct 

participation, allowing the State a considerable margin of discretion, and seldom 

identifying the limits to this discretion.  Nevertheless, it is clear that other means for 

expressing the will of the people were envisaged from the outset, and that 

referendums in particular were accepted as such an expression.  More recent 
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theoretical development in deliberative democracy has provided new insights into a 

democratic formation of the will of the people and potential means to identify this.  

Its adherents have claimed that “deliberative democracy now constitutes the most 

active area of political theory in its entirety.”
929

  Many participatory processes have 

been instituted throughout the world to encourage will-formation, and to identify the 

common will. 

If the interpretation of international law can develop, legal bodies can read the 

endorsement of the will of the people in the Universal Declaration, and the linkage 

between participation and self-determination under the Declaration on the Right to 

Development, to encourage new ways of interpreting the right to self-determination 

and the right to take part in public life, in line with the development of modern 

deliberative democratic theory.  There is evidence that such an interpretation has 

some currency in international law.  Civil society organisations that are involved in 

deliberation in the public sphere are explicitly protected under modern human rights 

instruments.
930

  While the Human Rights Committee has failed to identify any 

positive obligation to engage in participation, they have observed that participation 

in public debate is an important element of taking part in public life alongside 

elections.
931

  Other UN Committees have interpreted self-determination expansively, 

requiring a degree of direct participation in policy development as well as 

representative governance.  The Committee on the Elimination of Racial 

Discrimination has stated that the internal aspect of the right to self-determination is 

linked to political participation.
932

  Most clearly, the Committee on Economic, Social 

and Cultural Rights has recommended participation in interpreting the right to self-

determination: 
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… [T]he Committee calls attention to article 1 on the right of self-

determination.  The Committee regrets that, due to lack of information, it 

is unable to assess to what extent the general public is able to participate 

in the privatization process.  It stresses the importance of managing this 

process in a way that is sufficiently transparent to ensure fairness and 

accountability.
933

 

… The Committee is also concerned that such land acquisition leads to a 

negative impact on the realization by the Malagasy population of the 

right to food. (art. 1)… It also recommends that the State party carry out 

a national debate on investment in agriculture and seek, prior to any 

contracts with foreign companies, the free and informed consent of the 

persons concerned.
934

 

On the basis of self-determination, it has also recommended transparency and 

participation in relation to mining contracts, and to solve land disputes.
935

 

Furthermore there is every indication that States believe, and have consistently 

believed, that direct citizen participation is a manifestation of the right to self-

determination.  Cassin’s arguments in the drafting of the Universal Declaration of 

Human Rights, described above, and the interlinking of self-determination and 

participation in the Declaration on the Right to Development illustrate this.  There 

are some indications that States see participation as necessary for the full realisation 

of the right to self-determination.  The United Kingdom has stated that “[p]opular 

participation is fundamental also to the enjoyment of many of the other rights set out 
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in the Covenants and the Universal Declaration, such as the [right] to self-

determination….”
936

 

It is thus possible to interpret the right to self-determination to require more than 

accountability through elections.  Given that other forms of participation were 

envisaged in the drafting of the Universal Declaration, and that contemporary 

political theory provides a more expansive and coherent account of will-formation 

and identification, a modern understanding of self-determination should be built on 

ideas that can identify the common will in the deliberation of the people. 

3.3 Participation as a Pragmatic Necessity in Fulfilling State Obligations 

UN Committees have argued that participation is required for the effective 

realisation of rights, implying pragmatic grounds for participation.
937

  The 

Committee on the Rights of the Child has found that “[i]nterventions have been 

found to benefit children most when they are actively involved in assessing needs, 

devising solutions, shaping strategies and carrying them out rather than being seen as 

objects for whom decisions are made,”
938

 and that participation is needed in order to 

realise rights.
939

  The State can benefit from expertise within civil society
940

 and 

cannot fully achieve goals without participation.
941

 

The third ground for developing a human rights principle of participation is therefore 

that it is required because of the benefits that it brings.  Studies of participation have 
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emphasised the benefits of participatory governance.
942

  Participation enables 

participants to develop their capabilities to engage politically, to express their needs, 

to understand and learn from others.
943

  This increases their engagement in politics 

even beyond the participatory process itself.
944

  This participation also develops 

solidarity within the community as a whole.
945

  It enables the participants to 

eliminate their sense of dependency and powerlessness.
946

  It develops greater 

satisfaction among the participants.
947

  It can lead to greater efficiency through 

harnessing the knowledge of society as a whole and identifying salient goals and the 

resources and strategies available to realise them.
948

  Studies have shown that Swiss 

cantons with higher levels of direct participation in governance achieve more in 

terms of efficiency of service provision, and the fulfilment of welfare goals.
949

  

Participatory budgeting in Porto Alegre has had an impact on poor living 

conditions,
950

 though other studies have shown that the effectiveness of participatory 

budgeting varies from place to place.
951

 

UN Committees have stated that participation in public policy is essential to 

effectively realise rights,
952

 in part because of the knowledge, expertise, and 
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experience that civil society actors can bring to the process.
953

  Most explicitly, the 

Committee on Economic, Social and Cultural Rights has stated that “one of the root 

causes of violations of economic, social and cultural rights… is the lack of public 

participation in the governance of the country and the limited involvement of non-

governmental organizations in public policymaking.”
954

  UN Committees have 

emphasised the technical assistance that non-governmental organisations can 
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offer,
955

 particularly in ensuring information is accurate,
956

 and collaboration with 

the media to promote human rights.
957

 

Pragmatic grounds for participation do not require a lengthy exposition of a 

theoretical framework, but do require the identification of specific benefits it can 

bring to human rights.  Information provided in participatory processes can be 

essential to monitoring human rights.  This requires the gathering of information and 
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its measurement against benchmarks in order to develop targets for the progressive 

realisation of rights,
958

 and the identification of factors or difficulties in achieving the 

right,
959

 or root causes for marginalisation.
960

  The obligations with regard to 

fulfilling economic, social and cultural rights, and providing some investigative or 

preventative mechanisms, require the use of the maximum available resources,
961

 

and this requires the State to identify what resources are available.
962

  Furthermore 

many human rights are not fixed in meaning but have elements that may vary with 

the circumstances.  The Committee on Economic, Social and Cultural Rights has 

stated that services delivered to fulfil rights should be available,
963

 affordable,
964

 of 
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high quality,
965

 accessible,
966

 and culturally acceptable.
967

  Meeting these 

requirements means that high-quality services must be available to all without 

geographic, practical, financial or cultural barriers.  This requires that services must 

be based on the specific needs of the community which must be identified.  

Participation can also grant the State access to other resources for the fulfilment of 

rights that would otherwise be unavailable, including human labour and expertise. 

The State therefore needs a variety of data before it can develop human rights 

policies to address problems that exist within its jurisdiction.  Some of this data is 

objective, such as the resources available through tax returns, or whether services are 

available in all regions in the State, but others have a subjective element, particularly 

when determining cultural acceptability.  It may be useful to consult persons in the 

determination of some objective elements, where they are more aware of failures in 

the distribution of rights, or of the availability of resources than the government.  

Those whose rights are at stake are absolutely essential for determining the 

subjective elements.  The quality and cultural acceptability of services can only be 
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determined by reference to the wishes of the people concerned.  In providing this 

subjective information participants are ensuring not only that the State is assisted in 

realising their rights, but that their own autonomy is respected in how they wish to 

realise them.  Participation has been linked by UN Committees to the provision of 

culturally-sensitive programmes.
968

 

Pragmatic grounds require the participation of those who are in the best position to 

provide the resources or information that is required.  This means that participation is 

required not merely of those whose rights are at stake, or of the community as a 

whole, but also of experts,
969

 and of those involved in the private delivery of 

rights.
970

  Employers are required to be consulted alongside workers in relation to 

decisions affecting the right to work and to just working conditions.  UN 

Committees also recommend collaborating with the private sector,
971

 engaging with 

                                                 

968
 CESCR, General Comment No. 21 (n. 304), §16(c); CRC, General Comment No. 4 (n. 659), 

§13; General Comment No. 11 (n. 500), §80. 

969
 HRC, Concluding Observations on Mongolia (2011), UN Doc. CCPR/C/MNG/CO/5, §17; CRC, 

General Comment No. 3 (n. 938), §17; General Comment No. 7: Implementing child rights in 

early childhood (2006), UN Doc. CRC/C/GC/7/Rev. 1, §29(b); General Comment No. 10 

(n. 953), §20; CEDAW, General Recommendation No. 26 (n. 350), §24(b); General 

Recommendation No. 33 (n. 957), §§20(e) & 33(a); CAT, Concluding Observations on Benin 

(2008), UN Doc. CAT/C/BEN/CO/2, §28; Chad (2009), UN Doc. CAT/C/TCD/CO/1, §38. 

970
 CESCR, General Comment No. 24: State obligations under the International Covenant on 

Economic, Social and Cultural Rights in the context of business activities (2017), UN Doc. 

E/C.12/GC/24, §23; Concluding Observations on Argentina (2010), UN Doc. 

CRC/C/ARG/CO/3–4, §§27–28; Sri Lanka (2010), UN Doc. CRC/C/LKA/CO/3–4, §39; New 

Zealand (2011), UN Doc. CRC/C/NZL/CO/3–4, §15; Turkey (2012), UN Doc. 

CRC/C/TUR/CO/2–3, §13; Croatia (2014), UN Doc. CRC/C/HRV/CO/3–4, §39(a); Ethiopia 

(2015), UN Doc. CRC/C/ETH/CO/4–5, §64(e); CEDAW, General Recommendation No. 35: 

Gender-based violence against women (2017), UN Doc. CEDAW/C/GC/35, §39. 

971
 CESCR, General Comment No. 12 (n. 799), §29; General Comment No. 14 (n. 528), §56; 

General Comment No. 15 (n. 742), §50(c); General Comment No. 18 (n. 221), §38(d); General 

Comment No. 19 (n. 799), §72(c). 



Deepening Democracy 

178 

those who provide services,
972

 and communities who are responsible for ensuring 

that their members’ rights are not violated.
973

  Wider civil society and those whose 

rights are at stake are to be consulted, particularly in establishing their needs,
974

 and 

in ensuring acceptability.
975

 

Whenever and however the State becomes aware of information, this can have an 

impact on its obligations under international law and this can contribute to the 

consequences participation has on subsequent decisions.  The State is bound to use 

the maximum available resources and therefore any resources identified as being 

available through participation must be utilised.
976

  Some of these resources may be 

under the control of communities or individuals, and may only become available 

through a participatory process.  Where States are made aware of a breach of rights, 

or a “real and immediate risk” to human rights,
977

 they are compelled to take positive 

action to protect rights.  Where they are made aware of a failure to realise economic, 

social and cultural rights, they must “take steps” to address this problem.  Where 

communities provide information on what accessible, high-quality services would 

need to achieve for them, the State is obliged to “take steps” to deliver these. 

Grounding participation in a search for information can therefore provide 

considerably more detail to the State’s positive obligations in respect particularly, 

though not exclusively, of economic, social and cultural rights.  States are granted a 

margin of discretion in terms of how they address human rights, partly on the basis 

that State bodies are in a better position to judge the facts on the ground than are 
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international bodies.
978

  This margin may be restricted where information is provided 

by individuals and communities who are in an even better position to judge the facts 

on the ground. 

3.4 Summary 

This chapter has demonstrated that UN Committees interpret human rights law 

through a principle of participation and supports this interpretation on theoretical and 

pragmatic grounds.  These grounds provide a justification for the implementation of 

the principle and will enable the development of coherent content.  The two 

theoretical grounds are rooted in the individual right to autonomy and the collective 

right to self-determination.  The pragmatic ground relies on the benefits of 

participation, particularly in relation to enabling access to information and resources 

that are necessary for the fulfilment of human rights obligations. 

These grounds for participation can be accepted in isolation or in intersection with 

each other.  The theoretical arguments are rooted in a respect for individual and 

collective autonomy, which are mutually supportive as well as occasionally in 

tension.  The pragmatic ground for participation depends in part on the need to 

establish individual preferences, which reflects the argument on personal autonomy, 

and in part on the need to identify resources, which reflects the argument on self-

determination.  If these arguments are accepted, the obligations of States to ensure, 

secure, and to take steps to realise rights, and to respect the right to self-

determination, can all be interpreted to impose obligations on the State which can 

encourage or enable the development of a functioning participatory and/or 

deliberative democratic culture.  Human rights bodies and States will then be able to 

work from these foundations to develop further content for the principle of 

participation which can impose robust obligations. 
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4 Elaborating a Human Rights Principle of Participation 

Chapter 3 argued that there are several grounds for a human rights principle of 

participation underlying human rights law.  If it is be coherent, this principle should 

have consistent application to different human rights whether such participation 

derives from some of the well-established grounds explored in chapter 2 or from its 

application to the interpretation of human rights law outside these contexts.  This 

chapter elaborates on this human rights principle of participation. 

The chapter analyses the content of such a principle through the four-part scheme 

outlined in section 1.2.2, identifying the triggers for participation, the participants, 

the obligations to implement participation, and the consequences of participation on 

subsequent decisions and practice.  The analysis is built on several grounds: the 

grounds identified in chapter 3, soft law instruments, the opinions of legal 

authorities, particularly UN Committees, the writings of political theorists, and the 

application of specific human rights to the context of participation.  As international 

human rights treaties are understood as living instruments, theoretical arguments can 

be used to develop their interpretation.
979

  While having no binding power of their 

own, soft law instruments can be used to interpret treaties under international law.
980

  

The majority of human rights authorities are committees or commissions which 

cannot issue binding interpretations of human rights law, but their opinions are 

authoritative and so may be persuasive in determining the content of international 

law.
981

  The writings of political theorists can be seen as the “teachings of the most 

highly qualified publicists”, a subsidiary source of international law.
982

  Specific 

human rights are very important to democracy whether electoral, deliberative or 
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participatory,
983

 and some were listed as being relevant in the Secretary-General’s 

1985 report.
984

  Human rights apply in all contexts within the jurisdiction of the State 

and therefore apply within participatory processes. 

4.1 Triggers for Participation 

Political theorists do not focus on what decisions should trigger participation and it is 

absent from many of their evaluatory frameworks.
985

  While particular democratic 

innovations such as participatory budgeting and citizen-triggered referendums have a 

clear basis for when they must happen,
986

 theorists have not identified in general 

terms what decisions should be subject to participation.  Habermas argues that 

decisions on rights should be made through deliberation, but he appears to emphasise 

the development of rights in law, and not necessarily their implementation through 

policy.
987

  Principles of international human rights law, however, can identify factors 

to be considered when determining whether participation is warranted. 

The State’s human rights obligations are customarily divided into obligations to 

respect, protect and fulfil human rights and the obligation to fulfil rights is further 

divided into the obligations to facilitate, provide, and promote human rights.
988

  

These categories apply particularly to economic, social and cultural rights, but were 

adopted to break down distinctions between different classes of rights,
989

 and have 
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been applied in a less rigorous way in the context of civil and political rights.
990

  A 

human rights principle of participation will apply to all these obligations.  However, 

transcending these individual obligations, the State is required to develop a policy 

with respect to each human right.  This policy will need to address all of the State’s 

obligations with regard to that human right.  The following sections explore the 

requirement for participation in the development and review of human rights 

policies, their implementation, in other decisions affecting human rights, and finally 

explore the potential for the principle of participation to apply beyond these contexts. 

4.1.1 Human Rights Policies 

A core element of the principle of participation should furnish the right to participate 

in the development and review of human rights policies.  Under the International 

Covenant on Economic, Social and Cultural Rights, the State is required to take steps 

towards the full realisation of economic, social and cultural rights.
991

  These steps 

should, according to the Committee on Economic, Social and Cultural Rights, be 

“deliberate, concrete and targeted as clearly as possible towards meeting the 

obligations recognized in the Covenant.”
992

  These steps can include amongst others 

legislative measures, provision of remedies, and “administrative, financial, 

educational and social measures.”
993

  The policy can be guided by framework 

legislation which defines the full context of the right in terms of the plan to respect, 

protect and fulfil that right, and which sets out benchmarks to measure progress.
994

  

Other treaties provide that States must take measures or enact a policy to fulfil their 
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obligations.
995

  The Declaration on the Right to Development provides for the 

formulation of policy to achieve the right.
996

 

While civil and political rights are of immediate effect, so a failure to enjoy these 

rights reveals a violation of rights rather than an obligation to take steps, certain 

policies must be developed to realise these rights.  Under the International Covenant 

on Civil and Political Rights, the State is required to take legislative and other 

measures,
997

 and the Human Rights Committee has stated that the Covenant also 

requires “specific activities by the States parties to enable individuals to enjoy their 

rights.”
998

  Most particularly, the right to a fair hearing before courts and tribunals 

requires that such institutions be established by law.
999

  The Human Rights 

Committee specifies a number of requirements for fair procedures that must be 

established in law, many of which may vary according to the policy of the State.
1000

  

Any limitations on civil and political rights and many other aspects of their 

implementation must be established in law,
1001

 and according to the Human Rights 
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Committee, “[t]he law itself has to establish the conditions under which the rights 

may be limited,”
1002

 and “the law must strictly control and limit the circumstances in 

which a person may be deprived of his life.”
1003

 

Policies including both human rights policies and others must also be regularly 

reviewed for compliance with human rights standards.  The International Convention 

on the Elimination of All Forms of Racial Discrimination requires States to “review 

governmental, national and local policies, and to amend, rescind or nullify any laws 

and regulations which have the effect of creating or perpetuating racial 

discrimination wherever it exists.”
1004

  Similar provisions for the review of policy 

and legislation are found in other UN treaties.
1005

  The UN Committees recommend 

the review of policies aimed at each human right,
1006

 and of specific issues such as 
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minimum wage,
1007

 or the minimum age for employment.
1008

  In particular, any 

limitations on the enjoyment of rights should be reviewed after a temporary 

period.
1009

  Special temporary measures to counter de facto discrimination should be 

regularly reviewed,
1010

 and any retrogressive measures require review.
1011

 

Participation in the development and review of human rights policies will therefore 

enable regular and ongoing participation in relation to every substantive human right.  

Such participation can be built on the three grounds for a principle of participation 

identified in chapter 3, i.e. individual autonomy, self-determination and pragmatic 

concerns.  Human rights policies emanate from individual human rights, but address 

those rights collectively.  It is therefore appropriate that the principle of individual 

autonomy underlying human rights should provide persons with a collective right to 

participate in such policies.  Pragmatic concerns can also justify the participation of 

those whose rights are at stake in order to ascertain their needs, experts who may be 

able to advise on strategies, and those who are charged with delivering rights, 

including both private service providers and civil society in order to determine the 

resources available for the fulfilment of rights. 

The right to self-determination can also justify the involvement of a people in the 

development of national policy.  It is worth exploring the content of the right to self-

determination in more detail to confirm this.  A narrow reading of the right would 

limit participation to self-determination itself, relating to determination of political 

status, pursuit of economic, social and cultural development, and disposal of natural 

wealth and resources.
1012

  The UN General Assembly has resolved that “permanent 

sovereignty over natural wealth and resources [is] a basic constituent of the right to 

                                                 

national human rights institutions in the promotion and protection of the rights of the child 

(2002), UN Doc. CRC/GC/2002/2, §19(g); General Comment No. 5 (n. 179), §33. 

1007
 CESCR, General Comment No. 23 (n. 222), §20. 

1008
 CRC, General Comment No. 4 (n. 659), §18. 

1009
 CESCR, General Comment No. 14 (n. 528), §29; General Comment No. 19 (n. 799), §30. 

1010
 CESCR, General Comment No. 23 (n. 222), §32. 

1011
 CESCR, General Comment No. 19 (n. 799), §42(f). 

1012
 International Covenant on Civil and Political Rights (n. 118), art. 1; International Covenant on 

Economic, Social and Cultural Rights (n. 205), art. 1. 



Deepening Democracy 

186 

self-determination.”
1013

  Although the government is entrusted with implementing 

the constitution, pursuing development and managing resources, it should not be able 

to make permanent decisions on these without the support of the will of the people.  

The Human Rights Committee has urged inclusive processes in relation to core 

questions on the nature of the State.
1014

 

A broader reading of the scope of self-determination would link it to other collective 

rights.  The African Charter on Human and Peoples’ Rights lists a number of 

peoples’ rights including the right to equality and freedom from domination, the 

right to existence, disposal of wealth and natural resources, the right to economic, 

social and cultural development, the right to international peace and security, and the 

right to a general satisfactory environment.
1015

  The distinction between “wealth and 

natural resources” found here and “natural wealth and resources” found in the 

International Covenants may imply that this right encompasses all budgetary and 

redistributive measures, not merely the extraction and use of natural resources.  

Peoples’ rights have also been asserted through non-binding General Assembly 

Declarations, including the right to development
1016

 and the right to peace.
1017

  Other 

peoples’ rights have been asserted in declarations such as the right to a healthy 

environment endorsed in the Stockholm and Rio Declarations.
1018

  If these rights are 

to be interpreted in light of the right to self-determination, the government’s 

decisions on these issues should be endorsed by the people. 
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Resolution 1803(XVII), UN Doc. A/5217, preamble, §2. 
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Doc. CERD/C/304/Add. 79, §8. 
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Resolution 39/11, UN Doc. A/RES/39/11. 

1018
 Declaration of the United Nations Conference on the Human Environment (n. 744), principle 1; 
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Development, which is listed as an element within both the narrow and broad 

readings mentioned above, is an extensive term.  Participation has been a core 

principle of development for several decades, an area which overlaps with human 

rights policies.  The Declaration on the Right to Development states that its purpose 

is to fully realise “all human rights and fundamental freedoms.”
1019

  It requires that 

“[s]teps should be taken to ensure the full exercise and progressive enhancement of 

the right to development, including the formulation, adoption and implementation of 

policy, legislative and other measures at the national and international levels.”
1020

  

Reading the right to development in light of self-determination, this therefore implies 

that all human rights policies should incorporate participation in their formulation, 

monitoring, review and implementation. 

The right to development provides its own independent justification for participation 

in the development of policy.  In the 1970s, the Economic and Social Council 

recommended that States “adopt participation as a basic policy measure in national 

development strategies,”
1021

 envisaging that non-governmental organisations and 

trade unions should be involved in setting goals and formulating policies,
1022

 and that 

people should be involved “in making decisions on those matters which directly 

affect their economic advancement and social progress.”
1023

  The Declaration on the 

Right to Development repeatedly emphasises the entitlement of peoples and 

individuals to participate in development.
1024

  In recommending participation in 

human rights policies, the Committee on Economic, Social and Cultural Rights 

draws on the right to participate in development, implicitly referring to the 

Declaration on the Right to Development.
1025
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1021
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and Social Council Resolution 1929(LVIII), UN Doc. E/5683, pp. 34–35, §4(a). 
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Budgetary policy has a significant influence on many human rights.  A number of 

participatory budgeting processes exist around the world.
1026

  If self-determination is 

accepted as leading to a principle of participation, there is a strong incentive to 

involve civil society in the development of budgets.  The Committee on the Rights of 

the Child is very concerned to involve children and civil society more generally in 

budgeting.
1027

  The Committee on Economic, Social and Cultural Rights has 

encouraged participation in tax and distribution policies.
1028

  Under the International 

Covenant on Economic, Social and Cultural Rights, there is an additional link to the 

right to self-determination through the term “resources”.  States must take steps to 

the maximum of their available resources to achieve the full realisation of these 

rights.
1029

  The use of resources to progressively realise rights should therefore be 

seen as part of the right to self-determination and thus require a people’s 

deliberation. 

Participation in the development, monitoring and review of policies is supported 

through reference to some international legal instruments.  As seen in chapter 2, the 

State is obliged under international law to allow minorities, indigenous peoples, 

children and persons with disabilities to participate in policies directed at them, rural 

women to participate in development, workers in policy on working conditions, and 

the community at large in environmental policy.  The Convention on the Rights of 

Persons with Disabilities explicitly requires participation in the development of 

policies to implement it.
1030

  Furthermore, there are indications that the principle of 

participation may apply to policies outside these contexts.  The UN Principles for 

Older Persons encourage such persons to “participate actively in the formulation and 
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implementation of policies that directly affect their well-being.”
1031

  More generally 

still, the Declaration on the Right to Development promotes the State’s right and 

duty “to formulate appropriate national development policies that aim at the constant 

improvement of the well-being of the entire population and of all individuals, on the 

basis of their active, free and meaningful participation in development.”
1032

  Several 

UN Committees have endorsed the principle of participation in development.
1033

  

The UN has found that participation in development “implies that those concerned 

take an active part in the identification, selection, planning, elaboration, formulation 

and adoption of projects;… [and f]ollow-up and evaluation of development 

programmes.”
1034

 

Early in its work, the Committee on Economic, Social and Cultural Rights has stated 

that participation is beneficial in “the formulation, implementation and review of the 

relevant policies.”
1035

  Since that time UN Committees have frequently 

recommended and required participation in the development,
1036

 and review
1037

 of 
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§60; Kenya (2015), UN Doc. CRPD/C/KEN/CO/1, §58; Qatar (2015), UN Doc. 

CRPD/C/QAT/CO/1, §32(a); Turkmenistan (2015), UN Doc. CRPD/C/TKM/CO/1, §52. 
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annex III, p. 87, §5. 
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General Comment No. 21 (n. 304), §§16(c) & 29; HRC, General Comment No. 25 (n. 119), §5; 
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(2013), UN Doc. CCPR/C/PRY/CO/3, §12; Republic of Korea (2015), UN Doc. 
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policies.  The Committee on Economic, Social and Cultural Rights has asserted a 

right to participate in the development and evaluation of human rights policies.
1038

  

The Committee has found that the “formulation and implementation of national 

strategies for the right to food requires full compliance with the principles of 

accountability, transparency, people’s participation.”
1039

  The development of policy 

should also respond to collective bargaining, providing workers and employers with 

further opportunities to influence such policy.
1040

  Committees have listed 
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Turkmenistan (2015), UN Doc. CRPD/C/TKM/CO/1, §51; CAT, Concluding Observations on 

Paraguay (2011), UN Doc. CAT/C/PRY/CO/4–6, §9(f); Belgium (2014), UN Doc. 

CAT/C/BEL/CO/3, §9; New Zealand (2015), UN Doc. CAT/C/NZL/CO/6, §11(g); CMW, 

Concluding Observations on the Philippines (2009), UN Doc. CMW/C/PHL/CO/1, §46; Sri 

Lanka (2009), UN Doc. CMW/C/LKA/CO/1, §37; Mexico (2011), UN Doc. 

CMW/C/MEX/CO/2, §§15–16; Committee on Enforced Disappearances (CED), Concluding 

Observations on Belgium (2014), UN Doc. CED/C/BEL/CO/1, §13; Mexico (2015), UN Doc. 

CED/C/MEX/CO/1, §48. 
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Republic (1995), UN Doc. E/1995/22(Supp.), §26; Mexico (1999), UN Doc. E/C.12/1/Add. 41, 

§31; Mexico (2006), UN Doc. E/C.12/MEX/CO/4, §41; Afghanistan (2010), UN Doc. 

E/C.12/AFG/CO/2–4, §27; Turkey (2011), UN Doc. E/C.12/TUR/CO/1, §23; HRC, Concluding 

Observations on Colombia (2010), UN Doc. CCPR/C/COL/CO/6, §23; El Salvador (2010), UN 

Doc. CCPR/C/SLV/CO/6, §7; Sierra Leone (2014), UN Doc. CCPR/C/SLE/CO/1, §9; Sudan 

(2014), UN Doc. CCPR/C/SDN/CO/4, §6; CEDAW, General Recommendation No. 25 (n. 688), 

§34; CAT, Concluding Observations on Benin (2008), UN Doc. CAT/C/BEN/CO/2, §28; Chad 

(2009), UN Doc. CAT/C/TCD/CO/1, §38; Congo (2015), UN Doc. CAT/C/COG/CO/1, §8; 
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participation as a core obligation of States in the formulation
1041

 and review
1042

 of 

human rights policy.  Among regional systems, participation in the formulation of 

health policy has been commended by the African Commission on Human and 

Peoples’ Rights.
1043

 

4.1.2 Implementation of Policies 

The Declaration on the Right to Development indicates that persons are entitled to 

“contribute to… economic, social, cultural and political development,”
1044

 implying 

some involvement in the implementation process, and the Economic and Social 

Council has recommended participation in implementing development policy.
1045

  

The Convention on the Rights of Persons with Disabilities requires that in the 

implementation of legislation and policies to implement the present 

Convention, and in other decision-making processes concerning issues 

relating to persons with disabilities, States Parties shall closely consult 

with and actively involve persons with disabilities, including children 

with disabilities, through their representative organizations.
1046

 

Participation in the implementation of policies forms a component of the right to 

take part in public life,
1047

 though this can be achieved through representation as well 

as directly. 
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UN Committees have frequently recommended and required participation in the 

implementation of human rights policies,
1048

 asserting there to be a right to such 

participation,
1049

 and listing participation in the implementation of policy within the 

core obligations of States.
1050

  The Committees emphasise the practical benefits of 

such participation in terms of effectively monitoring rights,
1051

 and have argued that 

participation in the implementation of policy
1052

 is required for the effective 

realisation of rights, implying pragmatic grounds for such participation. 

An essential component of any policy to implement rights is to monitor the 

enjoyment of rights and the impact of strategies.  The UN Special Rapporteur on 

extreme poverty and human rights has stated that participation is required in this 
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CMW/C/SYC/CO/1, §39; Timor-Leste (2015), UN Doc. CMW/C/TLS/CO/1, §62; Uganda 
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monitoring process.
1053

  Like participation, the monitoring of human rights is a 

principle that has been developed with regard to wide range of human rights.  Some 

treaties contain provisions for the monitoring of their implementation.  The 

Convention on the Rights of Persons with Disabilities requires States to “maintain, 

strengthen, designate or establish within the State Party, a framework… to promote, 

protect and monitor implementation of the present Convention,”
1054

 and specifically 

to monitor “all facilities and programmes designed to serve persons with 

disabilities.”
1055

  There is explicit provision in the first protocol to the Convention 

against Torture for the State “to establish a system of regular visits undertaken by 

independent international and national bodies to places where people are deprived of 

their liberty, in order to prevent torture and other cruel, inhuman or degrading 

treatment or punishment.”
1056

  The European Social Charter requires States to 

establish a system of labour inspection.
1057

 

Where the monitoring of rights is not explicitly required in treaties, Committees have 

nevertheless found an implicit obligation to monitor rights.  The Committee on 

Economic, Social and Cultural Rights stated in its first general comment that an 

objective of the international review process was that “the State party monitors the 

actual situation with respect to each of the rights on a regular basis and is thus aware 

of the extent to which the various rights are, or are not, being enjoyed by all 

individuals within its territory or under its jurisdiction.”
1058

  Committees have stated 

that this is a core obligation,
1059

 should be carried out immediately,
1060

 and regularly 
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or continuously,
1061

 and should be established through its inclusion in framework 

legislation, or otherwise integrated as a core element of any human rights policy.
1062

  

The obligation is not eliminated by resource constraints,
1063

 and should be carried 

out by an independent body.
1064

  Monitoring is required of the existing enjoyment of 

all rights,
1065

 the effectiveness of implementation measures,
1066

 the compliance of 
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State organs with their obligations,
1067

 and the impact of the activities of third 

parties.
1068

  The Committee on the Rights of the Child has recommended the 
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General Recommendation No. 33 (n. 957), §§14(f) & 51(l–n); CERD, General Recommendation 

XVII on the establishment of national institutions to facilitate the implementation of the 

Convention (1993), UN Doc. A/48/18, p. 116, §1(c); CAT, General Comment No. 2: 

Implementation of article 2 by States parties (2008), UN Doc. CAT/C/GC/2, §7; General 

Comment No. 3 (n. 1061), §45; CMW, General Comment No. 2 (n. 227), §21(f). 

1068
 CESCR, General Comment No. 16 (n. 851), §§20–21 & 24; CEDAW, General Recommendation 

No. 24 (n. 1036), §31(d); General Recommendation No. 26 (n. 350), §§24(c)(i), 24(h)(i) 

& 26(h); CAT, General Comment No. 2 (n. 1067), §§17 & 25; CERD, General Recommendation 

No. 35: Combatting racist hate speech (2013), UN Doc. CERD/C/GC/35, §47; CMW, General 

Comment No. 1 (n. 227), §§33, 34(b) & 41; General Comment No. 2 (n. 227), §64; CRC, 

General Comment No. 6: Treatment of unaccompanied and separated children outside their 

country of origin (2005), UN Doc. CRC/GC/2005/6, §35; General Comment No. 7 (n. 969), §32; 

General Comment No. 11 (n. 500), §61. 



Deepening Democracy 

196 

monitoring of participation itself.
1069

  Monitoring of economic, social and cultural 

rights requires the establishment of indicators and benchmarks against which 

compliance can be measured,
1070

 and the identification of factors or difficulties in 

achieving each right.
1071

  Monitoring the application of human rights policies has 

also been recommended by the European Committee of Social Rights.
1072

 

The monitoring of human rights and policy is not explicitly mentioned in the 

Declaration on the Right to Development.  Nevertheless, UN Committees have 

recommended participation in the monitoring of human rights,
1073

 and have indicated 

that such participation forms part of the core obligations of States,
1074

 though they 

have not asserted a right to participate in the monitoring of policy outside the 

contexts explored in chapter 2.  They have found that inspections of work-related 

matters must permit the involvement of workers.
1075

  The African Commission on 

Human and Peoples’ Rights has also commended the existence of participation in the 

                                                 

1069
 CRC, General Comment No. 12 (n. 501), §134(i). 

1070
 CESCR, General Comment No. 12 (n. 799), §29; General Comment No. 13 (n. 223), §52; 

General Comment No. 14 (n. 528), §§43(f), 52 & 57–58; General Comment No. 15 (n. 742), 

§§44(c)(iii) & 53–54; General Comment No. 16 (n. 851), §§39 & 43; General Comment No. 17 

(n. 799), §§49–50; General Comment No. 18 (n. 221), §§36 & 46–47; General Comment No. 19 

(n. 799), §§68 & 74–76; General Comment No. 20 (n. 534), §41; General Comment No. 21 

(n. 304), §71; General Comment No. 23 (n. 222), §55; CRPD, General Comment No. 2 (n. 700), 

§§11 & 30; CRC, General Comment No. 8 (n. 958), §51. 

1071
 CESCR, General Comment No. 12 (n. 799), §31; General Comment No. 17 (n. 799), §48; 

General Comment No. 18 (n. 221), §§38 & 45. 

1072
 European Committee of Social Rights, Conclusions: Azerbaijan – art. 1.1 (9 December 2016), 

Doc. 2016/def/AZE/1/1/EN; Conclusions: Belgium – art. 1.1 (9 December 2016), Doc. 

2016/def/BEL/1/1/EN. 

1073
 CEDAW, General Recommendation No. 24 (n. 1036), §31(a); General Recommendation No. 26 

(n. 350), §23(b); General Recommendation No. 28 (n. 688), §27; General Recommendation 

No. 30 (n. 568), §§52(b) & 81(c). 

1074
 CESCR, General Comment No. 22 (n. 798), §49(b); CEDAW, General Recommendation No. 28 

(n. 688), §27. 

1075
 CESCR, General Comment No. 23 (n. 222), §54; CRPD, Concluding Observations on Tunisia 

(2011), UN Doc. CRPD/C/TUN/CO/1, §34(c); CMW, Concluding Observations on Timor-Leste 

(2015), UN Doc. CMW/C/TLS/CO/1, §36. 
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monitoring of policies.
1076

  The Committees have justified their recommendations 

principally on pragmatic grounds, that there should be participation because, they 

assert, this leads to more appropriate and effective human rights protection,
1077

 

enabling the identification of root causes for problems,
1078

 and ensuring that 

monitoring is thorough, objective and impartial,
1079

 independent,
1080

 and accurate.
1081

  

The individual autonomy of those concerned can also justify participation in the 

monitoring of rights where subjective data is being monitored in which such 

individuals should have a say.  For example, ethnic groups have a right to self-

identification, enabling them to decide how they should be identified and subdivided 

for the purposes of collection and disaggregation of data.
1082

  It is therefore clear that 

the monitoring of rights and policy is required on a regular basis for the enjoyment 

of each human right and on the effectiveness of each human rights policy and should 

                                                 

1076
 African Commission on Human and Peoples’ Rights, Concluding Observations and 

Recommendations on Sixth Periodic Reports of the Republic of Namibia on the Implementation 

of the African Charter on Human and Peoples’ Rights (June 2016), §14(viii). 

1077
 HRC, Concluding Observations on Uzbekistan (2001), UN Doc. CCPR/CO/71/UZB, §22; CRC, 

General Comment No. 4 (n. 659), §13; General Comment No. 11 (n. 500), §82; CERD, 

Concluding Observations on Mauritius (2013), UN Doc. CERD/C/MUS/CO/15–19, §17; CAT, 

Concluding Observations on Egypt (2002), UN Doc. CAT/C/CR/29/4, §6(m). 

1078
 CRC, General Comment No. 11 (n. 500), §55. 

1079
 CERD, Concluding Observations on Peru (2009), UN Doc. CERD/C/PER/CO/14–17, §15. 

1080
 CAT, Concluding Observations on Ethiopia (2011), UN Doc. CAT/C/ETH/CO/1, §13; 

Madagascar (2011), UN Doc. CAT/C/MDG/CO/1, §10(h). 

1081
 CERD, Concluding Observations on El Salvador (2014), UN Doc. CERD/C/SLV/CO/16–17, 

§10; CRPD, Concluding Observations on Gabon (2015), UN Doc. CRPD/C/GAB/CO/1, §67; 

Kenya (2015), UN Doc. CRPD/C/KEN/CO/1, §56. 

1082
 CESCR, Concluding Observations on Indonesia (2014), UN Doc. E/C.12/IDN/CO/1, §38(a); 

CERD, Concluding Observations on the Czech Republic (2007), UN Doc. CERD/C/CZE/CO/7, 

§7; The Philippines (2009), UN Doc. CERD/C/PHL/CO/20, §17; El Salvador (2010), UN Doc. 

CERD/C/SLV/CO/14–15, §12; Ireland (2011), UN Doc. CERD/C/IRL/CO/3–4, §12; Paraguay 

(2011), UN Doc. CERD/C/PRY/CO/1–3, §8; Mauritius (2013), UN Doc. 

CERD/C/MUS/CO/15–19, §15; El Salvador (2014), UN Doc. CERD/C/SLV/CO/16–17, §10; 

Peru (2014), UN Doc. CERD/C/PER/CO/18–21, §11; Denmark (2015), UN Doc. 

CERD/C/DNK/CO/20–21, §§7 & 21; The Former Yugoslav Republic of Macedonia (2015), UN 

Doc. CERD/C/MKD/CO/8–10, §7. 
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be implemented through participation.  This thus provides a requirement for an 

ongoing process of participation in relation to each human right. 

Another essential element of the State’s human rights policy is to promote human 

rights.  The Universal Declaration of Human Rights pledges States to achieve “the 

promotion of universal respect for and observance of human rights and fundamental 

freedoms.”
1083

  This involves raising awareness of rights and how to realise them 

both amongst the right-holders
1084

 and among the wider community,
1085

 particularly 

those who may have an impact on the enjoyment of those rights.
1086

  It may involve 

                                                 

1083
 Universal Declaration of Human Rights (n. 3), preamble, §6. 

1084
 There are too many references to list in full but they include: CRC, General Comment No. 3 

(n. 938), §17; General Comment No. 4 (n. 659), §28; Concluding Observations on the 

Bolivarian Republic of Venezuela (2014), UN Doc. CRC/C/VEN/CO/3–5, §22; Hungary (2014), 

UN Doc. CRC/C/HUN/CO/3–5, §35(d); Morocco (2014), UN Doc. CRC/C/MAR/CO/3–4, 

§39(e); CEDAW, General Recommendation No. 35 (n. 970), §43; Concluding Observations on 

the Solomon Islands (2014), UN Doc. CEDAW/C/SLB/CO/1–3, §13(e); Plurinational State of 

Bolivia (2015), UN Doc. CEDAW/C/BOL/CO/5–6, §9(e); CRPD, General Comment No. 4: The 

right to inclusive education (2016), UN Doc. CRPD/C/GC/4, §65; CMW, Concluding 

Observations on Ecuador (2010), UN Doc. CMW/C/ECU/CO/2, §20; Guatemala (2011), UN 

Doc. CMW/C/GTM/CO/1, §17; Tajikistan (2012), UN Doc. CMW/C/TJK/CO/1, §20; CERD, 

General Recommendation XXVII (n. 487), §44. 

1085
 CAT, General Comment No. 2 (n. 1067), §24; CEDAW, General Recommendation No. 19 

(n. 1065), §24(d); General Recommendation No. 24 (n. 1036), §§27 & 29; General 

Recommendation No. 26 (n. 350), §24(b)(v); General Recommendation No. 28 (n. 688), §§36 

& 37(c); General Recommendation No. 32 (n. 1067), §63(f); General Recommendation No. 33 

(n. 957), §35(d); General Recommendation No. 34 (n. 569), §§43(c) & 76; General 

Recommendation No. 35 (n. 970), §35(b); CERD, General Recommendation XXX on 

discrimination against non-citizens (2005), UN Doc. CERD/C/64/Misc. 11/Rev. 3, §11; CRC, 

General Comment No. 3 (n. 938), §12; General Comment No. 4 (n. 659), §24; General Comment 

No. 5 (n. 179), §69; General Comment No. 7 (n. 969), §41; General Comment No. 9 (n. 656), 

§§9(c) & 26; General Comment No. 10 (n. 953), §96; CEDAW & CRC, Joint General 

Recommendation No. 31 / General Comment No. 18 (n. 1036), §§54(a), 65 & 74–81; CRPD, 

General Comment No. 2 (n. 700), §3. 

1086
 CEDAW, General Recommendation No. 26 (n. 350), §§24(b)(iv) & 26(g); General 

Recommendation No. 28 (n. 688), §17; General Recommendation No. 35 (n. 970), §35(b); 

CESCR, General Comment No. 21 (n. 304), §53; CRC, General Comment No. 5 (n. 179), §9; 
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specific human rights training for persons who are responsible for ensuring 

rights.
1087

  The Optional Protocol to the Convention on the Rights of the Child on the 

Sale of Children, Child Prostitution and Child Pornography requires “participation of 

the community and, in particular, children and child victims in… information and 

education and training programmes.”
1088

 

Participation in the promotion of rights can be justified primarily on a pragmatic 

basis.  Involving those whose rights are at stake may be critical for the efficacy of 

promotional campaigns as persons will then be able to identify them.  Involving 

those whose rights are under question can also enable lines of communication to be 

opened with the group as a whole.  Involving the wider community, community 

leaders and civil society can provide extra legitimacy to a promotional campaign.  

Participation in the promotion of rights can also be justified on the basis of 

individual autonomy, as persons should have a right to decide how they are to be 

depicted in promotional campaigns. 

UN Committees frequently recommend popular participation in the promotion of 

rights.
1089

  The Committee on the Rights of the Child has stated that children have a 

                                                 

General Comment No. 11 (n. 500), §33; General Comment No. 19 (n. 647), §17; CRPD, General 

Comment No. 2 (n. 700), §35. 

1087
 CESCR, General Comment No. 16 (n. 851), §§21 & 30; CRC, General Comment No. 8 (n. 958), 

§§38 & 51; General Comment No. 20: The implementation of the rights of the child during 

adolescence (2016), UN Doc. CRC/C/GC/20, §25; CRPD, General Comment No. 1 (n. 621), 

§39. 

1088
 Optional Protocol on the Sale of Children, Child Prostitution and Child Pornography (n. 615), 

art. 9.2. 

1089
 CESCR, Concluding Observations on Belgium (2000), UN Doc. E/C.12/1/Add. 54, §3; Poland 

(2009), UN Doc. E/C.12/POL/CO/5, §10(a); The Netherlands (2010), UN Doc. 

E/C.12/NLD/CO/4–5, §8; Sri Lanka (2010), UN Doc. E/C.12/LKA/CO/2–4, §10; Uruguay 

(2010), UN Doc. E/C.12/URY/CO/3–4, §14; HRC, Concluding Observations on Portugal 

(Macau) (1997), UN Doc. CCPR/C/79/Add. 77, §16; Senegal (1997), UN Doc. 

CCPR/C/79/Add. 82, §5; Serbia and Montenegro (2004), UN Doc. CCPR/CO/81/SEMO, §8; 

CRC, General Comment No. 20 (n. 1087), §16; Concluding Observations on Brazil (2015), UN 

Doc. CRC/C/BRA/CO/2–4, §30(d); Ethiopia (2015), UN Doc. CRC/C/ETH/CO/4–5, §§44(a), 

46(e), 54(b) & 70(d); CEDAW, General Recommendation No. 33 (n. 957), §35(b); Concluding 
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right to participate in raising awareness about their rights,
1090

 which derives from 

children’s participatory rights, but has also recommended the participation of 

others.
1091

  Specifically participation has been recommended in the training of 

personnel whose role has a strong impact on the rights of others,
1092

 and in the 

dissemination of the results of the international review process.
1093

  In some cases, 

                                                 

Observations on Sierra Leone (2014), UN Doc. CEDAW/C/SLE/CO/6, §19(c); Maldives 

(2015), UN Doc. CEDAW/C/MDV/CO/4–5, §21(a); St. Vincent and the Grenadines (2015), UN 

Doc. CEDAW/C/VCT/CO/4–8, §19(a); Senegal (2015), UN Doc. CEDAW/C/SEN/CO/3–7, 

§39(c); Slovenia (2015), UN Doc. CEDAW/C/SVN/CO/5–6, §18(a); Tuvalu (2015), UN Doc. 

CEDAW/C/TUV/CO/3–4, §20(a); CERD, Concluding Observations on the United Republic of 

Tanzania (2007), UN Doc. CERD/C/TZA/CO/16, §13; Portugal (2012), UN Doc. 

CERD/C/PRT/CO/12–14, §20; CAT, Concluding Observations on Cambodia (2011), UN Doc. 

CAT/C/KHM/CO/2, §31; Japan (2013), UN Doc. CAT/C/JPN/CO/2, §17(c); CMW, 

Concluding Observations on Peru (2015), UN Doc. CMW/C/PER/CO/1, §21; Seychelles (2015), 

UN Doc. CMW/C/SYC/CO/1, §17(c). 
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 CRC, General Comment No. 5 (n. 179), §69. 

1091
 CRC, General Comment No. 3 (n. 938), §17; General Comment No. 5 (n. 179), §70; General 

Comment No. 11 (n. 500), §71; General Comment No. 13 (n. 840), §43(a); Concluding 

Observations on Bangladesh (2015), UN Doc. CRC/C/BGD/CO/5, §27; Ethiopia (2015), UN 

Doc. CRC/C/ETH/CO/4–5, §§44(a), 46(e), 54(b) & 70(d); The Gambia (2015), UN Doc. 

CRC/C/GMB/CO/2–3, §40(a); Timor-Leste (2015), UN Doc. CRC/C/TLS/CO/2–3, §57(b); 

United Arab Emirates (2015), UN Doc. CRC/C/ARE/CO/2, §46; United Republic of Tanzania 

(2015), UN Doc. CRC/C/TZA/CO/3–5, §45(e). 
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 There are too many references to list in full but they include: CRC, Concluding Observations on 

Montenegro (2010), UN Doc. CRC/C/MNE/CO/1, §§53 & 54(c); Albania (2012), UN Doc. 

CRC/C/ALB/CO/2–4, §63(c); Australia (2012), UN Doc. CRC/C/AUS/CO/4, §79; CEDAW, 

Concluding Observations on the Plurinational State of Bolivia (2015), UN Doc. 

CEDAW/C/BOL/CO/5–6, §17(c); CRPD, Concluding Observations on Germany (2015), UN 

Doc. CRPD/C/DEU/CO/1, §§20 & 26(c); Kenya (2015), UN Doc. CRPD/C/KEN/CO/1, §16; 

Mongolia (2015), UN Doc. CRPD/C/MNG/CO/1, §21; CAT, Concluding Observations on 

Belarus (2011), UN Doc. CAT/C/BLR/CO/4, §21(a); Cambodia (2011), UN Doc. 

CAT/C/KHM/CO/2, §25; Turkmenistan (2011), UN Doc. CAT/C/TKM/CO/1, §24(a); Japan 

(2013), UN Doc. CAT/C/JPN/CO/2, §17(c); CMW, Concluding Observations on the Philippines 

(2014), UN Doc. CMW/C/PHL/CO/2, §25(c). 
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 CEDAW, Concluding Observations on Afghanistan (2013), UN Doc. CEDAW/C/AFG/CO/1–2, 

§48; CERD, Concluding Observations on Albania (2003), UN Doc. CERD/C/63/CO/1, §31. 
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Committees urge participation in raising awareness about potential dangers, for 

example, from the abuse of drugs.
1094

 

4.1.3 Other Decisions affecting Human Rights 

Human rights can be impacted in ways not related to a specific human rights policy.  

As explored in section 2.3, indigenous peoples and some minorities have a right to 

free, prior and informed consent before developments that may infringe on their 

rights, and children have a right to a say in matters affecting them.  More generally, 

where there is a threat to the enjoyment of rights UN Committees have found that 

participation is required irrespective of whether this derives from a human rights 

policy or not as demonstrated below.  Decisions which may impair the enjoyment of 

rights may be made directly by the State, in which case they trigger the obligation to 

respect rights, or by third parties in which case they trigger the obligation to protect 

rights.  In the latter case, UN Committees have required participation in 

inspections,
1095

 and investigations.
1096

  However, UN Committees have developed 

much more jurisprudence on direct State threats to rights.  The Committees refer to a 

right to participate in these decisions affecting rights,
1097

 and assert an obligation for 

participation with regard to these decisions.
1098

  Participation is recommended with 

regard to any retrogressive measures that will reduce the enjoyment of rights 

overall,
1099

 and also in any decision that will directly remove a person’s access to 

their rights.
1100

  Committees have recommended participation in relation to wider 
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of Korea (2012), UN Doc. CRC/C/KOR/CO/3–4, §59; Monaco (2013), UN Doc. 
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rights issues including enforced disappearance.
1101

  The Committees particularly 

emphasise evictions,
1102

 and prevention of communities from accessing or using 

their land.
1103

  However, the removal of many other rights prompts Committees to 

recommend participation including in relation to trade union rights,
1104

 social 

security,
1105

 food,
1106

 and economic, social and cultural rights in general.
1107

  

Committees are particularly concerned to encourage participation in relation to 

development projects
1108

 and their impact on the right to water,
1109

 cultural rights,
1110

 

                                                 

1101
 HRC, Concluding Observations on Albania (2013), UN Doc. CCPR/C/ALB/CO/2, §20. 

1102
 There are too many references to list in full but they include: CESCR, General Comment No. 7 

(n. 799), §15(a); Concluding Observations on Belgium (2000), UN Doc. E/C.12/1/Add. 54, §3; 

Guyana (2015), UN Doc. E/C.12/GUY/CO/2–4, §45; HRC, Concluding Observations on Kenya 

(2012), UN Doc. CCPR/C/KEN/CO/3, §21. 

1103
 There are too many references to list in full but they include: CESCR, Concluding Observations 

on China, including Hong Kong, China, and Macao, China (2014), UN Doc. 

E/C.12/CHN/CO/2, §31; Sudan (2015), UN Doc. E/C.12/SDN/CO/2, §12(c); HRC, Concluding 

Observations on Cambodia (2015), UN Doc. CCPR/C/KHM/CO/2, §28; Canada (2015), UN 

Doc. CCPR/C/CAN/CO/6, §16; Suriname (2015), UN Doc. CCPR/C/SUR/CO/3, §47; 

Bolivarian Republic of Venezuela (2015), UN Doc. CCPR/C/VEN/CO/4, §21(a); CERD, 

Concluding Observations on France (2015), UN Doc. CERD/C/FRA/CO/20–21, §12(e); 

Guatemala (2015), UN Doc. CERD/C/GTM/CO/14–15, §§14(a) & 15; Rwanda (2015), UN 
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 CESCR, Concluding Observations on Paraguay (2015), UN Doc. E/C.12/PRY/CO/4, §6(a). 
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 CESCR, Concluding Observations on the People’s Republic of China (including Hong Kong 

and Macao) (2005), UN Doc. E/C.12/1/Add. 107, §§31 & 61; India (2008), UN Doc. 

E/C.12/IND/CO/5, §71; El Salvador (2014), UN Doc. E/C.12/SLV/CO/3–5, §27; Indonesia 

(2014), UN Doc. E/C.12/IDN/CO/1, §§27 & 28(a); Sudan (2015), UN Doc. E/C.12/SDN/CO/2, 

§12(c); CERD, Concluding Observations on Niger (2015), UN Doc. CERD/C/NER/CO/15–21, 

§§18 & 19(a). 

1109
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(2010), UN Doc. CERD/C/CMR/CO/15–18, §18(b). 
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and labour rights.
1111

  Breaches in civil and political rights can also give rise to a 

recommendation for participation.  Committees have recommended participation to 

protect children from violence,
1112

 and to prevent and investigate torture.
1113

  In 

addition to reviewing human rights policy, Committees also recommend 

participation in the evaluation, review and reform of existing law and practice to 

ensure that rights are not impaired.
1114

  Committees recommend participation in 

these decisions on the basis that it prevents a breach of rights.
1115

  Such participation 

enables the State to explore all options,
1116

 and to find a solution acceptable to all.
1117

  

This implies a strong principle of participation deriving from individual human 

rights in that a failure to engage in participation may constitute a breach of the right 
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in question.  Such a contention can be justified through the principle of individual 

autonomy, requiring that those whose rights are under threat have a choice as to how 

their situation can be ameliorated as argued in section 3.1, above. 

UN Committees have likewise urged a review of existing legislation,
1118

 of treaties 

that States have entered into,
1119

 and of practices of administrative bodies that are 

responsible for rights,
1120

 for conformity with human rights law.  With respect to the 

International Covenant on Economic, Social and Cultural Rights, they should 

“ensure that a comprehensive review is undertaken with respect to national 

legislation, administrative rules and procedures, and practices in an effort to ensure 

the fullest possible conformity with the Covenant.”
1121

  The Convention against 

Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment states that 

“[e]ach State Party shall keep under systematic review interrogation rules, 
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 CESCR, General Comment No. 7 (n. 799), §9; General Comment No. 15 (n. 742), §46; General 

Comment No. 16 (n. 851), §34; General Comment No. 19 (n. 799), §67; General Comment 

No. 20 (n. 534), §37; General Comment No. 23 (n. 222), §§57–58; HRC, General Comment 

No. 6 (n. 1003), §6; General Comment No. 28 (n. 990), §§25 & 31; CEDAW, General 

Recommendation No. 26 (n. 350), §26(j); General Recommendation No. 32 (n. 1067), §63(b); 

General Recommendation No. 33 (n. 957), §§21 & 51(h & l); CAT, General Comment No. 2 

(n. 1067), §4; General Comment No. 3 (n. 1061), §18; CERD, General Recommendation XXVII 

(n. 487), §1; General Recommendation XXIX (n. 487), §c; General Recommendation XXX 

(n. 1085), §6; General Recommendation No. 34 (n. 486), §10; CRC, General Comment No. 2 

(n. 1006), §19(d); General Comment No. 3 (n. 938), §40(c); General Comment No. 4 (n. 659), 

§§12, 16(e) & 20; General Comment No. 5 (n. 179), §18; General Comment No. 9 (n. 656), §17; 

General Comment No. 12 (n. 501), §48; General Comment No. 13 (n. 840), §41(d); General 

Comment No. 14 (n. 335), §15(a); CRPD, General Comment No. 1 (n. 621), §§26 & 37; General 

Comment No. 2 (n. 700), §28. 

1119
 CESCR, General Comment No. 22 (n. 798), §51. 

1120
 HRC, General Comment No. 20: Article 7 (Prohibition of torture, or other cruel, inhuman or 

degrading treatment or punishment) (1992), UN Doc. HRI/GEN/1/Rev. 6, p. 151, §11; 

CEDAW, General Recommendation No. 33 (n. 957), §20(a); CERD, General Recommendation 

XIII on the training of law enforcement officials in the protection of human rights (1993), UN 

Doc. A/48/18, p. 113, §3; CRC, General Comment No. 2 (n. 1006), §2; General Comment No. 5 

(n. 179), §38; General Comment No. 10 (n. 953), §27. 

1121
 CESCR, General Comment No. 1 (n. 1035), §2. 
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instructions, methods and practices as well as arrangements for the custody and 

treatment of persons subjected to any form of arrest, detention or imprisonment in 

any territory under its jurisdiction, with a view to preventing any cases of 

torture.”
1122

  Review processes should be periodic:
1123

 Committees have 

recommended that some policies be reviewed regularly,
1124

 or continuously,
1125

 or 

should be reviewed due to changed circumstances such as the development of 

scientific or technical knowledge.
1126

 

One particular, and very common, example of participation in the review of policy is 

in the international review process itself.  Most UN human rights treaties require 

periodic reporting by each State party to the relevant treaty every two to five years, 

or as requested by the relevant Committee and provide a review procedure.
1127

  The 

State has to present on the measures that it has taken to fulfil the treaty in 

question,
1128

 but problems relating to the human rights situation in the State may also 

                                                 

1122
 Convention against Torture (n. 166), art. 11. 

1123
 CESCR, General Comment No. 11 (n. 855), §8; General Comment No. 14 (n. 528), §§36 

& 44(f); General Comment No. 15 (n. 742), §37(f); General Comment No. 16 (n. 851), §34; 

General Comment No. 18 (n. 221), §33(c); General Comment No. 22 (n. 798), §49(b); General 

Comment No. 23 (n. 222), §§20, 28 & §62; CEDAW, General Recommendation No. 33 (n. 957), 

§20(a). 
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 CESCR, General Comment No. 19 (n. 799), §68; General Comment No. 20 (n. 534), §37; 

General Comment No. 23 (n. 222), §32; CRC, General Comment No. 4 (n. 659), §12. 

1125
 CAT, General Comment No. 2 (n. 1067), §4; CRC, General Comment No. 4 (n. 659), §18; 

General Comment No. 5 (n. 179), §33. 

1126
 CEDAW, General Recommendation No. 25 (n. 688), §16. 

1127
 International Covenant on Civil and Political Rights (n. 118), art. 40.1(b); International 

Covenant on Economic, Social and Cultural Rights (n. 205), art. 17.1; Convention on the 

Elimination of Discrimination against Women (n. 127), art. 18.1(b); Convention against Torture 

(n. 166), art. 19.1; Convention on the Rights of Persons with Disabilities (n. 130), art. 35.2; 

Convention on the Rights of the Child (n. 166), art. 44.1(b); International Convention on the 

Protection of the Rights of All Migrant Workers (n. 131), art. 73.1(b); International Convention 

on the Elimination of Racial Discrimination (n. 130), art. 9.1(b). 

1128
 International Covenant on Civil and Political Rights (n. 118), art. 40.1; International Covenant 

on Economic, Social and Cultural Rights (n. 205), art. 16.1; Convention on the Elimination of 

Discrimination against Women (n. 127), art. 18.1; Convention against Torture (n. 166), art. 19.1; 
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be raised.
1129

  Most treaties do not refer to the participation in this process of bodies 

other than the State and the UN,
1130

 though some more recent treaties require the 

State to make the reports available within its own jurisdiction.
1131

  Under a number 

of treaties, the Committees are empowered to invite other bodies to be involved in 

the process,
1132

 and the Committee on the Rights of the Child holds that these may 

include non-governmental organisations.
1133

  Under the Convention on the Rights of 

Persons with Disabilities each State is invited to hold an “open and transparent 

process” in the development of its report.
1134

  This provision is explicitly linked to 

another article within the treaty which provides for consultation with organisations 

of persons with disabilities.
1135

  Regional systems do not promote such participation.  

                                                 

Convention on the Rights of Persons with Disabilities (n. 130), art. 35.1; Convention on the 

Rights of the Child (n. 166), art. 44.1; International Convention on the Protection of the Rights 

of All Migrant Workers (n. 131), art. 73.1; International Convention on the Elimination of 
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Persons with Disabilities (n. 130), art. 38(a); Optional Protocol to the Convention against 

Torture (n. 166), art. 11(c). 

1133
 CRC, General Comment No. 5 (n. 179), §59. 

1134
 Convention on the Rights of Persons with Disabilities (n. 130), art. 35.4. 
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 Ibid., art. 4.3. 
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There is no periodic review procedure under the European Convention on Human 

Rights or under the Southeast Asian system.
1136

  In the review procedures available 

under the American and Arab systems, and under the European Social Charter, there 

is no reference to involvement of other parties in review processes.
1137

  However, the 

African Commission on Human and People’s Rights do invite States to involve non-

governmental organisations in the review process.
1138

 

There is therefore no explicit requirement under human rights treaties for the 

international review process to involve the participation of civil society, although the 

Convention on the Rights of Persons with Disabilities invites States to involve them.  

However, participation of civil society is recommended in the review process by 

Committees, including outside any of the contexts explored in chapter 2,
1139

 although 

nowhere have they asserted that there is a legal right to participate.  The Committee 

on Economic, Social and Cultural Rights holds that through civil society 

                                                 

1136
 European Convention on Human Rights (n. 165), arts. 20–37, only deals with complaints and 

petitions; the ASEAN Human Rights Declaration (n. 132) is not legally binding and creates no 

mechanisms for enforcement. 

1137
 American Convention on Human Rights (n. 132), arts. 41–43; Protocol of San Salvador (n. 233), 

art. 19; Arab Charter on Human Rights (n. 135), art. 31; European Social Charter (1961) 

(n. 230), art. 27. 

1138
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Periodic Report of the Republic of Togo (April–May 2012), §46; Concluding Observations and 

Recommendations on the 5th Periodic Report of the Federal Republic of Nigeria on the 

Implementation of the African Charter on Human and Peoples’ Rights (November 2015), §14. 
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 There are too many references to list in full but they include: HRC, Concluding Observations on 

the Bolivarian Republic of Venezuela (2015), UN Doc. CCPR/C/VEN/CO/4, §25; CESCR, 

Concluding Observations on Tajikistan (2015), UN Doc. E/C.12/TJK/CO/2–3, §39; CRC, 

General Comment No. 5 (n. 179), §59; Concluding Observations on Guinea (2013), UN Doc. 

CRC/C/GIN/CO/2, §29; CEDAW, Concluding Observations on Zimbabwe (2012), UN Doc. 

CEDAW/C/ZWE/CO/2–5, §45; CAT, Concluding Observations on Israel (2009), UN Doc. 

CAT/C/ISR/CO/4, §9; CMW, Concluding Observations on Uganda (2015), UN Doc. 

CMW/C/UGA/CO/1, §63; CED, Concluding Observations on Serbia (2015), UN Doc. 

CED/C/SRB/CO/1, §37. 
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involvement in drawing up national reports, “the preparation of the report, and its 

consideration at the national level can come to be of at least as much value as the 

constructive dialogue conducted at the international level between the Committee 

and representatives of the reporting State.”
1140

  Committees often recommend the 

active involvement of civil society in implementing the recommendations emerging 

from the review process.
1141

  The Committees cite a pragmatic ground for this 

participation, saying that it contributes to a fruitful review process,
1142

 and thus to the 

implementation of recommendations and the realisation of rights.
1143

  Committees 

recommend that civil society organisations be involved in the international review 

process prior to the drafting of reports,
1144

 in drafting their own reports,
1145

 be 
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on the Gambia (2015), UN Doc. E/C.12/GMB/CO/1, §32; Greece (2015), UN Doc. 

E/C.12/GRC/CO/2, §46; Guyana (2015), UN Doc. E/C.12/GUY/CO/2–4, §59; Iraq (2015), UN 
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(2015), UN Doc. E/C.12/SDN/CO/2, §60; Tajikistan (2015), UN Doc. E/C.12/TJK/CO/2–3, 

§39; HRC, Concluding Observations on the Former Yugoslav Republic of Macedonia (2015), 

UN Doc. CCPR/C/MKD/CO/3, §26; United Kingdom of Great Britain and Northern Ireland 

(2015), UN Doc. CCPR/C/GBR/CO/7, §28; Uzbekistan (2015), UN Doc. CCPR/C/UZB/CO/4, 

§29; Bolivarian Republic of Venezuela (2015), UN Doc. CCPR/C/VEN/CO/4, §25; CRC, 

General Comment No. 5 (n. 179), §59; CEDAW, Concluding Observations on Senegal (2015), 

UN Doc. CEDAW/C/SEN/CO/3–7, §2; CERD, General Recommendation No. 33: Follow-up to 

the Durban Review Conference (2009), UN Doc. CERD/C/GC/33, §1(g); CRPD, Concluding 
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present in the review process itself,
1146

 and in the implementation of measures taken 

in response to international review.
1147

 

4.1.4 Realisation of Rights Independent from the State 

Human rights can also be realised independently from the State, which is listed in the 

Secretary-General’s 1985 report as a form of participation.
1148

  This principle enables 

the autonomy promised by human rights.  Some of the means of realising one’s own 

rights are individualistic, rooted in the market or in charity, and thus are non-

democratic.  However, communities can have a say in the implementation of their 

rights either through mechanisms for collective bargaining with those delivering the 

rights, or through organising themselves to realise their rights leading to the most 

profound form of participation, where the community makes decisions independently 

                                                 

Observations on Turkmenistan (2015), UN Doc. CRPD/C/TKM/CO/1, §57; Ukraine (2015), UN 
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UN Doc. CEDAW/C/CHN/CO/7–8, §§32 & 33(a); CERD, Concluding Observations on 
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on Qatar (2015), UN Doc. CRPD/C/QAT/CO/1, §§9–10; CAT, Concluding Observations on 

Canada (2005), UN Doc. CAT/C/CR/34/CAN, §2. 
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Germany (2004), UN Doc. CCPR/CO/80/DEU, §9; Canada (2006), UN Doc. 

CCPR/C/CAN/CO/5, §6; CRC, General Comment No. 5 (n. 179), §59; CMW, Concluding 

Observations on Cape Verde (2015), UN Doc. CMW/C/CPV/CO/1, §53; Guinea (2015), UN 

Doc. CMW/C/GIN/CO/1, §60; Kyrgyzstan (2015), UN Doc. CMW/C/KGZ/CO/1, §45; Peru 

(2015), UN Doc. CMW/C/PER/CO/1, §§22–23 & 59; Seychelles (2015), UN Doc. 
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from government through co-operatives or traditional structures.
1149

  In 1969, the 

Declaration on Social Progress and Development recommended that individuals 

“receive the necessary aid in the exercise and safeguarding of their rights.”
1150

 

UN Committees rarely refer to communal delivery of rights as a form of 

participation.  However, the right for communities to deliver their own services can 

be justified in international human rights law.  Individuals and communities are 

entitled to realise their own rights independently of government services.  They are 

entitled to produce their own food,
1151

 and support their own health.
1152

  A negative 

obligation to refrain from interfering with community delivery should follow.  There 

are indeed some explicit obligations in international human rights law that confirm 

that the State should not interfere with communities providing some specific services 

to realise rights.  Several ILO Conventions protect the rights of workers to establish 

co-operatives in order inter alia to realise the right to work.
1153

  The International 

Covenant on Economic, Social and Cultural Rights provides “the liberty of 

individuals and bodies to establish and direct educational institutions,”
1154

 and 

requires that parents can “choose for their children schools, other than those 

established by the public authorities… to ensure the religious and moral education of 

their children in conformity with their own convictions.”
1155

  Similar provisions are 

found within the American regional system.
1156

  The European Convention on 

Human Rights does not go so far but does protect the right of parents to ensure that 

the education of children conforms to their own religious and philosophical 
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convictions.
1157

  The State has a strong positive obligation to ensure delivery of free 

education at primary level,
1158

 and to progressively introduce free education at 

secondary and higher levels,
1159

 but the Committee on Economic, Social and 

Cultural Rights has given its authoritative opinion that the State does not have a 

positive obligation to support schools outside the State system, though it must ensure 

that any funding distributed accords with the principle of non-discrimination.
1160

  

The liberty of parents and minorities to choose and carry out education is protected 

under a UNESCO Convention,
1161

 and was mentioned as a form of participation in 

Secretary-General’s 1985 report.
1162

 

The decisions over which communities can have control relate primarily to the 

delivery of services to fulfil socio-economic rights, although indigenous peoples 

should also be granted control over such matters as administration of justice.
1163

  

Some rights such as education and culture are more suited to direct popular control, 

particularly where minorities are concerned.  UN Committees have called for 

indigenous peoples to be granted control over education,
1164

 health,
1165

 water,
1166

 to 

administer their own systems of intellectual property,
1167

 and particularly over their 
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land and resources.
1168

  The Committee on Economic, Social and Cultural Rights 

holds that indigenous people have an “inalienable right to own, develop, control and 

use their customary lands and resources.”
1169

  Committees have urged other groups 

to be granted autonomy over education,
1170

 health,
1171

 and over administration of 

authors’ rights,
1172

 but have not asserted a right to control services except for 

indigenous peoples.  The Committee on Economic, Social and Cultural Rights has 

argued that women should be allowed to control housing, land, property, and food 

production, and though it may primarily have individual women in mind, this might 

enable groups of women to control the resources necessary to achieve their right to 

food.
1173

  ILO Convention No. 150 enables the State to delegate some tasks of labour 

administration to non-governmental organisations, or employers’ and workers’ 

organisations.
1174

  Collective bargaining can imply that the participatory process 

itself should be under the control of the employers and workers.
1175
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4.1.5 Extending the Scope for Participation 

The developing principle of participation therefore applies in the development, 

implementation and review of human rights policy, in the monitoring and promotion 

of rights that must be part of that policy, in other instances where rights are 

threatened outside the context of a human rights policy, and where services are being 

provided independently of the State.  However, there is scope for participation to 

occur beyond these contexts.  As has been demonstrated, both the concepts of self-

determination and development can be interpreted broadly.  Self-determination 

covers the use of resources and could require participation in all budgetary activities. 

The decisions potentially covered by participation deriving from the right to take part 

in government are extremely broad.  The right to take part directly in public life is 

merely one option alongside participation through representatives, but it is still a 

human right, and where the State takes this option, it must therefore be interpreted in 

line with human rights and political freedoms.
1176

  In the development of the 

Universal Declaration of Human Rights, it was clarified that the government in this 

article (pouvoirs-publiques) was inclusive of all State structures and was not limited 

to the executive branch of government.
1177

  According to the Human Rights 

Committee, it covers “all aspects of public administration, and the formulation and 

implementation of policy at international, national, regional and local levels.”
1178

  

This wording has been followed by other UN Committees.
1179

  However, there is no 

obligation to enable direct participation with regard to all of these policies where 

representative democracy is secured.  Amendments to the constitution require the 

consent of the people through referendum under the African Charter on Democracy, 

Elections and Governance.
1180
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At an even wider level, participatory democrats argue that there needs to be 

democratic accountability, not just for government but in the economic sphere, and 

within all central organisations of society.
1181

  If the decisions of private actors can 

be seen as encroaching on the sphere of self-determination, which as has been seen 

can be interpreted broadly, then the people should be able to endorse their decisions.  

This would mean that privatised service delivery and development non-

governmental organisations should not be able to make any permanent decisions on 

the use of resources, for example, without the consent of the people concerned.  

However, no such assertion is found within the Committees’ jurisprudence. 

4.2 Participants 

A challenge in realising participatory and deliberative democracy is to establish the 

demos in such a way as to enable wide participation without making the process 

unwieldy.
1182

  Human rights principles permit the restriction of human rights 

according to the principles of legality, necessity and proportionality, and 

participation can thus be restricted where necessary through the provision of less 

intensive forms of participation or through enabling indirect participation through 

representatives.  This section identifies those entitled to participate and those who 

have priority with regard to participation, enabling judgements to be made on the 

proportionality of any restrictions imposed.  It then explores how participants may be 

legitimately represented in participatory processes. 

4.2.1 Those whose Rights are affected 

Arising from the principle of individual autonomy, the first clear category of persons 

who may participate are those whose rights could be affected, either positively or 

negatively, by a policy or decision.  Pragmatic grounds can also support their 

participation where they are needed to provide information that is relevant to the 

realisation of their rights.  As was established in chapter 2 children have a right to be 

heard in matters affecting them, and persons with disabilities, minorities, indigenous 
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peoples, and workers have a right to participate in policy that is directed towards 

them.  Participatory democrats argue that persons need to be able to participate in 

decisions that affect their daily lives.
1183

 

The Committee on Economic, Social and Cultural Rights has asserted “the right of 

individuals and groups to participate in decision-making processes, which may affect 

their development” with regard to the right to health,
1184

 and refers to “the right to 

take part in the development of the community to which a person belongs, and in the 

definition, elaboration and implementation of policies and decisions that have an 

impact on the exercise of a person’s cultural rights.”
1185

  The Committee on the 

Elimination of Discrimination against Women asserts that women have a right to 

participate in policies specifically targeted at them.
1186

  Committees recommend that 

those whose rights are at stake should participate in the review of policy,
1187

 and the 

Committee on the Rights of the Child has derived a right to participate in the review 

of policy from children’s participatory rights.
1188

 

Those who are targeted by the policy in question should also be permitted to 

participate in its implementation.
1189

  Where a person’s existing access to rights is 

threatened, UN Committees recommend that they should be permitted to 

participate,
1190

 and the Committee on Economic, Social and Cultural Rights asserts 
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that they should have a right to participate.
1191

  Committees also recommend that 

persons should be able to participate in the promotion of their rights,
1192

 and in the 
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monitoring of their rights.  The Committee on the Elimination of Discrimination 

against Women has indicated that the participation of women in monitoring policies 

on women’s rights is a core obligation,
1193

 and that women should be able to 

participate in monitoring on the basis of non-discrimination.
1194

  The Committee on 

the Rights of the Child recommends children’s participation in the monitoring of 

rights in the context of their more general right to participate.
1195

  Committees have 

recommended that persons with disabilities
1196

 and workers
1197

 must be permitted to 

independently monitor rights.  The right of the child to be heard requires the State to 

allow children to participate in the monitoring of their rights,
1198

 sometimes through 

their own organisations.
1199

  Committees have often specifically recommended 

inviting members of affected communities to participate in international review 

processes.
1200
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4.2.2 Civil Society 

Rooting participation in self-determination means that the participants in decision-

making should also include the people as a whole.  In many cases, the people in 

question will be equivalent to the entire citizenry of the State, or to a substantial 

defined group within the State where they are recognised as subnational peoples.  

This tallies with deliberative democratic theory that defines the people as a national 

community.  Dryzek assumes that “political decisions are characteristically imposed 

on all.”
1201

  Habermas argued that decisions should be made by consensus, or if 

necessary by majority and that deliberation should be fully inclusive of all those 

possibly affected by the decision.
1202

  Pragmatic grounds also support the 

participation of civil society where it may have access to important information and 

resources. 

Participation of civil society is explicitly required in monitoring the enjoyment of 

rights under the Convention on the Rights of Persons with Disabilities.
1203

  The First 

Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading 

Treatment or Punishment establishes that the Subcommittee on Prevention of 

Torture and other Cruel, Inhuman or Degrading Treatment or Punishment should 

cooperate with international, regional and national organisations in monitoring 

torture,
1204

 and it does cooperate on this basis with civil society organisations.
1205

  

Furthermore, under the Protocol, no person or organisation should be sanctioned for 

communicating with the Subcommittee or with national monitoring mechanisms.
1206

  

The Declaration on the Right to Development establishes an individual and 

collective right to participate in development, implying that all individuals and 

peoples can participate in the policies that this term encompasses. 
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UN Committees recommend the participation of wider civil society in policy 

development,
1207

 review,
1208

 and implementation.
1209

  UN Committees frequently 

recommend that civil society actors should be involved in the monitoring process.
1210

  

                                                 

1207
 There are too many references to list in full but they include: CESCR, General Comment No. 1 

(n. 1035), §5; General Comment No. 11 (n. 855), §8; General Comment No. 18 (n. 221), §42; 

HRC, Concluding Observations on Colombia (2010), UN Doc. CCPR/C/COL/CO/6, §15; 

Mongolia (2011), UN Doc. CCPR/C/MNG/CO/5, §17; Sierra Leone (2014), UN Doc. 

CCPR/C/SLE/CO/1, §9; Sudan (2014), UN Doc. CCPR/C/SDN/CO/4, §6; CRC, General 

Comment No. 2 (n. 1006), §19(k); General Comment No. 10 (n. 953), §95; CEDAW, General 

Recommendation No. 25 (n. 688), §34; General Recommendation No. 26 (n. 350), §23(b); 

CEDAW & CRC, Joint General Recommendation No. 31 / General Comment No. 18 (n. 1036), 

§36; CERD, General Recommendation No. 32 (n. 927), §37; CRPD, Concluding Observations 

on Turkmenistan (2015), UN Doc. CRPD/C/TKM/CO/1, §51; CAT, Concluding Observations 

on Belgium (2014), UN Doc. CAT/C/BEL/CO/3, §9; New Zealand (2015), UN Doc. 

CAT/C/NZL/CO/6, §14; CMW, General Comment No. 1 (n. 227), §65; CED, Concluding 

Observations on Belgium (2014), UN Doc. CED/C/BEL/CO/1, §13; Mexico (2015), UN Doc. 

CED/C/MEX/CO/1, §16. 

1208
 CESCR, General Comment No. 23 (n. 222), §25. 

1209
 There are too many references to list in full but they include: CESCR, General Comment No. 14 

(n. 528), §56; General Comment No. 15 (n. 742), §50(c); General Comment No. 18 (n. 221), 

§38(d); General Comment No. 19 (n. 799), §72(c); General Comment No. 22 (n. 798), §53; 

HRC, Concluding Observations on Portugal (Macau) (1997), UN Doc. CCPR/C/79/Add. 77, 

§16; Germany (2004), UN Doc. CCPR/CO/80/DEU, §9; CRC, General Comment No. 5 (n. 179), 

§58; General Comment No. 10 (n. 953), §95; CEDAW, General Recommendation No. 30 

(n. 568), §28(d); CERD, Concluding Observations on Ireland (2005), UN Doc. 

CERD/C/IRL/CO/2, §3; Egypt (2016), UN Doc. CERD/C/EGY/CO/17–22, §14; CRPD, 

Concluding Observations on Turkmenistan (2015), UN Doc. CRPD/C/TKM/CO/1, §51; CAT, 

Concluding Observations on Cambodia (2011), UN Doc. CAT/C/KHM/CO/2, §31; Mauritius 

(2011), UN Doc. CAT/C/MUS/CO/3, §20; CMW, Concluding Observations on the Seychelles 

(2015), UN Doc. CMW/C/SYC/CO/1, §39; Timor-Leste (2015), UN Doc. CMW/C/TLS/CO/1, 

§62; Uganda (2015), UN Doc. CMW/C/UGA/CO/1, §57. 

1210
 CEDAW, General Recommendation No. 24 (n. 1036), §31(a); General Recommendation No. 26 

(n. 350), §23(b); General Recommendation No. 28 (n. 688), §27; General Recommendation 

No. 30 (n. 568), §§52(b) & 81(c); CRPD, General Comment No. 2 (n. 700), §48; CRC, General 

Comment No. 5 (n. 179), §§27 & 46; General Comment No. 8 (n. 958), §52; CAT, Concluding 

Observations on Turkey (2003), UN Doc. CAT/C/CR/30/5, §4(e); Latvia (2004), UN Doc. 

CAT/C/CR/31/3, §5(b); Djibouti (2011), UN Doc. CAT/C/DJI/CO/1, §12; Ethiopia (2011), UN 
 



Deepening Democracy 

220 

In the international review process, the Committees have recommended the 

participation of non-governmental organisations, particularly those interested in the 

subject matter of the treaty in question.
1211

  The Committee on the Rights of Persons 

with Disabilities derives such a recommendation from the obligation to consult with 

organisations of persons with disabilities.
1212

  In promoting rights Committees 

frequently emphasise the participation of the general public,
1213

 civil society,
1214

 and 
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community leaders.
1215

  Civil society is also recommended as a participant when 

State action has an impact on rights outside the context of human rights policy,
1216

 

particularly in addressing the prevention of torture.
1217
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UN Committees do not assert any right for civil society to participate,
1218

 although 

they have stated that a “wide process of consultation”
1219

 and participatory 

monitoring of policy form part of a core obligation of the State.
1220

  However, if civil 

society is accepted as embodying the deliberation of the people, then self-

determination can provide a ground for such a right.  The right is collective rather 

than individual, and does not belong directly to any particular organisation, but the 

people have a right to participate through organisations that represent a wide range 

of perspectives within the population.  This provides principles through which the 

demos may be legitimately restricted without preventing participation. 

Within civil society priority should be granted to vulnerable groups, whether or not 

their rights are specifically under question.  While deliberation in the public sphere 

might appear to encourage a single decision-making process that is open to all 

citizens on an equal basis, this is not necessarily fully inclusive.
1221

  It is important 

not only that participation is open to all, but that the process is fully inclusive in 

operation.
1222

  Some argue that participation can even marginalise vulnerable people 

further where it is not managed to ensure representativeness.
1223

  The principle of 
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equality and equal representation inherent in deliberative democracy,
1224

 self-

determination,
1225

 and human rights requires the assistance of those who are unlikely 

to be able to participate otherwise.  Young argues that deliberation should be 

conducted on the basis of inclusivity that acknowledges the cultural and gender 

biases inherent in the public sphere and actively seeks to counteract them.
1226

  

Geissel advocates that marginalised persons should be specifically recruited for 

participation to encourage them to avail of the opportunity.
1227

 

UN Committees urge the prioritisation of vulnerable persons in the delivery of 

human rights,
1228

 and this principle could be used to prioritise their participation 

also.  The principle of non-discrimination will also support the participation of 

particularly vulnerable persons.  Women, minorities, migrant workers and returning 

refugees, and persons with disabilities have an explicit right to take an equal part in 

political life.
1229

  The Universal Declaration of Human Rights states that “[e]veryone 

is entitled to all the rights and freedoms set forth in this Declaration, without 
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distinction of any kind.”
1230

  The Declaration also asserts the equality of men and 

women,
1231

 and it provides for some non-discriminatory measures in relation to 

specific rights.
1232

  The African Charter on Democracy, Elections and Governance 

requires States to eliminate discrimination,
1233

 and promotes the active participation 

of specific marginalised groups such as women and persons with disabilities in 

decision-making.
1234

  Non-discrimination is the underlying principle of a number of 

human rights treaties,
1235

 and is protected in others.
1236

  The UN Special Rapporteur 

on extreme poverty and human rights identifies this principle as very relevant to the 

functioning of participation.
1237

 

The majority of human rights treaties prohibit discrimination in the application of the 

treaties,
1238

 and so where participation is seen as being an essential component of the 
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implementation of the treaty, the principle of non-discrimination must apply.  Some 

treaties also prohibit discrimination under the law, implying that the whole law 

should be non-discriminatory and should be applied in a non-discriminatory 

manner.
1239

  This implies that where participation is stipulated in law, the principle 

of non-discrimination applies.  The African Charter goes further with regard to 

discrimination on the basis of gender, requiring States to eliminate any existing 

discrimination.
1240

  Non-discrimination therefore applies to any form of participation 

which is required to fulfil the State’s human rights obligations, and to the right to 

take part directly in public life where this has been enabled.
1241

  Where participation 

is enacted through domestic law, this must also be non-discriminatory. 

The Committee on the Elimination of Racial Discrimination defines discrimination 

as “any distinction, exclusion, restriction or preference… which has the purpose or 

effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal 

footing, of human rights and fundamental freedoms in the political, economic, social, 

cultural or any other field of public life.”
1242

  This wording has been followed in 

subsequent treaties
1243

 and endorsed as a definition by the Human Rights 

Committee.
1244

  The grounds on which discrimination is illegal are “race, colour, sex, 

language, religion, political or other opinion, national or social origin, property, birth 
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or other status.”
1245

  Some treaties provide further grounds including disability and 

age.
1246

  The European Convention on Human Rights additionally provides the 

ground of membership of a national minority, and the European Social Charter the 

grounds of health.
1247

  The American, African and Southeast Asian systems prohibit 

discrimination on the basis of economic status.
1248

  Discrimination on the basis of 

gender is particularly singled out in several treaties.
1249

  Other grounds under which 

discrimination is prohibited, according to the Committee on Economic, Social and 

Cultural Rights include age, disability, marriage and family status, sexual orientation 

and gender identity, health status, place of residence, economic or social situation or 

albinism.
1250

 

Applying the principle of non-discrimination, Committees do indeed encourage 

participation by marginalised people, such as minorities, women and those with 

disabilities in the development and implementation of national policy irrespective of 
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whether that policy is directed at them.
1251

  Committees have urged the State to 

ensure that marginalised people have an equal role in decision-making in general,
1252

 

and in particular in constitutional development,
1253

 and that minorities have access to 

the machinery of trade unions, which includes collective bargaining.
1254

  The 

Committee on the Elimination of Discrimination against Women has found that 

women have “the right to participate fully in and be represented in public policy 

formulation in all sectors and at all levels,”
1255

 and that the State should formulate 

and implement policy in consultation with “those representing persons with 

disabilities, younger and older persons, women, workers in the informal economy, 

migrants and lesbian, gay, bisexual, transgender and intersex persons, as well as 

representatives of ethnic groups and indigenous communities.”
1256

  Non-

discrimination can be a ground for ensuring the equal participation of marginalised 

groups, where there is already some form of participatory process, either through 
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eliminating existing discrimination, or through temporary special measures to 

promote their participation.
1257

 

The Human Rights Committee has urged the State to counter discrimination within 

specific participatory processes, including discussions on the political future of the 

State,
1258

 and to ensure that a tribal council that advises parliament represent all 

tribes.
1259

  In the case of Marshall v. Canada, however, it failed to investigate 

whether exclusion from a participatory process was discriminatory.
1260

  This case 

concerned a constitutional conference to identify and clarify the rights of indigenous 

peoples in Canada.  The Mikmaq tribe were not invited to the conference and alleged 

that their right to take part in public affairs had been breached.  The Committee 

asserted that it was up to the State “to provide for the modalities of such 

participation” and that the individuals in question had no unconditional right to 

choose a specific process.
1261

  It thus neglected to determine whether the process was 

discriminatory despite stating that it should not be.
1262

 

Individual cases have been taken under regional systems alleging discrimination 

within the mainstream electoral democratic system,
1263

 and analysis of these 
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indicates how the principle might apply in the context of participation.  In Yatama v. 

Nicaragua, the Inter-American Court of Human Rights found that stipulations 

regarding the organisation of political parties in the electoral law were indirectly 

discriminatory against indigenous peoples.
1264

  The importance of discrimination in 

this finding is clear when comparison is made with Castaneda v. Mexico, where 

similar political party regulations were upheld by the same court because the plaintiff 

did not come from a marginalised community and there was therefore no 

discrimination.
1265

  In Mtikila v. Tanzania, the African Court of Human and Peoples’ 

Rights endorsed a previous finding by the African Commission that “any measure 

which seeks to exclude a section of the citizenry from participating in the democratic 

processes is discriminatory and falls foul of the Charter.”
1266

  In this case the Court 

found that the exclusion of persons who did not belong to a political party was 

discrimination on the basis of political opinion.
1267

  It has to be stressed that all these 

cases related to a right to stand in elections, a right explicitly mentioned in the 

relevant treaties.
1268

  However, the Inter-American Court stressed in its findings that 

non-discrimination is important because indigenous peoples should be able to 

“participate, in equal conditions, in decision-making on matters and policies that 

affect or could affect their rights,”
1269

 implying that the principle of non-

discrimination applies to other forms of participation.  Under the European 

Convention on Human Rights there is no subjective right to stand in elections, but 
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the European Court of Human Rights has found that the exclusion of persons on the 

basis of ethnicity is forbidden as this constitutes discriminatory application of the 

law.
1270

  This would imply that where any form of participation is required by law, it 

should be non-discriminatory, though no cases have yet been decided on that 

basis.
1271

  No individual cases have been brought before the European Committee of 

Social Rights relating to non-discrimination in relation to any form of 

participation.
1272

 

4.2.3 Other Participants 

The right to take part in public affairs is normally also restricted to adults and may 

sometimes be restricted on other grounds such as mental capacity or criminal 

conviction,
1273

 although, as demonstrated in section 2.5, above, children have an 

independent right to participate.  It is also one of the few rights that can be 

legitimately restricted to citizens of the State,
1274

 and the American Declaration on 

Human Rights even imposes a duty on non-citizens not to participate in politics.
1275

  

According to the Human Rights Committee discrimination between nationals and 

non-nationals may be permitted in relation to rights that are explicitly confined to 

citizens.
1276

  However, cosmopolitan democrats are interested in expanding the 

deliberative community on the basis that decisions taken in one State will have an 
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impact beyond its borders.
1277

  This can be understood as relating to the 

extraterritorial obligations under the International Covenant on Economic, Social and 

Cultural Rights to realise rights through international co-operation,
1278

 and also to 

the emphasis within the right to self-determination to protection of a people from 

foreign interference with their affairs.  If a right to self-determination requires 

deliberation by the people in question, the State may be required to enable the 

deliberation of a foreign people or of foreign peoples before engaging an activity that 

affects their political status, natural resources, or development.  The International 

Convention on the Protection of the Rights of All Migrant Workers and Members of 

their Families supports the participation of migrant workers in local affairs,
1279

 but 

the current research has not found any reference to the participation of persons 

beyond the borders of the State in which the relevant decision or policy is formed. 

For pragmatic reasons it can be very important to involve other persons whose rights 

are not at stake, and who do not represent society more generally.  These can include 

experts and those who are responsible for others’ enjoyment of rights.  Committees 

have recommended that experts should be involved in human rights policy,
1280

 and in 

the promotion of human rights.
1281

  Teachers, parents, and the wider community 

should be involved in monitoring children’s rights.
1282

  Private parties who are 

responsible for the delivery of rights should be encouraged to participate in 

promotional activities,
1283

 including schools
1284

 and professionals who deliver 
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services.
1285

  In promoting awareness of the problems inherent in female genital 

mutilation, the Committee on the Rights of the Child has in one case recommended 

the involvement of the practitioners themselves in the promotional campaign in order 

that alternative sources of income can be found for them.
1286

  The media are a 

particularly important resource in raising awareness and should be involved,
1287

 and 

should monitor their own behaviour with regard to hate speech.
1288

  In one case the 
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Committee on the Rights of the Child recommended that internet cafes be involved 

in raising awareness about the information available online to children.
1289

 

4.2.4 Representation of Participants through Associations 

Many deliberative democratic innovations involve a random representative sampling 

of the population.  This is appropriate where participation is grounded in the self-

determination of the people as such a group can model how the whole community 

would consider the issue.  However, the State may still have to enable the 

participation of marginalised communities where their voices would otherwise be 

unheard, and must engage with those who have a right to participate as a result of 

their rights specifically being at issue.  In order to ensure that participatory processes 

do not become unwieldy, Committees often state that those targeted by a particular 

policy should participate through representative bodies.
1290

  Civil society in general 

is also represented through non-governmental organisations.
1291

  Freedom of 

association can give strong guidance with regard to identifying how participants can 

be represented.  The Universal Declaration of Human Rights promotes the right to 

freedom of association in article 20.  The right is also protected under several 

international treaties.
1292

  Regionally it is protected under the European, American, 
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African, and Arab systems.
1293

  The State has positive obligations to promote 

freedom of association under the African Charter on Democracy,
1294

 though there is 

no mention of it in the Protocol on the Rights of Women in Africa.
1295

  The specific 

freedom to form and join trade unions is protected under the International Covenants 

and the International Convention on the Protection of the Rights of All Migrant 

Workers and Members of their Families,
1296

 and is given much detail in the 

Convention concerning Freedom of Association and Protection of the Right to 

Organise, ILO Convention No. 87.
1297

  The International Covenants both refer to this 

Convention, holding that the Covenants would not prejudice the guarantees provided 

therein.
1298

  It has been argued that this provision is superfluous unless it is 

understood as indicating that the provisions of the Covenants should be interpreted 

in line with the ILO Convention.
1299

  This line of argument was followed in a 

dissenting opinion within the Human Rights Committee, believing that the 

Committee should follow the understanding of the ILO Committee on Freedom of 

Association.
1300

  This would mean that the International Covenants incorporate the 

rights provided by ILO Convention No. 87.  Regionally the right to form trade 

unions is protected under the European Social Charter, Arab Charter, and ASEAN 
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Declaration,
1301

 and trade union freedom is protected under the Protocol of San 

Salvador.
1302

 

Political purposes for freedom of association are most explicit in the Convention on 

the Elimination of All Forms of Discrimination against Women and the Convention 

on the Rights of Persons with Disabilities, which protect the freedom of women and 

persons with disabilities respectively to participate in “non-governmental 

organizations and associations concerned with the public and political life of the 

country.”
1303

  The American Declaration and Convention on Human Rights establish 

that associations can be formed for political purposes.
1304

  The African Charter for 

Democracy requires the promotion of civil society organizations in order “to 

promote democratic principles and practices as well as consolidate a culture of 

democracy and peace.”
1305

  In several treaties the freedom of association of trade 

unions is designed to protect the interests of their members,
1306

 the American 

Declaration establishes this as a purpose for freedom of association generally,
1307

 and 

the International Convention for the Protection of All Persons from Enforced 

Disappearance protects freedom of association specifically in order to “establish the 

circumstances of enforced disappearances and the fate of disappeared persons, and to 
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assist victims of enforced disappearance.”
1308

  It is therefore clear that under 

international law, freedom of association is intended among other things to enable 

democracy, and not merely electoral democracy, but participation through non-

governmental organisations, trade unions and other freely organised bodies. 

The Secretary-General’s 1985 report emphasises the importance of association for 

participation.
1309

  UN Committees mention freedom of association alongside 

participation frequently, implying the two concepts are related.
1310

  The Committee 

on the Elimination of Discrimination against Women has explicitly stated that 

participation should be enabled through freedom of association.
1311

  Some specific 

requirements that Committees have made in the context of participation include that 

the State should respect the freedom to establish trade unions
1312

 and civil society 

organisations,
1313

 and to register civil society organisations.
1314

  Committees have 

called for the independence of trade unions,
1315

 and the independence and autonomy 
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of other non-governmental organisations.
1316

  The State has explicit positive 

obligations to provide suitable conditions to promote associations under a number of 

treaties,
1317

 and Committees have found that the State should support non-

governmental organisations in order to enable effective participation.
1318

 

It is common for some freedoms to gain a particular meaning when combined with 

other human rights.  For example, in the context of freedom of religion, freedom of 

association has been taken to require the State to officially recognise associations of 

religious adherents.
1319

  Elsewhere the right has required the State to recognise other 

groups,
1320

 particularly trade unions.
1321

  In the context of participation, such 

recognition is vital and may provide the means through which communities may be 

represented in participatory fora.  The State has to at least consider recognising 

associations and not put unreasonable administrative burdens before them in order to 

be recognised.
1322

  Ethnic communities should be recognised through the principle of 

self-identification, meaning that they should individually and collectively have the 

right to identify their membership of a minority.
1323

  Persons have the right to join 
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the trade union of their choice, and should not be restricted due to their choice of 

work.
1324

  Therefore, where the State is conducting consultations, it is important that 

those representing the community be truly representative of them and UN 

Committees recommend that the State should ensure this.
1325

  UN Committees 

emphasise that minorities and indigenous peoples should have the right to choose 

their own representatives,
1326

 or be represented by their traditional institutions.
1327

  

Trade unions should be represented by persons who are democratically elected to 

positions of authority within the union.
1328

 

The freedom of association of groups and of individuals may in some cases clash.  In 

those cases, the rights and freedoms of others can form a legitimate restriction on 

freedom of association.
1329

  Where individuals wish to be associated with a 

community who wish to deny them membership, the State may be permitted certain 

discretion in balancing the rights,
1330

 but associations are generally entitled to define 

their own membership, where admission of persons would go against some of the 
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principles of the organisation.
1331

  However, where certain further rights accrue from 

such membership, and where the definition of membership of a group is 

discriminatory, groups may be compelled to accept the association of certain 

individuals.  In Lovelace v. Canada the Human Rights Committee found that the 

complainant’s individual right to associate with an indigenous people outweighed 

the group’s right to exclude her since that was based on a system that was 

discriminatory.
1332

  This case concerned a definition of membership that was 

enshrined not merely in indigenous custom but in national law, and was explicitly 

discriminatory on the basis of gender.
1333

 

Freedom of disassociation is guaranteed in the African Charter on Human and 

Peoples’ Rights,
1334

 and has been held to be an integral part of freedom of 

association by other bodies.  This prohibits sanctions on individuals who refuse to 

join certain organisations or who choose to leave them.  It has been applied in the 

European Court of Human Rights, for example, to prohibit “closed shop” agreements 

which require workers join a particular union when they take a job,
1335

 or 

requirements for persons to join private professional organisations in order to 

conduct a trade,
1336

 or membership of organisations that is automatic on the purchase 

of property.
1337

  The African Court of Human Rights has found that involvement in 

politics cannot be made dependent on membership of a political party.
1338

  The 

Human Rights Committee appears less committed to the principle and found in 

Gauthier v. Canada that a journalist could be denied access to facilities at Parliament 
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because of his failure to join a private organisation of the press, though with 

significant dissent from some members.
1339

  The Inter-American Court of Human 

Rights has found that enforced association is prohibited where association is a 

prerequisite for enjoying one’s other human rights, such as the freedom of 

expression of journalists.
1340

  If this principle is to be applied to participation, it is 

clear that the State cannot assume that participating organisations represent all the 

people they claim to represent. 

As a result of the freedoms of association and disassociation, where communities are 

divided, the State may be forced to recognise both sides in the schism, and enable 

them both to participate.  The European Court of Human Rights has some 

jurisprudence on the State’s obligation to recognise religious minorities, requiring 

that in the event of internal division, freedom of religion, read in conjunction with 

freedom of association, requires the State to recognise both sides to the dispute.
1341

  

While these cases relate to the registering of religious communities rather than their 

participation, the application of this principle would require the State to look beyond 

traditional institutions, where these do not fully represent all those within the 

community. 

Where individuals do not wish to disassociate with a community, but wish 

nevertheless to participate on the basis of smaller associations, the European Court 

of Human Rights has found that their freedom of association can be restricted in 

order to protect the autonomy of the overall organisation.  In Sindicatul “Păstorul 

cel bun” v. Romania, the Court found that the State was entitled to refuse to register 

a trade union of priests (and thereby deny it the participatory rights that would 

accrue) in order to protect the autonomy of the church in question.
1342

  Nevertheless, 
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the Court noted that there were provisions for the individuals concerned to form 

representative structures within the church statutes.
1343

  It is uncertain whether the 

lack of such an option might mean that the rights of the individuals in question might 

outweigh the autonomy of the church.  Furthermore, this case involved a religious 

organisation, whose autonomy is additionally protected by the freedom of religion: it 

is uncertain whether a restriction on the formation of an organisation representing a 

minority faction within a community would be legitimate in other contexts. 

A study of the legitimate restrictions on freedom of association may give an 

indication of how tensions between different parties may be overcome.  Restrictions 

on freedom of association must be in accordance with established law, must pursue a 

legitimate aim from among the listed aims in the various treaty provisions, and abide 

by the principles of necessity and proportionality.
1344

  Applying these restrictions 

within the context of participation will require the State to establish a law indicating 

the criteria according to which communities and groups may participate and be 

represented.  Failure to do so will mean that the restriction is illegitimate.
1345

  In 

order to be sufficient, the law must be public, must not allow unfettered 

administrative power, and must be clear and unambiguous to the extent that those 

subject to it could foresee its consequences for them.
1346

 

With regard to proportionality it should be noted that a failure to allow a particular 

group to participate is not a complete denial of freedom of association.  Groups and 

communities can continue to form associations for the promotion of their interests 

and engage in free political debate outside a formal participatory process.  The 

European Court of Human Rights has found that the denial of a particular national 

minority status to an association can be a legitimate restriction where it is undertaken 
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to protect the rights of other groups who do form national minorities.
1347

  It has 

found similarly that the removal of political party status can be legitimate in 

exceptional cases where there is a threat to public safety and national security.
1348

  

However, as human rights must protect values that are not merely illusory but 

practical, any restriction on the recognition of an association must be justified as 

being necessary for the purpose.
1349

  Factors that can be considered in restricting the 

scope of participation include the economy of time and costs of implementation.
1350

 

Freedom of association can give rise to negative obligations and also to positive 

obligations to prevent interference with associations and their activities.  The 

European Court of Human Rights has found a violation of the right where national 

law allowed employers to undermine trade union activities by offering financial 

incentives.
1351

  The State may also be required to act to ensure that those claiming to 

represent communities are not tainted by corruption in order to ensure that freedom 

of association is genuine.
1352

  The African Charter on Democracy, Elections and 

Governance goes further and requires the State to create conditions conducive for 

civil society organisations to exist.
1353

 

The principle of freedom of association is therefore well developed in international 

law, prescribing a number of precise State obligations.  If these were to be imposed 

systematically to participation, they would contribute to a much more rigorous 

approach to the topic.  However, while UN Committees do assert that freedom of 

association is important for achieving participation,
1354

 the Human Rights 
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Committee neglected to consider the subject when confronted with a participatory 

process where freedom of association would have been applicable.  The case of 

Mahuika v. New Zealand concerned the application of fishing legislation which had 

been developed following extensive consultation between the government and the 

Maori people.  The applicants were Maori who had not consented to the agreed 

legislation. 

While freedom of association was not raised by the applicants, they did allege that 

the consultation process was insufficient in ways that raise issues related to freedom 

of association.  They alleged that the representatives of the Maori had acknowledged 

that they had no authority to act on behalf of the Maori people as a whole, and that 

their authority to represent particular tribes was not clear, that a significant number 

of tribes and sub-tribes opposed the agreement or agreed to it conditionally, and that 

legal action by some tribes was discontinued as a result of an agreement to which 

they were not a party.
1355

  However, the Committee’s analysis of the agreement 

related purely to the numerical majority of support for the agreement within the 

Maori people, implying that it considered that the rights of the Maori community as 

a whole were a sufficient reason not to consider the opinions of those Maori tribes 

who disagreed with the outcome of the consultation process.
1356

  The Committee 

emphasised that the consultation was broad, though the final decision was not 

reflective of all Maori tribes, it did reflect the majority view.
1357

  It appears that these 

Maori tribes had no right, in the context of the consultation process at least, to 

associate as a distinct group within the Maori people for the purposes of settling 

fishing claims.  However, the Human Rights Committee did not examine this case in 

terms of freedom of association, and so missed an opportunity to identify how the 

right applies in the context of participation. 

Freedom of association can be relevant to providing parameters for all forms of 

participation, whether they are well established in international law, established in 

domestic law, or can be identified as direct participation in public life.  It is 
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particularly pertinent to the communal delivery of rights, where ability to associate is 

essential.  However, despite the well-accepted link between freedom of association 

and participation, there are very few cases where legal bodies have considered the 

implications of the freedom for participation in detail.  This study has therefore been 

dependent on cases dealing with recognition of associations rather than their active 

participation.  However, it is clear that a number of principles developed are very 

relevant when considering if participatory processes are sufficient. 

4.3 Implementation of Participation 

Democratic theorists have suggested a plethora of forms to enable genuine 

deliberation.
1358

  Some theorists have advocated specific processes including 

deliberative polls, citizens’ assemblies, or citizens’ juries, to enable the deliberation 

of a representative sample of the whole population and the formation of the common 

will.
1359

  Information technology may enable further development of participatory 

processes.
1360

  This work constitutes a mine of ideas that promises considerable 

guidance in the conduct of deliberation processes.  Nevertheless, human rights 

principles allow States considerable discretion in choosing how they wish to fulfil 

their positive obligations,
1361

 and most of these specific processes can be seen as 

options rather than being legally prescribed.  The Human Rights Committee has 

listed referendums, popular assemblies, public debate and dialogue as means through 

which direct participation in political life may be realised.
1362

  Grounding 

participation either in individual autonomy or collective self-determination should 

justify the establishment of particular processes to represent individual or collective 

views. 
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Some deliberative democrats have focused on ensuring that deliberation is genuine 

within whatever structure is provided.  Some like Habermas argue for strict rules of 

engagement, while others have a less strict view of what constitutes deliberation.
1363

  

Young argues that strict emphasis on rational deliberation undermines more 

marginalised participants who may be more comfortable engaging in narrative or 

emotional appeals.
1364

  Young has developed guidelines to ensure that deliberation is 

inclusive, arguing that weak groups can exert more influence when deliberation 

requires persons to justify their opinions and to listen to others.
1365

  Smith advocates 

the support and incentivisation of marginalised participants to ensure 

inclusiveness.
1366

 

Habermas lists the basic political rights that are required for deliberation.
1367

  

Similarly, though narrower in scope, the Human Rights Committee states that public 

debate requires adherence to the principles of freedom of expression, especially a 

free press, and freedom of association.
1368

  Habermas is particularly concerned about 

the balance of power within the public sphere between civil society and other actors 

such as the media.
1369

  In order to redress imbalances in the public sphere that are 

independent of the structure of the State, it is necessary to engage positive State 

obligations.  The African Charter on Democracy, Elections and Governance imposes 

a positive obligation on the State to promote a culture of dialogue.
1370

  The State’s 

obligations with regard to participation can thus be classified as positive and 

negative obligations.  In fact it can be useful to see the State’s obligations through 

the prism of the tripartite scheme to respect, protect and to fulfil rights. 
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It is impossible here to delineate proposals of deliberative democrats systematically, 

or to analyse how they might be realised through the imposition of legal obligations: 

this must remain a project for the future.  Nevertheless, from the brief study offered 

here, it is clear that some of this material has already been addressed in 

recommendations of human rights bodies, and occasionally in international treaties, 

but that this needs to be addressed much more systematically if human rights law is 

to contribute to the establishment of genuine deliberation. 

4.3.1 The Obligations to Respect and Protect Participation 

It is clear from Committee jurisprudence that the State should ensure that entitled 

participants are not prevented from taking part in participatory processes.  They 

should not create any undue obstacles,
1371

 and should ensure that other parties do not 

prevent persons from participating.
1372

  Where the process is provided by an 

international body such as in international review, the State should refrain from 

preventing participants attending.
1373

 

The State must respect forms of participation where participants take the lead.  These 

include collective bargaining and consultation between workers and employers, 

which can take place with no State involvement.
1374

  By analogy, other voluntary 

agreements within society, for example, between landlords and tenants should be 
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respected by the State as a form of participation as long as the rights of those 

involved and of others are fully respected in such agreements.  The State is also 

required to respect community control of services where this is necessary to achieve 

rights.  The Committee on the Elimination of Racial Discrimination has urged States 

not to interfere with private education.
1375

  This is particularly the case with regard to 

religious education which should not be curtailed by the State.
1376

  In Catan and 

others v. the Republic of Moldova and Russia, the European Court of Human Rights 

found that the closure and unreasonable regulation of private minority-language 

schools constituted a breach of the right to education.
1377

  Where States do interfere 

with indigenous control of land they need to engage in consultation to obtain free, 

prior and informed consent.
1378

 

A further obligation to respect the principle of participation requires the State to 

respond to the common will of the people as it is manifest in discourses in the public 

sphere.  While this may at first appear impractical, these discourses can be 

communicated to the State through petitions or protest actions, which should be 

understood as forms of participation that have the potential to influence subsequent 

decisions.  A number of democratic innovations involve laws that require the State to 

be responsive to petitions.
1379

  Such a responsibility can be built on the freedom of 

expression, particularly in the context of freedom of assembly.  The Special 

Rapporteur on extreme poverty and human rights linked both freedoms to effective 

participation,
1380

 and the Secretary General’s 1985 report found that there was “a 
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close underlying relationship between freedom of expression… and popular 

participation”
1381

 and that “[p]articipatory aspirations express themselves, at first, in 

assemblies.”
1382

  Both freedoms are protected under many international and regional 

instruments.
1383

  The Human Rights Committee has asserted that “[c]itizens also take 

part in the conduct of public affairs by exerting influence through public debate and 

dialogue with their representatives or through their capacity to organize themselves” 

and that this “participation is supported by ensuring freedom of expression, assembly 

and association.”
1384

 

Nowak argues that in contrast to freedom of expression and association, in which 

political purposes form just one of many legitimate purposes, freedom of assembly is 

primarily focused on its democratic, political purpose.
1385

  He contends that the 

freedom is restricted to protecting assemblies intended to impart ideas in public, 

other forms of assembly being protected through freedom of religion, right to 

privacy, or freedom of association.
1386

  Many of the cases in which breaches of 

freedom of assembly have been found by the Human Rights Committee have related 

to demonstrations or other forms of political gatherings.
1387

  Such assemblies should 
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not be organised by the State and are therefore an expression of civil society.  

Freedom of assembly has been mentioned alongside participation by UN 

Committees.
1388

  The European Court of Human Rights has held that involvement in 

peaceful demonstrations should have no negative consequences for one’s career,
1389

 

and thus it may be deduced that it should also not have any negative consequences 

for one’s involvement in participatory processes. 

As has been seen, the freedom of expression of children provides them with a right 

to be heard according to their age and maturity.
1390

  Other treaties are not so explicit, 

but the Human Rights Committee has found that “in order to ensure the full 

enjoyment of rights protected by article 25 [the right to take part in public affairs], 

the free communication of information and ideas about public and political issues 

between citizens, candidates and elected representatives is essential.”
1391

  The 

African Commission on Human and Peoples’ Rights has found that freedom of 

expression is a fundamental human right, essential to individual personal 

development, political consciousness and participation in the public affairs of a 

country.
1392

  UN Committees mention freedom of expression frequently alongside 

participation.
1393
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The freedoms of assembly and expression are indispensable to enabling the free 

propagation of ideas in the public sphere, which is needed for public deliberation and 

the formation of the public will.  The State should subsequently respond to this 

communication, including by developing participatory processes where 

necessary.
1394

  As explored in section 2.5, above, the freedom of expression of 

children explicitly entails a right to be heard and therefore to be taken into 

account.
1395

  Other Committees mention that citizens’ wishes should be 

respected,
1396

 their demands incorporated,
1397

 and that they should be permitted to 

petition the government,
1398

 which all imply that citizen-led communication should 

be understood as participation. 

4.3.2 The Obligations to Fulfil Participation 

It is clear that UN Committees hold that the State is required to initiate some form of 

participatory process when a policy is to be developed which triggers the need for 

participation.
1399

  Where rights are under threat, the State also needs to proactively 
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engage in genuine consultation,
1400

 providing practical mechanisms for 

consultation.
1401

  The establishment of these mechanisms is the State’s own 

responsibility even when protecting rights from a third party.
1402

  Committees have 

stressed that a consultation process should be “systematic”,
1403

 and that there should 

be “clear procedures” for participation.
1404

  Specific bodies should be set up to 

enable participation in the review of legislation,
1405

 on a permanent basis in one 

recommendation of the Committee on the Rights of Persons with Disabilities.
1406

  

There are occasional recommendations for specific forms of participation.  The 
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Committee on the Rights of the Child recommends conducting a survey to determine 

education policy.
1407

  Under the African Charter on Democracy, Elections and 

Governance the State is required to promote participation through appropriate 

structures but no further detail is given.
1408

 

Participation should be established in the constitution and legislation of the State.
1409

  

The Committees assert that States should ensure or guarantee participation for 

communities,
1410

 specifically using law to underscore such a guarantee.
1411

  In one 

                                                 

1407
 CRC, General Comment No. 1 (n. 1065), §22. 

1408
 African Charter on Democracy (n. 139), art. 28. 

1409
 HRC, General Comment No. 25 (n. 119), §5. 

1410
 There are too many references to list in full but they include: CESCR, General Comment No. 14 

(n. 528), §54; Concluding Observations on the Gambia (2015), UN Doc. E/C.12/GMB/CO/1, 

§32; Greece (2015), UN Doc. E/C.12/GRC/CO/2, §46; Iraq (2015), UN Doc. E/C.12/IRQ/CO/4, 

§62; Italy (2015), UN Doc. E/C.12/ITA/CO/5, §60; Sudan (2015), UN Doc. E/C.12/SDN/CO/2, 

§60; HRC, Concluding Observations on Colombia (2010), UN Doc. CCPR/C/COL/CO/6, §15; 

El Salvador (2010), UN Doc. CCPR/C/SLV/CO/6, §7; CERD, Concluding Observations on the 

Czech Republic (2015), UN Doc. CERD/C/CZE/CO/10–11, §10; Egypt (2015), UN Doc. 

CERD/C/EGY/CO/17–22, §18(c); Suriname (2015), UN Doc. CERD/C/SUR/CO/13–15, §32; 

CRPD, Concluding Observations on the European Union (2015), UN Doc. CRPD/C/EU/CO/1, 

§29; Gabon (2015), UN Doc. CRPD/C/GAB/CO/1, §69; Kenya (2015), UN Doc. 

CRPD/C/KEN/CO/1, §12(c); Mongolia (2015), UN Doc. CRPD/C/MNG/CO/1, §49; CMW, 

Concluding Observations on Mali (2006), UN Doc. CMW/C/MLI/CO/1, §17; Ecuador (2010), 

UN Doc. CMW/C/ECU/CO/2, §22; Uruguay (2014), UN Doc. CMW/C/URY/CO/1, §36; CED, 

Concluding Observations on Mexico (2015), UN Doc. CED/C/MEX/CO/1, §16. 

1411
 CESCR, Concluding Observations on Turkey (2012), UN Doc. E/C.12/TUR/CO/1, §27; 

Ecuador (2012), UN Doc. E/C.12/ECU/CO/3, §9; New Zealand (2012), UN Doc. 

E/C.12/NZL/CO/3, §11; Togo (2013), UN Doc. E/C.12/TGO/CO/1, §26; Paraguay (2015), UN 

Doc. E/C.12/PRY/CO/4, §6(a); HRC, Concluding Observations on Colombia (2010), UN Doc. 

CCPR/C/COL/CO/6, §25; Plurinational State of Bolivia (2013), UN Doc. CCPR/C/BOL/CO/3, 

§25; Finland (2013), UN Doc. CCPR/C/FIN/CO/6, §16; Paraguay (2013), UN Doc. 

CCPR/C/PRY/CO/3, §27; Peru (2013), UN Doc. CCPR/C/PER/CO/5, §24; Bolivarian Republic 

of Venezuela (2015), UN Doc. CCPR/C/VEN/CO/4, §21(a); CERD, Concluding Observations 

on the Lao People’s Democratic Republic (2005), UN Doc. CERD/C/LAO/CO/15, §18; 

Ecuador (2008), UN Doc. CERD/C/ECU/CO/19, §16; Peru (2009), UN Doc. 

CERD/C/PER/CO/14–17, §§9 & 14; Guatemala (2010), UN Doc. CERD/C/GTM/CO/12–13, 
 



Elaborating a Human Rights Principle of Participation 

253 

case the Committee on the Elimination of Racial Discrimination noted that a national 

court had ordered the development of a participatory process.
1412

  The timing of 

participation is critical: it is important that it should take place at a time before 

important decisions have been made while participants can still affect policy.
1413

  

This is explicitly a component of the principle of free, prior and informed consent.  

Theorists emphasise the importance of having an experienced and skilled organiser 

and facilitator to achieve effective participation,
1414

 and of adequately resourcing the 

process.
1415

 

The UN has developed significant detail on the establishment of national human 

rights institutions that provide mechanisms whereby all government policies can be 

reviewed on an ongoing basis.  In 1993, the General Assembly adopted the 

Principles relating to the Status of National Institutions, commonly known as the 

Paris Principles.
1416

  These encourage the establishment of permanent national 

human rights institutions with a role in promoting human rights and reviewing 

policy.  The Principles encourage the “pluralist representation of the social forces (of 

civilian society),” either through cooperation or through appointment to its board of 

members of non-governmental organisations as well as trends in philosophical and 
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religious thought, of experts and of government.  The institutions are also 

encouraged to develop relations with non-governmental organisations, particularly 

those representing vulnerable groups.  UN Committees have frequently urged the 

State to follow the Paris Principles in setting up a national human rights 

institution
1417

 in consultation with civil society,
1418

 that its members should be 

appointed through a participatory process,
1419

 and that its purpose is to enable the 

participation of civil society.
1420

  Several Committees have developed general 
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comments and recommendations on this specific topic.
1421

  UN Committees stress 

that national human rights institutions should be involved in the monitoring, review 

and promotion of rights policies,
1422

 in the implementation of those policies,
1423

 and 

in the international review process.
1424

  They should be participative in their 

formation,
1425

 and consultative in the conduct of their business.
1426

  Specific national 
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institutions with a human rights mandate such as those charged with monitoring 

torture should also be established through consultation with civil society, according 

to UN Committees.
1427

 

Different participatory forms are appropriate in different circumstances: the context 

has an important impact on their effectiveness.
1428

  Participation in policy 

implementation requires a systematic process or mechanism.
1429

  Often this involves 

participants being represented in management or administration.
1430

  States have 

been encouraged to see targeted communities as partners rather than recipients in the 

policy in question.
1431

  The Secretary General’s 1985 report found that “[i]n a 

number of countries, representatives of interest groups sit on public advisory bodies 

dealing, for instance, with the advancement of women, environmental protection, 

consumers’ problems or more specific questions.”
1432

  Representation in 
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management can take place at the local level,
1433

 including on school boards,
1434

 or 

prison boards,
1435

 or it may take place through representation on national bodies that 

States should establish.
1436

  Specific institutions can be established to enable the 

participation of children such as youth parliaments, children’s forums and school 

councils.
1437

  Participation should be guaranteed by the State,
1438

 including through 

legislation that regulates such participation.
1439
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The monitoring of rights and policies entails the development of statistical data.  

Participation in such monitoring means being involved in establishing frameworks 

and benchmarks,
1440

 and in collecting
1441

 and analysing
1442

 this data.  The State must 

involve persons in the monitoring process,
1443

 permit them to carry out their own 

monitoring activities,
1444

 and support them through resources
1445

 and human rights 

education.
1446

  The State can allow participation by incorporating representatives of 
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civil society and concerned groups into national institutions for monitoring rights.
1447

  

However, the State’s obligations to implement participation in the context of 

promoting rights are not provided in detail by the UN Committees. 

Participants often require State support to be able to participate effectively.  The UN 

Special Rapporteur on extreme poverty and human rights found that financial and 

logistical support needs to be given to civil society groups.
1448

  Participants should 

be supported through consultation processes including through the provision of legal 

support.
1449

  The State should support participants in the international review process 

financially.
1450

  The Committee on the Rights of Persons with Disabilities in 

particular holds that civil society organisations need support including the provision 

of resources in order to be able to effectively participate in implementation.
1451

  The 

State should support civil society groups in order that they may participate.
1452

  In 

places Committees urge the State to support those who are engaged in the promotion 

of rights through training or provision of resources.
1453
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Support is particularly required for vulnerable participants in order to realise non-

discrimination.  In interpreting the provisions on non-discrimination under the 

treaties, the Committees have identified both positive and negative obligations.  The 

State must abstain from distinguishing on the prohibited grounds in applying the 

Covenants.  Equal treatment in law can itself be discriminatory where it has an 

unequal effect on different groups,
1454

 and the State can take positive measures to 

counter existing discrimination against marginalised communities in the realisation 

of their rights.
1455

  However, while allowing that any such positive discrimination is 

legitimate as long as it is needed, it does not state what conditions would require 

such actions on the part of the State.  The Committee on the Elimination of Racial 

Discrimination argues that the purpose of the Convention is to achieve de facto 

equality between racial groups and thus encourages temporary special measures to 

achieve this equality.
1456

  Marginalised communities face barriers in participating on 

an equal basis through lack of access to time and resources, poor literacy and 

education, lack of ability in the appropriate language, and discrimination, all of 

which must be actively addressed.
1457

  The Committee on the Elimination of 

Discrimination against Women has similarly argued that positive measures are 

necessary to achieve the goals of the Convention.
1458

  It has listed many possible 

measures including several that can be applied to participatory processes such as 

“outreach or support programmes; allocation and/or reallocation of resources; 
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preferential treatment; numerical goals connected with time frames; and quota 

systems.”
1459

  Under the African Charter on Human and Peoples’ Rights, the State 

must ensure the elimination of discrimination against women, implying positive 

action.
1460

 

In several places, UN Committees have applied the principles of non-discrimination 

directly to participatory processes.  The Human Rights Committee and the 

Committee on the Rights of the Child have recommended that participation be 

conducted on the basis of non-discrimination,
1461

 and that the State tackle practical 

barriers to participation.
1462

  The State has been specifically recommended to take 

temporary special measures to counter existing discrimination against 

participants.
1463

  Under the Convention on the Rights of Persons with Disabilities, 

the State is required to provide resources for organisations of persons with 

disabilities,
1464

 and Committees have recommended on the basis of other treaties that 

the State support marginalised groups in the shape of resources or training, or the 

creation of a representative structure.
1465

  In tackling barriers to equal participation, 
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the State may be required to intervene in the representation of participants to ensure 

that marginalised groups are equally represented.
1466

 

The provision of support is also particularly relevant to situations where 

communities are delivering their own services.  This fulfils the State’s positive 

obligation to facilitate rights.  Facilitation is linked to the responsibility of all 

members of society to realise rights,
1467

 and is intended to empower individuals,
1468

 

and to ensure that services are culturally appropriate.
1469

  Co-operatives are to be 

promoted under two ILO Conventions.
1470

  The State obligation to facilitate rights is 

a positive obligation,
1471

 which can require support for civil society organisations 

and organisations of right holders to claim their rights.
1472

  The obligation to 

facilitate rights “means the State must pro-actively engage in activities intended to 

strengthen people’s access to and utilization of resources and means to ensure their 

livelihood,”
1473

 and has been directly linked to popular control of services.
1474

  In 
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some of its general comments, the Committee on Economic, Social and Cultural 

Rights has explicitly stated that this will require positive measures including 

financial support for those delivering their own services.
1475

  The State is expected to 

support employees of cooperatives through injury benefit, safety programmes, and 

occupational health in the same way as it supports other employees.
1476

  UN 

Committees have encouraged States to establish processes for such community 

control,
1477

 and to support existing community health systems,
1478

 and indigenous 

justice systems.
1479

  Where States are enabling the communal control of resources, 

particularly the land resources of indigenous peoples, participation is required to 
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demarcate land and regulate such control.
1480

  The Declaration on the Rights of 

Indigenous Peoples states that such peoples are entitled to “establish means for the 

full development of these peoples’ own institutions and initiatives, and in 

appropriate cases provide the resources necessary for this purpose.”
1481

 

Within the European regional human rights system, however, limits have been found 

to the State’s obligation to support communities in delivering their own services.  

States are granted wide discretion in how they should spend their resources.  In the 

Belgian Linguistic case, the European Court of Human Rights found that States are 

not required to subsidise schools for linguistic minorities.
1482

  Even when it 

considered the difference in treatment between subsidised majority-language 

education and minority-language education, it considered that this distinction was 

permitted as it was intended to achieve a legitimate policy goal, that of creating 

regions in the country where one language is dominant.  Such a goal appears to fly in 

the face of protecting minorities, but it should be noted that the European 

Convention on Human Rights does not explicitly provide any specific rights for 

minorities, or for minority languages. 

4.3.3 Application of Human Rights Standards to Participation 

Further human rights principles can inform the implementation of participatory 

processes.  A right to transparency is bolstered by the developing right to be 

adequately informed by the State.
1483

  Democratic theorists argue that access to 

information and transparency is very important to achieve considered judgement in 
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participation.
1484

  The right to seek and receive information is contained within many 

treaties,
1485

 and some explicitly require the State to provide information.
1486

  The 

right to receive information is explicit in the African Charter on Human and Peoples’ 

Rights, but the African Court on Human and Peoples’ Rights has found that this does 

not require the State to provide court transcripts to those on trial.
1487

  Transparency is 

also linked to political participation in the African Charter on Democracy, Elections 

and Governance, which requires the State to take measures to promote dialogue and 

trust.
1488

 

The Human Rights Committee asserts that transparency is critical for the promotion 

and protection of human rights,
1489

 and in Toktakunov v. Kyrgyzstan, found that the 

State had violated the right by refusing to supply information on the death penalty to 

a human rights activist.
1490

  In its general comment on freedom of expression, it has 

asserted the “right of access to information held by public bodies,” including both 

“information on public affairs” and information on “personal data… stored in 

automatic data files.”
1491

  It is clear that this imposes a positive obligation on the 

State to proactively provide information, as well as to provide procedures for gaining 

access to information.
1492

  In Guerra v. Italy, the European Court of Human Rights 
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rejected a general positive State obligation to provide information except to 

journalists working in the public interest.
1493

  Since that judgment it has expanded 

the right to access information beyond journalists to civil society actors but still 

acting in the public interest.
1494

  The provision of public information that is merely in 

private interest may not be required under the Convention, and if so, it will need to 

be ascertained how to distinguish public and private interest.  The Guerra case 

involved information on the risk of accidents at a factory, and emergency plans, but 

the Court did not find that the State was obliged to inform local residents.  The 

Organisation of American States has declared that freedom of expression 

incorporates a fundamental right of “[a]ccess to information held by the state.”
1495

 

The right to information is particularly pertinent to participation.  The Aarhus 

Convention requires transparency in participation,
1496

 and provides specific rights on 

obtaining information.
1497

  Under the European Social Charter, workers are granted 

the right to be informed and consulted within the same sentence in two separate 

articles.
1498

  These articles relate to the provision of information to workers by 

employers rather than by public authorities.  The European Committee of Social 

Rights has found two violations of these rights specifically because of a deficiency in 

national requirements for information to be provided.
1499

 

The UN Committees frequently refer to transparency in the same context as 

participation in their general comments.
1500

  The Human Rights Committee 
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emphasises the right to have access to information on public affairs through the 

media, and that persons should have access to information on their rights under the 

Covenant.
1501

  It implicitly accepted that the requirement was part of the right to 

freedom of expression in an individual complaint but found that the allegation of a 

violation was unsubstantiated in that case.
1502

  It has recommended that Cambodia 

make its entire legislative process more public to allow for public debate.
1503

  

However, it neglected to consider the matter when given the opportunity in Mahuika 

v. New Zealand where the applicants asserted that the process was insufficiently 

transparent.
1504

  Other UN Committees have stressed that transparency is critical to 

the participatory process.
1505

  In places they have stated that those engaging in 

participation must be adequately informed.
1506

  The question of transparency is an 

essential feature of the principle of free, prior and informed consent and the State is 

also encouraged to inform citizens of the results of international periodic review, 

thus enabling further discussion and participation.
1507

 

In the context of a participatory process, freedom of expression may have specific 

application.  The Committees recommend that those engaging in participation should 
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specifically be permitted freedom of expression,
1508

 and the UN Special Rapporteur 

on extreme poverty and human rights has stated that persons cannot be excluded for 

expressing opinions at variance with the status quo.
1509

  States have an obligation not 

only to respect freedom of expression but to promote it under the African Charter on 

Democracy, Elections and Governance.
1510

  It is important not only that persons can 

express themselves freely in the public sphere, but also within a specific 

participatory mechanism.  The Committee on the Elimination of Discrimination 

against Women has been concerned about alleged censorship of non-governmental 

organisations in their interaction with the international review process.
1511

  Non-

discrimination with regard to freedom of expression means that marginalised groups 

should have an equal right to express themselves as dominant voices.  Young has 

offered a number of ways through which the contributions of vulnerable persons can 

be equally heard.
1512

  The Convention on the Rights of Persons with Disabilities 

requires the State to support persons with disabilities to communicate through 

specific media such as braille and sign language.
1513

 

Freedom of expression can be limited on a number of grounds including the rights 

and reputation of others.
1514

  Importantly for the participatory process, such 

limitations can be imposed on speech that impedes political debate, or forms 
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intimidation or coercion.
1515

  In fact, freedom of expression must be limited with 

regard to hate speech,
1516

 theories of racial superiority,
1517

 and to protect others from 

harm to their privacy or reputation.
1518

  Consideration of the latter becomes a 

question of proportionality with the State having to decide the extent to which the 

rights of the speaker and the person affected are to be balanced.
1519

  Under the 

American Convention of Human Rights, those whose reputation has suffered have a 

right of reply through the same outlet.
1520

  The Human Rights Committee has 

permitted restrictions on freedom of expression also on the grounds of regulating 

debate in the run-up to an election.
1521

  It may therefore be possible to restrict access 

to extraneous information in the context of a participatory process. 

UN Committees mention freedom of movement in the context of participation,
1522

 

and assert that such freedom is essential for women to fully participate in society.
1523

  

The Committee on Economic, Social and Cultural Rights was particularly concerned 
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that representatives of Nigerian non-governmental organisations were prevented 

from leaving the country to participate in international review of the State’s 

fulfilment of the International Covenant on Economic, Social and Cultural 

Rights.
1524

  Protection of privacy is very important for participation, and sometimes 

entails the ability to participate in a confidential manner, when sensitive topics are 

under discussion.
1525

  Normally these topics will relate to decisions that affect 

individuals, but it is not inconceivable that decisions affecting communities may 

require the balancing of the principles of transparency and confidentiality, for 

example, where data is being gathered on the enjoyment of rights by vulnerable 

groups,
1526

 where children have a say on a sensitive issue,
1527

 or where persons are 

taking part in a transitional justice mechanism.
1528

  It is worth observing that the 

parallel democratic process of voting must be implemented in a confidential 

manner.
1529

 

Intimidation can be a major blockage for effective participation,
1530

 and can trigger a 

number of different human rights including the rights to privacy, reputation, health, 
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freedom of assembly, association and expression, right to liberty and potentially 

freedom from inhumane and degrading treatment and the right to life.  UN 

Committees frequently refer to protection from intimidation in the context of 

participation,
1531

 and in places Committees have emphasised that such protection is 

explicitly required to enable participation.
1532

  Devising strategies to tackle 

intimidation can itself require participation.
1533

  The rights concerned impose a 

negative obligation, in that the State should not intimidate participants or prevent 

them from participating.
1534

  Committees specify which human right is affected by 

intimidation in few cases, though they often refer to protection from discrimination 
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Republic (2012), UN Doc. CAT/C/SYR/CO/1/Add. 2, §23(c). 
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and harassment,
1535

 and in some cases the Committees clearly have in mind specific 

rights such as protection for one’s reputation,
1536

 the right to liberty,
1537

 and the right 

to life.
1538

  In others there is a general reference to protection from violence or 

threats.
1539

  States are specifically required to prevent hate speech and this is 
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Panama (2008), UN Doc. CCPR/C/PAN/CO/3, §21(d); Argentina (2010), UN Doc. 

CCPR/C/ARG/CO/4, §25; Colombia (2010), UN Doc. CCPR/C/COL/CO/6, §25; Angola 

(2013), UN Doc. CCPR/C/AGO/CO/1, §22; Sri Lanka (2014), UN Doc. CCPR/C/LKA/CO/5, 
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§19; Niger (1999), UN Doc. CERD/C/304/Add. 62, §7; Nigeria (2005), UN Doc. 
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particularly important in the context of participation.
1540

  While threats of violence or 

discrimination should be resisted by the State, such obligations may take on special 

meaning in the context of participation.  The Convention on Enforced Disappearance 

was established in response to the disappearance of those who were attempting to 

engage in political participation especially in Latin America.
1541

  Where murder has 

been carried out in order to prevent political association, the Inter-American Court of 

Human Rights has found there to be a breach of freedom of association in addition to 

the right to life.
1542

  If participation is accepted as an essential principle of human 

rights, violence or intimidation against participants would indicate a breach of this 

principle in addition to breaches of other human rights. 

In the longer term, the State has further obligations to enable effective participation 

through education.  The Secretary-General’s 1985 report found that “[i]t has 

frequently been emphasized that popular participation cannot develop unless 

individuals are made aware of, and taught to exercise, their personal freedom in 

harmony with the community.  The role of educators at all levels is to see that these 

conditions are fulfilled.”
1543

  The importance of education for participation has also 

been noted by the UN Special Rapporteur on extreme poverty and human rights.
1544

  

Education is protected in the International Covenant on Economic, Social and 

Cultural Rights in order to “enable all persons to participate effectively in a free 

society,”
1545

 and the Committee on Economic, Social and Cultural Rights states that 
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education has a vital role in promoting human rights and democracy.
1546

  The State 

has an obligation not to interfere in the provision of human rights education by civil 

society.
1547

  The African Charter on Democracy, Elections and Governance 

emphasises the importance of education for democracy,
1548

 as does the Committee 

on the Rights of the Child.
1549

 

Finally, because participation is required under international law, general principles 

of law apply in the context of participation as specified in the Statute of the 

International Court of Justice.
1550

  Such principles include a requirement for the State 

to “comply fully and in good faith with its international obligations,”
1551

 and the 

principle of estoppel, whereby parties are prevented from challenging a situation that 

they have already acquiesced to.
1552

  UN Committees have not mentioned estoppel in 

any of the materials studied in the present research but they have emphasised that the 

State should engage in participation in good faith.
1553

  These principles should 

prevent the State from misleading participants, changing without cause the criteria, 

dynamics, or agenda for participation, or reneging on promises and agreements 

made. 
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4.4 Consequences of Participation 

Political theorists emphasise that participation must have the potential to have an 

impact on subsequent policies.
1554

  John Dryzek proposed that the legitimacy of 

policies is dependent on them abiding by the conclusions of authentic deliberation of 

all those subject to them.
1555

  Decisions that are not consonant with the results of 

deliberation are therefore to be considered illegitimate.  Deliberative democrats are 

divided on the importance of consensus.  Habermas argued that deliberation should 

achieve consensus in order to legitimise the decisions and that “the legitimacy of law 

ultimately depends on… whether a contested norm meets with, or could meet with, 

the agreement of all those possibly affected.”
1556

  Elsewhere he speaks about the 

potential for reaching compromises.
1557

  Others argue that consensus should be 

sought, even if it may never be achieved.
1558

  Dryzek argues that a meta-consensus is 

necessary on the terms of debate, but not necessarily on the issues facing 

participants.
1559

 

The Committee on the Elimination of Discrimination against Women has suggested 

that voluntary collective agreements, which bind the parties, including the State, and 

can be extended to spheres outside the traditional workplace.
1560

  The extension of 

the application of binding voluntary agreements outside the context of work relations 

has been recommended in the Secretary-General’s 1985 report and applied by the 

South African Constitutional Court.
1561

  Alternatively, the consequences of a 

participatory process can be incorporated into the establishment of that process from 
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the beginning.  Referendums can make binding decisions.  Some processes have 

consisted of different forms of participation designed to lead ultimately to a binding 

referendum, for example the deliberative processes on provincial electoral systems in 

Canada.
1562

  Where these exist, the law must be non-discriminatory and ensure 

marginalised groups have equal say. 

Where a conclusive decision is not reached, participation still needs to be taken into 

account by the State.  Theorists criticise processes for not identifying the intended 

impact of participation in their design,
1563

 but do not give much indication of how 

the appropriate impact should be guaranteed.  Theorists have focused on relative 

impact, arguing that some forms of participation should have more impact than 

others without indicating any means to establish the absolute impact each should 

have.
1564

  Deliberative democrats draw a distinction between deliberation and 

subsequent decision-making.
1565

 

Human rights bodies agree that participation should have an impact on subsequent 

decisions but fail to provide detail in most cases of how to determine the appropriate 

impact.  In the contexts explored in chapter 2, due account must be taken of 

children’s views, and of public participation under international environmental law.  

While it is clear that participation must have some impact on subsequent decisions 

outside these contexts, the Committees give little indication of the intended 

consequences for participation.  Following the principle of non-discrimination, the 

views of marginalised groups should be given equal weight.  However, in the cases 

of Beydon v. France and Brun v. France, the Human Rights Committee indicated 

that there is no expectation that participation will affect decisions.
1566

  Where 

                                                 

1562
 Smith, op. cit. (n. 60), p. 197. 

1563
 Ibid., pp. 17–18 & 22. 

1564
 Beetham, ‘Evaluating new vs old forms of citizen engagement and participation’ (n. 985), 

pp. 64–67. 

1565
 Smith, op. cit. (n. 60), p. 196. 

1566
 HRC, Beydon v. France (n. 123), §4.5; Brun v. France (n. 123), §6.4. 



Elaborating a Human Rights Principle of Participation 

277 

participatory processes have been set up, the Human Rights Committee has allowed 

the State complete discretion in choosing their impact on subsequent policy.
1567

 

Occasionally a UN Committee has recommended that contributions must be taken 

into account in relation to the right to take part in public affairs,
1568

 but because of 

the scarcity of these, it must be concluded that it is largely within the State’s 

discretion as to how much weight must be given to the contributions of participants.  

The Human Rights Committee has emphasised that freedom of expression supports 

the influence that persons may have on public debate.
1569

  In its strongest expression 

of the consequences of participation, the Committee has in its Concluding 

Observation on Paraguay in 2013 indicated that decisions arrived at through a public 

deliberation process should be followed: 

The Committee takes note of the adoption of the National Human Rights 

Plan by means of Decree No. 10747.  However, the Committee regrets 

that the plan adopted does not fully reflect the agreements and consensus 

reached following the participatory drafting process, which involved 

State institutions and civil society.  In this respect, the Committee regrets 

that the plan adopted does not reflect all the concerns identified and does 

not include the strategic actions initially proposed to ensure its effective 

implementation.  The State party should ensure that the participatory 

processes followed in preparing the National Human Rights Plan are 

respected.  In this connection, the State party should review the changes 

made without consultation to the draft National Human Rights Plan and 

should provide an adequate budget for its effective implementation, as 

well as monitoring and accountability mechanisms, while ensuring the 

participation of civil society and making use of human rights 

indicators.
1570
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This indicates that consensus arrived at through the participation of civil society 

should be followed by the State.  The participatory process was able to identify 

concerns and strategies.  Following these conclusions was seen as critical to the 

effective implementation of the plan.  Elsewhere within the Committee jurisprudence 

there is an indication that communities must approve of policies developed for 

them,
1571

 or it is indicated explicitly that their opinions and reports should be taken 

into account.
1572

  Where policies are directed at particular communities, the 

Committees have given more indication of the information that States should take 

into account arising from participation.
1573

  Participants in the implementation of 

policy are mentioned as taking part in decisions, implying that their role should have 

some weight,
1574

 and in places Committees have explicitly stated that account should 

be taken of participants’ opinions and wishes.
1575

  More generally, Committees 

mention that citizens’ wishes should be respected
1576

 and their demands incorporated 

into policy.
1577

  Participants whose rights are under threat may participate in the 
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making of decisions,
1578

 and their views should be taken into account.
1579

  Where 

rights have already been violated, such as where persons have been killed, States 

should follow their and their families’ real or presumed wish with regard to 

burial.
1580

 

However, when given the opportunity, albeit outside the context of participation, to 

find that submissions had to be considered by the State, the Human Rights 

Committee failed to do so in Nam v. Republic of Korea.
1581

  This case concerned the 

refusal of the State to consider the complainant’s publication for inclusion in a 

school syllabus.  A dissenting opinion argued that there existed a state obligation to 

allow “the right to submit [the]… textbook to the competent educational authorities 

for scrutiny and possible approval,”
1582

 but so far such a right has not been accepted 

by the Committee as a whole.  Furthermore, even if submissions were to be 

considered by the State, there is no indication in many of the Committee findings of 

how to determine if persons’ views have been given enough weight in subsequent 

decisions. 

One exception to this is the concept of free, prior and informed consent which 

implies that participants’ wishes are to be followed.  Section 2.3, above, explored the 
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expanding scope of this principle from indigenous peoples to other minorities.  

Consent is required in the case of evictions,
1583

 development projects,
1584

 and 

measures that affect access to and control of food.
1585

  The Committee on Economic, 

Social and Cultural Rights has recently recommended the application of free, prior 

and informed consent in the context of “communities” without making clear whether 

there is any common ethnic identity,
1586

 and has asserted that the State has an 

obligation to obtain such consent from such communities.
1587

  In one case it 

recommended the application of the principle to urban developments where the 

affected community is unlikely to have any distinct minority ethnic identity.
1588

  The 

application of the principle has also been recommended by the African Commission 

on Human and Peoples’ Rights in contexts where it is unclear whether the 

community forms a people under the Charter.
1589

  This evidence is not yet clear 

enough but there appears to be a growing understanding that major developments 

should obtain the free, prior and informed consent of the affected communities 

irrespective of their ethnic cohesion. 

In a number of instances the means of implementing participation indicate how 

participants can have an influence on decisions.  Where services are delivered 

directly by civil society, they are responsible for making the decisions relating to the 

service in question.  While the State may have a role in regulating these, it should not 

arbitrarily interfere.  Where civil society or community representatives are appointed 
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to boards, they should have a vote on decisions.  However, in order to have 

influence, participants will need sufficient voting strength, but this has not been 

mentioned in the Committee jurisprudence. 

In relation to participation in the periodic review process, there are no formal binding 

consequences for the State’s obligation emerging out of the process because the 

findings of UN Committees are authoritative opinions and are not binding 

rulings.
1590

  The review process therefore can clarify, but does not formally change 

the legal obligations for States, though this section will argue that information 

gathered should influence subsequent policy.  In places the State is recommended to 

consult the participants in promotional campaigns, implying that their opinions 

should be integrated.
1591

 

The principle of non-discrimination should require that the contributions from 

marginalised groups be given the same weight as those of others, or greater weight 

where this is necessary to achieve de facto equality.  The UN Committees have in 

places recommended that these persons’ contributions be taken adequately under 

consideration, but have not expanded on this issue.
1592

  Workers’ and employers’ 
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views must be taken into account on an equal basis when they are consulted.
1593

  

Similarly, the principle of transparency should mean that any decisions taken 

subsequently should be fully explained to participants, indicating what weight, if 

any, their participation was given.
1594

 

International law could provide further guidance on the consequences of 

participation.  Under human rights law, State authorities are granted margin of 

discretion in determining their response to human rights issues partly on the basis 

that they have greater democratic accountability than international courts and other 

supervisory bodies.
1595

  This margin of discretion can be reduced where a 

deliberative procedure has provided democratic insight into the will of the people.  

The consequences of participation can be understood through looking at the State’s 

human rights obligations and identifying where these may be affected by the fact that 

a participatory process has taken place, and various views, interests, and facts have 

been clarified. 

The gathering and analysis of data has clear consequences for future State policy.  

Where civil society participates in the monitoring of rights, Committees recommend 

that information gathered be taken into consideration when reviewing policy.
1596

  

Under the International Covenant on Economic, Social and Cultural Rights, where 

persons do not fully enjoy their rights, the State is under an obligation to take steps 
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to realise them and therefore information that is gathered on the enjoyment of rights 

can clearly affect policy.
1597

  Monitoring of rights does not merely require the 

gathering of objective information: there is also the gathering of subjective 

information on the acceptability of services, and other views on rights.
1598

  

Participation can assist in identifying objective factors and is indispensable in 

identifying subjective factors.  The monitoring of the enjoyment of rights and of the 

impact of existing strategies is considered a prerequisite for successful review of 

policy.
1599

  Participation in the implementation of policies can contribute to 

monitoring which can thus feed into subsequent review.
1600

  In the international 

review process, participants can provide much useful information,
1601

 and the 

Committees recommend that it is acted upon.
1602

  Participants can identify their 

priorities,
1603

 including over the use of funds,
1604

 needs and problems,
1605

 and 

strategies and solutions for achieving rights.
1606

  Services that may have to be 
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provided following demand by participants include “basic utilities, such as drinking 

water, electricity, and washing and hygiene facilities, and with appropriate services, 

including schools, health-care centres and means of transportation.”
1607

  Participants 

can indicate how policies can be made acceptable to them, expressing their 

autonomy.
1608

  The Committee on the Rights of Persons with Disabilities 

recommends that organisations representing persons with disabilities assist in 

identifying objectives for policy, though the weight to be given to the opinions of 

participants is not stated.
1609

 

Participation can lead to the identification of available resources, which must be used 

under the International Covenant on Economic, Social and Cultural Rights to 

progressively realise rights.  In fact it is possible that resources will only become 

available through a participatory process.  Nevertheless, Committees have not 

mentioned the availability of resources as an outcome of participation although they 

have mentioned resources as a topic for discussion.
1610

  Committees have encouraged 

States to make use of the resources of non-governmental organisations in the 

delivery of rights.
1611

  It therefore appears that while individual autonomy and 
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collective self-determination require the State to respond to participation in its 

subsequent policy, pragmatic grounds for participation can do most in establishing 

tangible factors, including objective and subjective information, and resources, that 

have an impact on subsequent State human rights obligations.  While it is important 

that participation has intrinsic value, it is important also to assert its instrumental 

value in order to identify how it can be effective.
1612

 

There are limits to the State’s obligation to follow the outcome of participatory 

processes.  While arbitrary interference in collective bargaining, other voluntary 

agreements, and community-operated services is prohibited, the State needs to 

regulate them to ensure that rights are protected.  Collective bargaining must not 

impair the rights of the parties or of others.
1613

  Other agreements such as land-lease 

agreements must not result in discrimination.
1614

  In the field of education, the State 

must regulate community-provided education to ensure that it conforms to minimum 

standards as laid down by the State, and that it is directed at achieving several 

enumerated aims: “to the full development of the human personality and the sense of 

its dignity… [to] strengthen the respect for human rights and fundamental 

freedoms… [and to] enable all persons to participate effectively in a free society, 

promote understanding, tolerance and friendship among all nations and all racial, 

ethnic or religious groups, and further the activities of the UN for the maintenance of 
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peace.”
1615

  Alternative justice mechanisms must be regulated to ensure that rights 

are protected.
1616

  Under several ILO Conventions, the State is required to ensure 

that workers in co-operatives are granted the same rights as other workers.
1617

  UN 

Committees have indicated that the State should adopt a regulatory framework as 

part of its obligation to facilitate rights.
1618

  It is also important that while services 

may be delivered by civil society, the State does not avoid its own central 

responsibility in the delivery of rights.
1619

 

4.5 Reflection 

While chapter 2 established that participation is explicitly required under some 

human rights treaties, this chapter has explored the application of the wider principle 

of participation in the development, implementation and review of human rights 

policies and in other contexts where human rights are at stake.  UN Committees 

assert that those whose rights are specifically affected have a right to participate, and 

a broader process of participation must be established with regard to civil society as 

a whole.  Building on this jurisprudence and on human rights principles, this chapter 

has suggested content for the principle that establishes obligations in the 

implementation of participatory processes and in subsequent decisions.  Analysing 

participation through the four-part scheme outlined in section 1.2.2 enables the 
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development of coherent obligations derived from the principle of participation.  

There are further stages required to establish detailed content for the principle.  For 

example, while this analysis has indicated what factors should be considered when 

determining, for example, who should be permitted to participate and how they 

should be represented, further development is needed to indicate how these 

considerations should be applied in specific circumstances. 

There are a number of lacunae in the Committees’ approach.  There has been little 

exploration of the detail of the State’s positive obligation to establish participatory 

processes.  While States should have some margin of discretion in this area, it should 

be made clear that a process is required and there should be guidance on what 

specific processes should be adopted for specific circumstances.  While Committees 

have recommended processes for ongoing participation such as national human 

rights institutions, school councils, youth Parliaments, and appointing representatives 

of civil society to governing boards, there is little guidance as to how participation 

should be conducted in the development and review of policies.  Drawing further 

from participatory and deliberative democratic literature and experience could enable 

the development of more guidelines.  There is even less indication of how the 

Committees feel that the consequences of participation can be measured, although 

this is crucial for ensuring that participation is genuine.  Some suggestions have been 

made in this chapter of outcomes that have relevance for the ongoing State 

obligations to fulfil human rights. 

Although Committees have established many principles to guide participation, and 

have developed detailed content for relevant rights such as freedom of association 

and expression, they have largely failed, when presented with cases that require the 

evaluation of participation, to investigate the application of those principles.  This 

failure is particularly clear in the Human Rights Committee’s views in Mahuika v. 

New Zealand, Marshall v. Canada, Beydon v. France and Brun v. France.  A failure 

to investigate whether principles have been met gives the unfortunate impression that 

the State’s discretion in organising participatory processes is limitless.  In particular 

the Committee’s assertion in Mahuika that “the State party has, by engaging itself in 

the process of broad consultation before proceeding to legislate,… taken the 

necessary steps to ensure that the Fisheries Settlement… [is] compatible with 
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article 27”
1620

 means that a participatory process which was not sufficiently 

evaluated, was a major contributory factor in finding no breach of a substantive 

right.  There is a danger that weak forms of participation may be seen as a means 

through which restrictions of human rights can be justified.  It is only through 

systematic interrogation of the participatory process through established human 

rights principles that we can be certain that it has been robust enough.  It is also 

through such interrogation of participation in real-world situations that the principle 

of participation can be developed in more detail. 
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5 Conclusion 

This thesis has demonstrated that a human right to participation exists in many 

specific contexts, in international and regional human rights, environmental, and 

labour law.  It has demonstrated that UN treaty bodies interpret human rights law 

more generally through a principle of participation.  This principle of participation 

has been applied throughout human rights law, in relation to every economic, social 

and cultural right, and in relation to every major UN human rights treaty. 

The overall vision of a principle of participation that emerges from the research is 

one that is flexible depending on the circumstances, but which imposes some 

specific obligations.  The principle is triggered in relation to any decision or policy 

that affects the enjoyment of human or peoples’ rights.  The principle must be 

implemented in the development, implementation, monitoring and evaluation of that 

decision or policy.  The principle provides a right to those whose rights are at stake 

in the decision and there should also be a process of participation involving civil 

society more widely.  Particularly prioritised are those whose enjoyment of rights is 

threatened, and marginalised and vulnerable groups.  This often creates a positive 

obligation on the State to remove barriers and to enable participation through support 

or through specific consultation processes. 

Where citizens petition or protest on a rights issue, the State must accept this as a 

form of participation, a communication that it must take into consideration in 

subsequent decisions.  The State is required to establish a participatory process for 

human rights policies and where rights are threatened.  Where policies are being 

implemented it is appropriate to establish oversight bodies with representation from 

those whose rights are at stake.  A participatory process must be open, transparent, 

and must adhere to the principles of freedom of expression, freedom of association 

and non-discrimination.  The State should protect participants from corruption and 

coercion and ensure that marginalised individuals are not prevented from 

participating.  Finally the participation must have an influence on the subsequent 

policy.  Voluntary agreements should be considered legally binding on the model of 

collective agreements.  Furthermore, the State must bear in mind the choices of 

individuals and communities as expressed through participation in identifying 
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resources, priorities and strategies, and in describing the ideal realisation of their 

rights.  In making decisions, the State must prioritise the marginalised and their 

views expressed through participation should be given equal weight.  The State must 

continue to fulfil its existing human rights obligations and must ensure that decisions 

arrived at through participation are not permitted to violate any human right.  

Section 5.1 will explore the benefits and limitations to the relationship between 

human rights and democratic political theory, while section 5.2 will outline the 

prospects for the future legal development of participation under international human 

rights law. 

5.1 The Nexus between Human Rights and Participation 

As the UN Special Rapporteur on extreme poverty and human rights has stated, 

participation has not frequently been studied from a human rights perspective.
1621

  

However, human rights have the potential to bring considerable benefits to the 

analysis and advocacy of participation, and likewise, participation can bring benefits 

to the realisation of human rights.  This section explores these mutual benefits and 

also the limitations to human rights in promoting participation. 

5.1.1 Bringing Human Rights to Democracy 

As has been established, democratic theories provide a rationale for allowing direct 

popular participation in political decision-making.  These theories also identify some 

of the challenges in achieving democratic legitimacy through participation such as 

the need for any process to be inclusive.
1622

  Some theorists propose specific 

structures such as participatory budgeting.
1623

  However, Geissel argues that criteria 

used for evaluating participation have often been too abstract to be useful 

empirically.
1624

  Smith argues that abstract democratic theories are not enough and 
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that there needs to be a development of institutional theory with specific 

proposals.
1625

  Smith and Geissel still fail, however, to identify what triggers a 

requirement for participation, and any detail on how to determine whether 

participation has been adequately considered in ultimate decisions.  Neither 

theoretical nor empirical work on participation proposes a framework that can be 

applied to the myriad of different participatory structures around the world, in order 

to encourage the institutionalisation of participation proposed by Fraser.
1626

 

Human rights provide an appropriate basis on which to build such a framework.  

Human rights have strong legitimacy both among the public and among elites, and 

though they are a field of contestation, their overall structure is accepted.  From the 

perspective of political theory, Buchannan defines political legitimacy as decisions 

that respect human rights through processes, policies and actions that themselves 

respect human rights and ensure inclusivity.
1627

  Human rights can provide criteria 

through which the participation of the most marginalised can be promoted based on a 

comprehensive analysis of their life situation.
1628

 

Human rights are rooted, as are theories of participation, in the experiences of 

ordinary individuals, and are expressed as the entitlements of individuals.  However, 

through their application in many contexts, human rights principles have developed 

to derive concrete obligations and responsibilities for decision makers from these 

entitlements.  Human rights are routinely used to guide and evaluate policy and to 

make demands of government.  Human rights principles are therefore suited to guide 

the design of participatory processes, to provide indicators for evaluating such 

processes, and to suggest concrete demands for the reform and improvement of such 
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processes.  They can establish “appropriate minimum standards by which to measure 

the adequacy and quality of participation.”
1629

 

The detail of human rights principles means that they have precise application.  Their 

linkage to a well-established context of legally enforced norms means that they are 

strongly anchored and resistant to concept slippage.  There are many findings of 

human rights bodies that indicate how the principle of participation should be 

implemented and many well-established human rights and human rights principles 

can be applied to participatory processes.  If decision makers do attempt to attenuate 

their approach to participation, their suggestions can be demonstrated to be 

misinterpretations of established legal concepts. 

There are, however, some inconsistencies between human rights and radical 

democratic theories.  Some forms of democratic theory neglect priorities that would 

be important to human rights advocates.  Thus, while for Habermas human rights 

and popular sovereignty are co-original in that neither is dependent for its 

justification on the other, and co-determining, in that each is dependent on the other 

for practical realisation, his conception of the function of human rights is to enable 

democracy: “[t]he substance of human rights then resides in the formal conditions 

for the legal institutionalization of those discursive processes of opinion- and will-

formation in which the sovereignty of the people assumes a binding character.”
1630

  

He does accept that negative liberties do have intrinsic value but argues that the sole 

function of socio-economic rights is to ensure that other rights, including that of 

participating in democratic discourse, are fully realised.
1631

  Similarly, participatory 

democracy has been criticised for leaving everything to democracy and trusting that 

majority decisions will not contravene important individual concerns.
1632

 

For human rights theorists however, all human rights have intrinsic as well as 

instrumental value.  The instrumental value of rights relates to further purposes in 
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addition to promoting democracy.  For example freedom of expression is theorised 

to have several purposes, to promote artistic, scientific, economic, and social 

expression as well as political expression.
1633

  Likewise, while socio-economic rights 

may be necessary in order to enable persons to take part in the democratic process, 

this is not their sole purpose.  They are necessary in order to enable persons to live a 

decent and dignified life.
1634

  Grounding a framework for participation in human 

rights has the benefit of providing a context in which many other needs are protected 

beyond democratic needs.  A human rights based approach to participation cannot 

therefore be used as an opportunity for decision makers to elude their other human 

rights responsibilities, and decisions or the lack thereof made in participatory 

processes cannot be used as a pretext to infringe or neglect the rights of participants, 

or of others. 

However, confining participation to a framework derived purely from human rights 

also has its limitations.  Firstly, while many of the most important policy decisions 

have a direct impact on human rights, there are decisions where the impact on rights 

may be indirect, tenuous, or non-existent.  These decisions include those with a 

strong environmental impact but which don’t have a significant impact on human 

health, and some decisions on political, social, and economic structure.  In most 

cases it is arguable that there is a human rights impact from these decisions, but that 

impact may be indirect and contested.  It is important to understand that a human 

rights principle of participation cannot be used to deny the possibility of 

participation in other contexts.  Even where participation may not be required under 

human rights law, this does not preclude the application of human rights principles 

such as non-discrimination to participatory processes that are developed.  Ultimately, 

the political and philosophical arguments in favour of participation continue to have 

validity even where they are not endorsed by a human rights based approach to 

participation. 
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Secondly, there are some factors that have an impact on the success of participatory 

processes that cannot be prescribed by a legal framework such as the one outlined in 

this thesis.  Skills of facilitation and communication that are necessary for all parties 

for successful participation
1635

 must be learned through experience.  Factors outside 

of the framework such as political events, natural events and particularly resource 

constraints have an impact on the functioning of participatory processes and on 

subsequent policy development and this impact may be mitigated but will likely not 

be fully compensated for by the principles outlined here. 

Another apparent drawback of the legal origin of human rights norms is that law 

tends to promote binary assessments: either a process is in accordance with the law 

or it is not.  Decision makers may therefore attempt to resist any more than minimal 

compliance with the framework and still assert compliance.  However, in practice, in 

particular in relation to development and socio-economic rights, human rights 

principles are used to identify indicators and benchmarks that must constantly be 

improved.
1636

  Human rights principles provide minimum standards and cannot 

preclude the provision of further rights.  Moral and political demands for further 

expansion of participation can coexist with a human rights based approach.  Human 

rights norms have developed over the years: for example, the right to life has 

developed in Europe to prohibit the death penalty, and degrading treatment has 

developed to encapsulate corporal punishment.  Gradually the principle of 

participation should also develop to become more stringent rather than remain 

fossilised. 

5.1.2 Bringing Participation to Human Rights 

A requirement for participation can serve to alleviate some of the problems that have 

traditionally been levelled at human rights, particularly at economic, social and 

cultural rights.  Participation places some of the responsibility for the realisation of 
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rights on those who seek to benefit from those rights.  Engagement in good faith 

with the participatory process is necessary in order to communicate one’s needs and 

priorities effectively.  Participation thus links rights and responsibilities and the 

individual with society, responding to the communitarian critique of a society built 

on rights but not on responsibilities.
1637

 

One of the principal arguments against the justiciability of economic, social, and 

cultural rights relates to their alleged breach of the separation of powers and the 

subsequent infringement of unelected judges into an area that is more properly 

controlled by democratically elected bodies.
1638

  Under most democratic systems the 

public budget is under the control of the legislature in the shape of an elected 

Parliament.  Regardless of the fact that civil and political rights also often need 

government expenditure, this argument has been followed to deny the justiciability 

of economic, social and cultural rights in courts.
1639

  The development of a principle 

of participation can undermine this denial of the justiciability of these rights.  If 

courts enforce participation and endorse the democratic wishes of participants, the 

court is underpinning democracy rather than undermining it.  Furthermore, if budgets 

have already been allocated by the proper democratic channels for the realisation of 

particular rights, granting beneficiaries a say in the expenditure of those budgets will 

extend the reach of democracy.  Participation can therefore be an important way to 

enforce economic, social and cultural rights while enhancing democracy.  The 

content of the principle as expounded in this thesis provides some clear obligations 

that may be imposed on the State with regard to these rights. 

Jeff King has identified weaknesses in the democratic legitimacy of representative 

bodies in the legislature and the executive, that are particularly evident for decisions 
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that affect discrete, dispersed, marginalised groups who suffer political exclusion, 

e.g. those with specific needs in health, housing, or education or the disenfranchised 

such as children or non-nationals.
1640

  He argues that the poor in general can be 

identified as a marginalised group.
1641

  Reform of democratic processes through 

quotas or extra representation can only partially address this concern.  King has 

developed this argument in order to justify the interference of the courts in certain 

legislative and executive functions.
1642

  However, deficiencies in representative 

democracy must also be remedied through the application of a stronger form of 

democracy, namely participation. 

An international principle of participation does not remedy some of the key 

challenges in realising human rights.  In particular, while participation can identify 

available resources, the calculation of maximum available resources for the 

progressive realisation of economic, social and cultural rights will still be 

challenging.  These resources will normally be identified by the legislature or the 

executive, but the implementation of any decisions made through participatory 

processes will be dependent on adequate resources being made available by the 

State.  While participation encourages further domestic scrutiny of government 

policy, it will have little impact where international accountability is weak. 

Nevertheless, human rights provide a strong basis on which to build a detailed 

framework for participation and participation can contribute to the realisation of 

rights.  The precision and detail of human rights in outlining relevant questions can 

provide a strong basis on which to build institutional requirements to keep States 

accountable to the public.  As long as a human rights based approach to participation 

does not preclude the further development of participation in democratic theory, it 

can provide a much stronger basis on which to understand, analyse, develop, and 

advocate for participation in decision-making.  Participation can provide a concrete 

obligation for States in fulfilling rights where it is argued that other measures are 

impossible, too costly, or inappropriate. 
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5.2 Prospects for the Development of a Principle of Participation 

The growing emphasis on participation within the UN promises to ensure that it 

becomes ever further integrated in international human rights law.  The trend within 

human rights treaties is to include ever more explicit and general requirements for 

participation, from an option of direct participation in the International Covenant on 

Civil and Political Rights,
1643

 through several specific requirements for participation 

in the Convention on the Elimination of All Forms of Discrimination against 

Women,
1644

 the Convention on Enforced Disappearance
1645

 and the Convention 

against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment,
1646

 to participation as an implicit principle of the Convention on the 

Rights of the Child
1647

 and an explicit human right in the Convention on the Rights 

of Persons with Disabilities.
1648

  This trend will probably continue: “[p]articipation 

in the public life and in decision-making processes” is also an important principle of 

older people’s rights and therefore should be central to the drafting of a treaty on the 

rights of older persons.
1649

  On the other hand, participation appears to be less central 

in the drafting of a treaty on transnational corporations and other business enterprises 

with respect to human rights, although it has been mentioned as a principle that 

should be applied,
1650

 and the idea has been raised of consultation and free, prior and 
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informed consent before development projects.
1651

  Both these treaties are 

themselves being developed through processes that involve a high degree of 

participation from civil society in addition to States.
1652

 

There also exist many requirements for participation in regional human rights 

systems.  However, regional bodies appear more reluctant than UN bodies to assert a 

human rights principle of participation.  Certainly, the human rights courts within the 

European, American and African systems have not derived any such principle from 

the relevant treaties.  Nevertheless, the Inter-American Court of Human Rights 

interprets the American instruments in light of international human rights law, 

providing some hope that developments in the UN bodies will be followed within the 

American system.  The African Charter on Democracy, Elections and Governance 

provides African institutions with a strong incentive to interpret African human 

rights instruments through the lens of participatory democracy.  The European Social 

Charter provides strong and explicit rights to participation that could be applied and 

interpreted in a more systematic way. 

For human rights bodies to integrate participation as a principle of human rights law, 

it is first of all essential that existing human rights standards should be applied 

rigorously in the context of participation.  As has been explored, the norms of non-

discrimination and freedom of assembly, association and expression, as well as other 

human rights, can be applied to enable the participation of marginalised 

communities.  Building on human rights principles, soft law instruments, analogies 

drawn from treaties, including in labour and environmental law, theoretical 

developments, and their own jurisprudence, human rights bodies can identify a more 

robust justification for a principle of participation, and a more detailed account of its 
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content.  However, human rights bodies have frequently failed to investigate, when 

given the opportunity, how these principles might apply in individual complaints.  

The European Committee of Social Rights has been an exception, establishing 

violations of the obligation to consult on a small number of occasions.
1653

  Most UN 

human rights bodies have failed so far to consider participation in their determination 

of the merits of individual complaints.  In particular, the failure of the Human Rights 

Committee to properly interrogate the participatory process in Mahuika v. New 

Zealand and Marshall v. Canada means that the principles it has developed in other 

contexts are undermined.  It is only through the determination of complaints that the 

principle of participation can be developed to provide clear guidance on its 

application to specific circumstances.  The development of a general comment or 

recommendation on participation would likewise contribute to the development of a 

coherent and comprehensive principle.  Such a development should rely on existing 

human rights law, labour law, environmental law and its application, international 

soft-law instruments, and theoretical considerations that identify the rationale and 

purpose of participation. 

The development of domestic law on participation is promising.  Where participation 

is protected and implemented through constitutions this gives a strong indication that 

States believe that participation is a fundamental principle, and its interpretation by 

domestic courts provides an opportunity for developing content for such a principle, 

that can then be followed in other jurisdictions and internationally.  The development 

of domestic law providing for participatory processes demonstrates how such a 

principle can be implemented and indicates State practice, a necessary step in 

developing customary international law.  While international developments have 

been the core of this study, it is in the domestic sphere that participation will be 

realised. 

This thesis makes a contribution to the development of the principle through 

gathering data on its manifestation to date, developing arguments in favour of its 
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application, and proposing a coherent and comprehensive account of its content built 

on human rights principles and international law and rooted in a four-part analysis 

that frames the development of obligations.  Further research can assist in the 

development of a norm of participation in international human rights law.  

Collaboration with participatory and deliberative democratic theorists and activists 

could enable the development of further norms to implement participation.  In terms 

of legal research, it is important to study the extent to which a human rights principle 

of participation has developed in customary international law.  Such study would 

focus on developments in domestic legislation and practice, the outlining of these 

developments by States in communication with human rights bodies, and their 

endorsement of relevant soft law instruments, in particular the Declaration on the 

Right to Development, in order to establish the extent to which state practice and 

opinio juris is developing or already exists to provide evidence for such a principle. 

A human rights based approach to participation, as advocated by the UN Special 

Rapporteur on extreme poverty and human rights,
1654

 can be used even without 

reference to formal human rights bodies.  Any doubt with regard to the existence or 

application of a human rights principle of participation in international law cannot 

prevent human rights norms being applied in the advocacy, implementation and 

evaluation of participatory processes that exist around the world.  Indeed, as 

explored above, human rights principles can contribute significantly to the successful 

implementation of participation. 

This thesis has demonstrated that participation is prescribed in international law, that 

a human rights principle of participation has been developing, and that there are 

many theoretical and legal reasons to support this development.  Nevertheless, there 

is very little dialogue between political theorists advocating democratic innovations 

on the one hand, and human rights scholars and legal authorities on the other.  It is 

through more fruitful dialogue between the disciplines that a robust, legally 
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enforceable principle of participation supporting a deep conception of democracy 

can be installed in the international system. 
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