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ABSTRACT

The doctoral thesis studies the scope and application of the right to freedom of expression
and the contours of political speech in Ethiopia. In particular, the research focuses on two
fundamental areas of speech regulation-the regulation of incitement to terrorism and
incitement to genocide. Drawing from both the general theory of freedom of expression
and international and comparative law, it looks into how political speech is regulated in the
context of incitement law in general, and the emerging comparative developing law in the
area of incitement to terrorism and incitement to genocide. The overall research is
premised on the utility and significance of comparative study in resolving legal problems
and social orderings associated with a particular society by drawing lessons from other
societies and the framework of international law. Broadly speaking it employs both free
speech doctrine and criminal culpability theory in addressing the challenges of determining
the boundaries of political speech vis-a-vis inciting speech.

Theoretically, building from the works of Alexander Meiklejohn and contemporary free
speech scholars, it argues that a principled application of freedom of expression requires
adherence to a democracy-based justification of free speech. This theory underscores the
privileged position of core political speech made in the furtherance of public discourse as
the basis for any judicial scrutiny of speech regulation. It argues that this collectivist view
which conceives free speech as a public good and its broader societal significance has
structural resonance with the normative constitutional framework of non-liberal, emerging
and transitional democracies such as Ethiopia. Normatively, the objective is to draw
common principles on the regulation of speech from international and comparative law in
an effort to develop an optimal model of normative constitutional theory and principles of
law that could serve as a normative guidance for the regulation of political speech in the
context of Ethiopia.

Accordingly, it provides a theoretical and normative framework for the application of the
right to freedom of expression and the regulation of political speech under the
constitutional framework of Ethiopia. Its broader objective is, however, taking the case
study of Ethiopia and similarly situated emerging and transitional democracies to
demonstrate the utility and significance of comparative study in free speech in fostering
robust public discourse while at the same time accommodating the national security and
public order demands of these States. By doing so, it uses free speech doctrine and criminal
culpability theory in analyzing the justified limits of political speech in international and
comparative law that could have broader significance in resolving similar problems in the
constitutional and legal framework of emerging and transitional democracies while at the
same time accommodating the national idiosyncrasies associated with these polities.

Vi
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OUTLINE OF DOCTORAL RESEARCH PROJECT

l. Introduction

Freedom of expression is one of the most ‘essential foundations’ for any democratic society. In
particular, in the context of political speech which forms its normative core, freedom of
expression has often been described as the ‘lifeblood of democracy’? and one of the most
significant fundamental freedoms for any democratic society.®> Free expression provides the
most important means by which individuals can fully participate in the political life of a society.4
The vitality of free expression ensures the free flow of information and the ability of individuals
to express their views, serving as a catalyst for influencing significant political outcomes in the
democratic process. In emerging and transitional democracies such as Ethiopia, ensuring free
expression is particularly important as it pacifies tension in society and reduces the risks of

violence.

It is often argued that freedom of expression has a multiplier effect for the realization of other

human rights.” As Michael O’Flaherty notes, ‘freedom of expression is essential to the good

! United Nations Human Rights Council (HRC) Res. Safety of Journalists A/HRC/21/L.6 (21 September
2012) Preamble para 3.

2 Lord Steyn in Sims v Secretary of State for the Home Department (2000) 2 AC (8 JULY 1999) para 115,
126.

* Tae Hoon Park v Republic of Korea, Communication No. 628/1995, CCPR/C/64/D/628/1995 (20
October 1986) para 10.3.

* Human Rights Committee, General Comment No 25: The right to participate in public affairs,

voting rights and the right of equal access to public service (Art 25) ( 12 July 199), CCPR/C/
21/Rev.1/Add.7; 4 IHRR 1 (1997).

> BS Gigler, Development as Freedom in Digital Age: Experience of the Rural Poor in Bolivia (World Bank,

2015) 404.



working of the entire human rights system’.® Because of its multiplier effect, freedom of
expression is often referred as a meta-right and a transcendental value” that serves as the

foundation for the enjoyment of other fundamental freedoms.?

Freedom of expression has also significant socio-economic dimensions serving an important
component of the economic development of States. In a recent thought provoking contribution
to the justification of freedom of expression, Richard Baron Parker argues that one of the
principal reasons that defined the rise and fall of nations over the past two centuries has been
the degree of protection afforded to freedom of expression in their societies.” In articulating his
premise, Parker argues that the three essential ‘social technologies’ for the flourishing of any
organized political society democracy, scientific inquiry and the free market can be better
advanced when the right to freedom of expression is better protected.’® Nobel Laureate
Amartya Sen similarly contends that no country that protects freedom of expression and free
media in a democracy has experienced famine.™ The equitable enjoyment of socio-economic
rights and responses to serious economic challenges such as famine is made possible when the
ability of individuals to express and the exchange of information are protected. Sen astutely

observes that in States like India which had a poor economic base in their post-independence

® M O’Flaherty, Freedom of Expression: Article 19 of the International Covenant on Civil and Political
Rights and the Human Rights Committee’s General Comment No 34 (2012) 12 Human Rights Law Review
627.

7 J Cohen, Freedom of Expression (1993) 22 Philosophy and Public Affairs 221.

& Michael O'Flaherty, ‘Article 19 UDHR : Contemporary Challenges and Opportunities for Freedom of

Expression (2009) available at: http://www.hks.harvard.edu/cchrp/events/2009/month03/article19.pdf

(accessed 30 November 2013).
° RB Parker, Free Speech and the Social Technologies of Democracy, Scientific Inquiry and the Free
Market, in Deirdre Golash (ed) Freedom of Expression in a Diverse World (Springer, 2010) 3-11.

% |bid; for a general discussion on the importance of political freedoms in development see, W Easterly,
Tyranny of Experts: Economists, Dictators and the Forgotten Rights of the Poor (Basic Books, 2014).

' A Sen, Poverty and Famines: An essay on Entitlement and Deprivation (Oxford University Press, 1994);

See also A Sen, Development as Freedom (Oxford University Press, 1999).


http://www.hks.harvard.edu/cchrp/events/2009/month03/article19.pdf

period, a political triggering mechanism with a vibrant civil society, free media and functional
opposition political parties enabled them to avoid any famine in their entire history by
facilitating better-coordinated responses and managing risks.'? Often freedom of expression is
also a powerful means of addressing deep-rooted structural problems in society. Corruption
and embezzlement which have significant human rights implications in emerging and
transitional democracies cannot be effectively addressed if the opportunity for free expression

is inhibited.*®

Although the protection of freedom of expression has multiple rationales, its distinctive place
to robust democratic public discourse requires that States protect political speech which forms
an essential component of its normative core.' Eric Heinze in his recent book, ‘Hate Speech
and Democratic Citizenship’ notes that because of its function to democratic public discourse,
free speech should not just be considered ‘as individual right but also, an essential attribute of
democratic citizenship'.15 This ‘distinctly democratic interest’ in free speech requires the
importance of protecting political speech which forms an integral part of its normative core.'®
In transitional democracies such as Ethiopia which have complex and multi-faceted political

actors engaged in the political process, the significance of providing adequate legal protection

to political speech cannot be overemphasized.!” The democratic function of free speech in

' A Sen, Food and Freedom (1989) 17 World Development 769.

3 B James (ed), Media and Good Governance (UNESCO, 2005).

A Meiklejohn, Free Speech and Its Relation to Self-Government (Harper Brothers Publsihers, 1948,
Reprinted by the Lawbook Exchange, Ltd 2002).

> E Heinze, Hate Speech and Democratic Citizenship (Oxford University Press, 2016) 4.

** Ibid, 5.

7| use the term emerging and/or transitional democracies to describe States such as Ethiopia which
have a mixture of ‘a substantial degree of democracy with a substantial degree of illiberalism’ in line
with Fareed Zakaria’s and Li-ann Thio’s taxonomy of transitional democracies. See F Zakaria, The Rise of
Illiberal Democracy (1997) 76 Foreign Affairs 22; LA Thio, Constitutionalism in llliberal Polities, in M

Rosenfeld and A Sajé (eds), The Oxford Handbook of Comparative Constitutional Law (Oxford University



emerging and transitional democracies such as Ethiopia helps to ensure faith in the political
process and contain violence and conflict that has characterized these countries and the larger

region of East Africa far too long.'®

Nevertheless, despite the crucial significance of free expression to the continued vitality of the
democratic process, many States continue to disregard their international obligations to protect
this basic freedom. In particular, in recent times one observes a declining trend in the
protection of freedom of expression worldwide.”® The use of national security and anti-
terrorism laws; censorship and surveillance; and a resort to other speech-limiting offences

continue to have a chilling effect on the exercise of the right to freedom of expression in many

Press, 2012) 133; Li-ann Thio notes that illiberal polities are varied and competing, which include many
forms- illiberal, pre-liberal, non-liberal, or semi-liberal societies, see at 134. Various forms of mixed
polities that combine liberal and illiberal characters have also been discussed and include, hybrid
regime, semi democracy, virtual democracy, electoral democracy, pseudo democracy, illiberal
democracy, semi-authoritarianism, soft authoritarianism, electoral authoritarianism, and Freedom
House’s Partly Free states, for further discussion see S Levitsky and Lucan Way, ‘The Rise of
Competitive Authoritarianism’ (2002) 13 Journal of Democracy 51; See also B Bugaric, A Crisis of
Constitutional Democracy in Post-Communist Europe, ‘Lands In-between Democracy and
Authoritarianism (2015) 13 International Journal of Constitutional Law 219.

8 The most recent account of such taxonomy of illiberal polities is Mark Tushent’s idea of authoritarian
constitutionalism, See M Tushnet, Authoritarian Constitutionalism (2015) 100 Cornell Law Review 391.
Tushnet argues that, ‘authoritarian constitutionalism may best be defined by attributing moderately
strong normative commitments to constitutionalism-not strategic calculations-to those controlling these
nations’ see at 397; See also S O Nur, The Rise of llliberal Democracy in Africa: An Exploration of Semi
Authoritarianism in Post 1991 Ethiopia (MA Thesis, Faculty of Social Sciences University of Osnabrueck
Osnabrueck, Germany 2013).

% See D Pokempner, A Shrinking Realm: Freedom of Expression Since 9/11 (Human Rights Watch World
Report, 2007); See also The Office of the United Nations Office of High Commissioner for Human Rights
(OHCHR), Human Rights, Terrorism and Counter-Terrorism : Fact Sheet No. 32 (Geneva, 20008).
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countries.”® Legal reforms in relation to the regulation of freedom of expression over the past
decade have been regressive and reflect a global trend which has been described as ‘legal
deterioration by limitation’.”! While this is a general trend in many countries, Ethiopia
continues to be one of those few countries where serious questions continue to be raised with

regard to the protection of the right to freedom of expression.*?

In analyzing the normative and wider socio-political challenges in the protection of freedom of
expression in Ethiopia, international and comparative law can offer important lessons to
transitional democracies such as Ethiopia in drawing the boundaries of legitimate political
speech and inciting speech.23 The utility of comparative law is significant in developing an
optimal model of normative constitutional law that takes into account the socio-political
realities of the State. Moreover, comparative constitutional law scholars argue that the
legitimacy of any democratic constitution worthy of its name is not only measured by the
legitimacy of its constitutional framework but also in ‘how the national constitution is
integrated into and relates to the wider legal and political world’.?* In this regard, international

and comparative law can provide an important methodological tool in assessing how best to

% F La Rue, Ten Key Challenges to Freedom of Expression in the Next Decade, Report of the Special
Rapporteur on the Promotion and Protection of the Rights to Freedom of Opinion and expression
(UNSRFE), A/HRC/14/23/Add.2, vol 12534 (2010).

! C Radsch (ed) World Trends in Freedom of Expression and Media Development (UNESCO, 2014) 28.
22 Committee to Protect Journalists, reported in 2015 that Ethiopia is currently the 4" most censored

country in the word, see CPJ 10 Most Censored Countries https://cpj.org/2015/04/10-most-censored-

countries.php (accessed 10 July 2016).
2 | Use the term international and comparative interchangeably with comparative law to refer to both
the framework of international law (including international human rights law and international criminal
law) and constitutional and legal developments related with free speech in comparative domestic
systems.

% M Kumm, The Cosmopolitan Turn in Constitutionalism: An Integrated Conception of Public Law (2013)

20 Indiana Journal of Global Legal Studies (2013) 605.


https://cpj.org/2015/04/10-most-censored-countries.php
https://cpj.org/2015/04/10-most-censored-countries.php

resolve regulatory problems associated with the contours of political speech and incitement

law in Ethiopia.

As will be shown in the subsequent sections, although comparative law scholarship has faced
numerous oppositions in its methodological approach, it remains a thriving field of legal
scholarship and methodological tool in resolving legal problems associated with different
societies.”” It is with this understanding that the thesis would approach the contemporary
challenges in the regulation of political speech in Ethiopia, in particular in the context of

incitement to terrorism and incitement to genocide.

Il. Background and Justification

Freedom of expression is one of the founding principles of international human rights law.%®
The Universal Declaration of Human Rights (UDHR),”’ International Covenant on Civil and

Political Rights (ICCPR) *®and many other international human rights conventions such as the

> See R Hirschel, Comparative Matters: The Renaissance of Comparative Constitutional Law (Oxford
University Press, 2014).

?® See United Nations General Assembly (UNGA) Calling on an International Conference on Freedom of
Information A/RES/59(I) (14 December 1946), in which the Resoltion asserted that '[flreedom of
information is a fundamental human right and is the touchstone of all the freedoms to which the UN is
consecrated’ Preamble; Although the resolution made reference to freedom of information, the
resolution clearly states that it recognized the right to freedom of expression, noting that right of
information included the right to ‘gather, transmit and publish’; see preamble; See also O’Flaherty,
Freedom of Expression (n 6) 629.

27 Universal Declaration of Human Rights (Adopted 10 December 1948) UNGA Res 217 A(lll) (UDHR) Art
19.

%% International Covenant on Civil and Political Rights (adopted 16 December 1966, Entered into

Force 23 March 1976) 999 UNTS 171 (ICCPR) Art 19.



Convention on the Elimination of All forms of Racial Discrimination (CERD)* and Convention on
the Rights of the Child (CRC)*® explicitly guarantee the right to freedom of expression as a
fundamental freedom. Regional human rights conventions including the African Charter on
Human and Peoples’ Rights (ACHPR),*! the American Convention on Human Rights (ACHR)*? and
the European Convention on Human Rights and Fundamental Freedoms (ECHR),*? also explicitly
provide for the protection of freedom of expression. In 1993 the UN established the mandate
of Special Rapporteur on the Right to Freedom of Opinion and Expression (SRFE) to enhance the
global protection of freedom of expression.34 Similar developments can also be seen in regional
human rights mechanisms.>> Parallel to these international and regional instruments, national

States have enshrined freedom of expression as a fundamental freedom in their constitutions.

?® International Convention on the Elimination of All Forms of Racial Discrimination (adopted 21
December 1965, Entered into Force 4 January 1969) 660 UNTS 195 (ICERD) Art 5.

3 The Convention on the Rights of the Child (adopted 2 November 1989, Entered into Force 23 March
1976) 1577 UNTS 3 (CRC) Art 13.

31 African Charter on Human and Peoples’ Rights (adopted 27 June 1981, entered into force 21 October
1986) OAU Doc. CAB/LEG/67/3 rev. 5, 21 |.L.M. 58 (ACHPR ) Art 9.

> American Convention on Human Rights (adopted 22 November 1969, entered into force 18 July 1978)
O.AS.T.S36 1144, UNTS 123 (ACHR) Art13.

> European Convention for the Protection of Human Rights and Fundamental Freedoms (adopted 4
November 1950, entered into force 3 September 1953) Europ.T.S. No. 5, 213 U.N.T.S. 221 (ECHR) Art
10.

% OHCHR, Right to Freedom of Opinion and Expression, UN Doc E/CN.4/RES/1993/45 (5 March 1993).

3> African Commission on Human and Peoples’ Rights, Resolution 71 Establishing the Special Rapporteur
on Freedom of Expression and Access to Information, 36™ Ordinary Session held in Dakar, Senegal from
23" November to 7" December 2004; The Inter-American Commission on Human Rights Office of the
Special Rapporteur for Freedom of Expression during its 97" period of sessions held in October 1997 by
the unanimous decision of its members; and the Organization for Security and Co-operation in Europe
(OSCE) Representative on Freedom of the Media established, by the Decision of the Permanent Council,

137" Plenary Meeting, PC.DEC/193 ( 5 November 1997).



Ethiopia is one of the pioneer States in taking the initiative for ensuring the protection of
human rights including freedom of expression by adopting the UDHR in 1948.>° Since then,
Ethiopia has ratified a significant number of international human rights treaties including the
Convention on the Prevention and Punishment of Genocide,®” ICCPR,*® the International
Covenant on Economic, Social and Cultural Rights,39 the Convention against Torture,40 the
International Convention on the Elimination of all Forms of Discrimination against Women,*!
and the CRC.* It is also a State party to many of the regional human rights treaties of the

African Union including the ACHPR.®

The coming to power of the current ruling political party, the Ethiopian Peoples’ Revolutionary
Democratic Front (EPRDF) in 1991 heralded a new chapter in the history of Ethiopia. In 1995,

the Constitution was adopted which stipulates extensive provisions on human rights including

3% Ethiopia is one of the 48 countries that voted in favour of the adoption of the UDHR on 10 December
1948, See UN Voting record,
[<http://unbisnet.un.org:8080/ipac20/ipac.jsp?&profile=voting&uri=full=3100023~%21909326~%210&r

i=1&aspect=power&menu=search&source=~%21horizon>] (accessed 10 June 2017).

3’ Convention on the Prevention and Punishment of the Crime of Genocide (adopted 9 December 1948,
entered into force 12 January 1951) 78 UNTS 277 (hereinafter Genocide Convention).

** International Covenant on Civil and Political Rights (adopted 16 December 1966, Entered into Force
23 March 1976) 999 UNTS 171 (ICCPR) ratified on 11 June 1993 .

** International Covenant on Economic, Social and Cultural Rights (adopted 16 December 1966, entered
into Force 3 January 1976) 993UNTS 3 (ICESCR), ratified on 11 June 1993).

% The Convention against Torture and Cruel, Inhuman and Degrading Treatment or Punishment,
(adopted on 10 December 1984, entered into force 26 June 1987) 1465 UNTS 85 (CAT), ratified on 14
March 1994.

1 Convention on the Elimination of All forms of Discrimination against Women (adopted 18 December
1979, entered into force 3 September 1981) 1249 UNTS 13 (CEDAW) ratified 10 September 1981.

2 Convention on the Rights of the Child (adopted on 20 November 1989, entered into force 2
September 1990) 3 UNTS 1577 (CRC) ratified on 14 May 199.

* ACHPR, ratified on 15 June 1998.


http://unbisnet.un.org:8080/ipac20/ipac.jsp?&profile=voting&uri=full=3100023~%21909326~%210&ri=1&aspect=power&menu=search&source=~%21horizon
http://unbisnet.un.org:8080/ipac20/ipac.jsp?&profile=voting&uri=full=3100023~%21909326~%210&ri=1&aspect=power&menu=search&source=~%21horizon

freedom of expression.** From 1995 to 2005, freedom of expression was largely tolerated with
a growing political critique as well as different forms of journalistic expression on political and
social issues making their presence in the political scene. Given the backdrop of the country’s
dark political history preceding the new constitutional order, the commencement of this new
and a more open constitutional order was an important milestone in the country’s democratic

trajectory.

The turning point in the government’s stance on freedom of expression began in the aftermath
of the 2005 disputed national election. Undoubtedly, this period was the first time that a
relatively free and fair election was conducted in the history of Ethiopia.45 Following the
election, the main opposition political party, Coalition for Unity and Democracy and (CUD) won
considerable seats in the national parliament as well as all the seats for Addis Ababa City
Administration. Nevertheless, the winds of change began to be reversed in the aftermath of the
election. Subsequent to the election, protests erupted by contesting the electoral result.
Serious allegations were made against the government on vote rigging and hijacking the
electoral process. The government crushed the protests which resulted in the death of more
than 193 protesters from the period June-November 2005.% The government also arrested tens
of thousands of individuals as well as the leaders of opposition political parties on allegations of
trying to topple the government by unconstitutional means. Most of the individuals were later
pardoned and released from prison as part of a political deal made by the government.
However, the period marked the beginning of a shrinking political space that drastically
restricted freedom of expression through broad and vague legislations which threatens to

shake and reverse the initial gains made in the country’s democratic trajectory.

* The Constitution of the Federal Democratic Republic of Ethiopia, Proclamation No. 1/1995, Federal
Negarit Gazeta No. 1 (21 August 1995) (herein after Constitution of Ethiopia) Art 29.

* | Gagliardone, New Media and the Developmental State in Ethiopia (2014) 113 African Affairs 279.

% BBC News, Ethiopian Protesters 'Massacred', [<http://news.bbc.co.uk/1/hi/6064638.stm>] (accessed

10 March 2014).


http://news.bbc.co.uk/1/hi/6064638.stm

Various human rights bodies have accused the State of manipulating domestic laws as an
excuse to silence political dissent.”” According to Freedom House, the Mass Media
Proclamation,* among others, introduced crippling fines, licensing restrictions for establishing
a media outlet, prohibiting the right to establish mass media outlets to foreign nationals, and
powers allowing the government to control periodical publications.49 Similarly, the 2009 Anti-
Terrorism Proclamation (ATP) includes a broad and vague definition of terrorism, which gives
the government broad discretion to suppress nonviolent political dissent. Under Article 6 of the
proclamation, any publication of a statement that is likely to be understood as a direct or
indirect encouragement of terrorism is punishable by up to 20 years in prison.® Currently,
many individuals have been imprisoned in relation to the terror charges brought by the
government which questions the legitimacy of the laws against the constitutional principle of
freedom of expression and Ethiopia’s obligation under international law.”* A similar trend can
be seen in the application of its hate speech laws in particular with regard to incitement to

hatred and incitement to genocide.52

* See Resolution 218 on the Human Rights Situation in the Democratic Republic of Ethiopia, the African
Commission on Human and Peoples’ Rights (the African Commission), meeting at its 51* ordinary
Session held in Banjul, The Gambia from 18 April to 2 May 2012. See also Freedom on the Net: Freedom
House Report on Ethiopia (2015).

*® A Proclamation to Provide for Freedom of the Mass Media and Access to Information, Proclamation
No. 590/2008, Federal Negarit Gazeta No. 64 (4 December 2008) (herein after Mass Media
Proclamation).

* Freedom House, [<http://www.freedomhouse.org/report/freedom-net/2012/ethiopia>] (accessed on

1 December 2013).
0 A Proclamation on Anti-Terrorism Proclamation No. 652/2009, Federal Negarit Gazeta No. 57 (28
August 2009) (ATP).

> Pen International, http://www.pen-international.org/pen-world/centres-news/ (accessed 1

December 2013).

>2 YL Mengistu, Shielding Marginalized Groups from Verbal Assaults Without Abusing Hate Speech Laws
in M Herz and P Molnar, The Content and Context of Hate Speech: Rethinking Regulation and Responses
(Cambridge University Press, 2012) 370-372.
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For the UN, international rights groups and the international community at large, Ethiopia
provides a test case where conflicting international interests overlap. On one hand, Ethiopia has
been seen not only as a very reliable ally for the war on terror but also a remarkable success
story in the fight against poverty and ensuring sustainable development. The International
Monetary Fund and the World Bank have hailed the continuous economic growth of the
country.53 The aggressive diplomatic efforts of the late Prime Minister Meles Zenawi in
portraying the country as one of the success stories of economic development in Africa earned
praise and support from the international community. Ethiopia is currently one of the most
prominent recipients of foreign aid. In the last decade, Ethiopia on average has received S 3.6

Billion annually, making it one of the largest recipients of foreign aid in the world.”*

On the other hand, the State is highly criticized for its authoritarian tendencies and repressive
measures on dissident political groups. Rights groups accuse the government of being
repressive with little tolerance for critical political views. Reports by rights groups show that
journalists, members of opposition political parties, academics and activists have been thrown
in jail because of their political views and criticizing the government.” Reports also show that
the press and the media, political parties and civil society organizations have been harshly

repressed and many of them were forced to close down.”®

Nevertheless, beyond the brief reports by rights groups, there has been little academic interest

and scholarship in attempting to articulate the normative boundaries of political speech in

>3 World Bank [<http://www.worldbank.org/en/country/ethiopia/overview>] (accessed 15 March

2014).
>* OECD DAC Statistics Ethiopia 2011 [<http://www.oecd.org/dac/stats/ETH.gif>] (accessed on 12

January 2014).

>> Human Rights Watch, Journalism is not a Crime: Violations of Media Freedom in Ethiopia (2015).

% Ibid.
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Ethiopia.”” Accordingly, the purpose of the thesis is to study the contemporary challenges to
freedom of expression in Ethiopia in two fundamental areas of speech regulation- incitement to
terrorism, and incitement to genocide within the broader context of hate speech. Drawing both
from the framework of international and comparative law, the study will look into how a proper
balance can be maintained between the demands of national security and public order of the
State on one hand and the importance of ensuring freedom of expression on the other.
Although the thesis will highlight some of the socio-political factors that inform the position of
the State with regard to freedom of expression, the study will be largely normative.”® In
particular, the thesis will closely look into the limits of political speech vis-a-vis incitement law
under international and comparative law which will help to illuminate and develop an optimal
model of normative constitutional theory as well as legal rules that can be applied to the

regulation of political speech in Ethiopia.

I1l. Statement of the Problem

International human rights norms have been helpful in setting important normative
benchmarks and guiding principles regarding the application and implementation of human
rights norms at the domestic level.”® The international human rights framework, in particular,
the treaty-based system and the charter-based special mechanisms have elaborated a good
deal of standard setting that serves as a normative reservoir for the application of human rights
norms including freedom of expression at the domestic level.** Moreover, most States including

Ethiopia provide for the protection of freedom of expression and other human rights in their

>’ G Timothewos, Freedom of Expression in Ethiopia: the Jurisprudential Dearth (2010) 4 Mizan Law
Review 201.

%% In this regard see discussion in Chapter Three.

> See P Alston and R Goodman, International Human Rights (Oxford University Press, 2012).

® For comprehensive study of the UN treaty system, See S Egan, The UN Human Rights Treaty System:

Law and Procedure (Bloomsbury Professional, 2011)

12



constitutions, thereby forming integral part of their domestic legal order.®’ The constitutional
framework of certain States including Ethiopia also allows the application of international

human rights norms as an interpretive tool in the application of these norms.®?

However, it is evident that the domestic system of human rights protection uses different
standards to apply and implement human rights norms including freedom of expression. In this
regard, the major conundrum of the global protection of human rights has been the
‘implementation gap’ that exists between international human rights law and domestic law.®?
States have subscribed to international human rights instruments that oblige them to adhere to
the principles and obligations enshrined therein. Yet, the full realization of these international
human rights norms at the domestic level is significantly lacking. Moreover, it should also be
emphasized that the globalization of international law can also trigger ‘anti-constitutional ideas’
at the domestic level by requiring States to adopt domestic laws which have a draconic effect
on human rights.** For example, the anti-terrorism campaign launched under the rubric of the
‘war on terror’ and the various UN-sponsored conventions and resolutions on counter-
terrorism had serious repercussions in the protection of human rights in many States.® In the

context of freedom of expression, the proliferation of laws which prohibit incitement to and

® See Constitution of Ethiopia Art 29.

®2 See Constitution of Ethiopia Art 13(2) noting that ‘The fundamental rights and freedoms specified in
this Chapter shall be interpreted in a manner conforming to the principles of the Universal Declaration
of Human Rights, International Covenants on Human Rights and international instruments adopted by
Ethiopia’; See also Art 39(1) of the Constitution of South Africa noting that courts in interpreting the Bill
of Rights ‘must consider international law; and ‘may consider foreign law’.

% WM Cole, Mind the Gap: State Capacity and the Implementation of Human Rights Treaties (2015) 69
International Organization 405; CJ Hamelink, Human Rights: the Implementation Gap (1998) 5 Journal of
International Communication (1&2) 54.

% KL Scheppele, The Migration of Anti- Constitutional Ideas: the Post 9/11 Globalization of Public Law
and the International State of Emergency, in S Choudhry (ed) The Migration of Constitutional Ideas
(Cambridge University Press, 2006) 347.

® RA Wilson (ed) Human Rights in the War on Terror (Cambridge University Press, 2005).
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glorification of terrorism have significantly increased subsequent to the adoption of Security
Council Res. 1624 in 2005.%° In the case of Ethiopia, this migration of anti-constitutional norms
has had a significant effect on the state of free speech in the country. Since the adoption of the
anti-terrorism law in 2009, there has been a significant rise in the prosecution of political
activists and journalists for inciting terrorism.®” This chilling effect of the anti-terrorism laws on

freedom of expression has been particularly draconic with regard to political speech.

Although this regression in the protection of freedom of expression and other human rights is
more pronounced in the area of counter-terrorism laws, similar trends can be seen in other
areas of speech regulation including hate speech and incitement to genocide.68 This demands
the examination of the domestic laws of Ethiopia in light of international and comparative law
as well as the experience of different States that are grappling with the demands of increased
regulation in speech parallel with the protection of robust political speech. In particular, the
thesis draws on best practices in how incitement law in general, and incitement to terrorism
and incitement to genocide in particular, have developed under international and comparative

law.

IV. Hypothesis and General Methodological Approach

The fundamental premise of the thesis is based on the significance and utility of international
and comparative law in resolving contemporary problems associated with the regulation of

political speech in Ethiopia. Because of this, it is important to explain the hypothesis in which

% See, K Gelber, Free Speech After 9/11 (Oxford University Press, 2016); UN Security Council (UNSC)
Resolution 1624, S/Res/1624 (14 September 2005).

%7 See Human Rights Watch, Journalism is Not a Crime (n 55).

% CE Baker, Genocide, Press Freedom and the Case of Hassan Ngeze (2004) University of Pennsylvania

Law School, Public Law Working Paper No. 46. Available at SSRN: [<https://ssrn.com/abstract=480762 or

http://dx.doi.org/10.2139/ssrn.480762 >] (accessed 3 March 2015); See also OHCHR, The Prohibition of

Incitement to Hatred in Africa: Comparative Review and Proposal for a Threshold, Expert Meeting

(Nairobi, Kenya, 6-7 April 2011).
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the research is based which helps to disentangle some of the methodological questions and
caveats involved in comparative study.®® It should be pointed out from the outset that despite
the various methodological questions that continue to be raised in comparative study, it
continues to be a thriving field of legal scholarship in many countries.” This includes an
increasing academic interest to understand the normative and institutional challenges of
different polities to entrench constitutional democracy in their political order as well as a desire
to study the protection of human rights norms including freedom of expression in other

societies.”*

The constitutional experiment of comparing different polities and the norms and social
orderings associated with these polities has ancient roots. Philosophers including Aristotle and
political scientists such as James Madison looked into different systems of government in order
to determine how best to organize polities.”> Heinze notes that in the early 19" Century,
Kantian idealism and Napoleonic codifications were used to draw some universal principles of
law from other societies in an effort to eradicate backward customary norms with more

73

progressive legal regimes.”” Montesque’s empiricism in The Spirit of the Laws,”*which is

* One notes that while comparative constitutional law is a more recent field, comparative law in the
area of private law has commenced much earlier, beginning from the First World Congress on
Comparative Law in 1900, See in this regard C Donahue, Comparative Law Before the Code Napoleon, in
M Reimann and R Zimmermann (Ed), Oxford Handbook on Comparative Law (Oxford University Press,
2012).

® M Tushnet, The Possibilities of Comparative Constitutional Law (1999) 108 Yale Law Journal 1225; See
also M Tushnet, The Inevitable Globalization of Constitutional Law (2009) 49 Virginia Journal of
International Law 985; For more recent discussions on the role of comparative law in general see M
Tushnet, The Boundaries of Comparative Law (2017) 13 European Constitutional Law Review 13.

1 E) Eberle, The Method and Role of Comparative Law (2009) 8 Washington University Global Studies
Law Review 451.

72 Rosenfeld and A Sajé (n 17) 3.

” Heinze (n 15) 197.
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considered as a ‘defining moment in the history of comparative public law’, has also been used
to draw normative conclusions by making historical comparisons and thereby laying down the
foundation for the development of modern comparative constitutional law.”” More recently,
since the Second World War comparative constitutional law began to develop ideas of using
comparative methods to study the operation of government, their institutional design, the
substantive content and scope of fundamental human rights, and systems of judicial review.”®
The fundamental assumption of such intellectual endeavor was rooted in the belief that legal
problems and social orderings associated with the relations between citizens and governments
are confronted by all societies which help to enlighten other States to learn from similar

experiences.77

Nevertheless, the application of human rights norms including freedom of expression has often

triggered the debate between universalism and cultural relativism.”® In the context of

% C-L de Secondat, B de Montesquieu, De I'esprit des lois (The Spirit of the Laws) (1748) (Cambridge
University Press, 1989), Cited in Hirschel, Comparative Matters (n 25)127.

> Hirschel, Comparative Matters (n 25) 127; Se also A Robilant, A Symposium on Ran Hirschel’s
Comparative Matters : the Renaissance of Comparative Constitutional Law Big Questions Comparative
Law (1992) 96 Boston University Law Review 1325.

’® Mark Tushnet, Comparative Constitutional Law, in Reimann and Zimmermann (n 69) 1227-28.

" Ibid .

8 With regard to the major proponents of universalism, See J Donnelly, Cultural Relativism and
Universal Human Rights (1984) 6 Human Rights Quarterly 400; A Sen, Human Rights and Asian Values
(1997) Sixteenth Annual Morgenthau Memorial Lecture on Ethics and Foreign Policy (25 May 1997)
where he staunchly objects to the claim of cultural relativism of human rights and argues that there is
‘no grand dichotomy’ between Western and Non Western cultures with respect to human rights; Cf DL
Donoho, Relativism Versus Universalism in Human Rights: The Search for Meaningful Standards (1991)
27 Stanford Journal of International Law 345; See also B Ibhawoh, Between Culture and Constitutions:

Evaluating the Cultural Legitimacy of Human Rights in the African State (2000) 22 Human Rights
Quarterly 838.

16



comparative law similar arguments have been raised between those who advocated for a
universal theory of rights and others who argue on the importance of looking into national
idiosyncrasies and the unique features of a given legal system.79 From the perspective of
cultural relativists, comparative law has been criticized as ‘naive universalism’ that ignores
significant historical factors and cultural contingencies of different societies.®’ They argue that
‘no theory develops in a vacuum but is conceived and brought to fruition in a definite cultural
and social environment. To ignore this is to distort the theory itself’.2* Similarly, in the particular
context of freedom of expression, Lawrence Beer notes that the approach taken in traditional
comparative studies has been their ‘cultural insularism’.2? They tend to focus on elaborate laws
and legal institutions without looking at the historical, political and socio-legal factors affecting

freedom of expression which often have a significant impact in how the right is understood in a

particular society.83 Other Scholars similarly argue that in order to understand the application

7 Early proponents for a universal theory of rights include G Jellinek, The Theory of the Unifications of
States ( 1882; G Jellinek General Theory of the State (1990); and most notably G Jellinek The Declaration
of the Rights of Man and of Citizens: A Contribution to Modern Constitutional History (1895); More
recent proponent of the universalist approach include See, e.g., A Watson, Legal Transplants: An
Approach to Comparative Law (Scottish Academic Press, 1974); Cf On the literature for cultural relativist
approaches that argue against the universalist thesis see, P Legrand, Fragments on Law-as-Culture
(Kluwer, 1999) 27; P Legrand, European Legal Systems Are Not Converging (1996) 45 International and
Comparative Law Quarterly 52-81; See discussion in Hirschel, Comparative Matters (n 25) 156 et seq.

8 Heinze (n 15) 196.

8 MN Shaw, International Law (Cambridge University Press, 2008).

8 | Beer, Freedom of Expression in Japan: A Study of Law, Politics and Society (Kodansha Int'l, Ltd. 1984)
21-23.

 Ibid.
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and regulation of freedom of expression in a particular society, it is important to study the

underlying ‘invisible powers’ that shape the development of the law.®*

This argument which comes under the rubric of ‘historical and cultural determinism’ poses a
continuing methodological challenge to comparative study.®> These skeptics of comparative law
have criticized comparative usage since early libertarian and enlightenment thought that
sought to apply universal liberal principles of justice, equality and freedom.®® Historicist
thinkers such as Savigny criticized universalist approaches noting that customary norms are the
result of a complex historical process and changing needs of different societies. Because of this,
they argue that applying universal legal rules will be a misfit to the particularities of a certain
society.’” Montesquieu himself also cautioned against the use of comparative law and
emphasized that national idiosyncrasies should be carefully looked into since the laws of one

State may not suit the laws of another.®

Moreover, scholars from the global south such as Upendra Baxi argue that much of the
scholarship in comparative constitutional law has been predominated by Western liberal

discourse. & They argue that reference to non-Western constitutional law and jurisprudential

8 B Grossfeld and EJ Eberle, Patterns of Order in Comparative Law: Discovering and Decoding Invisible
Powers (2003) 38 Texas International Law Journal 29; See also EJ Eberle, The Methodology of
Comparative Law (2011) 16 Roger Williams University Law Review 52.

® Hirschel, Comparative Matters (n 25).

% Ibid.

¥ Heinze (n 15) 197.

8 For a good discussion on Montesquieu’s skepticism to legal transplantation and use of comparative
law, See O Kahn-Freund, On Uses and Misuses of Comparative Law (1974) 37 The Modern Law Review 1.
8 U Baxi, The Colonial Heritage, in P Legrand and R Munday (eds) Comparative Legal Studies: Traditions
and Transition (Cambridge University Press, 2003), Cited in Hirschel, Comparative Matters (n 25) 205.
Hirschel also notes that this criticism also comes from third world scholars and critics of international
law who argue that the rules of international law are shaped by the historical inequalities shaped by

colonialism and imperialism, See in this regard A Anghie, Imperialism, Sovereignty, and the Making of
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developments is marginal if not nonexistent. Similarly, Christine Schwdbel argues that there is a
significant omission of non-Western societies and their constitutional law experiences in
international law theory and global constitutionalism.” This is evident even when there are
novel and important constitutional experiences in non-Western societies. For example,
although the principle that administrative courts should provide a reason for their decisions
was first developed by the Supreme Courts of India and Botswana, constitutional law scholars

usually cite the Baker case’® decided by the Supreme Court of Canada.”

Despite these limitations, however, comparative law study continues to serve as a significant
methodological tool in resolving regulatory challenges associated with the protection of
fundamental freedoms including freedom of expression in many societies.”> Acknowledging its
caveats and limits would help to carefully craft and apply the methodological tools for the study
of comparative law but does not rule out its methodological significance altogether. Therefore,

a more realistic approach lies somewhere between the two extreme positions.94

Early
libertarians such as Hegel and Kant, and contemporary comparative constitutional law scholars

including Ran Hirschel, Mark Tushnet and Eric Heinze argue that liberalism as a political thought

International Law (Cambridge University Press, 2004); A Orford (ed) International Law and its Others
(Cambridge University Press, 2006); B Fassbender and A Peters (eds), The Oxford Handbook of the
History of International Law (Oxford University Press, 2012), Cited in Hirschel, Comparative Matters(n
25) 208.

% ¢ Schwabel, Organic Global Constitutionalism (2010) 23 Leiden Journal of International Law 529.

°* Baker v Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817.

92 Baxi, The Future of Human Rights (Oxford University Press, 2012); See also C Saunders, Towards a
Global Constitutional Gene Pool (2009) 4 National Taiwan University Law Review 3; J Tully, Strange
Multiplicity: Constitutionalism in an Age of Diversity (Cambridge University Press, 1995); MK Addo,
Practice of United Nations human rights treaty bodies in the reconciliation of cultural diversity with
universal respect for human rights (2010) 32 Human Rights Quarterly 601.

% See Tushnet, The possibilities of Comparative Constitutional Law (n 70).

% See Hirschel, Comparative Matters (n 25).
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and universalist legal rules can be applied ‘within some historically and culturally grounded
context’.” In particular, in the context of rights discourse including freedom of expression,
judicial reference to decisions of international courts and foreign judgments is more common
and a more suited area of comparative constitutional law than in other areas such as the study
of separation of powers, mechanisms of judicial review and other areas of constitutional law

which are considered organic and where national idiosyncrasies are more apparent.96

In terms of its functional aspect, comparative law has been used to resolve legal and
institutional challenges that have grappled different societies, by drawing from the experience
of other societies. From early engagements in comparative law to modern scholars including
Bernhard Grosfeld, Alan Watson, and many other scholars have used comparative law as a
method of seeking ‘just solution to a given constitutional challenge their polity has been
struggling with’ and the belief that ‘constitutional practice in a given polity may be improved by
immolating constitutional mechanisms employed elsewhere”.”’ As Rosalyn Dixon notes, this
reliance on comparative law is particularly apparent in the areas of rights discourse including
freedom of expression where courts increasingly rely on comparative jurisprudence to resolve
legal problems associated with the protection of fundamental rights and seeking the ‘best’ or
‘most suitable rule across cultures’.”® The fact that States are dealing with similar security and
public order challenges in an increasingly interconnected world demands the need to look into

constitutional and legal developments in other countries. Ultimately, the study will be

significant in the quest for formulating a theory of public good that helps in establishing a right

% Heinze (n 15) 197.

% Hirschel, Comparative Matters (n 25) 21.

%" R Hirschel, The Question of Case Selection in Comparative Constitutional Law (2005) 53 American
Journal of Comparative Law 127; See also B Grossfeld, Core Questions of Comparative Law (Carolina
Academic Press, 2005).

% Hirschel, Comparative Matters (n 25) 235.
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political order, or more properly an optimal way of regulation.’® Although there is a fine line
between the competing values of order and liberty, comparative constitutional law in free
speech helps to provide methods of resolving the dilemma between security and order on one
hand and liberty on the other, thereby maintaining an ordered-liberty within a political

100

community across cultures.” It helps to contribute to the deliberative process of exploring

specific normative and socio-political challenges that are faced by societies across cultures.’™

In the specific context of emerging and transitional democracies, Ginsburg and Huntington also
reiterate the importance of turning into the study of democratization and constitutionalism in
these polities. They argue that the conventional study of democracy as the conducting of
periodic elections is inadequate to explain the legal and political dynamics of emerging
democracies.’® Huntington similarly contends that many electoral democracies in the world do
not protect civil and political liberties including freedom of expression and argues that the focus
should be in looking closely at the constitutional experience of these States in relation to

103

specific rights. Because of these factors, there has been a growing need to analyze

constitutionalism and the application of human rights and fundamental freedoms in transitional

104

and non-liberal democracies. Mark Tushnet, one of the most influential comparative

constitutional law scholars, argues that much of the scholarship in political science and

% U Belavusau, Freedom of Speech: Importing European and US Constitutional Models in Transitional

Democracies (Routledge, 2013) 90.

1% Dp Kommers, The Value of Comparative Constitutional Law (1976) 9 John Marshall Journal of

Practice and Procedure 692.

191 5 Fredman, Foreign Fads or Fashions? The Role of Comparativism in Human Rights Law (2015) 64

International and Comparative Law Quarterly 631.

192 T Ginsburg, Judicial Review in New Democracies: Constitutional Courts in Asian Cases (Cambridge

University Press, 2003) 295.

1% See S Huntington, The Clash of Civilizations and the Remaking of World Order (Simon and Schister,

1996).

%% see Ginsburg, Judicial Review in New Democracies (n 102).
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comparative constitutional law has been analytically descriptive rather than normative.'®
Similarly, Michel Rosenfeld and Andras Sajo argue that constitutional law scholarship has
focused on structural issues of political governance rather than on specific human rights such as

freedom of expression.'®®

In the particular context of freedom of expression, comparative law provides an important
methodological tool to study the regulation of speech in the context of incitement law which
can provide important insights in balancing the demands of maintaining national security with
the protection of political speech. As David A.J. Richards puts it, freedom of expression is a
‘natural subject of (..) comparative law study’.’®” The comparative study of freedom of
expression provides the opportunity to study the possibilities of normative convergence and
areas of consensus emerging in the regulation of free speech and incitement law. Even where
there are differences in approach the comparative study of free speech helps to illuminate as a

source of reflection why there are differences in approach and develop an optimal regulatory

framework on free speech suited to the specific context of a particular State.

In recent times, scholars including Adriane Stone, Ashutosh Bhagwat, Michele Rosenfeld,
Timothy Zick and Uladzislau Belavusau have not only demonstrated the importance of
comparative study of freedom of expression, but also more importantly, articulated the
continued significance of comparative constitutional law in resolving free speech problems

associated with transitional democracies and the overall significance of looking into

195 Tushnet, Authoritarian Constitutionalism (n 18) 421; See also T Ginsburg and A Simpser (eds)

Constitutions in Authoritarian Regimes (Cambridge University Press, 2014) 141); M Albertus and V
Menaldo, Dictators as Founding Fathers? The Role of Constitutions under Autocracy (2012) 24
Economics and Politics 279; See also Thio, Constitutionalism in llliberal Polities (n 17) 133.

106 Rosenfeld and A Sajé (n 17) 8.

97 D AJ Richards, Free Speech and the Politics of Identity (Oxford Univesity Press, 1999) 1; See also R
Krotoszynski, The First Amendment in Cross-Cultural Perspective: A Comparative legal Analysis of the

Freedom of Speech (New York University Press, 2006) XIV.
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constitutionalism in emerging and transitional democracies.'® Accordingly, the use of
comparative methodology is not only required by the pragmatic necessity of resolving the
regulation of free speech problems in Ethiopia but also backed by contemporary trends in
academic scholarship that increasingly relies on comparative inquiry in the study of freedom of

expression and its legal limits in public discourse in transitional democracies.

In looking at the comparative constitutional law experience of other States on freedom of
expression, the idea is to develop an optimal model of normative constitutional theory and

principles of law in the regulation of free speech.’®

This approach is based on the belief that
even if each State’s constitutional discourse including in the area of freedom of expression is a
reflection of its national identity with its particularities, there are many areas of common
interest that help to illuminate important lessons in the regulation of free speech in other
States. One should also be cognizant of the limits of International law in articulating the cultural
and historical contingencies as well as broader issues of national identity which significantly
influence the normative conception of rights in States.'*° International law cannot adequately
explain the deeper normative, institutional, socio-political and historical factors which are

1

intricately related with law and society.11 Comparative law provides an important

methodological tool complementing the normative framework of international law by

1% A Stone, The Comparative Constitutional Law of Freedom of Expression (July 1, 2010) 476 University
of Melbourne Legal Studies Research Paper,

[<https://papers.ssrn.com/sol3/papers.cfm?abstract id=1633231>] (Accessed 5 December 2015); A

Bhagwat, Free Speech without Democracy (2015) 49 University of California Davis Law Review 59; T
Zick, The Cosmopolitan First Amendment, Protecting Trans-border and Expressive and Religious Liberties
(Cambridge University Press, 2014); Belavusau (n 90).

109 Belavusau (n 90) 4.

19 A Dodek, A Tale of Two Maps : The Limits of Universalism in Comparative Judicial Review (2009) 47
Osgoode Hall Law Journal 287.

111

E Barendt, Freedom of Expression, in Rosenfeld and Sajo (n 17) 892-893.
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combining both how legal rules and high politics operate in specific societies.’*? In this context,
comparative study of freedom of expression in Ethiopia offers a useful methodological
approach to study legal developments and the jurisprudence of Courts in different States with
regard to freedom of expression which can enlighten legal reforms as well as a principled

application of free speech norms suited to its particular context.

V. The Significance of Comparative Study in Free Speech in the
Context of Ethiopia

Beyond the general methodological significance that is associated with comparative inquiry, the
importance of comparative study of freedom of expression in Ethiopia is required by the

following pragmatic factors.

B First, there is very little free speech literature and case law on freedom of expression in
Ethiopia. Although few attempts by constitutional law scholars including those by Gedion
Timothewos and Yared Legsse Mengistu have been made, the broader literature has largely
focused on issues related with federalism and State structure in Ethiopia.'*> Moreover the
jurisprudence of Ethiopian courts with regard to freedom of expression is very limited; and
when one finds some fledgling case law, there is little attempt to expound the doctrinal
basis of the decisions.'** The lack of literature coupled with the dearth of domestic
jurisprudence demands a comparative law engagement that aims to resolve problems

associated with the boundaries of political speech and incitement law in Ethiopia

12 y/C Jackson and M Tushnet, Comparative Constitutional Law (Foundation Press, 2014) 1229.

3 Some o f the Most Prominent Studies include MC Reta, The Quest for Press Freedom in Ethiopia: One
Hundred Years of History of the Media in Ethiopia (University Press America, 2013); G Timothewos, An
Apologetics for Constitutionalism and Fundamental Rights: Freedom of Expression in Ethiopia, a
Comparative Study (unpublished LL.M Thesis, Central European University, 2009); Timothewos,
Freedom of Expression in Ethiopia (n 57) 201 and Mengistu (n 52) 352.

! Timothewos, Freedom of Expression in Ethiopia (n 57).
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®  Second, the constitutional framework of Ethiopia provides that the fundamental rights and
freedoms provided in the constitution including freedom of expression should be
interpreted in accordance with international human rights adopted by Ethiopia.’*> The
recourse to comparative law sources is not only confined to international human rights
norms but also legal developments in comparative jurisdictions. Unlike other jurisdictions
where there is skepticism and even rejection to the use of comparative law, Ethiopian
courts have a much more receptive attitude towards international and comparative law."*°
Accordingly, the constitutional framework and the emerging jurisprudence clearly supports
the use of comparative law in resolving problems associated with the protection of human

rights and fundamental freedoms including freedom of expression.

®  Thirdly, the increasing migration of constitutional norms that came to the scene because of
collective security challenges faced by States such as terrorism has added the impetus for
legal transplantations across different States. One observes that many States including
Ethiopia have directly borrowed anti-terrorism legislations from other countries without
serious scrutiny of its implications to their particular context.'’” Because of this, the
idiosyncratic nature of national constitutions has been increasingly challenged by both

collective security and public order challenges of States such as terrorism, and the

15 gee Constitution of Ethiopia Art 13(2) which reads: ‘The fundamental rights and freedoms specified

in this Chapter shall be interpreted in a manner conforming to the principles of the Universal
Declaration of Human Rights, International Covenants on Human Rights and international instruments
adopted by Ethiopia’.

116 See for Example @/4%F 88A £9°( AT A NEA BIRA (Pofadrd MPAL &CE NF PANC 0°/%/23632
m$goFt 26 72000 &/9° (W/rit Tsedale Lema Demese and Kifle Demese, Federal Supreme Court
Cassation Division of Ethiopia, Case No. 23632 (Judgment of 6 November 2007), a seminal case in which
the Supreme Court applied and interpreted the constitutional principle of the best interest of the Child
provided in Art 36 (2) by relying on the CRC and eventually repealed a regional family law which
contradicted with the principle of primary consideration for the best interest of the child in disputes
involving children.

117

See Scheppele (n 64).
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increasing universalism of human rights norms through global constitutionalism. This
demystifies the cultural and historical determinism that is usually associated with detractors
of the use of comparative law. It should also be noted that even when States purport to
challenge the use of comparative law or choose to adopt the experience of a particular
country, they are driven by political factors rather than the weight and strength of the legal
reason or the functional relevance and significance of the question at hand. As Ran Hirschel
observes, the choices made by States in relation to comparative law usage is driven by

‘socio-political, not juridical’ factors.™®

Consistent with the above methodological approach, the thesis will look into international and
comparative developments in the area of the regulation of political speech and incitement law.
The idea is to focus on the thematic areas of the study rather than a specific regional human
rights system or a particular legal system of a specific State. Accordingly, it would make
reference to the regulation of incitement law and the regulation of political speech in
international and comparative laws which have functional relevance to the study. This is
consistent with the current pragmatic approach of comparative law study that conceives
comparativism as a deliberative process of legal reasoning aimed at solving practical normative
problems associated with the regulation of free speech and other human rights in different

P 11
societies. ?

In general, whatever the political posture and characterization of a particular State might be,
there is a significant utility of comparative law which can offer important insights to any State in
articulating its normative constitutional theory and principles of law as well as consolidating its

democratic trajectory. As Ran Hirschel astutely observes:

8 Hirschel, Comparative Matters (n 25) 43.

1% See Fredman (n 101) ; See also, B Grossfeld, Core Questions of Comparative Law (n 97), arguing that
the primary purpose of comparative inquiry should be to draw best practices in addressing a particular

legal problem.
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With the exception of uber-totalitarian North Korea and a small handful of other outlier
polities, there is copious similarity alongside sufficient degrees of difference in the world
of new constitutionalism to allow for some productive comparison, at least in theory.120

In this regard, comparative developments in the areas of free speech and incitement law can
provide an important method of comparative inquiry in determining the contours of political
speech and incitement law. Accordingly, it is based on this fundamental premise of
acknowledging the utility and significance of comparative inquiry, while at the same time
understanding the limits of universalism and the demands of contextualism, that the thesis
would approach the regulation of incitement to terrorism and incitement to genocide in the

context of Ethiopia.

2% Hirschel, Comparative Matters (n 25) 205.
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CHAPTER ONE

THE JUSTIFICATIONS OF FREEDOM OF EXPRESSION

The legal philosopher H.L.A Hart contended that all moral and legal thought is based on ‘the
tacit assumption that the proper end of human activity is survival’.'*! In response to Hart’s
proposition, another legal theorist Lon Fuller asserted that effective communication between

persons and freedom of expression is central and indisputable element for human survival.*??

Freedom of expression has also been characterized as the ‘first principle of natural law’,** ‘a

human yearning-insistent, persistent and universal.”***

From these assertions, it is plausible to
argue that free expression is what essentially characterizes the human person as distinctive to

its nature and the foundation for its constant intellectual, artistic and scientific development.

However diverse the characterizations about freedom of expression and the various values it
seeks to promote, there is an overwhelming consensus that freedom of expression is not only a

125 For

fundamental individual human right but also an integral part of democratic citizenship.
any democratic society, the case for open democratic discourse begins with the protection of
freedom of expression.'?® A society that aims at integrating openness as its overarching value
will not merely uphold the individual right to free expression, but also opens up the deliberative
process of government to public scrutiny.™®’ In an open and democratic society, public scrutiny

of the conduct of government including the legislative, administrative and judicial proceedings

21 HLA Hart, The concept of Law (Oxford University Press, 1961) 187.
122 LL Fuller, The Morality of Law, (Yale University Press, 1969) 185-6.

12 ) Beatson and Y Cripps, Freedom of Expression and Freedom of Information : Essays in Honour of Sir

David Williams (Oxford University Press, 2000) 18.
124 R Smolla, Free Speech in an Open Society (Alfred A Knopf, 1992) 3.

2 Heinze (n 15) 4.

126 M Redish, Freedom of Expression: A Critical Analysis (Michie Co. 1984) 276.

127

Smolla, Free Speech in an Open Society (n 124 ) 4.
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128 \While there are rational justifications

and deliberations form integral part of the body politic.
on the importance of regulating freedom of expression to protect compelling interests of States
such as national security and public order, it cannot detract the overriding foundational value of
freedom of expression in a democratic society and its distinctive function to democratic public
discourse. In the following sections, the thesis analyzes the historical development and

foundation of the right to freedom of expression and the various theoretical justifications that

underlie this basic component of democratic citizenship.

1.1. The Historical Evolution and Foundations of Freedom of Expression

Many scholars have articulated different attributes of human rights. However, most scholars

would agree that human rights are evolving norms that continuously appear with the constant

129

struggle of people for freedom.™ Orlando Patterson contends that freedom is not something

130

that is discovered like a new element.” Freedom is an invented value which is the result of

individual and societal construct that unfolds as a result of the continuous struggle of people

131 1t should be made clear from the outset

against coercion and restraints imposed by others.
that despite the remarkable achievements made to ensure the free expression of individuals,
censorship remains an enduring challenge of any organized political society.132 Individuals in
power have the propensity to control expressions that are deemed to undermine their
legitimacy or political authority. While free expression forms an intrinsic value of the human

person, it is reasonable to infer that any political authority that feels threatened by the views of

others is more likely to suppress this basic freedom. The ultimate objective of any democratic

128 F Haiman, Speech and Law in a Free Society (University of Chicago Press,1981) 297-339, 369-409.

122 C Heyns, A ‘Struggle Approach’ to Human Rights in A Soeteman (ed), Pluralism and Law (Springer,

2001).

130 0 paterson, Freedom (New York Basic Books, 1991).

B bid.
132

RE McCoy, Freedom of the Press: An Annotated Bibliography (Southern lllinois University Press, 1993)
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society should be to maintain an ordered liberty, by striking a balance between competing

interests of the individual and the State.

Freedom of expression has ancient roots.”*® Scholars contend that freedom of expression was
an essential aspect of Athenian democracy.™* Under Herodotus’ time, the equal right to
freedom of expression was one of the most fundamental elements of the equality of all citizens
(isonomia). Plato’s reference to Athens as philologus (a city in love with speech) is believed to
demonstrate Athenian tolerance to freedom of expression.135 Freedom of expression was also
integral to the political thought and philosophy of Aristotle in which he referred the human
person as a political animal (zoon—politicon).136 The idea of free expression also finds support in
many religions. For example, the Islamic scholar Hugh Goddard argues that freedom of
expression, in particular, academic freedom originated from ancient Islamic schools

(madras).”’

Nevertheless, as much as the innate desire to express is as old as humanity itself, the proclivity
and impulse to censor was also part of the history of organized political society.’*® History
shows that the exercise of control over words, symbols and ideas was common to all
societies.’ Evidence of these kinds of controls can be traced to pre-literate societies such as in

140
d.

early Sumerian and Egyptian civilizations where censorship of symbols was practice In the

Old Testament, instances of censorship can be observed including the burning of the scrolls

33 TD Jones, Human Rights: Group Defamation, Freedom of Expression and the Law of Nations

(Martinus Nijhoff, 1998) 34-7.

134 E Berti, Ancient Greek Dialectic as Expression of Freedom of Thought and Speech (1978) 39 Journal
of the History of Ideas 347.

B35 1bid.

3¢ O’Flaherty, Freedom of Expression (n 6) 628.

37 H Goddard, A History of Christian-Muslim Relations (Edinburgh University Press, 2000) 100.
138 5C Jansen, Censorship: The Knot That Binds Power and Knowledge (Oxford University Pres, 1991) 4.
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containing the prophecies of Jeremiah which foretold the destruction of the house of Judah and
Jerusalem.™! Similarly, in ancient China, in 250 B.C the then emperor of China ordered the
burning of the writings of the great Chinese philosopher Confucius, as they were believed to be
contradictory to the philosophy and political thought of the monarchy.*** Censorship was also
widely practiced since the time of ancient Rome. The Roman emperor Augustus is considered
as the first ruler in the Western world to establish a codified law prohibiting libelous and

scandalous writings (libelli famosi).**

The then existing law also allowed for book burning as a
legitimate means of suppressing proscribed writings. Plato’s Republic, in which he called for
banning of the arts and elimination of any discussion in order to establish the ideal State, is also

the most vivid account of direct advocacy of censorship.144

With the advent of Christianity and the rise of the theocratic governments of Western Europe,
the consolidated power of the Catholic Church and the State formed a formidable power to
censor expressions that were considered to undermine their legitimacy and political power. Any
form of expression that questioned the teachings and doctrines of the church was considered
as heretic against the church and the State. Heresy was, thus, the first ‘great libel, a libel against

1145

God, the church and state.”” The Church also launched the inquisition, a drastic and deeply

aggressive campaign aimed at maintaining the system and power of the church.'*® The

inquisition began when Pope Paul Il convened the Council of Trent which formally established

147

the Roman Inquisition and the Index of banned books (Index Librorum Prohbitorum).”™" It is

%1 Jeremiah 36:23.

%2 R Tragger and DL Dickerson, Freedom of Expression in the 21° Century (Pine Forge Press, 1999) 37.

3 Jansen (n 138) 41.

%% 1bid, 36.
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A Global History, 1478-1834 (Cambridge University Press, 2009).
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estimated that during the late 1500s, the Spanish Inquisition alone killed more than 2,000

heretics and non-believers.*

With the advent of secularism as a political thought in Western Europe in the 17" Century, a
new worldview and philosophy which basis its foundation on science and empirical observation
began to emerge. Copernicus and Galileo challenged the orthodox view of the church which
considered the earth as static, by proposing that the Sun, not the Earth is at the center of the
universe.*® For the next several hundred years, science began to take over the place of religion

in the public space basing its foundation on objective scientific inquiry and free expression.**°

1.2. Philosophical Foundations

The Enlightenment period also called the age of reason, provided the foundations for the
modern understanding of freedom of expression.151 While traces of the right to freedom of
expression can be found in ancient times as discussed above, one finds a ‘primary and direct
connection’ in the protection of freedom of expression during the period of the

152

Enlightenment.™* The Enlightenment philosophers including John Milton, Benedict de Spinoza

and John Locke and their philosophical ideas formed the foundation for the modern

understanding of freedom of expression.153

Subsequently, political thinkers such as John Stuart
Mill expanded the ideas and political thought of the Enlightenment thinkers more expansively.

Although their theoretical justifications for the protection of the right to freedom of expression

8 1bid, 39; See also EM Oboler, The Fear of the Word: Censorship and Sex (Scarecrow Press, 1974).
9 Ibid, 40, 41.
% Ibid.

151

This period covers from the early 1600 to the late 1700.
152
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have been articulated more extensively, a brief discussion of their underpinning philosophical

ideas will be useful.***

One of the most prominent philosophers of the time, John Milton (1608-1674), and his
philosophical works are largely considered instrumental in laying down the foundation of the
philosophical rationale for the protection of freedom of expression. In his essay, Areopagetica,

d.’ He noted that

Milton strongly argued against the then existing licensing laws of Englan
books should be considered as souls that live on after the writer has died and compared the
licensing scheme similar to the book burning during the inquisition, where he argued ‘to kill a

book kills reason and immortality'.156

Benedict Spinoza (1632-1677) is widely considered as the first philosopher to have laid down
the foundations for the later Enlightenment thought through his philosophical works beginning

37 1n one of his

with his first philosophical contribution- the Tract on Philosophy and Theology.
classic works Ethics Definition Seven, Spinoza summarizes the meaning of freedom, ‘that a thing
is called free, which exists solely by the necessity of its own nature, and of which the action is
determined by itself alone. On the other hand, that thing is (unfree), which is determined by
the something external to itself’. *® Spinoza’s understanding of personal and political freedom
shows his underlying argument that the State has no right to restrict freedom of expression. In

this regard, two major arguments of Spinoza’s position have implications for our understanding

of freedom of expression. First, he argues that the State does not have a right to control

>4 Ipid; See also A Guider, Freedom of Expression and the Enlightenment (Unpublished LLM thesis,

2015); JB Bury, A History of Freedom of Thought (Cambridge University Press, 2004).
135 ) Milton, Areopagetica (1644), cited in Tragger and Dickerson (n 142) 45.
**® Ibid.

37 B Spinoza Tractatus Theologico-Politicus (1670) in AG Wernham Translation (Oxford University
Press, 1958) cited in E Pitts, Spinoza on Freedom of Expression (1986) 47 Journal of the History of Ideas
21.

5% B Spinoza, Ethics (1677), Cited in Tragger and Dickerson (n 142) 31-32.
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individual freedom which natural law makes impossible to contro Second, he contends that

160

censoring expressions of individuals is not politically prudent to do so.™ Thus, he contends that

the right to form individual judgments which forms an integral part of the right to freedom of

161

expression is an inalienable right.”>~ Although Spinoza’s work emanates from other social

contract theorists such as Hobbes and Locke, scholars argue that his theory was more inclined

to individual freedom.'®?

Spinoza also argues for a very narrow limitation on freedom of
expression and noted that limitation should only be made when expressions threaten the very

basis of the State.'®®

While both Spinoza and Milton had important contributions to the modern understanding of
freedom of expression, they also had their differences. The major difference between Spinoza
and Milton was the purpose behind their arguments for the protection of freedom of

184 Milton argued that the purpose of freedom of expression, whether acquired

expression.
through rational thought and debate or through belief in God, was to find the truth.*®® On the
other hand, Spinoza argued that the purpose of freedom of expression is not the arrival at truth
but rather fostering human intelligence and reason.’® According to Spinoza, rather than
arriving at the truth, what is more important is rational thought and debate and the process of

. . . 167
truth discovery as what is true now can change over time.*®

3% pitts (n 157) 26.
180 1pid.
81 Tractatus Theologico-Politicus, Ch. XX, 227, Cited in Ibid, 26 .

162 see RA Duff, Spinoza's Political and Ethical Philosophy (James MacLehose and Sons, 1903) 11.
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John Locke (1632-1704) and his contribution to our understanding of the concept of limited

government has also implications for the foundational concepts of freedom of expression.'®® H

e
argued that individuals have natural rights that the very sovereign does not have even the right
to derogate. He also acknowledged that the liberty of individuals is subject to limitations
emanating from the need to protect the rights of others and promote the common good. %9 1n
particular, in a Letter Concerning Toleration, Locke strongly argued for the principles of
secularism and stated that persuasion, not coercion should be the solution to individuals who

170
h.

do not accept the dogmas and doctrines of the Churc Nevertheless, Locke did not directly

171 Yet

expand his theme of toleration to the theory of the protection of freedom of expression.
his understanding about the notion of limited government and the inalienable rights of

individuals is informative to the discussions on freedom of expression.

Subsequent to the above enlightenment thinkers, John Stuart Mill (1806-1873), not only helped
shape the benchmarks for our current understanding of the right to seek, receive and impart
information but also the justified limits that can be put on freedom of expression when there is
a direct threat to life in society.’’? In arguing the importance of freedom of expression, Mill
contended that all ideas even those which are entirely false should not be suppressed in order
to enhance the search for truth.!”® Mill argued strongly against censorship by noting that

genuine human progress involves resolving differences by dialogue and accepting an increasing

188 Tragger and Dickerson (n 142) 49.

189 See J Locke, John Locke, Two Treatises of Government,

http://www.efm.bris.ac.uk/het/locke/government.pdf (accessed 11 February 205) 205; See also
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(1999) 78 Boston University Law Review 1282.
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number of truths through an open discussion.’’* He asserted that ideas and opinions can be
true, false or partly true and partly false. As such absolute truth is difficult to establish. He
stated that if discussions and debates are not allowed to flourish ideas will be ‘dead dogmas’.*”
His argument signifies the vitality of continued discussions and deliberation as integral part of

an open and democratic society.

Scholars point out two major factors for the unprecedented revolution in thought and social
organization during and after the period of the Enlightenment. The first factor was the
understanding about the limits of government power. The second factor is related to the belief
that the ultimate sovereignty of power rests with the people and that they are the only ones
that decide on their destiny.’’® In a broader sense, however, five distinct factors shaped
people’s thought about government which had a revolutionary effect on the socio-political and
economic transformation of the period. These include the transformation from family and
feudal-based economy to market-based economy, the protestant reformation, the emergence

of scientific inquiry, secularism and the invention of the printing press.177

As the above discussions illustrate, the common underlying principles of the Enlightenment
philosophers was based on a theory of liberty and libertarianism which emphasizes on
secularism, rationalism, humanity, freedom from arbitrary power, freedom of trade and
freedom of expression.'’”® These principles laid down the foundation for the modern and
contemporary understanding of freedom of expression. Some of the major justifications for
freedom of expression such as the search for truth and the marketplace of ideas were laid

down in the philosophical works of the Enlightenment.

74 MD Bunker, Critiquing Free Speech First Amendment Theory and the Challenge of Interdisciplinarity

(Lawrence Erlbaum Associates Publishers, 2001).
175 ) Mill, On Liberty (Crofts Classics, 1947) (1859) 36.
176 GE Carmi, Dignity-The Enemy from Within: A Theoretical and Comparative Analysis of Human Dignity
as a Free Speech Justification (2007) 9 University of Pennsylvania Journal of Constitutional Law 957.

7 Tragger and Dickerson (n 142) 41
8 Ibid, 51.
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1.3. The Justifications of Freedom of Expression
Joseph Raz notes that ‘[flreedom of expression is a liberal puzzle’.}”® Although most scholars
agree on the significance of freedom of expression, they have not convincingly argued why it

180

deserves a special place in a democratic society.” These factors have led Larry Alexander to

conclude that scholars have failed to come up with a coherent and defensible theoretical

181

justification on freedom of expression.™ " Similarly, Stanley Fish has argued that there is no such

thing as free speech as it is constructed by the dominant public and embedded in the values

and cultural contingencies of different societies.®

Nevertheless, the liberal critic of free
speech, while showing its flaws does not offer any alternative theoretical approach to the
justifications on free speech. As Fredrick Schauer rightly notes the lack of articulating a
theoretical framework for free speech ‘is not only philosophically troubling but also deficient as
a legal analysis.”*® It is, therefore, important to articulate the various theoretical justification of

freedom of expression and draw a defensible free speech justification that serves as a general

theoretical framework for the application of freedom of expression.

Most scholars have approached the theoretical justifications for freedom of expression from a

single approach by undermining the possibility of coming up with a broader framework for

7% ) Raz, Freedom of Expression and Personal Identification (1991) 11 Oxford Journal of Legal Studies

302.

0 1bid.
181 | Alexander, Is There a Right of Freedom of Expression? (Cambridge University Press 2005) 147; See
also Stanley Fish, There’s No Such Thing As Free Speech: and It’s a Good Thing Too (Oxford University
Press, 1994 ) where he argues that ‘abstract concepts like free speech do not have a ‘natural’ content
but are filled with whatever content and direction one can manage to put into them. ‘Free speech’ is
just the name we give to verbal behavior that serves substantive agendas we wish to advance.... Free
speech, in short, is not an independent value but a political prize’ Se at 102.

2 Ibid.

183

F Schauer, Free Speech: A Philosophical Enquiry (Cambridge University Press, 1982) IX.
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validating the values served by freedom of expression.'®* Earlier exponents of free speech John
Milton and John Stuart Mill emphasized the importance of the search for truth as the
foundational value of freedom of expression. While Alexander Meiklejohn emphasized on
political expression and democracy as the most significant basis for protecting freedom of
expression.185 Meiklejohn argued that freedom of expression basis its foundation on the
principles of self-government in which the significance of public deliberation forms its core

18 Thomas Emerson expanded the theoretical justifications of freedom of expression to

value.
include a multitude of rationales including individual self-fulfillment; advancing knowledge and
search for truth; enhancing participatory decision-making and achieving adaptable and more

87 Other liberal scholars on freedom of expression including Zechariah

stable community.
Chafee, Martin Redish, Thomas Scanlon and David A.J. Richards have expanded the
enlightenment thought and articulated their accounts of the underlying values served by

freedom of expression.'®®

8% MH Redish, Freedom of Expression (Michie Co., 1984); See also MH Redish, The Value of Free
Speech (1982) 130 University of Pennsylvania Law Review 591 where he argues that the core value
advanced by freedom of expression is “self realization”.

8 Meiklejohn, Self-Government (n 14).

' Ibid, 100.

87 T Emerson, The System of Freedom of Expression (Random Houselncorporated, 1970)15.

188 See Z Chafee, Free Speech in the United States (Harvard University Press 1941); emphasizing on the
importance of political truth as the core value of freedom of expression; T Scanlon, A Theory of Freedom
of Expression (1972) 1 Philosophy & Public Affairs 204; See also TM Scanlon, Freedom of Expression and
Categories of Expression (1978) 40 University of Pittsburgh Law Review ; TM Scanlon, Why Not Base Free
Speech on Autonomy Or Democracy? (2011) 97 Virginia Law Review 541; D Al Richards, Toleration and
the Constitution (Oxford University Press, 1989); D AJ Richards, Free Speech and the Politics of Identity (n

107), suggesting individuals freedom and equality-based approach theory to freedom of speech.

38



One of the few attempts made by scholars to come up with a broader framework for the

® Greenawalt’s

theoretical justifications of freedom of expression is Kent Greenawalt.'®
approach provides a more detailed broader framework that looks into the importance of
looking at all the relevant grounds for the justification of freedom of expression. This approach
is significant because of its underlying assumption that each justification has its own role in
validating the importance of freedom of expression. Smolla concurs with this view by asserting
that there ‘is no logical reason why the preferred position of freedom of speech might not be

buttressed by multiple rationales’.**

However, although free speech has multiple rationales, it is important to recognize that a
democracy-based justification of freedom of expression which emphasizes on the significance
of protecting political speech and democratic public discourse has a distinctive place in free
speech doctrine. Accordingly, while the thesis supports the approach that freedom of
expression can be supported by multiple rationales, a democracy-based theory of freedom of
expression is a distinct theory which offers a coherent theory of free speech that has the

practical utility of solving many of the problems associated with the regulation of free speech.

In assessing the various theoretical rationales for protecting free speech, one of the most
common taxonomies made to analyze the justifications for freedom of expression is to look at
non-consequentialist (intrinsic or deontological) and consequentialist (utilitarian or teleological)

justifications.'**

Although some level of overlap exists in the distinction between the
consequenstialist and non-consequesntialsit justifications, the classification is a significant
starting point in the discussion of the justifications of freedom of expression in structured

manner.192

8 K Greenawalt, Free Speech Justifications (1989) 89 Columbia Law Review 119; K Greenawalt, Speech,

Crime and the Uses of Language (Oxford University Press, 1989) 9-40.

190

Smolla, Free Speech in an Open Society (n 124) 5.
191

Greenawalt, Free Speech Justifications (n 189) 127-30.
2 Ibid.
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1.3.1. Non-Consequentialist Justifications

The non-consequentialist justification views freedom of expression as inherent and intrinsic
natural law which should be protected whether or not the consequences for its protection have
societal significance. The central tenets of the non-consequentialist view emphasize on dignity

and equality, and individual autonomy.193
A. Autonomy

Individual autonomy which is premised on human rationality has been considered as the basic
foundation of protecting freedom of expression by some of the most prominent free speech
scholars including David A.J. Richards, C. Edwin Baker and Ronald Dworkin.*** In outlining the
significance of autonomy, David A.J. Richards argues that the ability of individuals to express

freely encourages independent decision-making and judgment by affording individuals the

195

opportunity to listen to a wide variety of views.” Edwin Baker takes the argument further and

notes that the legitimacy of any State should be measured by the level of respect that it gives to

the autonomy of the individual and as such autonomy forms the core of the justification of

196

freedom of expression.”™ Dworkin similarly contends that restricting expressions because

people have a different style of life or have a different understanding of a certain issue violates

their autonomy and ‘moral independence’.197 He argues that a government cannot discriminate

%3 Ibid, 147.

19% Richards, Toleration and the Constitution (n 188) 85, 167-69, 183; CE Baker, Scope of the First
Amendment Freedom of Speeech (1977) 25 UCLA Law Review 991-992,998; CE Baker, Human Liberty
and Freedom of Speech (Oxford University Press, 1989) 37—-46; Ronald Dworkin, A Matter of Principle
(Oxford University Press, 1986); Cf Michael Freeman, Human Rights an Interdisciplinary Approach (2011)
85.

19 Richards, Toleration and the Constitution (n 188) 167.

196

CE Baker, Autonomy and Free Speech (2010) 27 Constitutional Commentary 251.
%7 R Dworkin, Freedom’s Law: The Moral Reading of the American Constitution (Oxford University Press,

1999) 353.

40



among citizens by permitting some views and denying other views. Such conduct is

discriminatory not only to the speaker but also to the society as a whole.**®

Although the notion of autonomy is intricately linked with dignity, the emphasis of the
justification from autonomy is the recipient of the information rather than the speaker and

%9 In this regard Larry Alexander provides a good

hence requires separate treatment.
illustration. If a posthumous work is banned for publication by a government, the government’s
prohibition cannot be said to violate the author’s right as he is dead. Nevertheless, he notes
that since underlying the principle of autonomy is the right of the audience, the government’s

act can be considered as a violation of the right to freedom of expression.200

However, questions are raised on the autonomy justification as it emphasizes on the rationality
of human conduct as the basis of its assumption. It is argued that the manipulation of

201 These irrational behaviors may

information can lead individuals to react irrationally.
ultimately lead to social harms. Joshua Cohen notes that the fundamental assumption that
considers autonomy as a cherished and elevated value in itself is questionable. He argues that
this approach can ‘turn freedom of expression into a sectarian political position'.202 Cohen
focuses on a stringent protection of free speech in what he describes as the expressive,
deliberative and informational categories of expression. By focusing on autonomy, he argues
that we ignore the different other values served by freedom of expression.’® Similarly, other
scholars also argue that the emphasis on autonomy and rationality undermines the importance

attached to other justifications of freedom of expression such as truth discovery and

1% R Dworkin, Taking Rights Seriously (Harvard University Press, 1978) 277-78; Dworkin, Freedom’s Law

(n 197) 200.

% Greenawalt, Free Speeech Justificaitons (n 189 ) 150.

200 Alexander, Is There a Right of Freedom of Expression (n 181) 8.

21 ypid, 151.
202

Cohen, Freedom of Expression (n 7) 221-222.
% Ibid, 223, 229.
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democracy.”® The most vivid opposition to the autonomy argument for free speech, in
particular, comes from Owen Fiss. In his support for a democracy-based theory of speech and
why autonomy should not form the foundational notion for free speech he notes:

Speech is protected when [it enriches public debate],... not because it is an exercise of
autonomy. In fact autonomy adds nothing, and if need be, might have to be sacrificed,
to make certain that public debate is sufficiently rich to permit true collective
determination.’®

The above criticisms, however, do not undermine the fundamental approach taken by
Greenawalt. Greenawalt’s approach emphasizes on a plurality of values served by freedom of
expression. The approach he takes is based on the general understanding that each justification
has its merit and deserves a place in the justifications of freedom of expression.206 Moreover,
the autonomy and rationality justification integrates other important values of freedom of
expression such as dignity and tolerance. If the protection of freedom of expression is not
based on these fundamental values, individuals are considered as passive recipients of
information that do not have the rational faculty to discern what is good and bad. This, in turn,
can be used as an excuse to have more encroachments on the exercise of the right to freedom
of expression. The autonomy justification puts a high bar on the power of State to justify any
kind of limitation on freedom of expression by requiring restrictions to be grounded on careful

consideration of the reasons justifying the limitations.

2% Carmi (n 176); Carmi draws his arguments from the general criticism of the arguments form

autonomy from liberal thinkers who are critical of the arguments from autonomy in a rights discourse;
see J Rawls, Political Liberalism (Columbia University Press, 1993); C Larmore, The Autonomy of Morality
(Cambridge University Press, 2008); WA Galston, Two Concepts of Liberalism(1995) 105 Ethics 516. CF
Rostboll, Freedom of Expression, Deliberation, Autonomy and Respect 2011) 10 European Journal of
Political Theory 5.

205

O Fiss, Free Speech and Social Structure (1986) 71 lowa law Review 1411.

2% Greenawalt, Free Speech Justifications (n 189) 119.
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B. Dignity and Equality

Recent scholarship has focused on the concept of dignity as a major theoretical justification for
the protection of human rights.*” Moreover, many States are becoming increasingly reliant on
the concept of human dignity as an overarching normative constitutional value.® In a similar
vein, in the context of free speech two interrelated rationales, dignity and equality form part of
the non-consequentialist justifications which have particular relevance to freedom of
expression. °® The values of dignity and equality focus on the speaker’s right to free expression
and protection from being discriminated. Weinrib argues that while the justifications of self-
government and democracy emphasize on the collective well-being of society, the justifications

for dignity and equality emphasize on the intrinsic values of the human person.”*® Free

7 see D Kretzmer & E Klein (eds) The Concept of Human Dignity in Human Rights Discourse ( Springer,

2002); ) Waldron, Is Dignity the Foundation of Human Rights Waldron, (2013) NYU School of Law, Public
Law Research Paper No. 12-73, available at SSRN: [<https://ssrn.com/abstract=2196074 or

http://dx.doi.org/10.2139/ssrn.2196074 >] (available 7 August 2015); C.j McCrudden, Human Dignity

and Judicial Interpretation of Human Rights (2008) 19 European Journal of International Law 655 ; )
Paust, Human Dignity as a Constitutional Right: A Jurisprudentially Based Inquiry into Criteria and
Content (1984) 27 Howard Law Journal 145.

2% Among this countries include Israel, Germany and South Africa; see Carmi (n 176) 967; For example,
in the case of Khumalo v Holomisa, involving a defamation claim based on an alleged violation of human
dignity, the South African Constitutional Court balanced both freedom of expression and human dignity
and stated that free speech must be ‘construed in the context of other values enshrined in our
Constitution. In particular, the values of human dignity, freedom and equality’; (Khumalo & Others v
Holomisa 2002 (5) SA 401 (CC) at 25 (S. Afr.).

2% Greenawalt, Free Speech Justifications (n 189) 152-153.; See also M Civic, The Right to Freedom of
Expression as the Principla Component of the Preservation of Personal Dignity: An Arguemnt for
Internaitonal Protection Within All Nations and Across All Borders (1997) 4 University of Pennsylvania
Journal of Law and Social Change 117.

210

J Weinrib, What Is the Purpose of Freedom of Expression (2009) 67 University of Toronto Faculty of

Law Review 177.
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expression is something that individuals hold dearly, perhaps more than most actions individual

211

perform; it is a human instinct and expression of self-identity.””~ A selective restriction on the

content of what is expressed can have implications for undermining equality and dignity of

individuals.?'?

Nevertheless, arguments have been raised on the proper meaning of dignity and its significance
in the context of freedom of expression.”* Fredrick Schauer questions the merits of using
human dignity as the foundation for the protection of freedom of expression. He contends that
some accounts of human dignity can serve as rationales for restricting speech than defending
the cause of free speech.214 Similarly, Eric Barendt argues that the emphasis placed on other
values such as dignity and privacy under the ECHR has led the ECtHR to adopt an incoherent
and unprincipled approach to the protection of freedom of speech in the context of Europe.215

In reaching this conclusion, one of the major points of his argument is that when it comes to

211 Greenawalt, Free Speech Jutifications (n 189) 153.

2 Ibid.
1> See also Carmi (n 176), noting that a theoretical Justification of freedom of expression based on
dignity rather than supporting the ideals for the justifications of freedom of expression would be
counterproductive to its theoretical justifications.

2% F Schauer, The Exceptional First Amendment (February 2005), KSG Working Paper No. RWP05-021,

available at SSRN: https://ssrn.com/abstract=668543 or http://dx.doi.org/10.2139/ssrn.668543 where

he argues that ‘in the United States the freedom of expression occupies pride of place, prevailing with
remarkable consistency in its conflicts with even the most profound of other values and the most
important of other interests’ including dignity and equlity, see at 18-19; It should also be pointed out
that much of the criticism of dignity as theoretical justification of freedom of expression has been
influenced by the political history and legal tradition of the US which emphasizes on a free expression
rather than human dignity; See also E Bleich, Freedom of Expression Versus Racist Hate Speech:
Explaining Differences Between High Court Regulations in the USA and Europe (2014) 40 Journal of
Ethics and Migration Studies 283.

2> E Barendt, Balancing Freedom of Expression and Privacy: The Jurisprudence of the Strasbourg Court

(2009) 1 Journal of Media Law 49.
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the protection of political speech, which forms the most important aspect of the right to
freedom of expression, the fact that the Court gives similar protection to other rights such as
the right to privacy and reputation of individuals and groups has undermined the development
of a coherent approach to its jurisprudence on free speech.’*® Barendt notes that though the
Court has a relatively coherent approach in issues involving limitations of the right to freedom
of expression in the context of national security, the balancing approach the Court takes in the

context of other competing rights has been problematic.’’

In brief, there should be a cautious approach when considering dignity as a justification of
freedom of expression. While dignity forms the founding principle of the corpus of international
human rights law, its place in free speech justifications should be weighted carefully. Given the
unparalleled place of freedom of expression in a democratic society, any limitations imposed on
freedom of expression based on competing grounds of other rights should be subject to a close

scrutiny.?*®

C. Social Contract and Limited Government

The theory of social contract, which is linked to the tradition of liberal democracy basis the
legitimacy of the State on the consent of the governed. John Locke argued that the legitimacy

of the authority of government derives from the consent of the governed and the purpose of

219

government should be to protect the rights and interests of individuals.””” While Greenawalt

218 1bid.
7 Ibid.
218 See also Waldron, Is Dignity the Foundation (n 207), where he argues that its utility has to be seen |
terms of the particular right at issue. For example while dignity may have more significant relevance in
the context of the prohibition of Torture and other forms of inhuman treatment, it has less relevance in
the context of free speech doctrine, see at 3.

219

John Locke, John Locke, Two Treatises of Government,

http://www.efm.bris.ac.uk/het/locke/government.pdf (accessed 11 February 205) 205.
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highlights the difficulty of accepting the fact that society actually entered into a social contract,
he nevertheless accepts it as a plausible hypothetical argument that can elucidate to show how

individuals would consent in a transition from a state of nature to a political society.220

Although the implication of the ideals of social contract and the consent of the governed has a
much wider significance than freedom of expression, they have considerable relevance for the
justification of freedom of expression. This it does in two ways. First, the idea of limited
government sets restrictions on the power of government by requiring any limitations on
freedom of expression to be grounded on appropriate compelling government objectives.?**
Second, it requires that there should be a direct connection between the prohibited expression
and the purported social harm that would occur.’?? Hence, by putting critical assumptions on
the limits of government power, it provides a conceptual framework on any limits on freedom
of expression to be closely scrutinized based on a closer consideration of the proximity of the

purported harm that would be caused.?”®

1.3.2. Consequentialist Justifications

The consequentialist view argues for a theoretical justification of freedom of expression by
articulating a set of desirable outcomes such as the search for truth and democratic self-
government.”®* It focuses on the end result of why we need to protect freedom of expression
and tries to elucidate its underlying reasons. Although the consequentialist reasons can be

diverse, the most common justifications rely on the search for truth and the marketplace of

220 Greenawalt, Free Speech Justifications (n 189) 148.

2! Ibid, 150.

2 Ibid.

2 Ibid.

2% Ibid ,127, 130-47.
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ideas, the promotion of tolerance, the deterrence of abuses of government authority, and the

argument from democracy.”*

A. The Search for Truth and the Marketplace of Ideas

One of the most common reasons, and often described as a ‘siren song’ for the theoretical

justification of freedom of expression is the notion of the marketplace of ideas and the search

for truth. 2%¢

The metaphor of the marketplace of ideas argues that similar to the market for
goods where competition between different business entities enhances the growth of national
economies, freedom of expression also affords individuals the opportunity to contribute

different ideas in the economic, social and political life of a community.?*’

The underlying
assumption underscores the importance of providing the opportunity for entertaining a wide
variety of competing views which can ultimately support in the search for truth or more
generally some public good. The search for truth and the marketplace of ideas are the strongest
justifications for some of the most prominent philosophers of the enlightenment including John

Milton and John Stuart Mill.

Although Milton’s arguments were based on religious grounds, in his book, Areopagetica, he
strongly argued for freedom of expression on the basis of the search for truth. He contended,

‘let truth and falsehood grapple; whoever knew truth put to the worse in a free and open

) 228

encounter’.”” John Stuart Mill similarly argued that the suppression of expression may inhibit

229

the possibility for unveiling ideas that could be true or partly true.””” In the early 20" century,

5 Ibid.

226 J Schonscheck, The Marketplace of Ideas: A Siren Song for Freedom of Expression Theorists in Golash

(n 9) 29-30

227 Greenawalt, Free Speech Justificatios (n 189) 130.

2% | Milton, Areopagitica and Of Education (George H.Sabine ed., Harlan Davidson, 1987) (1644), cited
in MD Bunker, Critiquing Free Speech: First Amendment theory and the Challenge of Interdisciplinary
(Lawrence Erlbaum Associates, 2001) 2.

2 gee Mill (n 59).
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Milton’s and Mill’s ideas were echoed in an eloquent opinion by Justice Oliver Wendell Holmes
when he wrote:

persecution for the expression of opinions seems to me perfectly logical. If you have no
doubt of your premises or your power and you want a certain result with all your heart,
you naturally express your wishes in law and swipe away all opposition...But when men
have come to realize that time has upset many fighting faiths, they may come to
believe even more than the foundations of their own conduct that the ultimate good
desired is better reached by free trade in ideas-that the best test of truth is the power of
the thought to get itself accepted in the competition of the market...”*°

While the search for truth and the marketplace of ideas serve as one of the most convincing
grounds for the protection of freedom of expression, questions have been raised about their
theoretical validity. Scholars question whether there is objective truth and even if there is one,
the conditions in which it is discovered cannot readily lead to the discovery of truth.?*

Greenawalt also concedes that truth discovery is much more difficult to ascertain in domains

involving value judgments than the physical sciences.?**

The comparison between the marketplace for ideas and the marketplace for goods has also
evoked the intellectual appeal of mainstream economists. It has generated debates on whether
regulation is more appropriate in the context of the market for goods or ideas. The opinion of

scholars in this regard is diverse.”** While some have argued for the appropriateness of the

2% Abrams v United States, 250 U.S. 616, 630 (1919) (dissenting opinion).
> Greenawalt, Free Speech Justifications (n 189) 131-141.

22 |bid, 137; See also J Schonscheck (n 226) 29-30; Schonscheck provides the history of the Hindenburg
disaster which killed 35 passengers of the Hindenburg airship in 1937 as a good example of how the
marketplace of ideas does not always lead to truth discovery. He argues that media distortion in the
aftermath of the crash resulted in a false consciousness and the understanding that hydrogen was the
cause of the accident. Although repeated scientific research has shown that hydrogen is the most readily
available resource that can be utilized for aviation and many other industries, the misconception and its
association with the Hindenburg disaster resulted in the complete disregard for its scientific utility.

233

The leading essays in this regard include R Coase, The Market for Goods and the Market for Ideas
(1974) 64 The American Economic Review 384; RH Coase, Advertising and Free Speech (1977) 6 The

48



regulation of the marketplace of goods, others dismiss the same kind of regulation in the
context of the marketplace of ideas. Ronald Coase argues that in the market for goods,
government regulation is desirable, whereas in the market for ideas government regulation is
undesirable and should be strictly limited.”**Coase contends that in the market for goods, the
government is commonly regarded as competent to regulate and ‘properly motivated’.”> For
example, consumers may lack the ability to decide on appropriate choices and producers can
exercise monopolistic power.?*® For these reasons, government intervention in the marketplace
for goods is appropriate in order to promote the public interest. To the contrary, in the
marketplace for ideas, government regulation would be inefficient. Moreover, he warns that
the government’s motives are generally bad and the results of such regulation would be
undesirable.”®’ Similar reasons have prompted Aaron Director to argue that freedom of

expression is ‘the only area where laissez-faire is still respectable’.238

Journal of Legal Studies1; A Director, The Parity of the Economic Market-Place (1964) 7 Journal of
Economics and Law 3-6; Cf F McChesney, Commercial Speech in the Professions: The Supreme Court's
Question and Questionable Answer (1985), 134 University of Pennsylvania Law Review 45. (1985); R
Posner, Free Speech in an Economic Perspective (1986) 20 Suffolk University Law Review 1 .

2% R Coase, The Market for Goods (n 233) 384; See also Director (n 233), where he argues that freedom
of expression is “ the only area where laissez-faire is still respectable”, see at 5.

> Ipid, (Emphasis added).

2% Ibid, 384.

27 Ibid, 384 (emphasis added)

3% Director (n 233), It can also be observed that there is a lack of consensus on whether economic
systems determine the level of freedom within states or vice versa. An empirical study conducted on a
number of states has shown that the results are inconsistent and there is no conclusive evidence to
show that capitalism as an economic model is a necessary precondition for political freedom; in this
regard see F Pryor, Capitalism and Freedom? (2010) 34 Economic Systems 91; where he concludes that
‘although political freedom and capitalism are correlated on a cross-section basis, capitalism is neither a
necessary nor sufficient condition for political freedom. And, | might add, | could find no confirmation

for the reverse proposition either, that political freedom is a necessary or sufficient condition for

capitalism.’
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Overall, the search for truth and the marketplace of ideas provide a strong theoretical
justification of freedom of expression. Both are expansive concepts that include philosophical,
religious, political, scientific or social truths. Because of this, it is acceptable and even desirable
to argue that people could have different views on what is considered objective truth. While
objective truth is difficult to ascertain, open discussion and contestation of ideas are powerful
means of unveiling truth. It should be emphasized that the major rationale behind the search
for truth and the marketplace of ideas is not the attainment of objective truth but rather the
process of reaching the truth. It is also difficult to see how the suppression of ideas in any

meaningful sense will lead to a better result in the search for truth.

B. Tolerance

Greenawalt categorizes interest accommodation and social stability as separate justifications

for freedom of expression from the promotion of tolerance.”®

Though there are some points of
difference in these rationales, one can observe greater overlap of these concepts. For this
reason, it is plausible to consider them together in a boarder category of the principle of
tolerance. The underlying argument for tolerance as a basic value for the protection of freedom
of expression is based on the fact that the accommodation of diverse and competing desires

240

and interests in society will be beneficial to peaceful coexistence and social stability.”™ Some

scholars have also proposed a theoretical justification for freedom of expression that is

exclusively based on the promotion of tolerance.**

On the other hand, most scholars such as
David A.J. Richards have argued that a sound theoretical justification for freedom of expression

cannot be exclusively grounded on the argument for toleration, but can be complementary to
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Greenawalt, Free Speech Justifications (n 189) 141, 146.
2 Ibid, 146, 147.
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L Bollinger, TheTolerant Society (Oxford University Press, 1986).
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the general justification of freedom of expression.?*? Similarly, Greenawalt contends that the
fact that tolerance forms the justification of freedom of expression does not imply that it is the
primary justification; nor that it should play a critical role in the decision to limit expressions.243
Yet, it serves as an additional philosophical justification for the protection of freedom of

expression.

244 As the basis

Tolerance has often been described as the ‘chief virtue’ of a democratic society.
and the foundation of a democratic society, the promotion of tolerance should be considered
as supportive of the idea that expressions that are offensive to others can be allowed because
of the commitment and the belief that tolerating to views which we do not agree is an integral
part of the virtue of an open and democratic society. If the idea of free expression is grounded
in the commitment that not only comfortable or politically correct opinions but also ideas that

‘offend, shock and disturb’ should be tolerated, then openness and tolerance should be an

overarching supportive value to the theoretical justification of freedom of expression.”*®

C. Deterrence of Abuse of Authority

Freedom of expression also plays an important role in fostering government accountability by
serving as a check on abuse of authority. According to Greenawalt, while this justification is
closely linked with the truth discovery and interest accommodation, it is separately treated

because of its ‘historic and central importance’ to freedom of expression.246 Originally

22 gee D Richards, Free Speech as Toleration in W Waluchow (ed), Free expression: Essays in Law and

Philosophy (Clarendon Press 1994) 31-57; The basis of his argument emphasizes on tolerance as the
core the justification of freedom of expression and is critical of other non consequential and
consequential justifications such as justifications based on democracy; See also Richards, free speech
and the politics of identity (n 107), and Richards, Toleration and the Constitution (n 188).

2 Greenawalt, Free Speech Justifications (n 189) 147.

¥ Fukuyama, The End of History and the Last Man (Penguin, 1992) 305.

**> Handyside v the United Kingdom, Application no. 5493/72 (ECtHR 7 December 1976) Para 49.

%% Greenawalt, Free Speech Justifications (n 189) 142.
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developed by Vincent Blasi, this justification argues that the scrutiny of government by
journalists, the media and the larger public can be a powerful tool for exposing the flaws of

government which can compel it to take corrective action and thereby deter future abuses.”"’

This ‘checking value’ of freedom of expression contends that critical press and public scrutiny
on matters of public concern not only helps to unveil truth but also even when claims are
inaccurate, it influences the understanding about the nature of exercise of government power
by emphasizing on exercise of authority as a responsibility than opportunity for personal

2% Greenawalt also argues that this justification does not only work in liberal democracies

gain.
but, more importantly in the context of transitional and emerging democracies such as
Ethiopia. The opportunity for freedom of expression and the ability to present critical views can
be used as powerful tools to fight corrupt practices which remain a huge challenge in many of

these countries.”*

Generally, all the above justifications provide some of the most common justifications of
freedom of expression. Each justification has its own merits and as such should be recognized
and articulated as part of the broader theoretical justifications for freedom of expression.
However, there is an overwhelming consensus on the critical importance of a democracy-based
theory of freedom of expression as being the most important justification of freedom of

expression.”® This is particularly true in the context of transitional democracies such as

**’ Vincent Blasi, The Checking Value in First Amendment Theory (1977) 2 American Bar Foundation

Journal 521.
%8 Greenawalt, Free Speech Justifications (n 189) 142-143.
2 Ibid.

2% gee in this regard, Meiklejohn, Self-Government (n 14); For more recent literature on arguments
from democracy, See R Post, Participatory Democracy and Free Speech (2011) 97 Virginia Law Review
477; ) Weinstein, Participatory Democracy as the Central Value of American Free Speech Doctrine (2011)
97 Virginia Law Review 491; Cf C Baker, Is Democracy a Sound Basis for a Free Speech Principle (2011)
97 Virginia Law Review 515, where he argues that the autonomy rationale is more inclusive than the

democracy-based justification of freedom of expression.
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Ethiopia where freedom of expression can provide an important democratic platform for
resolving socio-political problems that the country continues to grapple with. Because of these
factors, a more detailed discussion on the democracy-based justification of free speech which
distinctively places the centrality of political speech to democratic process as the principal

justifications of freedom of expression is in order. %!

1.4. A Democracy-Based Justification of Freedom of Expression

Democracy, which can be defined as rule by people, has two integral concepts which have
important implications for our understanding of the justifications to freedom of expression
from democracy.”? These include popular sovereignty and the right of citizens to participate in
the political process.253 James Weinstein argues that these two essential elements of
democracy cannot function if there is no right to freedom of expression.>* He argues that the
opportunity for free and equal participation in the political process which forms an integral part

255

of freedom of expression is vital to the legitimacy of the entire legal system.”>> The political

dimension of the right to freedom of expression is readily apparent because of its central

256

importance to the participation of individuals in the political life.”>” In taking this position the

thesis argues that this approach is both conceptually sound and normatively coherent.

! Redish, The Value of Free Speech (1982) 130 University of Pennsylvania Law Review 591.

22 The term democracy was used for the first time by the Greek Historian Herodotus in the 5" BC and
combines the Greek words demos (the people) and Kratein (to rule ), See B Holden, Understanding
Liberal Democracy (Harvester Wheatsheaf, 1993) 7.

23 \Weinstein, Participatory Democracy (n 250) 25.
% Ibid.

> Ibid.

%%\ Zeno-Zencovich, Freedom of Expression: A Critical and Comparative Analysis (Routledge, 2008) 1.
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1.4.1. Conceptual Soundness

The democracy-based justification of freedom of expression has been considered ‘the most
influential in the development of free speech law’.””’ Described as the lifeblood of democracy,
freedom of expression contributes to the well-functioning of democratic public discourse by
affording people to participate in the political process through which important political

outcomes are shaped.”®

The leading scholar and staunch advocate of freedom of expression as
an integral part of democratic self-government is Alexander Meiklejohn. His groundbreaking
work ‘Free Speech and its Relation to Self-Government’, emphasized on the central value of
freedom of expression for open public discussion in the deliberative process of self-

government.”*

Given his significant and original contribution to our understanding of the
arguments for the justification of freedom of expression from democracy, a more detailed

discussion will be useful to look into his underlying arguments and their validity. 260

7 E Barendt, Freedom of Speech (Oxford University Press, 1985) 23.

258

See Lord Steyn in R v Sec of State (n 2).
% see Meiklejohn, Self-Government (n 14); see also A Meiklejohn, Political Freedom: The Constitutional
Powers of the People (Oxford University Press, 1965) 75.

260 gee Carmi (n 176) 971; in this regard we can infer the definition provided by James Weinstein with
regard to the meaning of freedom of expressions in the context of democratic public discourse: ‘Public
discourse consists of speech on matters of public concern, or, largely without respect to its subject
matter, of expression in settings dedicated or essential to democratic self-governance, such as books,
magazines, films, the internet, or in public forums such as the speaker's corner of the park’, See
Weinstein, Participatory Democracy (n 250) 493; a similar definition provided by Robert Post, who

notes that ‘[p]ublic discourse includes all communicative processes deemed necessary for the formation

of public opinion’, See Post, Participatory Democracy and Free Speech (n 250) 486.

54



A. Meiklejohn’s Theory

Meiklejohn’s starting point is his conception of constitutions as a reflection of the self-governed
in that they are a reflection of our own self-control.?®* As such his underlying presumption is
that the legitimacy of governments is established through a democratic process by the explicit
consent of the governed. He extends this argument to say that the foundation of the principle
of freedom of expression is ‘the necessities of the program of self-government. It is not a law of
nature or of reason in the abstract. It is a deduction from the basic ... agreement that public

issues shall be decided by universal suffrage’. 2%

In underscoring the importance of public discussion, Meiklejohn emphasizes on the significance
of making a distinction between private rights of expression and freedom of public discussion.
He notes that since private expressions do not support for the public exposition of ideas that
can contribute to the discussion of the general welfare of the State, they are not protected
under the right to freedom of expression.?®® Accordingly, he argues that expressions which have
little significance to public discourse and ‘citizens’ participation in government’ such as

1264

‘persuasion to murder’””" and ‘falsely shouting fire in a theatre and causing a panic’ and a host

of other forms of private speech can be proscribed consistent with the philosophical and

h. 26 Echoing Meiklejohn vision, Weinstein points out that

doctrinal foundations of free speec
there are many areas of speech that are regulated and limited and include those regulated by
securities, antitrust, labor, copyright, food and drug, and health and safety laws, together with

the array of speech regulated by the common law of contract, negligence, fraud and libel.?®® He

261 gee Meiklejohn, Self-Government (n 14).

%2 Ibid, 26-27.
*3 Ibid, 94.
**% Ibid, 41-42.
%> Ibid.

266

See Weinstein, Participatory Democracy (n 250) 492.
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argues that these types of regulations and limitations on speech do not raise any free speech

concerns.”®’

On the other hand, Meiklejohn contends that expressions made for the general welfare of
society should be considered as having a higher threshold for their protection. What
underscores the significance of freedom of expression is, thus, its strong nexus with democracy
and the significance of public discussion. Meiklejohn argues that there is unlimited guarantee of
freedom of public discussion which is made in the context of the general welfare of society and
as such it is beyond the reach of any legislative limitation. He wittily described the importance
of political speech in his most quoted aphorisms, ‘what is essential is not that everyone shall
speak, but that everything worth saying shall be said’.?*® Meiklejohn’s emphasis is thus in the
public function of free speech to public discourse. He argues that freedom of speech ‘does not
protect the “freedom to speak”.”*® It protects the freedom of those activities of thought and
communication by which we ‘govern’. It is concerned, not with a private right, but with a public

power, a governmental responsibility.'270

The lack of the distinction between private expressions and expressions made for public
interest, Meiklejohn argues, has led the US Supreme Court to adopt an erroneous

interpretation of the First Amendment as laid down by the clear and present danger

271

doctrine.””” He also draws his argument from another most respected scholar, Zechariah

%7 Ibid.
268 See Meiklejohn, Self-Government (n14) 25; Cf Post, Meiklejohn’s Mistake: Individual Autonomy and
the Reform of Public Discourse (1993) 64 University of Colorado Law Review 1109; Although Post is
critical of Meiklehon’s approach, he states that he continues to inspire contemporary scholarship on
freedom of expression, see at 1111.

269 A Meiklejohn, The First Amendment is an Absolute (1961) 1 Supreme Court Review255.

2’ Ibid, 255.

1 See Meiklejohn, Self-Government (n 14) 28-57; See also Abrams v United States, (n 230) (dissenting

opinion).

56



Chafee who makes a similar distinction between private and public discussion.?’? Thus,
Meiklejohn contends that public discussion has unparalleled constitutional status and stands
alone as the cornerstone of the structure of self-government.?”® Because of this, freedom of
expression in the context of public discussion cannot be derogated not only when there is a
clear and present danger but also when there is an emergency.274 He warns that the breakdown
of self-government would materialize when the opportunities for free expression are

shuttered.””

He thus adopts an absolutist position on the importance of freedom of expression in public
discourse.?’® According to Meiklejohn, what underscores the dangerousness of the suppression
of political speech is the fact that it can lead to subversive activities that can undermine the
proper functioning of a democratic discourse. By limiting freedom of expression to avoid lesser
evils, Meiklejohn warns that greater evils will be created.?’”” Other scholars similarly argue that
good political decisions and the betterment of government can be better advanced through the

2’8 The sense of inclusion of all citizens on an equal basis

participation of informed citizens.
through a participatory democracy process can pacify the frustration of citizens and avoid

undesirable political consequences.

Although Meiklejohn adopts an absolutist approach to the protection of political expression in
public discussion, a more reasonable approach should be to adopt the view that given its

central importance, political expressions should be afforded more protection than other forms

272 see Z Chafee, Free Speech in the United States (Harvard University Press, 1946) 33.

?7* see Meiklejohn, Self-Government (n 14) 63.

"% Ibid, 64;

*"> Ibid, 68

7% Ibid, 94; see also A Meiklejohn, The First Amendment is an Absolute (n 269).
77 Meiklejohn, Self-Government (n 14) 68.

% Greenawalt, Free Speech Justifications (n 189) 146.
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of expressions.?”” It is evident that if there is a compelling governmental interest, a narrow set
of limitations can be placed to meet the national security and public order demands of the
State. In his seminal work, ‘Democracy and the Problem of Free Speech’, Cass Sunstein similarly
proposes a ‘new deal’ for the constitutional protection of freedom of expression. His central
argument lies in the fact that rather than adopting a rigid approach that bans government
regulation on speech, the focus should be whether the particular regulation was intended at
expanding and consolidating public discourse and the deliberative process of democratic self-

government.”®

More recent literature has criticized Meiklejohn’s narrower theoretical approach to free
speech.”®’ Nevertheless, he continues to inspire contemporary scholarship on freedom of
expression.282 The major criticism forwarded against Meiklejohn is that he understands political
expression narrowly, merely as something that is made in the context of collective self-
governance rather than the individual’s right to self-governance.”® Robert Post argues that
Meiklejohn’s emphasis is on ‘Democracy’s effort to ensure ‘the voting of wise decisions’.”®
According to Post, this collectivist theory supports the power of government to regulate

speakers whose expressions detracts the purpose of arriving at an informative and rich public

dialogue, especially in order to achieve particular views of national identity, equality and

*% Ipid; see also C Edwin Baker, Autonomy and hate Speech, in | Hare and J Weinstein (eds) Extreme
Speech and Democracy, (Oxford University Press, 2009) 139.

280 CR Sunstein, Democracy and the Problem of Free Speech (The Free Press, 1993) 17 ff.
81 See Post, Meiklejohn’s Mistake (n 268).

%82 Ipid, in which Post notes that despite Meiklejohn’s narrower approach ‘(b)ecause of its candid and
unflinching exploration of the theory's assumptions and implications, Meiklejohn's work offers an
especially clear revelation of the theory's essential constitutional structure’, see at 1111; Meiklejohn’s
theory of free speech has been endorsed by prominent legal scholars including professor Harry Kalven,
Owen Fiss, and Cass Sunstein and Robert Burk, See Krotoszynski (n 107) 16-17.

2% Ibid, 1109.

284 Ipid, 1111-1112.
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fairness.”® Briefly stated, his major criticism lies in the fact that Meiklejohn’s collectivist view
‘subordinates individual right of expression to a collective process of public deliberation’.?*®
Post focuses more on the deliberative aspect of the importance of free speech in providing the

platform for public discourse rather than as a means of promoting the collective will.?*’

Although the above differences are apparent, the view taken here is more inclusive in the sense
that political speech made in the context of public discourse or the political process of
government forms the core value of the right to freedom of expression. The thesis does not
propose an exclusive democracy-based theory of speech. Rather, it emphasizes that while
freedom of expression can be buttressed by multiple justifications, a democracy-based theory
of speech forms its normative core and any law or act of government that is aimed at restricting
political speech should have more heightened scrutiny than any other form of expression. In
underscoring the central importance of political expression, Greenawalt also argues that while
it is not radically different from other consequentialist justifications, freedom of expression
takes ‘extra weight when political matters are involved’ 2% Similarly, Fredrick Schauer argues
that although the democracy-based justification of free speech may sound narrow, it does
provide a principled application of free speech norms and underscores the distinctive

importance of protecting political speech.?®?

?%> Ibid, 1120.
%% Ibid ; In arguing that private rights of speech also form the core of the First Amendment, Post draws
from the case of Buckley v Valeo, 424 U.S. 1, 48-49 (1976) which held that ‘the concept that the
government may restrict the speech of some elements of our society in order to enhance the relative
voices of others is wholly to the First Amendment’, and Miami Herald Publishing Co. v Tornillo, 418 U.S.
241 (1974), holding that there is editorial autonomy of the press and that political candidates do not
have a right of rely when criticized by the press, see at 1109.

7 Ibid, 1109.

%8 Greenawalt, Free Speech Justifications (n 189) 146.
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Schauer, Free Speech: a Philosophical Inquiry (n 183) 42.
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B. Contemporary Scholarship

In contemporary free speech debate, there is a remarkable unanimity of legal scholarship which
underscores that the core value served by freedom of expression as being the promotion of

democratic public discourse.”® In the words of Robert Post, described as one of the most

291 .

influential free speech scholars in recent memory,””" ‘there is little dispute that one of the most

important themes of the right to freedom of expression is its function as the guardian of

democracy'.292 This is buttressed by Cass Sunstein’s assertion that the ‘touchstone of

constitutional analysis should be what ‘best promotes the right to democratic deliberation’.?*?
Similarly, James Weinstein argues that the argument from democracy is central and ‘no other
theory provides nearly as good an explanation of the actual pattern of the [Supreme Court of

the United States’] free speech decisions’.”**

Similarly, Rodney A. Smolla contends that despite the fact that the Supreme Court of the United
States has at times justified the protection of freedom of expression based on other rationales
such as the search for truth and marketplace of ideas, and autonomy, the Court has explicitly
stated that ‘whatever differences may exist about the interpretations of the First Amendment,
there is practically universal agreement that the major purpose of that Amendment was the

free discussion of government affairs’. %

2% gee Post, Participatory Democracy (n 250); Weinstein, Participatory Democracy (n 250); and

Sunstein, Democracy and the Problem of Free Speech (n 280).
21 g Heyman, Hate speech and Public Discourse (n 169) 170.

292 post, Meiklejohn’s Mistake (n 268) 114-1555, citing Brown v Hartlage, 456 U.S. 45, 60 (1982);
Schneider v New Jersey, 308 U.S. 147, 161 (1939); Stromberg v California, 283 U.S. 359 (1931).
2% CR Sunstein, Preferences and Politics (1991) 20 Philosophy and Public Affairs 3, 28.
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Weinstein, Participatory Democracy (n 250) 491.
% Mills v Alabama, 384 U.S. 214, 218 (1966).
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In this regard, Smolla points out five principal reasons why political speech forms the core of
the value served by the right to freedom of expression. First, he argues that free expression
forms an important aspect of the participation of individuals in public debate in the body
politic. Smolla views this as forming part of the self-fulfillment of the individual ‘to join the
political fray’ and be an active player in the democratic process.296 Secondly, he notes that
political speech furthers the pursuit of political truth. Thirdly, he argues that political speech
ensures the furtherance of majority rule. Although democratic self-governance has many other
important aspects including the protection of minority interests, he notes that what necessarily
flows from the notion of democracy is ‘ensuring that collective policy-making represents to the
greatest degree possible the collective will’ 7 Fourthly, Smolla contends that political speech
helps to prevent government abuse. Smolla argues that the ability of individuals to engage in
the political process in the context of participatory democracy puts restraint on tyranny,

298

corruption and ineptitude of government. Finally, Smolla concurs with Meiklejohn’s

argument that political speech helps to maintain the stability of the body politic.

Smolla’s argument for a democracy-based theory of speech seems redundant. It reiterates the
various justifications already covered by other theories such as the truth discovery justification
and the checking value of free expression as it related to the democracy argument of free
speech. Yet, one can argue that this integrative function of the argument from democracy
should be seen as one aspect of its theoretical coherence. The fact that the democracy-based
theory of speech integrates some of the most important justifications including truth discovery
and the checking function of free speech should be considered another factor that enhances its

validity as a coherent theory of speech.

More recently, Robert Post and James Weinstein have articulated the argument from

299

democracy as the principal basis of the justification of freedom of expression.” Professor Post

2% Smolla, Free Speech in an Open Society (n 124) 12.

27 Ipid.
28 Ipid, 12-13.

% post, Participatory Democracy (n 250); Weinstein, Participatory Democracy (n 250).
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observes that many areas of speech in private relationships such as patient-physician, lawyer-
client, teacher-student and employer-employee relationships are regulated and these kinds of
limitations have been found to be legitimate. On the other hand, any limitation on political
speech aimed at furthering public discourse or the deliberative process of government has
been given more heightened scrutiny and as such, there is a presumption of unconstitutionality

of any law or conduct of government that aims at restricting political expression.300

Professor Post argues that this understanding which distinctively emphasizes the importance of
political speech is related to the political equality of citizens in a democracy.’®* The political
equality of individuals which underwrites the right to freedom of expression inhibits the
distinction between good and bad ideas.*® Accordingly, in the words of Professor Post, ‘the
most normatively desirable account of [the right to freedom of expression] is to conceive its
fundamental purpose as protecting the processes of opinion formation that are necessary for
democratic s.elf—governance'.303 Professor Post astutely observes that while there are cases
where the US Supreme Court has highlighted other values served by the right to freedom of
expression, in the overwhelming majority of cases, the Supreme Court has consistently relied

on a democracy-based theory of speech to justify the protection of the right to freedom of

. 4
expre55|on.30

Similarly, Weinstein argues that a descriptively powerful and normatively accurate
representation of the freedom of speech in the US Supreme Court is one that distinctively
places the importance of public discourse and a platform that affords individual participation in

the political process.305 Because of this, the central element and normative core of free

3% post, Participatory Democracy (n 250) 481-485.

' 1bid, 484.
% Ibid.

% Ibid, 487.
% Ibid, 482.

3% \Weinstein, Participatory Democracy (n 250) 491.
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expression lies in protecting political speech which is indispensable to the vitality of the
democratic process. This entails that free speech ‘cannot be conceived as covering the entire
expanse of human expression’, but rather to speech that has functional relevance to public
discourse.>®® Weinstein argues that this democracy-based theory of free speech provides a
‘solid justification’ for a free speech theory that distinctively recognizes individual participation
in the political process ‘while simultaneously allowing appropriate suppression of harmful

speech not connected with the political process’.>”’

Looking at the arguments forwarded by Meiklejohn and other contemporary free speech
scholars, one draws clear consensus that ensuring democratic public discourse and robust
political debate forms the core justification for the protection of freedom of expression.
Although it can be contended that freedom of expression has multiple justifications, its central
importance lies in serving as lifeblood of democracy in a political society.*® There is a
remarkable unanimity of legal opinion that distinctively emphasizes on the democracy-based
justification of free speech and the unparalleled significance of political speech to robust public

debate.>®

This is not only significant on a theoretical level but also at a normative level. If one
looks at the framework of international human rights law and the jurisprudence on freedom of
expression drawn from international and comparative law, there is a clear pattern that this
theory is supported by firm legal doctrine. In the subsequent section, the thesis will highlight
why the democracy-based theory of speech is not only conceptually sounds but also

normatively coherent.

3% ypid, 493.
397 1pid, 513.

3% See Lord Steyn in R v Sec of State, exparte, Simms (n 2).

3% gee Krotoszynski (n 107); Post, Participatory Democracy (n 250); Weinstein, Participatory Democracy

(n 250); Sunstein, Democracy and the Problem of Free Speech (n 280).
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1.4.2. Normative Coherence

A democracy based-theory of free speech which emphasizes on the distinctive places political
speech and its significance to the vitality of robust public debate provides order, coherence and
principled application to the conundrums involved in adjudicating free speech cases. As
Weinstein notes ‘[i]f one is interested... in bringing coherence to what otherwise appears on the
surface to be largely a jumbled, random assortment of cases, the importance of a theory with
good doctrinal fit is manifest’.>*° This theoretical inquiry to draw principled approaches to the
regulation of speech is not only faithful to the original statement and purpose of comparative
constitutional law inquiry but also provides order and normative coherence in resolving free
speech issues that arise in concrete cases. As Schauer rightly notes to fail to acknowledge this

‘is not only philosophically troubling but also deficient as legal analysis.”*'*

In the United States, the Supreme Court’s jurisprudence has established a legal doctrine that
distinctively locates core political speech as central to claims based on the First Amendment

freedom of speech.**? Accordingly, there is a presumption of unconstitutionality for any law or

313
h.

conduct that is aimed at restricting political speec In this regard, Weinstein dismisses the

content neutrality argument in the American free speech doctrine.>'* He concedes that there
are certain kinds of speech that do not form part of the democratic core of freedom of

expression but which may require some level of regulation and include fighting words (i.e. face

316 317

to face insults); > obscenity;**® child pornography;*'’ true threats;**® incitement to law

violation that is likely to cause such conduct;*" and defamation.?®

319 \Weinstein, Participatory Democracy (n 250) 634.

11 Schauer, Free Speech a Philosophical Inquiry (n 183) IX.

312 New York Times v Sullivan, 376 U.S. 254, 84 S.Ct. 710.

31 Sunstein, Democracy and the Problem of Free Speech (n 280) 122

3% Weinstein, Participatory Democracy (n 250) 492.
31> Chaplinsky v New Hampshire, 315 U.S. 568, 573 (1942).

% Miller v California, 413 US 15, 36 (1973).
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The more accurate representation of American free speech doctrine is, thus, a democracy-
based theory that emphasizes on the distinctive significance of political speech to public

discourse and a presumption of unconstitutionality for any limits on this form of speech.?* |

n
other contexts dedicated to other purposes than public discourse, the government has far
greater leeway to regulate the content of speech. And as such one notes that regulations aimed
at limiting these forms of expressions can be justified and do not raise constitutional
concerns.?®? This distinction is starkly apparent if one looks at the way defamation lawsuits

have been dispensed by the US Supreme Court.>®

If a defamatory statement is concerned with
a public official, then it is fully protected under the right to freedom of expression. To the
contrary, if the speech is made in the context of private concern, then ordinary limitations that
apply to defamation law are consistent with the underlying principle of the right to freedom of

expression.324
If one looks at a series of decisions of the US Supreme Court including in Connick,>?> Bartnicki,*?°

327

Hustler,**” sullivan®*¢ and Snydergzg, the major basis of the Supreme Court’s decision has been

whether the concerned speech promotes public discourse. Of particular significance is the case

' New York v Ferber, 458 US 747, 774 (1982).

*® Watts v United States, 394 US 705, 707 (1969).

3% See Brandenburg v Ohio, 395 U.S. 444, at 444, 447.

Weinstein, Participatory Democracy (n 250) 42; See also J Weinstein, An Overview of American Free
Speech Doctrine, in Hare and Weinstein (n 279) 23.

321 Weinstein, Participatory Democracy (n 250) 512.
2 Ibid.

32 See in this regard New York Times v Sullivan (n 312).
2 Ibid.

32 Connick v Myers, 461 US 138 (1983).

326 Hustler Magazine Inc. v Falwell 485 US 46 (1988).
327 Bartnicki v Vopper 532 U.S. 514 (2001).

328

New York Times v Sullivan (n 312).

3% Snyder v Phelps 131 S. Ct. 1207 26 (2011) (2 March 2011).
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of New York Times v Sullivan. In the New York Times v Sullivan, the US Supreme Court

underscored the distinctive place of political speech in American free speech doctrine

consistent with the Meiklejohnian vision of the First Amendment.**

In underscoring the
unparalleled significance of political speech, the Supreme Court noted that ‘fearless, vigorous,
and effective administration of policies of government’ can only be ensured if there is

331

uninhibited right of citizens to criticize public officials.”™~ As Anthony Lewis observes, New York

Times v Sullivan, fundamentally established that ‘the central meaning of the First Amendment
was the right to criticize government and those who hold office in it’. 332 In adopting the
Meiklejohnian theory of speech, New York Times v Sullivan held that defamation cases by public
officials would have to show that there was actual malice by the speaker- interpreted as a

333
h.

reckless disregard for the trut This meant that a speaker engaged in public discourse will

not be held for defamation unless he knows or was reckless as to the falsity of the information.

In articulating the central importance of political speech to democratic public discourse, Smolla
draws from the Skokie case as a good illustration. He asks the question why offensive speech in
the context of obscenity/pornography is prohibited but other offensive speeches related with
democratic self-governance is tolerated in the American legal tradition.®* In Skokie, the
Supreme Court upheld that Neo-Nazis with have a right to march and protest Swastika symbols

335

in lllinois, a region that has many Holocaust survivors in the US.”™ In arguing why offensive

speech such as in this kind of political expression is allowed but restricted in the context of

330 See New York Times v Sullivan (n 312).

31 Ibid, 304, citing Barr v Matteo, 360 U.S. 564 S.Ct. 133 at 571, 79.
32 A Lewis, Keynote Address in D Kretzmer and FK Hazan (eds) Freedom of Speech and Incitement
Against Democracy (Martinus Nijhoff Publishers, 2000) 8.

333 New York Times v Sullivan (n 312) at 262, 280, 284.

3% Smolla, Free Speech in an Open Society (n 124) 151-160.

33> Collin v Smith, 578 F.2d 1197 (7th Cir. 1978); Village of Skokie v National Socialist Party of

America, 373 N.E.2d 21 (lll. 1978).
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pornography, he argues that the values attached to political expression are higher to be

susceptible to any kind of limitation by the State.**°

The democracy-based theory of speech is not only distinctly American doctrine but it has also a
transnational ideological character.**’ If one looks at the line of cases both in international and
regional human rights systems, as well as the jurisprudence of national courts including
Australia, Canada, India Japan, South Africa, United Kingdom, Zimbabwe and many other
States, the structure of legal reasoning supports a democracy-based theory of speech which has
a clear transnational resonance. Accordingly, the position that political speech has unparalleled
protection is not only limited to the American legal tradition but also supported by comparative
constitutional law developments drawn from both the jurisprudence of international and

national ju risdictions.?*®

In the context of Australian constitutional experience, it is interesting to note that the right to
freedom of expression has been inferred from the notion of democracy itself. This was
illustrated in Australian Capital Television Pty. Ltd. v Commonwealth, a landmark decision of the

h.33%° Although Australia does not have any

High Court of Australia in the context of free speec
formal constitutional or legislative recognition of the right to freedom of expression, the Court
stated that there is no way to be a democracy without the recognition of freedom of
expression; and as such the right to freedom of expression is an integral part of its legal

4
system.>*

Similarly, the Supreme Court of Canada has also repeatedly envisioned a Meiklejohnian vision
of free speech which embraces the democracy-based theory of free speech. It is also interesting

to note that although the Court, unlike the US Supreme, had adopted a balancing approach that

%% Smolla, Free Speech in an Open Society (n 124) 151-160.

337

Krotoszynski (n 107).
338 See in this regard, Krotoszynski (n 107).
3% Australian Capital Television Pty. Ltd. v Commonwealth (1992) 177 CLR 106.

30 1pid.
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takes cognizance of dignity concerns, it has repeatedly reiterated the intricate relationship
between freedom of expression and democracy. Many cases involving freedom of expression

1 the Dolphin Delivery Case,** zundel v R>** clearly show that the

including R v Keegstra,
Supreme Court’s jurisprudence is firmly grounded in a Meiklejohnian vision of freedom of
expression which underscored the significance of political speech and public discourse in a
democracy. According to the Supreme Court of Canada ‘[r]estrictions which touch the critical
core of social and political debate require a particular close attention because of the dangers

inherent in state censorship of such debate’.***

In Japan, the Supreme Court of Japan has consistently endorsed the Meiklejohnian vision of a
democracy-based theory of free speech and underscored the connection between freedom of
expression and democratic self-governance in many of its decisions.>* In the Tokyo Ordinance
Decision, which concerned the violation of prior notification for holding peaceful protests,
although the Court took the view that local authorities have the right to place limitations on
freedom of expression, it nevertheless reiterated the importance of the Meiklejohnian vision of
the argument from democracy in the following terms:

...the freedom of speech, press and all other forms of expression provided for in Article
21 of the Constitution of Japan belongs to eternal and inviolable rights, the basic human
rights and that the absolute guarantee of the above is one of the fundamental rules and

3 R v Keegstra (1990) 3 S.C.R. 310.

%2 Retail etal. Union v Dolphin Delivery Ltd. (1986) 33 DLR (4th) 174, recognizing that before the
adoption of the Canadian Charter of Rights and Freedoms ‘freedom of speech and expression had been
recognized as an essential feature of Canadian parliamentary democracy’ and stated that representative
democracy ‘depends up on [the] maintenance and protection [of freedom of expression]’, See at para 12
and 15.

** RvZundel (1992), 2 S.C.R. 731.

344

Justice McLachlin in Keegstra Dissenting, in R v Keegstra (n 341).

3> Krotoszynski (n 107) 146.
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characteristics of democratic form[s] of government which distinguishes democracy
from totalitarianism.>*®

In a line of cases related to peaceful assembly including the New Narita Airport Decision,>*’

8

Kanemoto Pamphlet Case,**® and defamation cases such as the Judgment upon Case of

9 the Japanese Supreme Court has stated that the survival of democracy

Defamation Decision,
depends upon freedom of expression.® In particular, the Supreme Court has consistently
reiterated the distinctive place of political speech and uninhibited right to free expression of
individuals in matters of public concern. In brief, the Japanese Supreme Court’s approach
explicitly embraces a Meiklejohnian vision of a democracy-based theory of speech that

underscores political speech as the normative core of the right to freedom of expression.**!

In the United Kingdom, the jurisprudence of the House of Lords shows that higher importance

is attached to expressions involving political speech. In R (ProLife Alliance) v BBC, which

3% Judgment upon case of the Metropolitan Ordinance (Violation of Metropolitan Ordinance No. 44 of

1950 concerning Public Meetings, Mass Parade and Mass Demonstration) (Decision 20 July 1960) para 2.
" Judgment Upon Case of Constitutionality of the Provision of the New Narita Airport Law, Series of
Prominent Judgments of the Supreme Court of Japan Upon Constitutionality No. 26 (Supreme Court of
Japan 1993) ( decided 1 July 1992) at para 2-3.

3 Japan v kanemoto, 396 Hanrei Jihoi 19 (Supreme Court Decision 21 December 1964) Reprinted in
Hiroshi Itoh and L Beer, The Constitutional Law Case of Japan: Selected Supreme Court Decisions (1961-
1970) at 242.

39 Katsuyoshi Kawachi (Judgment upon a case of defamation), Case Number (A) No. 2472 of 1966
(Supreme Court, 25 June 1969), published in Article 19,

[<https://www.article19.org/resources.php/resource/2678/en/katsuyoshi-kawachi-(judgment-upon-a-

case-of-defamation)>] (accessed 5 September 2016) In holding that a publisher cannot be liable for

defamation where there is a reasonable ground to believe that his statements were true, the Court held
that ‘[E]ven if there is no proof of the existence of the facts ... no crime of defamation was committed
because of the absence of mens rea, when the publisher believed mistakenly in the existence of the
facts and there was good reason for his mistaken belief on the basis of reliable information and grounds.
% Ibid.

31 Krotoszynski (n 107)154.
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concerned about a BBC's refusal to broadcast anti-abortion TV program which among others
showed aborted foetuses, Lord Nicholls stated that ‘freedom of political speech is a freedom of
the very highest importance in any country which lays claim to being a democracy. Restrictions
on this freedom need to be examined rigorously by all concerned, not least the courts’.**?
Similarly, in R V Secretary of State for the Home Department, the House of Lords held that
‘freedom of speech is the lifeblood of democracy. The free flow of information and ideas

informs political debate’.*>?

This recognition of the particular nexus between free speech and democracy as well as the
distinctive importance political speech is also consistent with jurisprudential developments
from the global south. In the recent decision of the Constitutional Court of Zimbabwe, this was
clearly spelled out when the court abolished criminal defamation as a form of criminal sanction
for speech-related offences. In arguing the incompatibility of criminal defamation with the right
to freedom of expression, the Court underscored the indisputable importance of freedom of

political speech as lifeblood for democratic self-governance.®*

Similarly, jurisprudential
developments in India, South Africa and many other jurisdictions from the global south also
place a distinctive place in the democracy argument for the protection of freedom of
expression.>>> Particular to note is the decision of the Supreme Court of India in its recent
decision which invalidated Section 66-A of the Information Technology Act which makes it a
crime to write online offensive speech. In articulating the particular place of political speech to

democratic public discourse, the court noted that ‘It cannot be overemphasized that when it

comes to democracy, liberty of thought and expression is a cardinal value that is of paramount

2 R (ProLife Alliance) v BBC [2003] UKHL 23 [2004] 1 AC 185 at 224.
333 R (ProLife Alliance) v BBC para 6.

3% Nevanji Madanhire and Ngaba Matshazi v Attorney General (Constitutional Court of Zimbabwe, 12
June 2014) Holding that ‘[c]rucially, freedom of expression is constitutionally enshrined and

encouraged, as the lifeblood of democracy. The freedom to wield fists and firearms enjoys no similar

status in our supreme law’ at 10.
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significance under our constitutional scheme’.>*® In articulating the particular significance of

political speech, it held that ‘freedom of speech and of the press is the Ark of the Covenant of

Democracy because public criticism is essential to the working of its institutions’.**’

In fact, it is also plausible to argue that a democracy-based theory of free speech is more
compelling and compatible with the political context of emerging and transitional democracies.
In this regard, some of the emerging case laws show that because of the nascent nature of the
democracy, more protection not less should be afforded to freedom of expression. For example
in S v Mamabolo, the Constitutional Court of South Africa observed that although there are
differences in approach with the United States with regard to the protection of freedom of
expression, there is more need to protect freedom of expression because of its apartheid
repressive history and a desire to move from that to a new democratic political order. The
Court noted:

Having regard to our recent past of thought control, censorship and enforced
conformity to governmental theories, freedom of expression-the free and open
exchange of ideas —is no less important than it is in the United States of America. It
could actually be contended with much force that the public interest in the open
market-place of ideas is all the more important to us in this country because our
democracy is not yet firmly established and must feel its way.>>®

As lain Currie and Johan de Wal in their leading volume on constitutional rights in South Africa,
‘The Bill of Rights Handbook’, astutely observe ‘there can be no doubt that the force and
attractiveness of’ the democracy-based theory of free speech. Freedom of speech helps to build
and consolidate the democratic trajectory of post-authoritarian, emerging and transitional

democracies, by overturning a preexisting authoritarian polity and establishing a constitutional

%% Shreya Singhal v Union of India (AIR 2015 SC 1523) (24 March 2015) para 8.
%7 |bid, para 9, quoting concurring Opinion of Beg J in Bennett Coleman & Co. & Ors. v Union of India &
Ors., (1973) 2 S.C.R. 757 para 829; See also South African National Defence Force Union v Minister of
Defence 1994 (4) SA 469 (CC), holding that ‘[flreedom of expression lies at the heart of a democracy...’
para 7.

3% Kriegler J in S v Mamabolo 2001 (3) SA 409 (CC) (11 April 2001) para 37.
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democratic political order in its place.®*® Currie and de Wal also clearly note that the
jurisprudence of South African Courts on free speech clearly places a distinctive place to

political speech and lesser protection to other forms of expressions.360

As it would be argued in more detail in the later parts of the thesis, the normative appeal of the
democracy-based theory of speech to emerging and transitional democracies such as Ethiopia is
readily apparent. In fact, when one looks at the structure of the constitution as well the
minutes of the Constitutional Assembly, the free speech-democracy nexus was given particular

attention.>®!

Although the jurisprudence of Ethiopian courts has not adequately expounded on
this notional nexus, one finds some interesting rulings which emphasize on the distinctive
significance of free speech to democracy. For example, in one of the early significant cases on
freedom of expression of the new Constitutional order, the Federal High Court of Ethiopia ruled
that:

Freedom of expression is one of the core attributes of democratic governance...That a
general will of society can be ensured and the progress and change in society comes
when critical and different views are shared...>*

It is also interesting to point out that similar to the decision of the Constitutional Court of South
Africa in S v Mamabolo, the Court recognized that the particular emphasis placed on the
protection of freedom of expression in the new constitutional arrangement in Ethiopia was

required by the desire to move from its authoritarian past to a new democratic political

*>% | Currie and J de Wal, The Bill of Rights Handbook (2005) 361.
9 Ibid, 362.

**! Timothewos, An Apologetics for Constitutionalism (n 113) 14-15.

2 aANAR RPN, U Ao/ v AT IR APM APTAC AT AT ARID NTIA 441, PLL4A NEHE &/NE P/m/ ao/ &/
7/85 (FUNN 7, 1986 & 97) 12 3 (Central prosecution Office v Mr. Nebiyu Eyasu and Mr. Adem Kemal Faris,
Cr. File No. 7/85 (16 December 1993) at 3. The original judgment of this case is in Amharic and there are
no official or unofficial translations of the case. The translation is the author’s personal translation;

every effort has been made to be faithful to the original text and meaning of the judgment in Amharic.

This disclaimer also works for all the translations of other cases in this thesis.
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order.”™ In this regard, it noted that ‘the protection of uninhibited guarantee of freedom of

expression is the only viable choice for democratic governance’.>*

Echoing the collectivist
Meiklejohnian notion of freedom of expression to participatory democracy, it held that ‘under a
system of democratic governance, expressing one’s views on national issues is not only an
individual right of expression but also an essential aspect of participatory governance’.365
Because of these rationales, it held that freedom of expression ‘should not just be construed as
a right to express readily acceptable ideas but also expressing critical views, resentments and
differences’.*®

As the above discussions demonstrate, it can be inferred that while the right to freedom of
expression can be buttressed by multiple justifications, political speech and the promotion of
public discourse stands out as the core and most significant value of the right to freedom of
expression. As clearly demonstrated by the jurisprudence drawn from international and
comparative law, the democracy-based justification of freedom of expression has unparalleled
significance in free speech justifications. The implication of this conclusion is clear; while courts
should take cognizant of other values in the constitutional dispensation of cases involving

freedom of expression, they should give the utmost and heightened scrutiny when it comes to

restrictions on political speech.

What flows from a democracy-based theory of free speech, is the distinctive place of political
speech in the normative content of freedom of expression. As expression is an innate human
behavior, it manifests itself in various ways. Making a political speech, watching pornography,
advertising your product, drawing a picture and a host of other activities can legitimately fall
under freedom of expression. The question that should be asked is whether all these categories

of expressions should be equally protected with identical parameters of judicial scrutiny. A

383 1pid, 4; See also S v Mamabolo (n 358).
4 Ibid.
*° Ibid.
% Ibid.
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sound and principled approach calls for a more differentiated and nuanced appreciation of the
values served by these different forms of speech and their political function. Thus, although it is
true that the subject of free expression encompasses wide variety of expressions, it is crucially

relevant to political speech which forms its normative core.

1.5. Political Speech as High-Value Speech: It’'s Meaning and Scope

The democracy-based theory of free speech clearly implies that more than any other form of
expression, political speech should have the most rigorous protection in the context of freedom
of expression. There is a general consensus that the protection of core political speech is the
most fundamental and central value of the right to freedom of expression.367 What is usually
more controversial, however, is how to define, identify and adequately protect political speech

that furthers public discourse in democratic society.

Generally, political speech includes expressions intended to gain support for an issue or
position in a protest movement, including economic protests, actions or works in support of a
candidate in a formal political campaign, and speech embedded in or represented in artistic and

cultural productions which has a political content.*%®

Clearly, speech directed against
government policy, laws and practices and any other form of commentary on the government
or its institutions and the State in general, falls under political speech. But as Lisa Brooten
observes, expressions which at face value may seem to cover social and economic issues can

have political import, thereby making it difficult determine the content of political speech.369

3%7 See discussion in Chapter one above; For recent works on critics of such a reductivist approach see T

Jarymowicz, Robert Post’s Theory of Freedom of Speech: A Critique of the Reductive Conception of
Political Liberty (2014) 40 Philosophy & Social Criticism 107.

%% | Brooten, Political Speech and the Law (2015) The International Encyclopaedia of Digital
Communication and Society 1.

%9 Ipid.
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Thus a more detailed discussion would help to explain the scope and content of political

speech.

Scholars have identified two principal grounds to define, identify and protect political speech
from other categories of expressions. The first ground of distinction focuses on the objective
assessment of the type of expression used based on the content of the expression and evaluate
whether that particular expression will further public discussion in the political process.>”® The
basis of this assessment is whether a reasonable person in the circumstances will consider the
particular expression as furthering some kind of idea of political or social importance to the

larger public.371

The second ground focuses on the intent of the speaker in order to decide
whether the concerned speech can be categorized under political speech. According to the
intent-based approach, the principal focus should be not the actual expression but the reasons

and the motives behind the use of that particular expression.?’

Prominent scholars on free speech including Cass Sunstein and Larry Alexander argue that in

373

order to identify political speech one must first look at the intent of the speaker.”’* Sunstein

defines political speech as ‘speech that is both intended and received as a contribution to
public deliberation about some issue’.*”* Underscoring the importance of intent in defining
political speech, Sunstein argues that for a political speech to deserve special protection, two
important elements have to be considered. First the speaker’s intent is central to

understanding whether a certain form of expression is considered as political. Secondly, not

only the speaker should intend to pass on a political message but also the listener or audience

37 A Nied