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INTRODUCTION 

 

I. INTRODUCTION TO THE RESEARCH THEME 

As the years have gone by, and as I have reflected more and more upon the nature of 

the judicial process, I have become reconciled to the uncertainty, because I have 

grown to see it as inevitable. I have grown to see that the process in its highest 

reaches is not discovery, but creation; and that the doubts and misgivings, the hopes 

and fears, are part of the travail of mind, the pangs of death and the pangs of birth, in 

which principles that have served their day expire and new principles are born. 
1
 

Like an Old Testament myth, for centuries legal doctrine has proclaimed and at times 

feverishly clung to the “noble lie”
2
 that the fundamental objective of the judicial 

function is simply to apply the law, not to make it.
3
 Indeed, much myth-making has 

attached to understandings of the judicial function in the context of both the domestic 

and international legal orders.
4
 A significant heuristic value attaches to myth-making; 

for example, Joseph Campbell identifies four functions of myth amongst which he 

includes its role in validating and maintaining a sociological system.
5
 It is true to an 

extent that the legitimacy and continuing existence of the system of international 

                                                 
1
 BN Cardozo, The Nature of the Judicial Process (New Haven, Yale University Press, 1921), 166. 

2
 CJ Radcliffe, Not in Feather Beds (London, Quality Book Club, 1968), xvi.  

3
 See for example F Bacon, ‘Of Judicature’ in B Vickers (ed), Francis Bacon: The Major Works 

(Oxford, Oxford University Press, 2002), 447: “Judges ought to remember that their office is jus 

dicere, and not ‘jus dare’ – to interpret the law, and not to make law, or give law – else will it be like 

the authority claimed by the church of Rome, which, under pretext of exposition of Scripture, doth not 

stick to add, and by show of antiquity to introduce novelty. Judges ought to be more learned than witty, 

more reverend than plausible, and more advised than confident. Above all things, integrity is their 

portion and proper virtue”.  
4
 See M Kirby, The Hamlyn Lectures: Judicial Activism – Authority, Principle and Policy in the 

Judicial Method (London, Sweet and Maxwell, 2004), 6, addressing the conception of the judicial 

function in the common law tradition: “Law was to be found in rules. Rules appeared in written 

constitutions, statutes and the reasons of judges of the higher courts. Judges declared what the law 

required. Their function was basically one of verbal analysis and application. Such was the preferred 

view of most common law judges of England and its colonies well into the second half of the twentieth 

century. Whenever tempted to depart from the words of the pas, they would usually pull themselves 

back to the ‘noble lie’. They would do so in the belief that any acknowledgment that they enjoyed a 

substantial role in expressing the law and applying it in new ways would defy the accepted political 

theory. It would upset other lawmakers. It would needlessly disturb the Common people who were 

deemed to be reassured by thinking of judges as applicators not creators: with functions dicere not 

dare.” 
5
 J Campbell, Pathways to Bliss: Mythology and Personal Transformation (Novato, New World 

Library, 2004), 8. 
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adjudication relies on belief in the myth that the international judicial function is 

strictly confined to deciding the case in hand.
6
 To completely dispense with the myth 

could potentially undermine the principle of sovereign consent upon which the 

international legal order depends. The prevailing paradigm dictates that it is “the right 

of the state to determine what shall be for the future the content of international law 

by which it will be bound” and the state has “the right to determine what is the 

content of existing law in a given case”.
7
 In short, states alone make international law, 

not judges.
8
  

It is understandable that this mythological conception of the international 

judicial function carries a certain weight amongst states, but like all myths it has only 

a tenuous basis in reality. It is reminiscent of formalist theories of law which view the 

bench as operating within a complete and internally coherent set of rules, which 

through their scientific application are more than capable of addressing all manner of 

disputes free of political influence or the caprice of individual judicial discretion.
9
 

However, it is generally accepted that strictly formalist conceptions of the 

international judicial function are rare and unlikely to garner much support within the 

epistemic community of legal scholars and practitioners.
10

 Martii Koskenniemi has 

gone as far as to say that “[c]riticizing such a vision – even if someone were to hold it, 

which is doubtful – would amount to flogging a dead horse”.
11

 The simple fact of the 

matter is that “a cursory glance at the practice of international courts shows that 

                                                 
6
 G Fitzmaurice, ‘Hersch Lauterpacht – The Scholar as Judge’ (1961) 37 British Yearbook of 

International Law 1, 14-15. 
7
 H Lauterpacht, The Function of Law in the International Community (Oxford, Oxford University 

Press, 1933), 2. 
8
 GI Hernández, The International Court of Justice and the Judicial Function (Oxford, Oxford 

University Press, 2014), 1: “That States remain at the heart of the international system is commonplace. 

As the only holders of plenary international legal personality, it is they who are principally responsible 

for the behaviour that creates and changes international law”. 
9
 EJ Weinrib, ‘Legal Formalism: On the Immanent Rationality of Law’ (1988) 97 Yale Law Journal 

949; F Zarbiyev, ‘Judicial Activism in International Law – A Conceptual Framework of Analysis’ 

(2012) 3 Journal of International Dispute Settlement 247, 250-251. 
10

 See A Bianchi, ‘Gazing at the Crystal Ball (Again): State Immunity and Jus Cogens Beyond 

Germany v Italy’ (2013) 4 Journal of International Dispute Settlement 1. 
11

 M Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument – Reissue 

with a new Epilogue (Cambridge, Cambridge University Press, 2006) 36. See also A von Bogdandy 

and I Venzke, ‘On the Functions of International Courts: An Appraisal in Light of their Burgeoning 

Public Authority’ (2013) 26 Leiden Journal of International Law 49, 54: “[A] traditional view [of the 

international judicial function] can neither capture the relevant dimensions of contemporary judicial 

practice nor keep pace with the thrust of its growth, it has an unduly narrow view of legal 

interpretation, [which] might mislead when it comes to policy and design choices, and obstructs a clear 

outlook on international courts as institutions of public authority”.  
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international tribunals can be very creative and capable of extending considerably the 

scope and reach of their jurisdiction and the rules they are entrusted to interpret”.
12

  

While states may be profoundly reluctant to acknowledge the critical role that 

the international bench, and in particular judicial interpretation, plays in the 

continuing evolution of international norms, no such reluctance is appreciable in 

international legal scholarship. An obvious point of departure in this respect is the 

seminal and enduringly relevant scholarship of Sir Hersch Lauterpacht. In his 1933 

book The Function of Law in the International Community, Lauterpacht identifies and 

champions the critical importance of the judicial role in the progressive development 

of the international legal order. His conception is fundamentally pragmatic:  

[I]n international society, conscious law-making by legislation is in a 

rudimentary stage, the creation of customary law is slow and difficult of 

ascertainment, judicial precedent is relatively rare and of controversial authority, 

and, in consequence, the field of detailed concrete regulation is small, and that of 

general principles of law wide and elastic. Accordingly, in international law 

judicial lawmaking is of special importance for the purpose of disposing of 

disputes by developing and adapting the law of nations, within the orbit of 

existing law, to the new conditions of international law through a process of 

equitable judicial interpretation and reasoning. The conception of international 

tribunals administering in a mechanical fashion obsolete rules of law is as far 

from the truth, although as easily assumed, as the conception that they may 

disregard clear provisions of the law in order to arrive at a compromise satisfying 

both parties. International tribunals are judicial tribunals administering rules of 

law. But like the law applied by municipal courts, the law administered by them 

is tempered by a spirit of legal equity, common sense, and natural justice which, 

while paying full consideration to acquired rights, finds ways and means to 

prevent the law from becoming an instrument of oppression, or from giving its 

sanction to manifest absurdities. International tribunals are in this respect in a 

more favourable position, inasmuch as they are hampered by a comparatively 

small number of hard-and-fast rules, and are, therefore, more in a position to 

exercise their law-creating function in a spirit of progress. Thus viewed, the 

present imperfect state of international legislation, far from being a reason for 

                                                 
12

 Zarbiyev, ‘Judicial Activism in International Law’ (supra n9), 248.  
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questioning the applicability of obligatory judicial settlement, is a powerful 

argument in its favour.
13

  

Evidently, for Lauterpacht, in view of the “imperfect” and frequently frustrating 

manner in which international rules are developed and adopted by states, the 

international judicial function must be pragmatically conceived as encompassing a 

significant element of interpretative creativity. Judicial interpretation is critical in 

crystallizing abstract rules with a view to ensuring their effectiveness.
14

 Hans Kelsen 

similarly identified the significance of the judicial role in indemnifying the coherence 

of the international legal order.
15

 For Kelsen, the judicial identification and 

interpretation of international norms takes on a “constitutive, not merely a declaratory 

character”.
16

  

The centrality of the judicial role in the identification, interpretation, 

development, and crystallization of international legal norms is certified by the fact 

that the notion of ‘separation of powers’ remains largely unknown to the international 

legal order. On the domestic level, judges benefit from the existence of clear 

boundaries delineating what is considered appropriate to their function.
17

 Whether the 

domestic legal order operates on the basis of the common or civil law tradition, there 

is no doubt that the legislature, as representative of the democratic sovereign, 

exercises the power to make and amend positive law. However, as Gleider Hernández 

puts it, “in international law this is impossible: international courts do not operate as a 

component element of a system in which exists a legitimate and functioning 

legislature which is empowered to enact valid law”.
18

 It seems self-evident therefore 

that, in order for international norms to be effective and the rule of law realized in the 

context of international adjudication, the international bench must assume a degree of 

responsibility for the progressive development of international law. In this regard, 

Dame Judge Rosalyn Higgins candidly articulates that: 

                                                 
13

 Lauterpacht, The Function of Law in the International Community (supra n7), 256. 
14

 Ibid. 
15

 Hernández, The International Court of Justice and the Judicial Function (supra n8), 1. 
16

 H Kelsen, Pure Theory of Law (Berkeley, University of California Press, 1970), 238; see also 

Hernández, ibid. 
17

 Hernández, ibid. 
18

 Ibid, 3. 
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The judicial function surely includes developing and applying international law 

to hitherto untested situations in order to obtain socially desirable and 

enlightened results. International law can never develop beyond the rudimentary 

state if the Court feels that the distinction between lex lata and lex ferenda 

forever prevents it from applying international law in a progressive manner in 

hitherto untested situations. Judicial decisions are an acknowledged source of 

law; they must play their part in law development.
19

 

 In recent years there has been a flurry of scholarship engaging with and 

reflecting on the role of the international bench in the development of international 

law across the various international courts and tribunals that make up the international 

legal order in the age of mass proliferation.
20

 It is notable that while this body of 

scholarship considers the impact of jurisprudence on the evolution of norms of 

international law, in the vast majority of instances,
21

 only fleeting and piecemeal 

consideration is specifically given to unpacking the contours of the international 

judicial function and the principles that underpin it. That said, a rich, diverse, and 

exciting body of scholarship has emerged addressing various aspects of international 

                                                 
19

 R Higgins, ‘Aspects of the Case Concerning the Barcelona Traction, Light and Power Company Ltd’ 

(1970-1971) 11 Virginia Journal of International Law 327, 341. 
20

 A modest sample of this scholarly output includes: S Darcy, Judges, Law and War: The Judicial 

Development of International Humanitarian Law (Cambridge, Cambridge University Press, 2014); O 
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Rights Law by the Judges of the International Court of Justice (Oxford/New York, Hart Publishing, 
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nd
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Manchester University Press, 1995).  
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 For a notable exception see Hernández, The International Court of Justice and the Judicial Function 
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adjudication, in particular with respect to the theory and practice of judicial 

interpretation and its role in the development of international norms.
22

  

International criminal law offers fertile ground for considering the role of the 

bench in the development of law through creative or progressive interpretative 

methodologies. Since its genesis at Nuremberg more than 70 years ago, international 

criminal law has gone through a gradual process of evolution, maturation and 

codification culminating in the adoption of the Rome Statute establishing the 

permanent International Criminal Court (ICC) in 1998. States have of course played a 

key role in this process; however, it is simply impossible to ignore the fact that 

international criminal law would not be the sophisticated body of norms it is today 

without the creative, developmental impetus of the judges tasked with breathing life 

into its often overwhelmingly laconic provisions. This thesis exploits this fertile 

ground and explores the role the international criminal bench has played in the 

development of contemporary international criminal law. It is conceded that it is not 

the first study to do so and is unlikely to be the last; however, it does seek to avoid the 

inherent limitations of the existing scholarship on the subject. A notable feature of the 

extant literature is the tendency to limit the field of inquiry to either the 

jurisprudential legacy of specific international criminal institutions in terms of their 

contribution to the development of international criminal law,
23

 or the judicial role in 

                                                 
22

 See for example: A Bianchi, D Peat and M Windsor, Interpretation in International Law (Oxford, 
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nd
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Powderly, Judicial Creativity at the International Criminal Tribunals (supra n20), looking at the ad 
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the development of discrete aspects of international criminal law.
24

 There has been a 

relative absence of scholarship dedicated to offering a generalized examination of the 

parameters and nature of the international criminal judicial function that incorporates 

both theoretical and practical perspectives across an array of international criminal 

institutions. This thesis attempts to go some way in addressing this obvious lacuna in 

the literature.     

 

II. RESEARCH QUESTION 

The core research question underpinning this thesis asks, how is the judicial role in 

the development of international criminal law best understood on both a practical and 

a theoretical level? While the judicial role in the development of international 

criminal law is an unavoidable fact, international criminal legal scholarship lacks a 

coherent conception of the international criminal judicial function. It is hypothesized 

that implicit within the international criminal judicial function is the responsibility to 

resort to the creative interpretation of applicable internal and external sources of law, 

with a view to ensuring the progressive development of both substantive and 

procedural aspects of international criminal law in line with the normative 

expectations of the international community and the necessity of realizing the 

effectiveness of applicable rules. It is argued that this hypothesis finds support within 

international legal theory and doctrine, and is observable in the interpretative 

practices of an array of international criminal courts and tribunals. This thesis will 

examine the role of the international criminal judge, both in the abstract and in reality, 

and set out the case for the proposition that it is a necessary component of the 

international criminal judicial function to ensure the progressive development of the 

law by means of creative judicial interpretation, subject to the limitations of the 

interpretative frameworks of individual institutions and the principle of legality.  

                                                                                                                                            
hoc Tribunals for the former Yugoslavia and Rwanda; LJ van den Herik, The Contribution of the 

Rwanda Tribunal to the Development of International Law (Leiden, Martinus Nijhoff, 2005); SM 

Meisenberg and I Stegmiller (eds), The Extraordinary Chambers in the Courts of Cambodia: Assessing 

their Contribution to International Criminal Law (Dordrecht, Springer, 2016); B Swart, A Zahar, and 

G Sluiter, The Legacy of the International Criminal Tribunal for the former Yugoslavia (Oxford, 

Oxford University Press, 2011).  
24

 See for example monographs such as Darcy, Judges, Law and War (supra n20); Grover, Interpreting 

Crimes in the Rome Statute of the International Criminal Court (supra n22). 
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III. METHODOLOGY, SCOPE AND DEFINITIONS 

 3.1. Methodology and Scope of the Thesis 

The thesis adopts a traditional ‘black-letter’ legal analysis as the principal method of 

research. Variously throughout the thesis, the research employs comparative, 

theoretical, and inter-disciplinary methods of analysis. The thesis aims to explore and 

draw on various theoretical conceptions of the judicial function (as understood on 

both the domestic and international level), but crucially it sets out to assess the extent 

to which such conceptions are reflected in the jurisprudence and practice of the 

international criminal bench. Particular attention is given to the travaux préparatoires 

of the constitutive instruments of international criminal institutions and other relevant 

international legal instruments (such as, for example, the Vienna Convention on the 

Law of Treaties). In exploring the role of the international criminal bench in the 

development of international criminal law, the thesis examines and takes into 

consideration a wealth of jurisprudence emerging from international criminal 

institutions, while also drawing on relevant domestic precedents, and the 

jurisprudence of other international courts such as the International Court of Justice, 

the European Court of Human Rights, and the Inter-American Court of Human 

Rights. The thesis has sought to consider and benefit from the extra-judicial writings 

of current and former members of the international judiciary which reflect on the 

nature and limits of the international judicial function, in particular with respect to 

how they perceive the role of the judge in the progressive development of the law.  

In attempting to construct a profile portrait of the international criminal bench, 

Chapter 1 employs an empirical analysis of the biographical data of the 227 

individuals appointed to the bench of six international criminal institutions, namely: 

the International Criminal Tribunal for the former Yugoslavia (ICTY); International 

Criminal Tribunal for Rwanda (ICTR); the Special Court for Sierra Leone (STL); the 

International Criminal Court (ICC); the Special Tribunal for Lebanon (STL); and the 

Extraordinary Chambers of the Courts of Cambodia (ECCC). This data is mined from 

institutional websites, institutional reports, and other relevant, reputable online 

resources. It is acknowledged, however, that the quality and depth of information 

relating to members of the bench varies between institutions (particularly with respect 
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to prior professional roles), resulting in a data set which may not be entirely 

comprehensive or consistent in detail. Nevertheless, the data set is sufficiently 

complete as to be able to generate meaningful observations and conclusions. 

 In terms of the scope of the thesis, while it sets out to provide conclusions 

representative of the various international criminal institutions currently operational, 

the analysis focusses in particular on the jurisprudence of the ad hoc Tribunals for the 

former Yugoslavia and Rwanda and the ICC. However, throughout the thesis the 

jurisprudence of the SCSL and the STL is considered where relevant.  

 

3.2. Definitions: Judicial Creativity, Progressive Development of the 

Law, Disciplining Rules and Legitimacy 

Throughout the thesis frequent reference is made to the terms ‘judicial creativity’, 

‘progressive development of the law’, ‘disciplining rules’, and ‘legitimacy’.
25

 At this 

juncture it is worth providing some clarity as to the understanding that is given to 

these terms. First, the thesis conceives of the term ‘judicial creativity’ as being 

conceptually and qualitatively distinguishable from the value laden and often 

righteous term ‘judicial activism’. The term judicial activism has assumed 

(particularly in the context of US constitutional law scholarship) an inherently 

negative connotation, and is presumed to imply an entirely arbitrary excursion into 

judge-made law on the basis of personal predilections rather than from a firm basis in 

pre-existing positive law.
26

 It is argued that while the distinction between creativity 

and activism may boil down to a semantic argument or a purely subjective analysis, 

                                                 
25

 Similar definitions were offered by the author in: J Powderly, ‘The Rome Statute and the Attempted 
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Oxford University Press, 2015); J Powderly, ‘Distinguishing Creativity from Activism: International 
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and Y McDermott (eds), The Ashgate Research Companion to International Criminal Law: Critical 

Perspectives (Aldershot, Ashgate Publishing, 2013); and J Powderly, ‘Judicial Interpretation at the Ad 

Hoc Tribunals: Method from Chaos?’ in S Darcy and J Powderly (eds), Judicial Creativity at the 

International Criminal Tribunals (Oxford, Oxford University Press, 2010).  
26

 See AT Mason, ‘Judicial Activism: Old and New’ (1969) 55 Virginia Law Review 385; BC Canon, 
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and Current Meanings of “Judicial Activism”’ (2004) 92 California Law Review 1441; W Mendelson, 

‘The Politics of Judicial Activism’ (1975) 24 Emory Law Journal 43; C Brown, ‘Judicial Activism’ 

(186) 13 Ohio Northern University Law Review 157; M Cappelletti, The Judicial Process in 

Comparative Perspective (Oxford, Clarendon Press, 1989). 
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the fundamental distinction for the purposes of this thesis is quite straightforward. 

Judicial creativity implies the filling of lacunae on the basis of the reasoned 

development of acknowledged pre-existing legal principles, which takes into account 

both the teleological underpinnings of the law in question and issues of public policy 

affecting its application. On the other hand, judicial activism implies arbitrary rule 

creation which has no foundation in pre-existing principles or rules and is based not 

on teleology, but rather on the subjective desires of the bench. As Lauterpacht states 

in The Development of International Law by the International Court, “[j]udicial 

legislation, so long as it does not assume the form of deliberate disregard of existing 

law, is a phenomenon both healthy and unavoidable”.
27

  

Second, the phenomenon of judicial creativity is frequently linked with the 

notions of ‘judicial development of the law’ or ‘the progressive development of the 

law’. For the purposes of this thesis, the term ‘the progressive development of the 

law’ and its synonymous counterparts is understood to relate to circumstances in 

which a reasoned judicial decision: (i) contributes to the elucidation or clarification of 

extant positive rules or general principles of law; (ii) further identifies the content of 

international law/international criminal law such as via the identification of customary 

norms or general principles of law; (iii) identifies lacunae or normative gaps in the 

legal order and seeks to address them via creative interpretation and application of 

positive rules or general principles of law in a manner that ensures that such existing 

rules and principles may be molded or modified to deal with new or changed 

circumstances.
28

 

 Third, ‘disciplining rules’, a term attributed to Owen Fiss, refers to applicable 

rules of interpretation that aim to nullify purely subjective understandings of positive 

rules.
29

 It is trite to remark that all law is in need of interpretation.
30

 However, how is 

                                                 
27

 H Lauterpacht, The Development of International Law by the International Court (2
nd
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Stevens and Sons, 1958), 156. 
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Rules (Oxford, Oxford University Press, 2013) 1152; A Pellet, ‘Shaping the Future of International 

Law: The Role of the World Court in Law-Making’ in MH Arsanjani, JK Cogan, RD Sloane and S 

Wiessner (eds), Looking to the Future: Essays on International Law in Honor or W Michael Reisman 

(Leiden, Brill, 2011), 1066. 
29

 OM Fiss, ‘Objectivity and Interpretation’ (1981-1982) 34 Stanford Law Review 739, 744; OM Fiss, 

The Law as it Could Be (New York, New York University Press, 2003), 179. See also S Fish, ‘Fish v 

Fiss’ (1984) 36 Stanford Law Review 1325. 
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‘interpretation’ to be understood? Simply put, ‘interpretation’ refers to the process by 

which the meaning of a text is understood and expressed.
31

 The purpose of 

disciplining rules is to strike a balance between subjective and objective approaches 

to interpretation. A significant proportion of this thesis is dedicated to examining the 

interpretative methodologies utilized by international criminal judges in progressively 

developing the law. However, it is firmly acknowledged that there are limits attaching 

to the interpretative process which, if not observed, are likely to result in accusations 

of judicial activism or arbitrariness. Such limits are generally cognizable in the 

applicable disciplining rules. Disciplining rules can take on a variety of forms 

dependent on the legal order in question, but are generally recognizable in the 

traditional canons or aids to statutory construction and constitutional principles 

invoked by the bench in the interpretative process. While the argument can and has 

been made that such disciplining rules themselves require interpretation, this does not, 

however, render them incapable of constraining the interpretative process.
32

 

Looking specifically to the international legal order, the relevant set of 

disciplining rules are to be found in the specific interpretative provisions included 

within treaty texts themselves and, more generally, in Articles 31-33 of the Vienna 

Convention on the Law of Treaties.
33

 Article 31(1)’s iconic wording provides that “[a] 

treaty shall be interpreted in good faith in accordance with the ordinary meaning to be 

given to the terms of the treaty in their context and in light of its object and purpose”. 

As remarked by Jean-Marc Sorel and Valerie Boré Eveno, the text of Article 31(1) 

offers a compromise between “defenders of textual interpretation, of subjective 

interpretation based on the parties’ intention, and of ends-focused or teleological 

interpretation which attempts to extract those meanings from the text which might be 

intended beyond the formulation used”.
34

 The primary objective of Articles 31-33 is 

                                                                                                                                            
30

 See M Klatt, Making the Law Explicit: The Normativity of Legal Argumentation (Oxford/Portland, 

Oxford Hart Publishing, 2008), 4: “Every application of law requires some act of interpretation. In the 
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31

 See I Johnstone, ‘Treaty Interpretation: The Authority of Interpretative Communities’ (1990-1991) 

12 Michigan Journal of International Law 371, 378. 
32

 Fiss, The Law as it Could Be (supra n29), 179. See also Fish, ‘Fish v Fiss’ (supra n29). 
33
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Convention’], Arts 31-33. 
34
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Press 2011), 808. 
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to allow the bench to adopt an interpretative approach “that is simultaneously obvious 

(the ordinary meaning of terms), logical (an acte clair), and effective (a useful 

effect)”.
35

 The direct applicability of the Vienna rules in the interpretation of the 

Statutes of the Yugoslavia and Rwanda Tribunals was accepted in the absence of a 

dedicated interpretative provision, despite the fact that these instruments were not 

treaty texts per se.
36

 However, since the ad hoc Tribunals were ostensibly tasked with 

the interpretation and application of a penal statute for the purposes of determining 

individual criminal responsibility, additional disciplining rules beyond Articles 31-33 

came into play, namely, the principle of legality and norms of international human 

rights law. These issues are examined in greater detail in Chapter 5. 

Given the treaty status of the Rome Statute, similar concerns with respect to 

the direct applicability of the Vienna rules do not arise; however, questions remain as 

to the safety of invoking the teleological or purposive ambit of the Vienna rules in the 

interpretation of substantive international criminal law and related provisions of the 

Statute directly relevant to individual criminal responsibility.
37

 However, it seems that 

states were not blind to this question during the drafting process and sought to directly 

address it through the express inclusion of additional disciplining rules within the text 

of the Rome Statute itself. It is argued that these additional interpretative disciplining 

rules are enshrined most concretely in the provisions of Articles 21 and 22 on the 

applicable law and nullum crimen sine lege respectively. Both of these provisions 

insist on the prioritization of a literal or ordinary textual approach to the interpretation 

and application of norms of substantive international criminal law provided for in the 

Statute, such as the definition of crimes, modes of liability and defences. The impact 

that these provisions have had on the capacity of the ICC bench to progressively 

develop the law is the focus of Chapter 6.  

                                                 
35
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36
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37
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Rome Statute of the International Criminal Court’ (2010) 21 European Journal of International Law 
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Fourth and finally, this thesis makes frequent reference to the ‘legitimacy’ of 

the judicial function and particularly the ‘legitimacy’ of judicial creativity. It should 

be noted that in making such a reference it is not intended to invoke a specific theory 

of legitimacy as such, but rather simply to refer to the qualities associated with a 

judicial decision that is likely to render it acceptable to the epistemic community of 

scholars, practitioners and other interested parties. It is conceded that using the term 

in the colloquial sense is somewhat unavoidable. To be clear, this thesis is not overly 

concerned with institutional legitimacy as such, but rather seeks to hone in on issues 

pertaining to the measurement or evaluation of decisional legitimacy. There is no one 

single test which will indicate the legitimacy or otherwise of a judicial decision; it is 

“a product of substance and perception that shows itself in the people’s acceptance of 

the judiciary as fit to determine what the … law means and to declare what it 

demands.”
38

  It is generally accepted that in discussing the legitimacy of a decision we 

are talking about the legitimacy of that decision as viewed by the relevant interpretive 

and epistemic community;
39

 namely the community of individuals who read and 

digest judicial opinions.
40

 For the purposes of this research, the legitimacy of a 

judicial decision is not to be measured exclusively in terms of the ultimate outcome of 

that decision, but rather on the reasoned route undertaken. Legitimacy, as Ronald 

Dworkin might put it, is to be measured not by result, but rather by the coherence of 

the method.
41

  

IV. OUTLINE OF THE STUDY 

As stated above, the central research question underpinning this thesis asks, how is 

the judicial role in the development of international criminal law best understood on 

both a practical and a theoretical level? In addressing this question the thesis sets out 

                                                 
38

 MD Daneker, ‘Moral Reasoning and the Quest of Legitimacy’ (1993-1994) 43 American University 

Law Review 49, 50, quoting US Supreme Court Justices O’Connor, Souter and Kennedy. 
39

 See S Fish, Is There a Text in this Class (Boston, Harvard University Press, 1980), 147-174. 
40
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to explore the nature of the international criminal judicial function and the role of 

creative interpretative methodologies in the progressive development of procedural 

and substantive norms of international criminal law. In terms of structure, the thesis 

can be viewed as comprising of two parts. The first part, consisting of Chapters 1, 2, 

and 3 is dedicated to an examination of key issues relevant to the nature and profile of 

the international criminal judicial function. These chapters look at issues such as the 

representativeness of the international criminal bench, judicial ethics, and competing 

conceptions of the international judicial function. The second part, consisting of 

Chapters 4, 5 and 6, looks in detail at the role of judicial interpretative creativity in 

the development of procedural and substantive international criminal law. These 

chapters examine a host of issues relating to interpretative methodology, sources of 

law, and the legitimacy of decisions that push the development of the law. Finally, the 

thesis offers some reflective conclusions. The remainder of this introduction provides 

a more detailed outline of the thesis as a whole. 

The thesis proceeds in Chapter 1 with the sketching of a profile portrait of the 

international criminal bench. The rationale underpinning the chapter is simple; before 

considering issues relating to the role of the bench in the development of international 

criminal law, it is first instructive to gain some appreciation of those individuals who 

have been tasked with exercising the international criminal judicial function. To date 

relatively little effort has been made to systematically assess the profile and 

representativeness of the modern international criminal bench. To the extent that such 

efforts have been made, they have tended to focus on specific institutional trends or 

have focused on isolated indicators of representativeness such as gender or legal 

culture.
42

 Given that the individuals appointed to the international criminal bench are 

imbued with the immense authority that attaches to the adjudication of the individual 

criminal responsibility of those charged with violations of international criminal law, 

it is perhaps surprising that greater attention has not been paid to their 

                                                 
42
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2007). 



Introduction 

15 

 

representativeness and individual competences. Since the international criminal bench 

exercises its functions on behalf of the international community, it is reasonable to 

expect, if not demand, that a concerted effort is made to ensure that its composition is 

suitably reflective of the diversity of that community. Indeed, there is a definite 

relationship between the representativeness of the bench and the perceived legitimacy 

and authority of the decisional law of international criminal institutions. This chapter 

undertakes a more comprehensive analysis of the profile of the international criminal 

bench. As alluded to in section 3.1, the chapter draws on a wealth of information 

relating to the 227 individuals who have occupied the bench of six international 

criminal institutions, namely: ICTY, ICTR, SCSL, ICC, STL, and the ECCC. The 

chapter considers four markers of representativeness: (i) geographic representation; 

(ii) representation of legal systems; (iii) gender representation; (iv) and professional 

background. In addition, it reflects on related considerations such as the relevant 

appointment criteria, the appointments process, the weight attaching to individual 

competences, and the extent to which the continuous professional development of the 

international criminal bench is pursued on an institutional policy level. The chapter 

concludes with the revealing of an outline profile portrait of what might be considered 

a ‘typical’ international criminal judge. 

 Having gained some appreciation of the profile of the individuals occupying 

the international criminal bench, Chapter 2 turns its attention to the ethical standards 

that attach to the international criminal judicial function. It is universally 

acknowledged that individuals appointed to the bench, be it domestic or international, 

are without exception expected to execute their functions independently, impartially 

and with requisite due diligence. It is accepted that the independent and impartial 

execution of the judicial function is “critical to the rule of law”,
43

 and is considered a 

“cardinal principle in the administration of justice”.
44

 The chapter sets out to unpack 

the parameters of independence and impartiality on a theoretical level and as viewed 

in an international legal context. It is argued that the authority and legitimacy of 

international criminal decisions and judgments that push the progressive development 

                                                 
43
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 edn, Munich, CH Beck/Hart/Nomos, 2016), 

1253. 



Introduction 

16 

 

of the law rely on the epistemic community’s confidence that such decisions and 

judgments are handed down by judges who exercise their functions free from external 

influence or individual prejudice. The fraught geopolitical environment in which 

international courts and tribunals operate demands that there be an unwavering 

commitment to ensuring that the international criminal judicial function is executed in 

accordance with the highest standards of ethical judicial conduct. However, in this 

regard, reflections are offered on the fact that a comprehensive, binding code of 

judicial ethics is yet to emerge in an international legal context. The second half of the 

chapter moves beyond theoretical understandings of independence, impartiality and 

judicial ethics generally, and examines the wealth of jurisprudence addressing 

questions relating to these issues. Consideration is given to the ethical duty of the 

judge to request excusal from sitting in a case where there is a conflict of interest, or 

where there is a reasonable apprehension of bias. The procedural right of the parties to 

challenge the independence and impartiality of the bench is essential to the 

transparent fulfillment of the rule of law and the administration of justice. The 

jurisprudence addressing requests for the disqualification of members of the bench 

has greatly facilitated a better understanding of the conceptual and practical contours 

of judicial ethics in an international criminal context. Such requests have become a 

common feature of international criminal proceedings, and over the years a rich 

variety of motions have been filed deploying an array of arguments attempting to 

establish the subjective and/or objective bias of international criminal judges. While it 

is common for such requests to suggest a conflict of interest based on the previous 

professional functions of a member of the bench, the most interesting, challenging, 

and controversial motions undoubtedly relate to accusations of bias on the basis of 

opinions expressed prior to or during an individual judge’s tenure, both judicially and 

extra-judicially. The chapter explores this jurisprudence in some detail and establishes 

that while independence and impartiality are presumed, unrestrained expressions of 

opinion have the capacity to fundamentally undermine the perceived legitimacy of 

international criminal institutions.  

 In Chapter 3 the thesis moves from the consideration of issues around the 

profile of the international criminal bench and the ethical standards expected of its 

members to an examination of competing theoretical conceptions of the nature of the 
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international judicial function. In particular, the chapter is concerned with 

constructing a persuasive conception of the international judicial function that places 

recourse to the creative interpretation of positive rules and general principles of law in 

the interests of the progressive development of the law at its centre. In forwarding 

such a conception the chapter invokes, explores, and champions the theory of the 

judicial function advanced by Sir Hersch Lauterpacht. The rationale for invoking 

Lauterpacht is three-fold: (i) His seminal monographs, The Function of Law in the 

International Community
45

  and The Development of International Law by the 

International Court,
46

 continue to act as the lodestars from which any discussion of 

the international judicial function must proceed; (ii) His conception of the judicial 

function is notable for its pragmatism, versatility and adaptability. Given the relative 

immaturity of the international criminal legal order, Lauterpacht’s conception lends 

itself perfectly to a better understanding of the nature of the judicial function in an 

international criminal context; and (iii) Lauterpacht’s theory of the international 

judicial function and indeed his scholarship generally is most commonly viewed as 

falling within in the context of the law and practice of the Permanent Court of 

International Justice and the International Court of Justice. However, in recent years 

greater attention has been paid to the part he played in the lead up to the proceedings 

at Nuremberg in the conceptualization of categories of crimes, particularly with 

respect to the designation of crimes against humanity.
47

 This chapter hopes to build 

on this legacy and reignite Lauterpacht’s theory of the judicial function with a view to 

illustrating its relevance and applicability to the international criminal judicial 

function. In doing so, it addresses various issues relevant to a coherent conception of 

judicial function such as gap-filling, the role of precedent, the importance of 

exhaustive reasoning to decisional legitimacy, and the developmental potential of 

separate and dissenting opinions. The chapter concludes with the elucidation of four 

core elements of the international judicial function which, it is argued, apply mutatis 

mutandis to the international criminal judicial function. It is proposed that lying at the 

centre of these core elements is the responsibility to creatively interpret positive rules 

                                                 
45
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46
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and general principles of law with a view to ensuring the effectiveness and 

progressive development of the law.  

 The four elements of the international judicial function articulated in Chapter 

3 are not sufficient in and of themselves to fully understand the nature of the 

international criminal judicial function. In particular, they do not advance an 

understanding of the precise role of the bench in international criminal proceedings. 

Naturally, the role of the bench in international criminal proceedings is functionally 

distinguishable from, for example, the bench of the International Court of Justice 

engaged as it is in the adjudication of inter-state complaints. A coherent appreciation 

of the role of the bench in international criminal proceedings necessitates an inquiry 

into their fundamental object and purpose. Furthermore, the practical role of the 

bench in criminal proceedings is generally cognizable in the applicable institutional 

procedural framework. However, amongst the most distinctive features of 

international criminal law is the extent to which the bench has been vested with the 

authority to construct and mould the central features of the procedural architecture of 

international criminal proceedings. It might be said that, at times, this authority has 

been such that the international criminal bench has been effectively granted the power 

of functional self-determination through the development of applicable rules of 

procedure and evidence. The objective of Chapter 4 is to look in detail at the role of 

the bench in the evolution of international criminal procedure. At the outset, it 

inquires into the function of international criminal procedure and identifies three 

central considerations to which the applicable rules of procedure and evidence must 

be responsive, namely; truth; due process; and efficiency. It is argued that the 

fundamental function and purpose of international criminal procedure is to facilitate 

the effective and efficient search for the truth consistent with customary human rights 

norms, in particular the rights of the accused. It then moves to examine the manner in 

which the judicial role in the drafting, adoption and amendment of applicable rules of 

procedure and evidence has evolved from Nuremberg through to the ad hoc Tribunals 

for the former Yugoslavia and Rwanda and the ICC. The analysis reveals the degree 

to which the bench has had to consistently rely on the exercise of discretion and 

creative interpretation in order to make international criminal proceedings effective 

and to essentially give life to international criminal justice.  



Introduction 

19 

 

 Whereas the focus in Chapter 4 is on the judicial role in the development of 

international criminal procedure, Chapters 5 and 6 are dedicated to exploring the role 

of the international criminal bench in the development of substantive international 

criminal law.
48

 Rather than focusing on discrete areas that have benefitted from 

creative judicial input, such as modes of liability or the definition of particular 

offences, both chapters prioritize the examination of the wealth of interpretative 

methodologies that have been employed for the purposes of progressively developing 

the law. In Chapter 5, the interpretative methods utilized by the benches of the ad hoc 

Tribunals for the former Yugoslavia and Rwanda are scrutinized in detail. It is evident 

that the manner and circumstances in which the ad hoc Tribunals were established 

resulted in the imposition of inherently laconic statutes. The bare bones nature of the 

constitutive statutes placed an onus on the bench to revert to creative interpretation in 

order to imbue the law with effectiveness, coherence and added certainty. However, 

while judicial creativity was undoubtedly required it was bound by the ‘Golden Rule’, 

which dictated that any interpretation handed down be consistent with the principle of 

legality and reflective of customary international law. As former member of the ICTY 

bench, Judge Patricia Wald, has remarked:  

[M]ake no mistake: judicial creativity was the mantra of the new courts…[t]he 

role of judicial creativity at the ICTY…in identifying and articulating its law, 

was indisputable but it had to be performed in a cautious and carefully crafted 

way. The ICTY’s baptismal papers – its Statute and the Secretary-General’s 

Report – sought to reassure states and skeptics that this new court could not 

make up its own law, but rather administer that elusive body of ‘customary 

international law’.
49

 

The manner and extent to which the ad hoc Tribunals have attempted to ground their 

creative interpretative enterprises in norms of customary international law is 

undoubtedly one of the defining features of their reasoning legacies. The way in 

which the bench has sought to exploit recourse to a flexible understanding of the 

                                                 
48
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requirements of customary international law and some of the controversies that have 

arisen therefrom is addressed at length in the chapter. In addition to dealing with how 

the bench have used the freedom afforded to them in terms of the identification of 

applicable law, the chapter also considers how the benches of the ad hoc Tribunals 

have utilized the general rules of treaty interpretation provided for in Articles 31 and 

32 of the Vienna Convention on the Law of Treaties and whether or not they have 

been invoked with any consistency. The chapter exposes the diverse and often 

idiosyncratic methodologies they have been employed by the benches of the ad hoc 

Tribunals in an effort to insulate their create reasoning from accusations of 

illegitimacy, arbitrariness, or activism. What emerges is the centrality of exhaustive 

reasoning as a means of garnering widespread acceptance of creative decisions that 

progressively develop the law.   

 The contribution of the ad hoc Tribunals to the progressive development of 

the law unquestionably warrants their activities being labelled the “golden era” of 

judicial creativity in an international criminal context. However, the establishment of 

the ICC ushered in a new era in which states sought to reassert control over the 

development of international criminal law. It is clear that amongst the primary 

objectives of the states who participated in the Rome Conference was the 

determination to ensure that that constituent statute of the then-future ICC should be 

comprehensive in terms of the provision of positive rules, in a manner akin to that of a 

domestic criminal code. While this objective may well have been pursued with a view 

to ensuring the certainty and predictability of rules in full conformity with the 

principle of legality, it also had the added, entirely intended, effect of placing 

additional restraints on the interpretative freedom of the bench, and by extension, 

their role in the progressive development of international criminal law. Reflecting on 

the punctiliousness of the Rome Statute, Judge Antonio Cassese suggested that it 

evinced “a certain mistrust in the Judges”.
50

 Judge David Hunt went further stating 

that: 

It would be more accurate to say that the Statute evinces a deep suspicion in the 

Court’s Judges. That suspicion may perhaps be explained from a political or 
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diplomatic point of view. Although international law has long recognized rights 

and obligations of individuals, and has noted the shrinking privileges of state 

officials, the role of states in the process of making international law is still 

highly monopolistic, and law-making by international judges is resented by many 

states or looked upon with misgiving. The drafting of the ICC Statute and 

Elements of Crimes illustrates clearly an intent on their part to maintain control 

over the making of international law and to keep a tight leash on the ability of 

international judges to go beyond what the States Parties have agreed to.
51  

The attempt to restrain interpretative freedom is evident in the terms of Articles 21 

and 22 which in essence set down the interpretative methodology to be applied by the 

bench in interpreting the Rome Statute. Chapter 6 examines these provisions in detail 

and assesses the extent to which the Rome Statute has in fact been successful in 

curtailing the creative interpretative freedom of the bench. In so doing, it asks whether 

or not it has effectively heralded the end of the role of the bench in the development 

of international criminal law.  

 Finally, the thesis culminates with a set of brief conclusions reflecting on the 

immensity of the role that international criminal judges have played in making 

international criminal law a “living and vital reality”.
52
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CHAPTER 1 – THE INTERNATIONAL 

CRIMINAL JUDGE: SKETCHING A 

PROFILE OF THE MEN AND WOMEN 

WHO MAKE UP THE INTERNATIONAL 

CRIMINAL BENCH 

  

I. INTRODUCTION 

In exploring the role of the international criminal bench in the development of 

international criminal law it is first worthwhile to attempt to get some sense of the 

profile of what might be considered a ‘typical’ international criminal judge. To date, 

research that has attempted to paint a picture of the international criminal bench has 

tended to focus on specific institutional trends, most commonly with respect to the 

ICC,
1
 or has focused on isolated indicators of representativeness, such as gender or 

legal culture.
2
 However, thus far there has been no coherent attempt to compose a 

portrait that is reflective of the multitude of international criminal institutions that 

have been established over the course of the past 25 years. Section II of this chapter is 

dedicated to such a portrait. Examining consolidated data mined from six 

international criminal institutions, namely, the ICTY, the ICTR, the SCSL, the ICC, 

the STL, and the ECCC, the section attempts to evaluate the representativeness of the 

international criminal bench. The markers for representativeness are relatively 

straightforward and are derived from the criteria commonly identified as being 

relevant to the judicial election/appointments process. To this end, the section focuses 

on four discrete areas: (i) geographic representation; (ii) representation of legal 

systems; (iii) gender representation; and, (iv) the professional backgrounds of 
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international criminal judges. In the course of evaluating representativeness and thus 

composing our profile portrait of the ‘typical’ international criminal judge, some 

reflections are included on, amongst other things, the particular criteria necessary for 

appointment to the bench, and the issue of competence and continuous professional 

development. The final section of the chapter brings these disparate elements together 

and unveils a succinct portrait profile of what might be thought of as a ‘typical’ 

international criminal judge. 

  

II. A PORTRAIT OF THE INTERNATIONAL CRIMINAL BENCH: 

COMPOSITION, REPRESENTATION AND PROFESSIONAL 

BACKGROUND 

The court should be made of such dignity, consideration, and rank that the best 

and ablest jurists will accept appointment to it, and that the whole world will 

have absolute confidence in its judgments.
3
 

In order to understand the role of the international criminal judge in the progressive 

development of the law, it is essential that we have some appreciation of the type of 

individuals entrusted with this task. Gaining some understanding of the typical profile 

of a member of the international criminal bench is essential in arriving at a coherent 

conception of the nature of the international criminal judicial function, while also 

acting as a window through which to evaluate systemic issues relating to appointment 

procedures, independence and the general marshaling of judicial ethics. However, it is 

clear that there is no obvious consensus as to what constitutes a ‘typical’ or ‘ideal’ 

international judge, let alone a ‘typical’ or ‘ideal’ international criminal judge.
4
 At a 

simplistic rhetorical level, it is often comforting to merely reiterate Lord Phillimore’s 

comments to the Advisory Committee of Jurists tasked with the drafting of the Statute 

of the Permanent Court of Justice that we must have “good judges”, judges who 

possess the qualities of “loyalty, probity, a certain breadth of vision, patience, and 

                                                 
3
 E Root, ‘Instructions to the American Delegates to the Hague Conference of 1907’ in J Brown Scott 

(ed), Instructions to the American Delegates to the Hague Peace Conferences and their Official 

Reports (Oxford, Oxford University Press, 1916) 69, 79-80. 
4
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courage”.
5
 On a more utopian level it is forgivable to assume that only those most 

qualified to execute the very particular demands of the criminal judicial function will 

be or have been appointed to the international criminal bench. The reality, as one 

might have suspected, is rather more qualified. Until relatively recently very few 

concrete conclusions or generalizations could be proposed with respect to the 

selection process for the international judiciary, with procedural and institutional 

divergences impacting on each court’s individual approach.
6
 Typically, discussions 

surrounding selection processes have focused their attention on the often-murky 

political horse-trading that accompanies, and in the end result dictates, who is and 

who is not elevated to the international bench.
7
 What emerges, in large measure, is the 

regrettable absence of genuine transparency with respect to the international judicial 

appointments process.
8
  

Despite the overt politicization of the nomination and election processes, the 

international criminal bench has been consistently composed of able and committed 

individuals possessed, as will be explored, of varying degrees of courtroom 

experience. As Mackenzie et al. have remarked, “[t]he limited, largely anecdotal 

evidence that exists about the way judges are appointed to international courts rarely 

raises serious concerns about the integrity and ability of the judges who are 

                                                 
5
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appointed”.
9
 There is no set formula by which we can determine what constitutes a 

‘good international judge’ beyond the observance that those appointed must be 

independent and qualified within the boundaries of the applicable regime laid down 

for each court.
10

 In the end result, “the make-up of the international bench is the 

product of compromises which lead to the selection of individuals from a range of 

professional backgrounds”.
11

  

When we consider the relative immaturity of the international criminal legal 

order, issues of judicial competence, independence, and crucially experience, are 

afforded even greater significance. Commenting on the centrality of these 

requirements in an international criminal law context, Judge Patricia Wald has argued 

that the necessity of such judicial qualities “is particularly true of courts which are 

tasked to handle novel proceedings in unchartered legal territory where they have 

little or no precedent to draw on”.
12

 It must be kept in mind that despite the fact that 

various iterations of the international criminal bench have been in continuous session 

since 1993, their work, on a day-to-day level, frequently has a pioneering quality to it. 

In this context, Wald suggests that, “the attitudes and aspirations of the judges, the 

way they interact with one another, the improvisations they adopt to get on with their 

jobs, their relationships with the other players in the courtroom, the prosecutor and 

defence counsel, and their involvement with the public can all assume an importance 

equal to their more formal judicial functions”.
13

 It is hardly controversial to remark 

that the functional legitimacy of international criminal justice is reliant on a 

competent, experienced, committed and independent bench. The absolute centrality of 

the observance of the highest standards of ethical judicial conduct is heightened 

further in the context of international criminal proceedings aimed at assessing 

individual criminal responsibility for the gravest of offences. As Theodor Meron has 

remarked, “[l]egal judgments on serious issues such as these can be particularly 

controversial, and it is especially important that they not be tainted by any suggestion 
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of impropriety or inappropriate influence”.
14

 The achievement and sustainability of 

the highest ethical standards of the international judiciary is not aided by the often 

wildly heterogeneous prior professional profiles of the individuals appointed to the 

bench. In acknowledging this, Meron makes clear that: 

Not all judges in international courts have previously served as judges in another 

setting; many have been diplomats, academics, and legal advisors, but not judges. 

A person accepting a judicial office on an international court must therefore 

accept the values, the duties, and the instincts of one who holds such an office. 

Thus, for an international judge to conduct himself in an impartial and 

independent way may require adaptation and discipline. The synergy between the 

personal perception and the court’s culture of judicial independence is critical in 

helping the newcomer adapt to a whole new universe of judicial thinking and 

action.
15  

Similar sentiments are discernable in the results of the Mackenzie et al. study, the 

conclusions to which are built upon extensive anonymized interviews with a host of 

international practitioners. One interviewee remarked: “The quality of the courts is 

going to be determined entirely by the quality of the judges, and the quality of the 

judge you needed for a criminal tribunal isn’t the same…the experience, the 

background, is not the same as would fit a person for the other tribunals”.
16

  

Before exploring further issues around the exercise of judicial ethics (i.e. inter 

alia independence, integrity, impartiality, diligence, and competence) in the context 

of international criminal proceedings in Chapter 2, the present chapter will attempt to 

compose a profile portrait of the international criminal bench. In doing so, it will take 

into consideration the applicable appointment criteria of the various criminal courts 

and tribunals, and in particular examine such issues as geographical, legal system, and 

gender representation on the bench. It will also attempt to get some sense of the range 

of professional backgrounds commonly attaching to the international criminal bench. 

Given the plethora of international criminal institutions established over the course of 

the past 25 years there is a wealth of data to play with, nonetheless, the biographical 
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information pertaining to the bench is somewhat incomplete, meaning that any cross 

institutional conclusions with respect to professional background must be taken with a 

certain grain of salt. The prescriptive sophistication and heightened transparency of 

the ICC appointments procedure, however, allow for a more comprehensive 

assessment and perforce allow for more concrete conclusions.
17

  

 

2.1 Geographic Representation 

Since the revival of international criminal justice institutions with the establishment of 

the ad hoc Tribunals for the former Yugoslavia and Rwanda in 1993 and 1994 

respectively, some 227 individuals have been appointed to the international criminal 

bench.
18

 These individuals represent 76 separate nationalities incorporating an 

interesting inter-continental spread that appears on one level to reinforce some of the 

more pejorative critiques around the legitimacy of international criminal justice 

mechanisms. It is fair to say that from its inception, international criminal justice has 

been blighted by accusations suggesting that it amounts, more often than not, to little 

more than an exercise in “Victors’ Justice” or, as is prominent in the contemporary 

discourse pertaining to the ICC, that it represents a form of Western neo-imperial 

domination.
19

 Investing in an institutional commitment to broad geographic 

representation on the bench constitutes an important factor that can deliver significant 

dividends in terms of positive perceptions of institutional legitimacy. As stated by one 

of the individuals interviewed by Mackenzie et al., “[n]o matter what national interest 

or prestige is at stake, they are aware of the perception, the legitimacy of the court and 

the way it is perceived will be better if there is better regional representation on the 
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courts”.
20

 In the specific context of international criminal courts and tribunals, prior to 

the adoption of the Rome Statute, evidence of serious concerns amongst states with 

respect to equitable geographical representation on the bench, is not easily identified. 

If we consider the criteria for appointment to the bench of the ICTY and the ICTR, we 

see that their respective statutes merely prioritize a commitment to “adequate 

representation of the principal legal systems of the world”, rather than any express 

commitment to broad geographic representation as such.
21

 If anything, greater 

emphasis was placed on the specific competence and expertise of prospective judges, 

with Article 13 of the ICTY Statute proclaiming that, “…due account shall be taken 

of the experience of the judges in criminal law, international law, including 

international humanitarian and human rights law”.
22

 It would appear that beyond the 

basic requirement that candidates should ideally possess some knowledge and 

competence with respect to the relevant applicable law, the prevailing criteria for 

appointment to the international criminal bench, prior to the adoption of the Rome 

Statute, replicated, in large measure, the longstanding but essentially indeterminate 

requirements of Article 2 of the Statute of the ICJ, whereby those elevated to the 

bench ought merely to be “persons of high moral character, who possess the 

qualifications required in their respective countries for appointment to the highest 

judicial offices…”
23

 Article 2 is of course supplemented by Article 9 whereby, in 
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addition to the individual competence of nominees, due consideration must be given 

to the “representation of the main forms of civilization and of the principal legal 

systems of the world”.
24

  

In large measure the generalized requirements of Article 2 and Article 9 have 

served international courts well (the absence of any express commitment to gender 

balance being a notable exception) with similar wording identifiable in the vast 

majority of their constitutive instruments. However, Article 36 of the Rome Statute 

sought to establish a more comprehensive set of criteria focusing on: (i) specific 

professional competences (Article 36(3)); (ii) representation of legal systems (Article 

36(8)(a)(i)); (iii) geographic representation (Article 36(8)(a)(ii)); and significantly, 

(iv) the institution of some semblance of gender representation on the bench (Article 

36(8)(a)(iii)). An examination of the statistical data drawn from across the 

international criminal bench with respect to these four categories provides us with an 

interesting palate with which to compose an outline portrait of the international 

criminal bench. 

With respect to geographic representation across the international criminal 

bench, the approximately 227 individuals appointed to the international criminal 

bench since the establishment of the ad hoc Tribunals for the former Yugoslavia and 

Rwanda have hailed from some 76 jurisdictions spanning the globe. The geographic 

scope of appointees to the bench is truly heartening from a cosmopolitan perspective, 

with individuals from Madagascar to Burkina Faso, Ireland to Sri Lanka, Guyana to 

Bulgaria, finding themselves sharing the responsibilities of the international criminal 

judicial function. Analyzing these figures more closely and placing each of the 76 

jurisdictions into their respective UN Regional Group gives us some idea of the 

degree of geographic representation and allows for some tentative conclusions.  

  

                                                                                                                                            
Zimmerman, K Oellers-Frahm, C Tomuschat and CJ Tams (eds), The Statute of the International Court 

of Justice: A Commentary (2
nd

 edn, Oxford, Oxford University Press, 2012), 233. For some 

consideration of the possible consequences of the ambiguity underlining Article 2, see H Lauterpacht, 

‘The Revision of the Statute of the International Court of Justice (September 1955)’ (2002) 1 The Law 

and Practice of International Courts and Tribunals 55, 66-68. 
24

 Article 9, ICJ Statute. 
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Figure 1: Breakdown of International Criminal Judges by Geographic Region 

UN Regional Groupings 
Number of states 

represented 

Number of 

judges by region 
Percentage 

Africa 21 51 23% 

Asia-Pacific 15 50 22% 

Western Europe and Other 

Groups (WEOG) 
21 85 37% 

Latin America and the 

Caribbean (GRULAC) 
11 22 10% 

Eastern Europe 8 19 8% 

Total 76 227  

 

If we rank representation across the five UN Regional Groups,
25

 as illustrated 

by Figure 1 above, we can see that the states of the Africa Group and the states of the 

Western European and Other Groups (WEOG) lead the way with 21 states falling 

within each respective grouping having had a least one individual appointed to the 

international criminal bench. Both groupings combined account for some 56% of the 

individuals appointed to the international criminal bench. After WEOG and African 

states come states within the Asia-Pacific group with 15 states represented, amounting 

to 20% of the total number of nationalities represented, followed by states falling 

within the Latin American and Caribbean Group (GRULAC) with 11 states 

represented constituting 14% of the total number of nationalities on the international 

criminal bench. The East European Group brings up the rear with 8 states falling 

within the grouping, amounting to 10% of the overall number of nationalities 

represented.  

                                                 
25

 Namely Africa Group; Asia-Pacific; East European Group; Latin American and Caribbean Group 

(GRULAC); and Western European and Other Groups (WEOG).  
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Regional representation by nationality alone, however, leaves us with a very 

faint and somewhat corrupted outline sketch of the geographic spread of the 

international criminal bench. It is not so much the number of nationalities represented, 

but rather the total number of judicial appointments accruing to each state or 

nationality that provides a bolder or more definite outline. Looked at in this way we 

can see from the figures outlined in Figure 1 above, that while there are as many 

African states as states falling within WEOG represented on the bench, the actual 

number of appointments accruing to each respective grouping is vastly different. 

Nationals of African states account for some 51, or 22%, of the total number of 

individuals appointed to the international criminal bench, whereas, nationals of 

WEOG states account for 85, or 37%. It is interesting to note that 21 of 29 members 

of the WEOG (or 72%) have had a least one individual appointed to the international 

criminal bench
26

, whereas just 21 of the 54 members of the African Group (or 39%) 

have had a national appointed. Curiously, there have been almost as many judicial 

appointments from Asia-Pacific states (50) as African states (51), however, this figure 

includes the 14 national Cambodian judges appointed to the bench of the ECCC. 

                                                 
26

 The WEOG states that have yet to have an individual on the international criminal bench are: 

Andorra, Greece, Iceland, Israel, Liechtenstein, Monaco, San Marino, and Luxembourg. 
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Without adjusting this figure to exclude Cambodian appointments to the ECCC, we 

see that 22% of individuals appointed or elected to the international criminal bench 

come from Asian-Pacific states despite the fact that the region accounts for more than 

half of the population of the world. In addition, it is worth pointing out that just 28% 

of states in the Asia-Pacific Group (15 of 54) have had a national appointed to the 

international criminal bench. The figures with respect to individuals from GRULAC 

states are equally surprising with only 22 individuals (constituting just 10% of the 

total population of the bench) from the grouping making their way on to the 

international criminal bench. Furthermore, almost half of the appointments attributed 

to the grouping hail from just three states, Argentina (5), Jamaica (4), and Trinidad 

and Tobago (4). The figures nonetheless indicate that 33% of states making up 

GRULAC (11 of 33) have had at least one individual appointed to the international 

criminal bench. The remaining 19 appointees come from states belonging to the East 

European Group and account for just 9% of the total figure.  While only 9% of 

appointees come from East European Group states, some 35% of states making up the 

group (8 of 23) have had at least one individual appointed.  

The data indicates that French candidates have occupied more positions on the 

international criminal bench than candidates from any other state. As is perhaps 

predictable, the top five states with the most appointments are all WEOG states and 

are ranked as follows: (1) France – 12; (2) Italy – 8; (3) Germany – 7; (4) United 

Kingdom – 7; and (5) USA – 7. Combined they have occupied as many positions on 

the international criminal bench as the total number of judges coming from Asia-

Pacific and GRULAC states (41). South Korea is the most successful non-WEOG 

state with 6 appointments, followed by Argentina, Pakistan, Senegal, and Sri Lanka 

with 5 each.  Looked at through the prism of the so-called “P5 convention”, which 

ordinarily applies to discussions around the composition of the bench of the ICJ and 

implies that while the P5 are not de jure guaranteed permanent representation on the 

bench, it is nonetheless a de facto reality, we see that the refusal of China, Russia, and 

the USA to accede to the Rome Statute has had a commensurate impact on their 

respective representation on the international criminal bench. Given the leading role 

played by the USA in the context of the ad hoc Tribunals, in particular from the 
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perspective of funding,
27

 its representation on the bench stands at a healthy 7 

appointments which is equal to the combined total of Russian and Chinese 

appointments (4 and 3 respectively).  

There is no avoiding the fact that WEOG states have dominated appointments 

to the international criminal bench, thereby adding fuel to the fire of critiques of 

international criminal justice that dwell on its alleged inherent eurocentrism. 

However, this geographic imbalance is largely a function of the appointments 

procedures that were adopted in the context of the ad hoc Tribunals, which did not 

expressly mandate regional quotas when deciding on judicial appointments and 

focused merely on ensuring that the composition of the bench was “adequate” in 

terms of “representation of the principal legal systems of the world”. Article 

36(8)(a)(ii) of the Rome Statute constitutes a genuine attempt to ensure equitable 

geographic representation. In a resolution adopted during its third plenary meeting, 

the Assembly of States Parties (ASP) sought to fully implement this provision by 

instituting that a minimum of three candidates from each of the five UN Regional 

Groups must be elected to the bench,
28

 with the remaining three positions to be filled 

by an open contest amongst candidates. However, despite the best efforts of the ASP, 

WEOG states continue to dominate: as of October 2016 the bench of the ICC consists 

of 5 judges from WEOG states, 4 from African states, and 3 each from GRULAC, 

Asia-Pacific, and Eastern European states.  

Why the persistent imbalance? In truth, there is no answer that amounts to 

little more than conjecture. For instance, it could be suggested that WEOG states have 

historically led the way, politically, when it comes to the establishment and 

development of transnational legal institutions, whereas Asian states have been 

                                                 
27

 See S Ford, ‘How Leadership in International Criminal Law is Shifting from the United States to 

Europe and Asia: An Analysis of Spending on and Contributions to International Criminal Courts’ 

(2010-1011) 55 Saint Louis University Law Journal 953, 963: “The United States will have been the 

largest single contributor to international criminal courts during the period from 1993 to 2015. By 

2015, the United State will have spent more than $1.06 billion on international criminal courts. This 

will represent 18% of total spending on international criminal courts during that period. The United 

States will be the largest overall contributor primarily because it has been the largest single contributor 

to both the ICTR and ICTY, which have been the two most expensive courts”. 
28

 ICC Assembly of States Parties, ‘Procedure for the Election of the Judges for the International 

Criminal Court’, ICC-ASP/1/Res. 3 (9 September 2002), para. 3(b): “Each State Party shall vote for at 

least: 3 candidates from the Group of African States, 3 candidates from the Group of Asian States, 3 

candidates from the Group of Eastern European States, 3 candidates from the Group of Latin American 

and Caribbean States, and 3 candidates from the Group of Western European and other States.” 
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extremely reluctant to establish regional legal mechanisms to deal with issues around 

trade, economics and human rights. A brief excursion into the economics of 

international criminal justice unsurprisingly reveals a close parallel between those 

states with the highest number of judicial appointments and states making the largest 

net contribution to the funding of international criminal courts. Between 1993 and 

2015 the top six net contributors were: (1) USA (18%); (2) Japan (16.4%); (3) 

Germany (9.9%); (4) United Kingdom (8.1%); (5) France (7.6%); and (6) Italy 

(5.7%).
29

 These figures fail to accurately represent the changing dynamic in 

international criminal justice brought about by the ending of the mandates of the ad 

hoc mechanisms and the continuing emergence of the ICC. Given the fact that the 

USA is a notable non-State Party to the Rome Statute, the balance of financial power 

is shifting increasingly towards European and Asian states, which by 2015 saw them 

contributing 83.2% of the total budget of international courts and tribunals.
30

 In terms 

of value for money, it therefore makes a certain amount of sense that five of these six 

states (France, Italy, Germany, UK, and USA) find themselves with the lion’s share of 

judicial appointments. Japan as the second largest contributor appears to have been 

somewhat short-changed with a comparatively measly four appointments to the bench 

during the period, especially when compared with its regional partner South Korea 

who has seen a return of six judicial appointments for a 2.1% net contribution.
31

 

While these figures don’t tell the full story, and indeed it is beyond the scope of this 

study to enter into a more detailed socio-political analysis, it would be naïve not to 

accept the correlation between financial contributions and judicial appointments. If 

nothing else, the financial responsibility assumed by WEOG states provides them 

with an immense amount of leverage when it comes to the behind closed doors horse-

trading for judicial appointments. Whatever the political reality, it is evident that truly 

equitable geographic representation on the international criminal bench continues to 

be an elusive objective. The majority of international criminal judges hail from 

African and WEOG states, with Asia-Pacific and GRULAC states notably 

underrepresented. As eluded to at the outset, equitable geographic representation is a 

crucial factor in solidifying institutional legitimacy. For states to “buy-in” to the 

                                                 
29

 Ford (supra n27), 963. 
30

 Ibid, 965. 
31
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institution, there must be some semblance of inclusivity. As expressed by an 

interviewee in the Mackenzie et al. study: “We all know that we don’t live in an ideal 

world, we live in a political world, and if all the best candidates for a full election or 

the majority of the candidates we would deem to be the best would come from the 

same geographical region, that wouldn’t be received very well by the larger 

membership”.
32

        

 

2.2. Representation of Legal Systems 

Efforts aimed at ensuring a degree of equity in the representation on the bench of the 

principal legal systems of the world is of particular relevance to international criminal 

justice given the “unique compromise”
33

 that lies at the heart of international criminal 

procedure. This ‘unique compromise’ relates to the at times uneasy marriage of 

adversarial and inquisitorial models of criminal procedure that has ultimately resulted 

in the emergence of a continuously evolving, hybridized, and often institutionally 

idiosyncratic set of procedural regimes. Despite laudable efforts in recent years 

directed at the identification of what might be considered general principles of 

international criminal procedure, in reality such principles as may be identifiable are 

in continuous flux, and remain in a state of relatively unstable and unpredictable 

development.
34

 With the notable exception of the procedural regime of the ICC, the 

task of drafting and developing the Rules of Procedure and Evidence has traditionally 

been entrusted to the bench,
35

 and, as will be examined further in Chapter 4, has as 

such acted as an avenue via which judicial creativity has been invited to flourish. 

Leaving the issue of procedural lawmaking as an element of the international criminal 

                                                 
32

 Mackenzie et al. (supra n1), 36. 
33

 C Kress, ‘The Procedural Law of the International Criminal Court in Outline: Anatomy of a Unique 

Compromise’ (2003) 3 Journal of International Criminal Justice 603. The judicial development of 

international criminal procedure is discussed further in Chapter 4.  
34

 See further C Safferling, International Criminal Procedure (Oxford, Oxford University Press, 2012); 

G Sluiter, H Friman, S Linton and S Vasiliev, ‘Introduction’ in G Sluiter, H Friman, S Linton and S 

Vasiliev (eds), International Criminal Procedure: Principles and Rules (Oxford, Oxford University 

Press, 2013), 5: “[T]he question of whether international criminal procedure indeed exists as a distinct 

branch of (international) law is less self-evident. This is not due to the lack of relevant legal standards, 

but rather due to their multiplicity and the seeming incoherence across the various jurisdictional 

frameworks…For those who are prepared to admit its existence, this fact alone offers little comfort if 

international criminal procedure were to remain largely incoherent and deficient in view of loopholes, 

disconnection from vital interests and needs of the constituencies and stakeholders, or the lack of sense 

of direction”. 
35

 Sluiter et al., ibid, 6. 
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judicial function to one side, identifying some concrete figures with respect to legal 

system representation on the international criminal bench is particularly important to 

our profile sketch.  

It is perhaps reasonable to presume that a commitment to equitable geographic 

representation is partly directed at ensuring that the ‘principal legal systems of the 

world’, are present on the bench, however, as pointed out by Mackenzie et al., “some 

states have suggested that the representation of different legal systems on the 

international bench requires the selection process to look beyond the allocation of 

seats in accordance with the UN regional groups to consider the overall diversity of 

the legal traditions of the judges on the bench”.
36

 As with geographic representation 

international criminal courts are attuned to the positive impact legal system 

representation has on perceptions of institutional legitimacy. As further suggested by 

Mackenzie et al., “[t]he inclusion of judges who have developed their skills in a broad 

range of legal cultures may extend the reach of acceptability of the court’s findings, as 

they will be developed and explained in a manner that takes into account the full 

range of legal systems”. 
37

 However, the hybridized character of international criminal 

procedure imposes on each member of the bench the added challenge of adaptation to, 

and understanding of, a diversity of legal cultures.
38

 As remarked by one of 

Mackenzie et al.’s interviewees with a civil law background, “I had to study this new 

kind of law, because in terms of substantive [sic] and procedure it is quite frankly new 

to me, because it is Anglo-Saxon. It is not easy for me to deal with”.
39

 

One of the challenges encountered in providing an overview of legal 

representation on the international criminal bench is the small matter of the 

classification of legal systems and cultures. The discourse to date has focused on a 

simplistic dichotomy between civil and common law traditions and their respective 

representation in the international criminal justice system. However, as Michael 

Bohlander has succinctly put it, “there is no such thing as ‘the’ common or civil law 

system”, rather, more accurately, each country which adopts either system has “given 

                                                 
36

 Mackenzie et al. (supra n1), 41. 
37

 Ibid. 
38

 For a theorization of ‘legal culture’, see L Friedman, ‘The Concept of Legal Culture: A Reply’ in D 

Nelken (ed), Comparing Legal Cultures (Aldershot, Dartmouth Publishing, 1997), 33. 
39

 Mackenzie et al. (supra n1), 41-42. 
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their idiosyncratic national cultural imprint to any template they may have inherited 

through political affiliation or colonial influence”.
40

 In order to arrive at a more 

nuanced appreciation of legal system representation on the international criminal 

bench, each of the 76 states that have had a national appointed has been placed into 

one of five categories based on the predominant features and characteristics of their 

domestic legal systems. The system categories adopted are as follows: (i) legal 

systems based on the civil law tradition; (ii) legal systems based on the common law 

tradition; (iii) legal systems based on elements of both the civil and common law 

tradition; (iv) legal systems drawing on elements of the common law tradition, 

religious law, and or customary law traditions; and (v) legal systems drawing on 

elements of the civil law tradition, religious law, and or customary law traditions.
41

 

 

Figure 3: Breakdown of International Criminal Judges by Legal System 

Legal System 
Number of states 

represented 

Number of 

judges  
Percentage 

Civil law 35 123 54% 

Common law 13 44 20% 

Mixed – civil and common 

law 
11 21 9% 

Mixed – civil, religious and/or 

customary law 
8 16 7% 

Mixed – common, religious 

and/or customary law 
9 23 10% 

Total 76 227  

 

                                                 
40

 Bohlander, ‘Language, Culture, Legal Tradition, and International Criminal Justice’ (supra n2), 493. 
41

 These categories are preferred to those identified by David and Brierley in their seminal, if by now 

dated treatise, R David and J Brierley, Major Legal Systems in the World Today: An Introduction to the 

Comparative Study of Law (2
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 edn, New York, The Free Press, 1978). See also HP Glenn, Legal 

Traditions of the World: Sustainable Diversity in Law (4
th
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Populating these categories, the resulting data, as set out in Figure 3 above, 

shows that 123 of the 227 individuals appointed to the international criminal bench, or 

54%, have hailed from some 35 states whose legal systems are based on the civil law 

tradition. This figure is significantly greater than that for individuals with a common 

law background. Perhaps surprisingly, given the predominantly adversarial character 

of international criminal proceedings, only 44 of the 227 individuals appointed, or 

20%, come from 13 states whose legal systems are based on the common law 

tradition. Some 21 members of the international criminal bench, or 9%, come from 11 

jurisdictions whose legal systems are based on a mix of elements of both the civil and 

common law traditions. Of course it is important not to stray into the territory of civil 

and common law bias here, even if the figures reveal that some 82% of appointments 

to the international criminal bench have a background in these systems. If Patrick 

Glenn has taught us anything, it is that domestic legal orders cannot be purely defined 

by their colonial progenitors, but rather there is often a rich pluralism at the heart of 

many modern domestic orders.
42

 In this respect there has been a not insignificant 

clamor in recent years around the need for a greater commitment to and appreciation 

of the value of legal pluralism in the context of the continued evolution of 

international criminal law in both its substantive and procedural dimensions.
43

 In 

particular there have been repeated calls to take seriously the value of principles of 

law derived from theocratic systems of law, such as Shari’a.
44

 However, the figures 

reveal that only 39 members of the international criminal bench, or 17%, come from 

jurisdictions that incorporate some element of theocratic or customary law within 

their legal orders. Specifically, 23 individuals, or 10% of the international criminal 

bench, have come from 9 states whose legal systems are based on a mix of elements 

of the common law, religious, law and customary law traditions, whereas, 16 or 7% of 

the international criminal bench have come from 8 states whose legal systems are 

based on a mix of elements of the civil law, religious law, and customary law 

traditions. While it is clear that Shari’a based approaches to criminal justice have not 
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 Glenn, ibid. 
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 See E van Sliedregt and S Vasiliev (eds), Pluralism in International Criminal Law (Oxford, Oxford 
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 See for example: ME Badar, ‘Islamic Law (Shari’a) and the Jurisdiction of the International 

Criminal Court’ (2011) 24 Leiden Journal of International Law 411; F Malekian, ‘The Homogenity of 

the ICC with Islamic Jurisprudence’ (2009) 9 International Criminal Law Review 595; A Maged, 

‘Arab and Islamic Shari’a Perspective on the Current System of the International Criminal Court’ 

(2008) 8 International Criminal Law Review 477. 
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had a significant influence on the development of international criminal law, 

nonetheless, members of the bench coming from jurisdictions where it is particularly 

prominent, such as Pakistan, Senegal, Nigeria and Egypt, have been well represented 

down the years, accounting as they do for some 16 members of the international 

criminal bench.
45
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 Pakistan – 5; Senegal – 5; Nigeria – 3; and Egypt – 3.  
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Breaking down the figures by institution as per Figure 5 above, we see that 

with the exception of the SCSL, the benches of the institutions considered are 

composed of a majority of judges coming from civil law jurisdictions. At the ICTY, 

46 or approximately 53%, of the 86 judges appointed have come from civil 

jurisdictions, compared with only 16 or approximately 19% coming from common 

jurisdictions. Judges coming from jurisdictions based on a mix of civil and common 

law systems make up approximately 9% of the total. The ICC has a very similar 

distribution, with 23 or approximately 56%, of the 41 individuals appointed thus far 

hailing from civil jurisdictions, with just 8 or approximately 19%, with a common law 

background. If we look at the composition as of October 2016, we see that 12 of the 

18 judges (66%) are from civil jurisdictions, and only 3 (approximately 17%) have a 

common law background. As is to be expected given the internationalized or hybrid 

status that embeds them firmly within their respective domestic legal orders, the 

benches of the STL and the ECCC are dominated by judges trained in the civil law 

tradition. Approximately 71% of those appointed to the STL bench thus far are from 

civil law jurisdictions, with an equivalent figure of approximately 77%, attaching to 

the bench of the ECCC. The SCSL is unique in that the bench is not dominated by 

judges with a purely civil or common law background. Rather judges with a 

background in mixed legal systems that incorporate elements of the common law, 

religious law, and customary law make up the majority, with 7 of the 16 appointees 

(approximately 44%) having such a background.  

 

2.3. Gender Representation 

While the history of international judicial appointments has at its centre an express 

commitment to geographic and legal system representation, the question of equitable 

gender representation has been largely neglected or treated with notable, and highly 

regrettable, ambivalence.
46

 Increasing attention is being given to understanding the 

relationship between gender representation and perceptions of institutional 
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legitimacy,
47

 however, as noted by Terris et al., “[t]he viewer of the portrait of 

international judges would notice one fact almost instantly; the group is 

overwhelmingly male”.
48

 Such a reality reinforces the legitimacy of the seminal 

critique offered by Charlesworth, Chinkin and Wright, that “both the structures of 

international lawmaking and the content of the rules of international law privilege 

men”.
49

 While there is an unavoidable truth in both statements, in recent years there is 

evidence of some piece-meal gains, particularly with regard to the inclusion of 

express requirements relating to gender quotas in the statutory framework of a 

number of international courts.
50

 While most international courts and tribunals are 

now in a position to point to a record of appointments of women judges, some 25 

years after the publication of Charlesworth, Chinkin and Wright’s critique significant 

progress remains to be made before we can proclaim the achievement of equitable 

gender representation on the international bench.
51

  

In a recent study, Nieneke Grossman establishes that, “on nine of twelve 

international courts of varied size, subject-matter jurisdiction, and global and regional 

membership, women made up 20 percent or less of the bench in mid-2015”.
52

 

However, the data collected for the present study reveals that gender representation on 

international criminal courts and tribunals is a notable exception to this trend.
53

 Upon 

their establishment in 1993 and 1994 neither the statute of the ICTY, nor the statute of 
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Courts?’ (2012) 12 Chicago Journal of International Law 647.See also: N Grossman, ‘The Normative 

Legitimacy of International Courts’ (2013) 86 Temple Law Review 61; G De Burca, ‘Developing 

Democracy Beyond the State’ (2008) 46 Columbia Journal of Transnational Law 221, 226-227; A von 

Bogdandy and I Venzke, ‘On the Democratic Legitimation of International Judicial Lawmaking’ 

(2011) 12 German Law Journal 1341. 
48

 D Terris, CPR Romano and L Swigart, The International Judge: An Introduction to the Men and 

Women Who Decide the World’s Cases (Oxford, Oxford University Press, 2007), 18.  
49

 H Charlesworth, C Chinkin and S Wright, ‘Feminist Approaches to International Law’ (1991) 85 
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the ICTR, contained any express requirement relating to considerations of gender 

representation on the bench. It was only in the context of the amendments to the 

statutes brought about in order to allow for the appointment of ad litem judges, as 

required following the adoption of the Completion Strategy, that gender 

representation was specifically mentioned as a relevant consideration with respect to 

the bench of the ad hoc Tribunals.
54

 This gave rise to something of a procedural 

anomaly in so far as the appointments process relative to ad litem judges required that 

account be taken of “the importance of a fair representation of female and male 

candidates”,
55

 while no such requirement was imposed with respect to the 

appointment of permanent judges.
56

 The statutes of the SCSL, the STL, and the 

ECCC do not expressly require consideration of gender representation in their 

respective judicial appointments processes. However, the ICC stands alone in its 

commitment to gender representation mandating in Article 36(8)(a)(iii) that in the 

selection of judges, States Parties “shall…take into account the need…for: A fair 

representation of female and male judges”. 
57

 While the statutory commitment is no 

doubt relevant, what do the figures reveal about the degree of gender representation 

on the international criminal bench? 

Of the 227 individuals appointed to the six international criminal courts and 

tribunals considered for the purposes of this profile sketch, 58 or approximately 26% 

are women.  
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 See Article 13ter(1)(b) of the ICTY Statute and Article 12ter(1)(b) of the ICTR Statute; see also UN 

Security Council Resolution 1877, 7 July 2009, UNSC S/RES/1877 (2009). 
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Figure 7: Gender Representation on the Bench of the Six Institutions 

Considered 

Institution Total judges Male judges Female judges 

ICTY 86 63 23 

ICTR 35 27 8 

SCSL 16 12 4 

STL 14 11 3 

ECCC 35 30 5 

ICC 41 26 15 

Total 227 169  58 

 

If we break down the figures by institution, as illustrated in Figure 7 above, it 

is possible to assess some semblance of a trend with respect to gender representation. 

Starting with the ICTY, of the 86 individuals appointed as either permanent or ad 

litem judges since its establishment, 23, or approximately 27%, are women. The ICTR 

falls below this figure with female judges accounting for just 8, or approximately 

23%, of the 35 appointees to the bench.
58

 At the SCSL, 4 of the 16 appointees to the 

bench, or 25%, were women. The figures with respect to the STL and the ECCC are 

less encouraging. Of the 14 individuals appointed to the STL thus far, just 3, or 

approximately 21%, are women. The ECCC fares worst of all; female judges account 

for a derisory 5 of the 35 individuals appointed so far, amounting to approximately 

14%.  

The progressive impact of the Rome Statute’s express inclusion in Article 

36(8)(a)(iii) of a commitment to gender representation was greatly enhanced by the 

adoption by the ASP of Resolution 3 of 9 September 2002 on the procedure to be 

followed in electing members of the bench. With this resolution, the ASP went further 

                                                 
58

 The figure of 35 appointees excludes those appointed to the shared Appeals Chamber of the ad hoc 
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than the terms of Article 36(8)(a)(iii) and committed to a specific gender quota on the 

bench, with paragraph 3(c) requiring States Parties to vote for “at least six candidates 

from each gender”.
59

 The commitment of the ASP to gender representation was 

immediately evident following the election of the first 18 members of the bench in 

February 2003, which saw 7 female judges appointed, immediately establishing the 

court as the most gender diverse international judicial institution to date.
60

 Naturally, 

there were always going to be some recalcitrant naysayers uncomfortable with any 

change in the status quo. For instance one individual interviewed for the purposes of 

the Mackenzie et al. study remarked following the first election: “I think there is a 

danger that the men, as the group which is more or less on the retreat in that regard, 

consider that a quota rule leads to people who wouldn’t deserve to be elected to that 

body”.
61

 Such comments, unsurprisingly, have no basis in evidence. No doubt much 

to the interviewee’s chagrin, by December 2009 female judges held a majority on the 

bench with 11 members to 7 male members. There has been something of a regression 

from this high point in recent years, and currently the ICC is maintaining only the 

minimum quota of 6 female judges on the bench,
62

 however, looking at the total 

figure for the ICC we see that of the 41 individuals appointed thus far, 15 or 37% are 

women.  

 

                                                 
59

 ICC Assembly of States Parties, ‘Procedure for the Election of the Judges for the International 

Criminal Court’ (supra n28), para 3(c). See also ICC Assembly of States Parties, ‘Procedure for the 

Nomination and Election of Judges of the International Criminal Court’, ICC ASP/3/Res.6 (10 

September 2004), para 22(c): “Each State Party shall vote for a minimum number of candidates of each 

gender. This number shall be 6 minus the number of judges of that gender remaining in office or 

elected in previous ballots…”. 
60

 Coalition for the International Criminal Court, ‘First 18 Judges Elected to the International Criminal 

Court: Voting Procedures Facilitate Representative and Historic Election’, Coalition for the 

International Criminal Court, New York, 7 February 2003, available at: 

http://www.iccnow.org/documents/0207200318_judges_final.pdf . Quoting Pam Spees, Program 

Director of the Women’s Caucus for Gender Justice: “This is an unprecedented level of gender 

diversity in an international judicial institution. It really is a major leap forward and as a result there is 

a regionally diverse pool of highly qualified women judge who will bring different types of expertise to 

the work of the Court”. 
61

 Mackenzie et al. (supra n1), 49. 
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 See https://www.icc-cpi.int/about/judicial-divisions/biographies/Pages/default.aspx . 
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Figure 8: Gender Representation Across Institutions: 

 

 The recent reduction in the proportion of women on the bench is perhaps 

offset by the fact that at the time of writing the bench of the ICC has an entirely 

female leadership, with Judge Silvia Fernández de Gurmendi occupying the role of 

President, and Judges Joyce Aluoch and Kuniko Ozaki, acting as First and Second 

Vice-Presidents of the Court respectively. It is notable the extent to which female 

judges have occupied positions of leadership on the bench of international criminal 

courts and tribunals. Judge Fernández de Gurmendi is far from being the first female 

judge to occupy the position of President, with Judge Gabrielle Kirk McDonald 

former President of the ICTY, Judge Navi Pillay former President of the ICTR, and 

Judge Shireen Avis Fisher former President of the SCSL, coming before her. Indeed, 

with the election of Judge Ivana Hrdličková to the Presidency of the STL in February 

2015, Judge Fernández de Gurmendi is not the only woman to currently hold the role 

of president of an international criminal institution. Additionally, several women have 

held the position of Vice-President, most notable in this respect is Judge Elizabeth 

Odio-Benito who during her extensive judicial career has acted as Vice-President of 

both the ICTY and the ICC. Other women to occupy the role of Vice-President 

include; Judge Florence Mumba at the ICTY; Judge Florence Arrey at the ICTR; and 

Judges Sanji Monageng and Akua Kuenyehia at the ICC. The extent to which women 

have held positions of leadership on the international criminal bench stands in stark 

contrast with other international courts and tribunals, such as the ICJ which has a truly 
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lamentable record in this regard. As is well known, in over 70 years of practice, 106 

individuals have been appointed permanent members of the bench of ICJ, but 

extraordinarily, only four have been women – Dame Rosalyn Higgins (elected in 

1995), Joan Donoghue (elected in 2010), Xue Hanqin (elected in 2010), and Julia 

Sebutinde (elected in 2012). To date, Judge Higgins is the only woman to occupy the 

position of President of the ICJ.  

When viewed in this light, it is reasonable to be relatively optimistic about the 

status of women on the international criminal bench. It is clear, however, that the 

inclusion of express statutory language requiring consideration of gender 

representation has been of critical importance – the figures pertaining to the STL and 

the ECCC, both of which do not expressly require considerations of gender 

representation, are ample proof of this. However, despite the optimistic outlook, as 

long as the proportion of women on the bench continues to hover around the 30% 

mark, there is still a considerable distance to go before we can talk of a truly gender 

representative international criminal bench.  

 

2.4. Professional Background 

It is not difficult to understand the rationale behind the commitment to geographic, 

legal system, and gender representation on the bench, particularly from the 

perspective of galvanizing institutional legitimacy amongst the epistemic community. 

However, surely nothing is of greater relevance than that the international criminal 

bench be composed of individuals who possess the requisite professional 

qualifications, competence, and experience to effectively execute the very particular 

demands of the international criminal judicial function. After all, there is a simple 

reality in the refrain that, “[a] court is only as good as the judges who staff it”.
63

 It is 

essential to note in this respect that the execution of the international criminal judicial 

function is not concerned with the resolution of disputes between states, but rather is 

solely concerned with “adjudicating cases involving the potential deprivation of 

individual liberty”.
64

 The proper administration and application of criminal justice 
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 Bohlander, ‘Pride and Prejudice or Sense and Sensibility?’ (supra n2), 529. 
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 Mackenzie et al. (supra n1), 51. 
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requires a specific set of skills that are acutely attuned to the procedural demands of 

criminal due process, and which place the individual rights of the accused at the heart 

of that process. As Judge Theodor Meron has remarked: 

Like judges in national courts, an international criminal judge hears argument, 

sifts evidence, rules on diverse motions, considers novel questions of law, drafts 

decisions and judgments, and deliberates on verdicts and sentences. Like their 

counterparts in domestic systems, international criminal judges must put the 

fairness of the proceedings at the center of all that they do and be guided by their 

commitment to judicial independence, to the judicial process’s transparent and 

public nature, and to the importance of reasoned judicial decisions.
65

    

The extremely sensitive nature of the subject matter of international criminal 

proceedings, the unparalleled temporal, evidentiary, and geographic scope of the 

proceedings,
66

 their adversarial character, and the duty of care owed to those 

individuals involved in the process as victims, witnesses, and indeed accused persons, 

place enormous demands on the competence, character and stamina
67

 of the 

international criminal judge.   

It would not be unreasonable to expect that the particular demands of the 

international criminal judicial function would be reflected in a commensurate set of 

qualifying criteria applied to the appointments process. However, prior to the 

adoption of the Rome Statute, this was quite far from being the case. As alluded to 

previously, the Statutes of the ad hoc Tribunals for the former Yugoslavia and 

Rwanda were evidently influenced by the rather general requirements stipulated by 

Article 2 of the ICJ Statute, and merely require that individuals appointed to the bench 

be “of high moral character, impartiality and integrity who possess the qualifications 

                                                 
65

 T Meron, ‘On Being an International Criminal Judge’ (Winter 2016) Bulletin of the American 

Academy of Arts & Sciences 74. 
66

 Judge Patricia Wald’s reflections in this regard are worth noting: “Inside our courtrooms the darkest 

and most brutal tales are told of man’s inhumanity to man and woman, including genocide and crimes 

against humanity involving thousands of victims, systematic rapes of women and girls, prolonged 

detention under the most barbaric of conditions, merciless beatings, and callous destruction of homes 

and villages”. P Wald, ‘The International Criminal Tribunal for the Former Yugoslavia Comes of Age: 

Some Observations on Day-to-Day Dilemmas of an International Court’, (2001) 5 Washington 

University Journal of Law and Policy 87, 88. 
67

 See M Bohlander, ‘No Country for Old Men? Age Limits for Judges at International Criminal 

Tribunals’ (2010) 1 Indian Yearbook of International Law and Policy 327. 
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required in their respective countries for appointment to the highest judicial offices”.
68

 

In terms of providing for specific competences, all that is provided for is that “due 

account shall be taken of the experience of the judges in criminal law, international 

law, including international humanitarian law and human rights law”. Therefore, as 

with the ICJ, there is no requirement that appointees to the bench have any judicial 

experience as such, but rather simply be considered qualified to hold ‘high’ judicial 

office within their national legal system.
69

 Similar language is present in the statutes 

of the SCSL and the ECCC,
70

 however, Article 9(1) of the STL Statute requires 

candidates to have “extensive judicial experience”.
71

 The criteria for selection 

contained in Article 36(3) of the Rome Statute, however, are significantly more 

stringent and clearly give more cognizance to the particular demands of the 

international criminal judicial function arising at the pre-trial, trial and appellate 

stages of proceedings.
72

  

                                                 
68

 Article 13, ICTY Statute; Article 12, ICTR Statute. See further M Bohlander, ‘The International 

Criminal Judiciary – Problems of Judicial Selection, Independence and Ethics’ in M Bohlander (ed), 

International Criminal Justice – A Critical Analysis of Institutions and Procedures (London, Cameron 

May, 2007), 325; Bohlander, ‘Pride and Prejudice or Sense and Sensibility?’ (supra n2). Reflecting on 

the approach of states with respect to the ICTY appointments process, former Judge Patricia Wald 

remarked: “In the early years of the ICTY, political leaders may not have been sufficiently aware of the 

critical role that the Tribunal would play in the development of international humanitarian law or as a 
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well as the reality that a fair trial by capable judges is indispensable to the Tribunal’s reputation as a 

legitimate vehicle of international accountability. It is to be hoped that the country nominating 

authorities will become more sensitive to the necessary talents an ICTY judge needs.” Wald, ‘The 

International Criminal Tribunal for the Former Yugoslavia Comes of Age’ (supra n66), 95. 
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adoption of a cumbersome adversarial mode of procedure not required by the nature of the tribunals but 

imposed nonetheless by the overbearing influence of the common law countries, the lack of real 

criminal trial and case management experience of many of the judges at the ad hoc tribunals and the 

extensive use of young and inexperienced legal assistants have, among other factors such as less than 

perfect preparation of the prosecution case, led to a backlog of cases and resulted in the prolonged 

detention of accused, raising human rights challenges from the first days of the tribunal’s operation”.  
70

 SCSL Statute, Article 12(2); ECCC Statute, Article 10(new): “…all of whom shall have high moral 

character, a spirit of impartiality and integrity, and experience, particularly in criminal law or 

international law, including international humanitarian and human rights law”. See also Bohlander, 

‘Pride and Prejudice or Sense and Sensibility?’ (supra n2), 531. 
71

 Statute of the Special Tribunal for Lebanon, UN Doc S/RES/1757, 2007 [hereinafter ‘STL Statute’], 

Article 9(1). 
72

 For a contrary view, see WA Schabas, The International Criminal Court: A Commentary on the 

Rome Statute (Oxford, Oxford University Press, 2010), 530: “…the concerns of most delegations were 
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Article 36(3) provides for a set of cumulative criteria that each candidate for 

judicial office must satisfy. Article 36(3)(a) adopts the traditional and very general 

criterion of moral character, impartiality, integrity and suitability for appointment to 

the highest levels of the domestic judiciary.
73

 Article 36(3)(b)(i) requires that 

candidates have specific, established, competence in either criminal law and 

procedure (Article 36(3)(b)(i)) or in relevant areas of international law such as 

international humanitarian law and human rights law (Article 36(3)(b)(ii)). 

Competence must, however, also be accompanied my relevant experience, with 

Article 36(3)(b)(i) requiring that those claiming competence in criminal law and 

procedure have experience “whether as judge, prosecutor, advocate or in other similar 

capacity, in criminal proceedings”, and Article 36(3)(b)(ii) requiring those claiming 

competence in international law have experience “in a professional legal capacity 

which is of relevance to the judicial work of the Court”. While the specificity of the 

criteria demanded by Article 36 is an obvious advancement on the approach taken 

with respect to the appointment of the benches of the ad hoc Tribunals, the travaux 

préparatoires to the provision indicate that the end result is in fact “testament to the 

power of diplomacy over practitioners’ experience and concerns”.
74

 In the lead up to 

the Rome Conference there was significant debate within the 1996 and 1998 

Preparatory Committees around the issue of the necessary expertise of the bench, in 

particular, whether candidates for the bench should have experience in both criminal 

law and international law.
75

 Several states involved in the 1996 Preparatory 

Committee viewed the inclusion of such a cumulative requirement as “unduly 

restricting the sources of expertise on which the court should be able to rely”.
76

 The 

United Kingdom on the other hand proposed wording suggesting a strong preference 

rather than a specific requirement for expertise in both bodies of law. Article 30[6] of 

                                                 
73

 Article 36(3)(a), Rome Statute: “The judges shall be chosen from among persons of high moral 

character, impartiality and integrity who possess the qualifications required in their respective States 

for appointment to the highest judicial offices”. 
74

 Bohlander, ‘The International Criminal Judiciary’ (supra n68), 347; Bohlander, ‘Pride and Prejudice 

or Sense and Sensibility?’ (supra n2), 533. 
75

 See MC Bassiouni, The Legislative History of the International Criminal Court: An Article-by-

Article Evolution of the Statute – Volume 2, (New York, Transnational Publishers, 2005), 261-265. 
76
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the Zutphen Draft and draft Article 37, submitted by the 1996 Preparatory Committee, 

illustrate the absence of consensus on the question prior to the Rome Conference.
77

    

The eventual compromise reached on the issue is illustrated and reinforced by 

Article 36(5) which stipulates that candidates must be classified according to their 

respective competence, with those falling under Article 36(3)(b)(i) constituting “List 

A” judges and those falling under Article 36(3)(b)(ii) constituting “List B” judges.
78

 

The express purpose of categorizing candidates in this way is to ensure that the bench 

is adequately and proportionately composed of individuals with specific expertise in 

the conduct of criminal proceedings, and individuals with specialist knowledge of 

international law.
79

 Distinguishing between candidates for the bench in this way has 

been viewed by some commentators as being somewhat unhelpful and in fact 

counterproductive when it comes to fulfilling the practical needs of the Court. In this 

regard Bohlander has remarked that, “[e]ven after over 20 years of modern 

international criminal justice since the inception of the ICTY, a domestic criminal 

judge can learn most of what needs to be known about the development of 

international humanitarian/criminal law in an intensive short course and fill any 

remaining lacunae by reading the relevant materials in preparation of an individual 

case”.
80

 One interviewee for the Mackenzie et al. study remarked that the Rome 

                                                 
77

 See further ‘Report of the Preparatory Committee on the Establishment of an International Criminal 

Court, Volume 1’, Official Records of the General Assembly, 51
st
 Session, Supplement No 22, UN 

Doc A/51/22 (1996). Draft Article 37(3) reads : 

 3. The judges of the Court shall: 
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international humanitarian law and human rights law] [; and  
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 Article 36(5), Rome Statute. 
79

 For a concise account of the drafting history of the provision see M Bohlander, ‘Article 36: 

Qualification, Nomination and Election of Judges’ in O Triffterer and K Ambos (eds), Rome Statute of 

the International Criminal Court: A Commentary (3
rd

 edition, Munich, CH Beck/Hart/Nomos, 2016), 
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Statute’s attempt to place greater emphasis on judicial experience was primarily in 

order to deter states from “…putting forward hack diplomats in order to make sure 

that it would be [a] proper criminal court and to make sure all members had training 

as judges. Some civil lawyers thought this was a common law plot”.
81

 Nonetheless, 

the bench must be composed of a minimum of nine judges from List A and five 

judges from List B.
82

 Currently, the bench consists of 12 judges from List A and 6 

judges from List B. Since the establishment of the court, a total of 27 judges have 

been List A judges, and 14 have been List B judges.  

In addition to the expertise required by Article 36(3)(b), Article 36(8)(b) 

provides further that due regard be had for candidates “with legal expertise on specific 

issues, including, but not limited to, violence against women or children”.
83

 While 

English is increasingly seen as the lingua franca of international criminal justice,
84

 

Article 36(3)(c) requires candidates to be fluent in at least one of the working 

languages of the Court, an element not expressly required, but strongly implied 

nonetheless, by the ad hoc Tribunals.
85

 Finally, it is worth noting that there is no 

mention in the Rome Statute or in the Statutes of the other institutions considered of 

the imposition of an age limit for candidates, or a mandatory age of retirement. The 

travaux to Article 36 suggests that it was a relevant consideration during the drafting 

process, with several states, such as Finland, Oman, Iraq and Algeria amongst others 

indicating their support for such a provision.
86

 A text was proposed under Article 

37(9) of the draft Statute submitted to the Diplomatic Conference by the 1998 

Preparatory Committee and provided simply that, “[a] judge may not be over the age 

of 65 at the time of the election”.
87

 The issue was discussed at the Rome Conference, 

but was ultimately removed although the reasoning for doing so is not apparent.
88

 The 
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age of candidates is far from being an irrelevance given the intense workload that 

goes hand-in-hand with appointment to the international criminal bench. The 

imposition of a mandatory retirement age is a common feature of many domestic 

justice systems. Their purpose, as set out by Bohlander, recognizes “that from a 

certain age onwards general experience shows that the ability to concentrate and focus 

for longer periods of time lessens considerably and that society does not wish to take 

the risk of having difficult decisions seriously affecting people’s freedom and lives 

made by people who after a hard working life on the bench are subject to the same 

natural fallibilities as other persons of that age”.
89

 Appointment to the international 

criminal bench is far from being an early career appointment. If we take a snapshot of 

the bench of the ICC as of October 2016, we see that the average age of judges is 61 

years.
90

 While such a limited view doesn't allow for a concrete conclusion the average 

age of the benches of the other institutions considered is unlikely to be dramatically 

different. Given that this falls below the mandatory age of retirement for UN staff 

members, which is 62,
91

 it is perhaps not cause for enormous concern. 

Those States Parties nominating an individual for election to the bench must 

provide a written statement outlining how their candidate meets the requirements of 

Article 36(3)(b).
92

 The ICC process, if nothing else, certainly doesn’t suffer from a 

lack of thoroughness. Indeed, Article 36(4)(c) provides for the establishment by the 

ASP, “if appropriate”,
93

 of an Advisory Committee on nominations of judges. The 

option to establish such a committee was taken up by the ASP in 2011
94

 and the 

                                                                                                                                            
remember this discussion but in the end there was no strong opinion in favour of an age limitation”. 
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Committee is now fully operational.
95

 The Committee, composed of nine independent 

members elected by the ASP, engages in the vetting and evaluation of nominees to the 

bench through face-to-face interviews and consideration of materials submitted 

pursuant to Article 36(3)(b).
96

 The function of the Committee is to offer a “technical 

assessment” of candidates and in no way encroaches on the ASP’s role in the election 

of the bench, however, its mere establishment adds an entirely new dimension to the 

election process not seen before in an international court or tribunal.
97

 It is worth 

noting the significant role played by civil society vetting of judicial candidates. Since 

the establishment of the ICC, the Coalition for the International Criminal Court has 

invited all nominees “to fill out questionnaires that provide additional information 

about the candidates’ qualifications”.
98

 Reponses to the questionnaire are published 

online and give an enlightening insight into the background and motivations of 

individual candidates, while also providing nominees with a platform from which to 

promote their candidacy outside of the inevitable political horse trading that will 

eventually determine their fate.
99

  

Understanding the professional expertise required of an individual nominated 

to the international criminal bench is one thing, the extent to which those appointed in 

fact fulfill those requirements is another matter entirely. In trying to assess the typical 

professional background of the international criminal bench we are reliant on the 
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biographical information published on the relevant court websites and other electronic 

sources as might be available. The depth and quality of the information varies 

significantly from court to court and from judge to judge, nonetheless, sufficient data 

is accessible in order to allow us to add some detail to our profile sketch of the bench. 

In undertaking a similar exercise with respect to the international judiciary more 

generally, Terris et al. remarked that “[few can be labeled as belonging clearly to a 

particular profession…[a] rich and diversified career seems to be one trait common to 

most international judges”.
100

 This statement certainly holds true for the international 

criminal bench, which in many respects defies common characterization. Like their 

colleagues on other international courts and tribunals, the career path of an 

international criminal judge tends to navigate through a combination of roles in the 

national judiciary, academia, the diplomatic corps, domestic private practice, or as 

members of the domestic or international civil service.  

As the data outlined below illustrates, the advent of the Rome Statute’s more 

stringent appointment criteria has yet to bring about a significant shift in the 

professional profile of the international criminal bench, whereby states have a clear 

preference for candidates with extensive courtroom experience over candidates who 

have established their competence primarily through academia, or indeed candidates 

who have no previously established competence in international criminal law. This 

preference has not reached the level of anti-academic bias as such, but as Terris et al. 

argue, “[a]s governments grow increasingly concerned about judicial activism and 

international judges who take control of the making of international law, an extensive 

record of publication may provide the basis of opposition to an academic’s candidacy 

for the position of international judge”.
101

  

 

 

 

                                                 
100

 Terris et al. (supra n48), 20. 
101

 Ibid. 



Chapter 1 

55 

 

Figure 9: Breakdown of International Criminal Judges by Professional 

Background 

Professional experience Number of judges Percentage of total judges 

Judicial  162 71% 

Legal practice 136 60% 

Academic 110 48% 

Civil service 103 45% 

Diplomatic or related 16 7% 

 

The figures as set out in Figure 9 above reveal that across the six institutions 

considered, approximately 71% of appointees (162 of 227) have some prior domestic 

judicial experience, although such experience is unlikely to be purely in the realm of 

the criminal justice process. Of the 227 judges, 42 (18%) have served on more than 

one international court or tribunal either prior or subsequent to their appointment to 

the international criminal bench.  

Figure 10: Professional Background of International Criminal Judges by 

Institution 

Professional experience ICTY ICTR SCSL STL ECCC ICC Total 

Judicial  58 24 14 12 32 22 162 

Legal practice 55 24 9 7 13 28 136 

Academic 45 17 3 6 11 28 110 

Civil service 33 11 7 5 24 23 103 

Diplomatic or related  8 1 1 0 0 6 16 
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Breaking down the figures by institution (Figures 10 and 11) suggests that 

despite Article 36’s increased focus on judicial experience only 22 of the 41 

individuals appointed to the ICC thus far, or 65%, have had some prior domestic 

judicial experience. As is to be expected, given their hybrid nature the ECCC, the 

SCSL, and the STL fare best in this regard, with 91% of the bench of the ECCC, 88% 

of the SCSL bench, and 86% of the STL bench having previously held judicial office.  

With respect to the ad hoc Tribunals, some 68% of the bench of the ICTY, and 71% 

of the bench of the ICTR, have some prior domestic judicial experience. In terms of 

other relevant practical experience, 136 or approximately 60% of international 

criminal judges have practiced law at some point in their careers.  

Moving away from experience rooted in the domestic judiciary or in domestic 

practice, we see that some 48% of the international criminal bench have some 

background in academia as either full-time or adjunct members of third level 

institutions. In fact, a higher percentage of the ICC bench have some background in 

academia (approximately 68%) than prior judicial experience. Since its establishment, 

the ICTY has been notable for the appointment of prominent academics to the 

appellate bench, with well-known figures such as Antonio Cassese, Georges Abi-

Saab, Fausto Pocar, and Theodor Meron, not only playing a role in terms of 

institutional leadership, but each making their mark, through their separate and 

dissenting decisions, on the development of substantive and procedural international 

criminal law. However, despite this fact the figures suggest that a lower proportion of 

the bench of the ICTY have a background in academia (approximately 53%) than the 

bench of the ICC. The SCSL has the lowest figure in this regard, with only 19% (3 

out of 16) judges with some professional background in academia. A roughly 

equivalent proportion of the international criminal bench, approximately 45%, have at 

some point in their careers held positions in their respective domestic civil service 

(such as ministerial legal advisors etc) or have held a position in an international 

organization (such as a Senior Legal Officer in the Chambers of an international 

criminal court or tribunal, or as a member of the International Law Commission etc). 

A perhaps smaller than expected proportion have held a diplomatic post, with just 16 

or approximately 7%, having such a background. Considering the intensity of the 

negotiations leading up to the adoption of the Rome Statute unsurprisingly a larger 
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number have found their way on to the bench of the ICC – 6 or approximately 15%, 

with several heads of delegation to the Diplomatic Conference, such as Hans Peter 

Kaul and Philippe Kirsch, being appointed to the bench following the first judicial 

elections in 2003.
102

 

Figure 11: Visual Representation of Professional Background by Institution 

 

 Assessing the totality of the data with respect to the professional background of 

the international criminal bench allows for some tentative conclusions. It is patently 

obvious that there is no getting away from the diversity of professional career paths that 

can lead to appointment to the bench. That said, it is fair to say that states are not in the 

habit of nominating individuals who are neither qualified nor competent to assume the 

responsibilities of the international criminal judicial function. The vast majority of the 

individuals appointed to the benches of the six institutions considered, with the notable 

exception of the ICC bench to date, have some prior domestic judicial experience. The 

quality, duration and subject matter relevance of that experience varies significantly 

across the spectrum. It would be naïve to suggest that simply having held prior domestic 

judicial office in itself means that a new appointee falling with this category can 

immediately and seamlessly assume the responsibilities of the international criminal 

judicial function. In fact, it has been suggested that having such experience can on 

occasion be inhibiting if the individual’s conception of the judicial function, as 

understood from their domestic experience, is rather limited, or at variance with the 
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demands of the international criminal legal context.
103

 However, once appointed judges 

assume their place on the bench without any formal additional training or instruction in 

fundamental aspects of procedural and substantive international criminal law. Some will 

benefit from individualized instruction arranged by their appointing governments, 

however, there is no formal requirement for anything approaching continuous 

professional development. To a very large extent, newly appointed international 

criminal judges are expected to effectively learn on the job. The obvious consequence of 

this is the existence of a potentially quite dramatic disparity amongst the bench in terms 

of knowledge and training. Some years ago Michael Bohlander proposed a standardized 

scheme of training for newly appointed judges in order to ensure a basic level of 

competence.
104

 The benefits of such a scheme are difficult to ignore, especially as the 

data reveals a significant proportion of appointees (approximately 29%) have no prior 

judicial experience as such, but rather have a professional background encompassing a 

combination of academic, practitioner, or civil service roles. It denigrates the legitimacy 

of the international criminal judicial function to suggest that individuals with no prior 

relevant judicial experience can simply assume the role without additional training. As 

remarked by one interviewee for the Mackenzie et al. study: 

I do not believe that any person, even an intelligent, intellectual person, can 

become a judge. Because he should be a person who has a very calm sort of 

character, who knows how to listen to people, and how to talk very little. He 

must be willing to think a great deal about the reasoning of a decision with his 

colleagues and not to have preconceived concepts that he would like to direct in 

one way or another. These characteristics of neutrality, objectivity and 

impartiality are very important.
105

 

This is not to say that the diversity of the professional background of the 

international criminal bench should be feared, but rather additional initiatives are 

required in order to ensure some semblance of uniform competence prior to the 

commencement of the judicial term of office. There is an increasing commitment 

amongst states and civil society to increased transparency in the nomination and 

election processes, specifically with respect to ICC process. Such a commitment should 

                                                 
103

 Mackenzie et al. (supra n1), 56. 
104

 Bohlander, ‘Pride and Prejudice or Sense and Sensibility?’ (supra n2), 542. 
105

 Mackenzie et al. (supra n1), 59. 
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be allied with an additional prioritization of the provision of uniform basic training for 

all appointees prior to the assumption of office. These commitments will not irradicate 

the often shady politicization of the appointments process that is an inevitable feature of 

behind closed doors negotiations between states, but they will go some way to ensuring 

that while the best candidates may not always be appointed, those that are will 

nonetheless be suitably equipped to take on the role.  

 

III. CONCLUSION – COMPOSING THE PORTRAIT 

Individuals appointed to the international criminal bench are imbued with enormous 

power and authority. Their primary task is to adjudicate the individual criminal 

responsibility of those charged with crimes that shock the conscience of humanity, 

and in doing so they assume responsibility for the effective interpretation and 

application of international criminal law. They are a key cog in the realization of a 

globalized conception of criminal justice, and yet they remain a relatively 

underexplored and aloof species of actor. It is taken somewhat for granted that those 

appointed to the international criminal bench are amply qualified to execute the 

judicial function; however, little consideration has been given to whether or not they 

are genuinely representative of ‘international society’. On one level, perhaps derived 

from domestic legal cultures, the authority of the international criminal judicial 

function is a faith-based construct attaching to the role rather than to the specific 

individual tasked with its execution. In this context, to date, notably little effort has 

been expended on getting to know who these people are, where they come from, what 

legal cultures have influenced them, and crucially, what professional backgrounds 

they have that qualifies them for the role.  

The foregoing has sought to outline in some detail the various component 

parts needed to put together something resembling a portrait of the international 

criminal bench, and in so doing has attempted to analyze the applicable appointment 

criteria for membership of the bench. The section has considered: (i) the extent to 

which the international criminal bench is geographically representative; (ii) the degree 

to which it has drawn on and incorporated the diversity of legal traditions spanning 

the globe; (iii) whether or not it is treating gender balance with ambivalence or as a 
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core principle; and finally (iv) the diverse professional backgrounds of those 

individuals appointed to execute the profound responsibilities of the international 

criminal judicial function. The conclusions derived from the data analyzed under each 

of these four subheadings can be boiled down to reveal a basic, impressionistic 

portrait of the international criminal judge. Viewed in this way it can be suggested 

with some confidence that a ‘typical’ member of the international criminal bench is 

likely to be a male in his early sixties from a WEOG state whose legal system is based 

on the civil tradition and who at some point in his career is likely to have been a 

member of the domestic judiciary, and/or practiced law, and/or have held an academic 

post of some description.  It might be said that despite the wealth of data considered 

this simplified portrait conforms in large measure with stereotypical or pejorative 

views of the international bench that view it as populated by eurocentric, privileged, 

elderly men. Without doubt this portrait is likely to raise questions with respect to the 

legitimacy of the international criminal bench. Indeed, it could be argued that the 

results suggest that there is a ‘legitimacy deficit’ with respect to the three core areas 

considered, namely geographic, legal system and gender representation. The close 

relationship between the representativeness of the bench and public perceptions of 

legitimacy is as relevant to the international bench as it is to the domestic bench. 

Commenting on the domestic context, Mackenzie et al. have remarked that the bench 

“needs to be broadly reflective of the make-up of society in order for it to command 

public confidence and maintain political legitimacy as an unelected institution of 

power”.
106

 There is clear connection between equitable representation on the bench 

and the authority of judicial decisions.  

 It is irrefutable that WEOG states are over-represented on the bench, and 

disappointingly it would appear that this over-representation is inextricably linked to 

the weight of financial backing volunteered by WEOG states to international criminal 

courts and tribunals. African states are comparatively well represented on the bench 

when compared with the gross under-representation of Asia-Pacific and GRULAC 

states who make up the majority of the world’s population. However, with the ASP’s 

commitment to equitable distribution amongst UN regions, it is hoped that the 
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example set by the ICC may go some way to eventually redressing the balance and at 

a minimum set a positive example for future appointments processes.  

Perhaps, one of the most unexpected findings is the domination of judges from 

civil law jurisdictions. The predominantly adversarial character of international 

criminal proceedings and the key role of the bench in the construction of the 

applicable rules of procedure and evidence would have strongly suggested a greater 

proportion of common law judges. However, judges from jurisdictions based largely 

on the common law tradition account for 39% of the bench,
107

 whereas judges hailing 

from jurisdictions based predominately on the civil law tradition account for 61% of 

the bench.
108

 The strongly adversarial features of international criminal procedure 

would appear therefore to be a hangover from the pre-Rome Statute era in which 

common law jurisdictions such as the USA and the United Kingdom acted as the 

ideological, political, financial, and theoretical, driving forces behind the international 

criminal justice project. As the political and financial leadership dynamic shifts 

eastwards towards civil law jurisdictions, such as France, Germany and Japan, it is to 

be expected that international criminal procedure will continue to take on more 

features of the inquisitorial model, and indeed the increased incorporation of 

inquisitorial based approaches within the current construction of the ICC’s procedural 

framework would appear to support this.  

On the question of whether the international criminal bench is genuinely 

gender representative, it is clear that despite the inclusion of an express commitment 

in this regard under Article 36(8)(a)(iii) the international criminal bench is 

overwhelmingly male, with male candidates securing approximately three out of four 

appointments to the bench. Admittedly, the ICC has taken a more progressive stance 

with women having occupied 37% of the bench, but without the imposition of a 

specified quota system by the ASP it is likely that the issue of gender representation 

would have been treated with the regrettable ambivalence familiar to practically all 

international courts and tribunals. The key responsibility naturally rests with states to 

consistently nominate and promote female candidates in order to allow international 
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 See Figure 4 above, consisting of systems based on the common law, a mix of common and civil 

law, or a mix of common law, religious law, and or customary law. 
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 See Figure 4 above, consisting of systems based on the civil law, a mix of common and civil law, or 
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criminal courts and tribunals to benefit from the legitimacy dividend that inevitably 

accrues to a genuinely gender representative bench. 

The exploration of the range of career paths traversed by judges on their way 

to the international criminal bench has exposed a rich diversity of professional 

backgrounds. The figures reveal that 71% of the international criminal bench have 

some prior domestic judicial experience. The question is whether it is acceptable, 

particularly with respect to the rights of the accused, that approximately 29% of 

judges are essentially judicial debutantes when they assume their position on the 

international criminal bench. The data indicates that they will possess alternative, 

relevant, experience as academics, practitioners, civil servants, or diplomats, but is 

such experience in and of itself sufficient to ensure the safe and effective execution of 

the international criminal judicial function? It is distinctly rare, and perhaps even 

unheard of, that a newly appointed criminal judge at the domestic level will be thrown 

into a highly complex trial involving a multiplicity of charges, a vast expanse of 

evidence, and expected to take years to complete. Why is it deemed acceptable at the 

supranational level? Surely, in the interests of galvanizing the legitimacy of the 

international criminal bench, and promoting the fairness and efficiency of 

proceedings, some serious thought should be given to ways in which a relative 

uniformity of practical judicial competence can be assured. There are a number of 

ways in which this could be achieved such as through mandatory induction training 

and continuous professional development initiatives. By promoting a base level of 

judicial competence and the development of existing skills the evident professional 

diversity of the bench can be celebrated rather than viewed with suspicion. 

This chapter has endeavored to paint an impressionistic portrait of the mortals 

charged with undertaking the responsibilities of the international criminal judicial 

function. We now have some idea of who these people are: where they come from, 

their legal cultures, the diversity of their professional backgrounds, and the process by 

which they were appointed to the international criminal bench. The following chapter 

examines some of the core principles that guide the execution of the international 

criminal judicial function, namely, independence and impartiality. A particular focus 

will be placed on instances in which these elements of judicial ethics have been called 

into question in the context of international criminal proceedings. 
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CHAPTER 2 – JUDICIAL ETHICS AND THE 

ROLE OF THE INTERNATIONAL 

CRIMINAL JUDGE: EXPECTATIONS AND 

CHALLENGES 

 

A judge – as needs no emphasis – is bound to be impartial, objective, detached, 

disinterested and unbiased… Thus those on the bench may represent different 

schools of law, may have different ideas about law and justice, be inspired by 

conflicting philosophies or travel on divergent roads… [T]hat their characters, 

outlook and background will widely differ is virtually a corollary of the diversity 

imposed by the Statute. But whatever philosophy the judges may confess they are 

bound to “master the acts” and then apply to them the law with utmost honesty.
1
 

I. INTRODUCTION 

Having gotten a sense of the individuals charged with the execution of the 

international criminal judicial function in the previous chapter, this chapter will 

examine what is expected of them from the perspective of judicial ethics, especially 

with respect to the relatively indeterminate notions of independence and impartiality. 

Section II provides a brief outline of the theoretical foundations of independence and 

impartiality, while also discussing broader issues such as the absence of a binding 

universal code of judicial ethics attaching to the international criminal bench. Section 

III turns from theory to practice and explores in considerable depth the extensive body 

of jurisprudence relating to the policing and enforcement of judicial ethics in the 

context of international criminal proceedings. Section 3.1 looks at the ethical duty of a 

judge to request to be excused from a case in the event that they are aware of the 

                                                 
1
 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States), Merits, 

Judgement, Separate Opinion of Judge Lachs, 1986 ICJ Reports 14 (27 June 1986), 158. 
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possible existence of grounds suggesting a reasonable apprehension of subjective or 

objective bias, while the subsequent sections will analyze the jurisprudence arising 

from requests for the disqualification of judges for bias. While requests for 

disqualification are frequent they are rarely successful; however, through them 

international criminal law has elucidated a number of general principles relevant to 

assessments of subjective and objective bias, in particular the reasonable observer 

test. These sections examine the operation of the test with respect to challenges based 

on a conflict of interest or the previous functions performed by a judge. Allegations of 

bias based on expression of opinions prior to appointment or while in office have 

given rise to the most turbulent, if not notorious, case-law, and so are considered in 

some detail. Section IV provides some brief conclusions. 

 

II. INDEPENDENCE, IMPARTIALITY AND RELATED ISSUES OF 

ETHICAL JUDICIAL CONDUCT  

As the late Tom Bingham put it, it is “a truth universally acknowledged”
2
 that 

individuals appointed to the [international criminal] bench are, without question or 

exception, expected to execute their functions independently, impartially, and with 

requisite due diligence. In the context of criminal proceedings the independence and 

impartiality of the bench are necessary prerequisites for ensuring fairness and the 

protection of the rights of the accused: as expressed by the UN Basic Principles on the 

Independence of the Judiciary, “[t]he principle of the independence of the judiciary 

entitles and requires the judiciary to ensure that proceedings are conducted fairly and 

that the rights of the parties are respected”.
3

 Evaluating relative standards of 

independence and impartiality, be it in the domestic or international context, is far 

from an exact science and most commonly relies on the assessment of several 

procedural dimensions or safeguards relating to nomination, selection/election and 

                                                 
2
 T Bingham, The Business of Judging: Selected Essays and Speeches 1985-1999 (Oxford, Oxford 

University Press, 2000), 55 
3
 United Nations Congress on the Prevention of Crime and the Treatment of Offenders, Basic 

Principles on the Independence of the Judiciary, 13 December 1985, UNGA Res. 40/32 and 40/146 

(1985), para 6. 
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tenure.
4
 In this regard, it was suggested that the means by which the international 

criminal bench has been populated and the degree to which it is genuinely 

representative of ‘international society’ has given rise to concerns with respect to its 

perceived legitimacy. However, the manner in which the judicial function is perceived 

to be executed is perhaps a more significant metric than representativeness when it 

comes to constructing and galvanizing the legitimacy of the bench in the eyes of the 

public (broadly understood).
5
 As remarked by Theodor Meron: 

Judicial independence is critical for the rule of law. First, judges who are 

independent of political or other pressures will adjudicate the disputes brought to 

them with an eye to the guiding legal principles and without any undue influence 

by external sources. This posture will solidify public respect for the courts and 

lead the people – and governments – to turn to the courts more often for the 

credible settlement of their disputes.
6    

The independent and impartial execution of the judicial function is a “cardinal 

principle in the administration of justice”,
7
 as is “recognized or reflected in regional 

human rights instruments, in domestic constitutional, statutory and common law, and 

in judicial conventions and traditions”.
8
 In discussing the relationship between the 

judicial function and the interconnected notions of independence and impartiality, it is 

impossible to avoid repeating Lord Hewart’s clichéd maxim that it “is of fundamental 

importance that justice should not only be done, but should manifestly and 

undoubtedly be seen to be done”.
9
 The centrality of independence and impartiality to 

                                                 
4
 See further R Mackenzie and P Sands, ‘International Courts and Tribunals and the Independence of 

the International Judge’ (2003) 44 Harvard International Law Journal 271, 276; J Bell, Judiciaries 

within Europe (Cambridge, Cambridge University Press, 2006), 26-32. These issues were addressed in 

some detail in Chapter 1.  
5
 See Mackenzie and Sands, ibid, 274: “As the reach of international courts and tribunals expands, 

efforts to evaluate their credibility, legitimacy, efficacy will likely increase. Independence of the 

judiciary is a critical factor in this evaluation”.  
6
 T Meron, ‘Editorial Comment: Judicial Independence and Impartiality in International Criminal 

Tribunals’ (2005) 99 American Journal of International Law 359. 
7
 C Staker, H Abtahi and R Young, ‘Article 40: Independence of the Judges’ in O Triffterer and K 

Ambos (eds) The Rome Statute of the International Criminal Court: A Commentary (3
rd

 edn, Munich, 

CH Beck/Hart/Nomos, 2016), 1253. 
8
 Judicial Group on Strengthening Judicial Integrity, The Bangalore Principles of Judicial Conduct 

(2002), as adopted by the UN Economic and Social Council, ‘Strengthening Basic Principles of 

Judicial Conduct’, 27 July 2006, UN Doc E/RES/2006/23 (2006), Preamble, para 3. 
9
 R v Sussex Justices, ex parte McCarthy [1924] 1 KB 256, 259. See also R v Gough [1993] AC 646, 

659, Lord Goff: “In any event, there is an overriding public interest that there should be confidence in 

the integrity of the administration of justice, which is always associated with the statement of Lord 
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the judicial function is illustrated by the Bangalore Principles of Judicial Conduct, 

which recognize that “the importance of a competent, independent and impartial 

judiciary to the protection of human rights is given emphasis by the fact that the 

implementation of all the other rights ultimately depends upon the proper 

administration of justice”.
10

  

The non-derogable status of notions of independence and impartiality of the 

judiciary,
11

 and their centrality to the rule of law, is consistently reiterated across a 

vast collection of international and regional human rights instruments. Article 10 of 

the Universal Declaration of Human Rights proclaims that “[e]veryone is entitled in 

full equality to a fair and public hearing by an independent and impartial tribunal…”
12

 

Article 14(1) of the International Covenant on Civil and Political Rights reiterates 

similarly that “…everyone shall be entitled to a fair and public hearing by a 

competent, independent and impartial tribunal established by law”,
13

 while Article 

6(1) of the European Convention on Human Rights provides that “…everyone is 

entitled to a fair and public hearing within a reasonable time by an independent and 

impartial tribunal established by law”.
14

 These foundational expressions of the 

principle have been regularly supplemented through the adoption of a series of soft-

law instruments whose primary purpose is to lend additional elemental understanding 

to the rather ambiguous or indeterminate terms, ‘independence’ and ‘impartiality’, 

while also contributing to the gradual emergence of a set of universal standards of 

ethical judicial conduct. In addition to the aforementioned UN Basic Principles on the 

Independence of the Judiciary and the Bangalore Principles of Judicial Conduct, 

these instruments include
15

: the UN Commission on Human Rights approved Draft 

                                                                                                                                            
Hewart CJ, in Rex v Sussex Justices, Ex parte McCarthy [1924] 1 KB 256, 259…”; see also Delcourt v 

Belgium, (App 2689/65), 17 January 1970, (1970) 1 EHHR 355, 369.  
10

 Bangalore Principles (supra n8), Preamble, para 4.  
11

 See for example UN Human Rights Committee, Miguel Gonzalez de Rio v Peru, Communication 

No. 263/1987, UN Doc CCPR/46/D/263/1987, 2 November 1992, para 5.2., referring to the right to 

trial before an independent and impartial tribunal as “an absolute right that may suffer no exception”. 
12

 Universal Declaration of Human Rights, UN Doc A/810, 1948, as adopted by UN General Assembly 

Resolution 217(A)(III), 10 December 1948, UN Doc A/RES/217(A)(III) (1948) [hereinafter ‘UDHR’], 

Article 10. 
13

 International Covenant on Civil and Political Rights, 999 UNTS 171, 1966 [hereinafter ‘ICCPR’], 

Article 14(1). 
14

 ECHR, Article 6(1). 
15

 For a comprehensive overview of the applicable international instruments, see International 

Commission of Jurists, International Principles on the Independence and Accountability of Judges, 
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Universal Declaration on the Independence of Justice;
16

 the Siracusa Principles on 

the Independence of the Judiciary;
17

 the Montréal Universal Declaration on the 

Independence of Justice;
18

 and the Burgh House Principles on the Independence of 

the International Judiciary.
19

  

The notions of independence and impartiality are indelibly linked yet are 

nonetheless conceptually distinct.
20

 Judicial independence implies that the 

responsibilities of the judicial function should be executed purely on the basis of facts 

and law free from any externally centered sources of influence. As expressed by 

Value 1.1 of the Bangalore Principles, the principle of judicial independence 

mandates that: 

A judge shall exercise the judicial function independently on the basis of the 

judge’s assessment of the facts and in accordance with a conscientious 

understanding of the law, free of any extraneous influences, inducements, 

                                                                                                                                            
Lawyers and Prosecutors: Practitioners Guide No. 1, (Geneva, International Commission of Jurists, 

2007), 79-230.  
16

 UN Sub-Commission on the Prevention of Discrimination and the Protection of Minorities, Draft 

Universal Declaration on the Independence of Justice (‘Singhvi Declaration’), UN Doc 

E/CAN/Sub.2/18/Add.5/Rev.I (1985) and UN Doc E/CAN/Sub.2/1988/20/Add.I and Add.II.Corr.I 

(1988), as approved by the UN Commission on Human Rights, ‘Independence and Impartiality of the 

Judiciary, Jurors and Assessors and the Independence of Lawyers’, 6 March 1989, UN Doc 

E/CN.4/RES/1989/32 (1989)  
17

 International Association of Penal Law, International Commission of Jurists and Centre for the 

Independence of Judges and Lawyers, Draft Principles on the Independence of the Judiciary (‘Siracusa 

Principles’), as submitted to the UN Sub-Commission on the Protection of Minorities and the 

Prevention of Discrimination, UN Doc E/CN.4/Sub.2/481/Add.I (1981) 
18

 International Association of Judicial Independence and World Peace, Universal Declaration on the 

Independence of Justice (‘Montréal Declaration’), (First World Conference on the Independence of 

Justice, 10 June 1983). 
19

 International Law Association Study Group on the Practice and Procedure of International Courts 

and Tribunals, Burgh House Principles on the Independence of the International Judiciary 

(International Law Association 2004). 
20

 As suggested by Schabas, “[i]ndependence is closely related to the issue of impartiality, and the two 

concepts are often presented together”; WA Schabas, The International Criminal Court: A 

Commentary on the Rome Statute (Oxford, Oxford University Press, 2010), 564. In this regard, see also 

International Commission of Jurists, International Principles on the Independence and Accountability 

of Judges, Lawyers and Prosecutors (supra n15), 21; M Allars, ‘Disqualification for Bias and 

International Tribunals: Room for a Common Test’ (2013) 78 Missouri Law Review 379, 381: “As 

descriptors of desirable judicial attributes, the words ‘independence’ and ‘impartiality’ have obvious 

appeal, and are often used interchangeably. However, as tests for identifying bias of decision-makers, 

independence and impartiality suffer from uncertainty as to their denotation and as to their 

relationship”. 
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pressures, threats or interference, direct or indirect, from any quarter or for any 

reason.
21

 

Judicial impartiality on the other hand, to the extent that it can be accurately 

defined,
22

 relates to the necessity to carry out the requirements of the judicial function 

free from the influence of any personal convictions, prejudices, preferences, or biases. 

To put it simply, independence requires freedom from any external pressure, while 

impartiality requires overcoming any internal preference.
23

 As Gleider Hernández has 

remarked, “bias and partiality are two characteristics anathema to the judicial robe”.
24

 

Elaborating further, Hernández suggests that “the essence of the adjudicator’s role, in 

addition to fulfilling the role of an impartial third party resolving disputes, is to avoid 

writing personal predilections, biases and prejudices into the law that they are 

entrusted to administer and safeguard or surrendering to considerations of personal or 

political expediency”.
25

 Commenting in Alvo O Karttunen v Finland, the Human 

Rights Committee made clear that, with regard to Article 14(1) of the ICCPR, 

“impartiality of the court implies that judges must not harbour preconceptions about 

the matter put before them, and that they must not act in ways that promote the 

interests of one of the parties”.
26

 The distinction between the two concepts is well 

summed up by the International Commission of Jurists: 

                                                 
21

 Bangalore Principles of Judicial Conduct (supra n8), Value 1.1. See also UN Basic Principles on 

the Independence of the Judiciary (supra n3), para 2: “The judiciary shall decide matters before them 

impartially, on the basis of facts and in accordance with law, without any restrictions, improper 

influences, inducements, pressures, threats or interferences direct or indirect, from any quarter or for 

any reason”; Conference of Chief Justices of Asia and the Pacific Resources, Beijing Statement of 

Principles of the Independence of the Judiciary in the LAWASIA Region, [1995] CCJAPRes1 (19 

August 1995), para 3.a.: “independence of the judiciary requires that [it] decide matters before it in 

accordance with its impartial assessment of the facts and its understanding of the law without improper 

influences, direct or indirect, from any source”. 
22

 See W Lucy, ‘The Possibility of Impartiality’ (2005) 25 Oxford Journal of Legal Studies 3; L 

Mulcahy, ‘The Possibilities and Desirability of Mediator Neutrality – Towards an Ethic of Partiality?’ 

(2001) 10 Social Legal Studies 504. 
23

 See also Allars (supra n20), 381, where it is suggested that the concepts of independence and 

partiality are better understood in relation to their antonyms, ‘dependence’ and ‘partiality’: 

“Dependence involves and unacceptable relationship between the decision-maker and a party or its 

counsel in a proceeding. Partiality involves the decision-maker having an attitude of mind that is 
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‘Independence’ requires that neither the judiciary nor the judges who compose it 

be subordinate to the other public powers. On the contrary, ‘impartiality’ refers to 

the state of mind of a judge or tribunal towards a case and the parties to it.
27

  

While Hersch Lauterpacht suggested that impartiality “is a function of 

personality and of an elevated attitude of mind”,
28

 William Lucy argues, in one of the 

few vigorous legal theoretical treatments of the subject, that impartiality is about more 

than merely adopting a neutral stance or attitude, but rather “is also incorporated in 

the very process by which…[the judge]…makes determinations”.
29

 In short, 

impartiality is expected, “not only of the process through which decisions are 

produced, but also of the outcomes of those decisions”.
30

 Indeed, this is reflected in 

Value 2 of the Bangalore Principles which states that impartiality “applies not only to 

the decision itself but also to the process by which the decision is made”.
31

 It is almost 

taken for granted that the judges sitting on the international criminal bench are 

independent,
32

 however, the value at the heart of independence is the fact that its 

observance “creates the conditions for impartiality”.
33

 Lord Bingham has suggested 

that a judge who is truly independent from external sources of influence is also likely 

                                                 
27
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to be impartial.
34

 However, true impartiality, as a subjective concept, while 

undoubtedly linked as Lucy maintains to the process of decision-making, is 

nonetheless reliant on the adoption of a judicial mindset divorced from any semblance 

of personal predilections or prejudices inherent in the human condition.
35

 In this 

regard, Bingham remarked that: 

Of course, since judges and other decision-makers are human beings and not 

robots, they are inevitably, to some extent, the product of their own upbringing, 

experience and background. The mind which they bring to the decision of issues 

cannot be a blank canvas. But they should seek to alert themselves to, and so 

neutralize, any extraneous considerations which might bias their judgment, and if 

they are conscious of bias, or of matters which might give rise to an appearance 

of bias, they must decline to make the decision in question.
36  

It is presumed that those appointed to the international criminal bench, “by virtue of 

their experience and training”, are fully equipped to base their decisions “solely and 

exclusively on the evidence adduced in the particular case”.
37

 It is a presumption 

founded largely on trust in the diligence of the judicial appointments procedure and 

faith in the ethical integrity and professionalism of the individuals who ultimately 

emerge from this process and populate the bench.  

 The strict maintenance of independence and impartiality is the central tenet of 

the individual and collective deontological responsibilities of the bench. This is 

reflected in the fact that the policing of independence and impartiality, both 

domestically and internationally, is generally entrusted to the bench themselves. As 

William Schabas has made clear with respect to the international criminal bench, 

“[t]he judges of these international courts [are] left largely on their own in terms of 

the perception and enforcement [of] ethical behaviour”.
38

 At the domestic level, the 
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self-policing of judicial ethics is commonly aided by well-established codes of 

judicial conduct.
39

 Despite the rapid proliferation of a diverse community of 

international courts and tribunals over the course of the past 25 years, a common, 

binding, code of international judicial ethics is yet to emerge. The challenge lies in 

identifying the contours of a “judicial culture” that satisfies “universal expectations of 

fairness and propriety”.
40

 However, as Anja Selbert-Fohr makes clear, “[n]ot only is it 

difficult to develop a common standard for judges from various jurisdictions with 

different legal training and diverse cultural and professional understanding and habits, 

it is all the more difficult to articulate standards that are globally acceptable”.
41

 

Perhaps, the best soft-law effort to date has been the Burgh House Principles on the 

Independence of the International Judiciary, which recognize “the special challenges 

facing the international judiciary in view of the non-national context in which they 

operate”.
42

 Should a binding universal code be developed in the future it is unlikely, 

however, to be sufficiently tailored to the ethical questions likely to arise in the 

context of international criminal proceedings; the ethical issues for a bench focused 

on adjudicating interstate disputes are unlikely to be of the same order as a bench 

dealing with questions of individual criminal responsibility.
43

  

The absence of an agreed code of judicial conduct certainly did not aid the 

bench of the ad hoc Tribunals in their efforts to garner legitimacy and respect for the 

authority of their decisions and judgments. In assessing the extent to which judicial 

ethics is expressly instilled within the terms of the international criminal judicial 

function, a first and basic port of call is the wording of the solemn undertaking each 

                                                 
39

 For a brief overview of national codes of judicial conduct, see JP Terhechte, ‘Judicial Ethics for a 

Global Judiciary – How Judicial Networks Create their own Codes of Conduct’ (2009) 10 German Law 

Journal 501, 506-507. See also C Brown, ‘The Evolution and Application of Rules Concerning the 

Independence of the International Judiciary’ (2003) 2 Law and Practice of International Courts and 

Tribunals 63; D Vagts, ‘The International Legal Profession: A Need for More Governance?’ (1996) 90 

American Journal of International Law 250. 
40

A Selbert-Fohr, ‘International Judicial Ethics’ in CPR Romano, K Alter, and Y Shany (eds), The 

Oxford Handbook of International Adjudication (Oxford, Oxford University Press, 2013), 757.  
41

 Ibid. For an eloquent plea for the development of specified international judicial culture, see T Frank, 

‘Some Psychological Factors in International Third-Party Decision-Making’ (1967) 19 Stanford Law 

Review 1217, 1236-1237. 
42

 Burgh House Principles on the Independence of the International Judiciary (supra n19), preambular 

para 3. 
43

 MM Mbengue, ‘Challenges of Judges in International Criminal Courts and Tribunals’ in C Giorgetti 

(ed), Challenges and Recusal of Judges and Arbitrators in International Courts and Tribunals (Leiden, 

Brill, 2015), 183, 185. 



Chapter 2 

72 

 

individual appointed to the international criminal bench must declare and attest to 

when being sworn in. As was illustrated in Chapter 1, the “boilerplate”
44

 

qualifications necessary for appointment to the international criminal bench expressly 

require that candidates be “persons of high moral character, impartiality, and 

integrity”.
45

 The solemn undertaking or declaration reflects each individual judge’s 

commitment to execute their functions independently and impartially. There is a 

certain sanctity attaching to the solemn undertaking;
46

 for example, each newly 

elected judge to the bench of the ICC is required to solemnly undertake to:
47

  

 [P]erform my duties and exercise my powers as a judge of the International 

Criminal Court honourably, faithfully, impartially and conscientiously, and that I 

will respect the confidentiality of investigations and prosecutions and the secrecy 

of deliberations.
48
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The solemn undertaking can reasonably be regarded as a good faith commitment, but, 

perhaps skeptically, can hardly be regarded as instilling concrete standards of ethical 

judicial behaviour. However, it must be acknowledged that a solemn undertaking or 

judicial oath of office is nonetheless consistently viewed on both the domestic and 

international level as establishing a robust, but rebuttable, presumption of judicial 

impartiality that is central to the maintenance of the rule of law.
49

  

While the Rome Statute is silent on the issue of judicial ethics beyond the 

requirements and terms of Articles 36, 40, 41, and 45, the bench, conscious both of 

the legitimizing potential of a dedicated code of judicial ethics and the particular 

challenges encountered by the bench of an international criminal institution,
50

 took it 

upon themselves in the context of their responsibilities with respect to the drafting of 

the Regulations of the Court,
51

 to agree upon a dedicated code of judicial ethics.
52

 The 
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Code while certainly “an innovation for international criminal tribunals”,
53

 is not 

technically binding as such, but is rather intended to “serve as guidelines on the 

essential ethical standards required of judges in the performance of their duties”,
54

 and 

is considered merely “advisory in nature”.
55

 The non-binding character of the Code is 

perhaps reflective of Judge Thomas Buergenthal’s remark that, “judicial ethics are not 

matters strictly of hard and fast rules – I doubt that they can ever be exhaustively 

defined – they are matters of perception and of sensibility to appearances that courts 

must continuously keep in mind to preserve their legitimacy”.
56

 Building on the terms 

of the solemn undertaking, and Article 40 in particular, the Code provides guidance 

on core elements of judicial ethics in terms similar to those found in numerous soft-

law sources, such as the Basic Principles on the Independence of the Judiciary and 

the Burgh House Principles on the Independence of the International Judiciary.
57

 It 

addresses:  

(i) Judicial independence, in particular the obligation to not engage in 

activities likely to impair the fulfillment of judicial responsibilities 

or impugn confidence and independence;
58

  

(ii) Judicial impartiality and the necessity of avoiding actual and 

perceived conflicts of interest;
59

  

(iii) Integrity and probity of judicial behaviour;
60

  

(iv) Respect for confidentiality and the secrecy of deliberations;
61
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(v) Diligence in the execution of judicial functions, including the 

responsibility “to maintain and enhance the knowledge, skills and 

personal qualities necessary for judicial office”;
62

  

(vi) Responsibilities with respect to the effective, fair and dignified 

management of proceedings;
63

  

(vii) The requirement of restraint in the exercise of freedom of 

expression and association outside of the courtroom;
64

 and finally  

(viii) The prohibition of engaging in any extra-judicial activities, 

particularly of a political nature, likely to undermine perceptions of 

independence and impartiality.
65

    

In eight short operative provisions the Code provides a basic outline of the 

requirements of the international criminal judicial function, aspects of which – such as 

judicial management, diligence, the conduct of proceedings, and the protection of 

procedural fairness – will be addressed in Chapter 4. However, before getting to these 

issues, it is first necessary to expand our consideration of issues relevant to judicial 

ethics beyond the theoretical by looking at the circumstances in which the ethics of 

the international criminal bench, particularly with respect to its independence and 

impartiality, have been challenged and, on occasion, successfully rebutted.  

 

III. QUESTIONING INDEPENDENCE AND IMPARTIALITY – 

EXCUSAL AND DISQUALIFICATION OF INTERNATIONAL 

CRIMINAL JUDGES 

The fraught global politics at the heart of international criminal justice invites 

frequent accusations relating to the selectivity and partiality of proceedings.
66

 Given 

that international criminal proceedings typically emerge from past or ongoing 

situations of armed conflict or serious civil unrest it is to be expected that certain 
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communities will consistently oppose and challenge the fundamental basis upon 

which prosecutions are constructed. Prosecutions are likely to be criticized as uneven 

and to proceed on the basis of a presumption of guilt rather than innocence. In this 

context, scrutinizing the independence and impartiality of the international criminal 

bench is essential in insulating the legitimacy of international criminal proceedings. 

As this chapter has emphasized, the bench must essentially be beyond reproach and 

be very clearly seen to be acting in accordance with the highest standards of judicial 

ethics.  

Over the years there have been a number of regrettable incidents where 

members of the international criminal bench have fallen short of this standard and 

through their actions have fanned the flames of conspiratorial political innuendo. For 

example, in 1996, frustrated by the difficulties the ICTY was encountering in 

detaining suspects, the President of the Tribunal, Judge Antonio Cassese called on the 

International Olympic Committee to bar Serbia from participating in the Atlanta 

Games unless they assisted in arresting the “war criminals” Karadžić and Mladić.
67

 

More recently, the legitimacy of the ICTY was seriously undermined by the ‘Harhoff 

Affair’, which involved the leaking of a private email sent by Danish Judge Frederik 

Harhoff in which he railed against a set of acquittals and suggested (amongst other 

things) the possibility that then ICTY President, Judge Theodor Meron, had been 

influenced by pressure exerted on him by the governments of the USA and Israel.
68

 

While these examples are somewhat egregious (the ‘Harhoff Affair’ will be discussed 

in section 3.4. below), the vast majority of challenges to the independence and 

impartiality of the international criminal bench have been opportunistic, unfounded 

and often vexatious.
69

 Indeed, to date there are just a handful of examples of 

challenges to independence and impartiality being sustained by an international 

criminal tribunal, most notably with respect to former President of the SCSL, Judge 
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Geoffrey Robertson, and the aforementioned Judge Harhoff. However, the 

jurisprudence that has emerged from these challenges has greatly elucidated our 

understanding of the principles underpinning notions of independence and 

impartiality, in particular those pertaining to subjective and objective bias.  

The procedural right of parties to challenge the independence and impartiality 

of the bench is essential to the transparent fulfillment of the rule of law and the 

administration of justice. Reflecting on this point, the Trial Chamber of the SCSL 

stated:   

[T]he right to challenge the impartiality of a Judge and the possibility of recusing 

him, or for him to voluntarily recuse himself and to withdraw from the 

proceedings, is universally recognized. It is founded on the solid grounds that it 

is a crucial and fundamental norm and tool common to civilized judicial systems 

and practices intended to ensure the observation by Judges, of professional 

values, ethics and standards and to protect the fundamental human rights of users 

of the judicial system and even the public generally, from a possible judicial 

autocracy of the Judges that could go against and contravene the very values that 

justice is supposed to serve in a democratic society.
70

 

Indeed, the development of a vast body of jurisprudence before international courts 

dealing with challenges to independence and impartiality has greatly facilitated a 

better understanding of their conceptual and practical contours. The European Court 

of Human Rights and the Inter-American Court of Human Rights have been 

particularly significant in this regard especially in relation to standards as applied to 

the domestic judiciary.
71

  

This body of jurisprudence has greatly influenced, and in large measure has 

acted as a guide for international criminal courts and tribunals when they are faced 

with challenges to independence and impartiality.  Challenges are more likely to 

question impartiality rather than independence as such. To a certain extent, this is 
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reflected in the wording of provisions providing for the excusal and disqualification 

of judges found variously in the relevant statutory provisions or Rules of Procedure 

and Evidence.
72

 For example, while the ICTY Statute is silent on the issue, Rule 15 of 

the Rules of Procedure and Evidence states: 

(A) A Judge may not sit on a trial or appeal in any case in which the 

Judge has a personal interest or concerning which the Judge has or 

has had any association which might affect his or her impartiality. 

The Judge shall in any such circumstance withdraw, and the 

President shall assign another Judge to the case. 

(B) (i) Any party may apply to the Presiding Judge of a Chamber for 

disqualification and withdrawal of a Judge of that Chamber from a 

trial or appeal upon the above grounds. The Presiding Judge shall 

confer with the Judge in question and report to the President.
73

 

Rule 15(A) is far from comprehensive in its scope, and in essence merely expressly 

provides for challenges based on accusations of subjective or actual bias relating to a 

judge’s interests or motives;
74

 however, as will be explored further below it has been 

interpreted as incorporating both subjective and objective notions of partiality. The 

bench’s self-policing of issues of independence and impartiality is illustrated by the 

implied ethical duty included within Rule 15(A) for a judge to withdraw in 

circumstances where a lack of impartiality may be perceived.
75

 It is seen further in the 

applicable adjudicative procedure provided for in Rules 15(B)(ii), (iii), and (iv), 

which ultimately places responsibility for the resolution of such issues in the hands of 

the Bureau and Presidency of the Tribunal.
76
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Unlike the ICTY Statute, the Rome Statute is far from silent on the matter 

with Article 41(2)(a) providing that: 

A judge shall not participate in any case in which his or her impartiality might 

reasonably be doubted on any ground. A judge shall be disqualified from a case 

in accordance with this paragraph if, inter alia, that judge has previously been 

involved in any capacity in that case before the Court or in a related criminal case 

at the national level involving the person being investigated or prosecuted.
77

  

The open, non-exhaustive wording of the first sentence of Article 41(2)(a) facilitates 

challenges based on both subjective and objective notions of bias (i.e. where there is a 

perceivable danger, probability or risk of partiality). Article 41(2)(c) provides that any 

question relating to the disqualification of a member of the bench is to be decided by 

an absolute majority of the judges.
78

 The terms of Article 41(2)(a) are significantly 

supplemented by Rule 34(1) which is equally non-exhaustive but specifically 

addresses four primary grounds relating to personal interest, private involvement, 

prior performance of functions, and expressions of opinion outside of the courtroom 

that may give rise to an objective appearance of bias:  

In addition to the grounds set out in article 41, paragraph 2, and article 42, 

paragraph 7, the grounds for disqualification of a judge, the Prosecutor or a 

Deputy Prosecutor shall include, inter alia, the following: 

(a) Personal interest in the case, including a spousal, parental or other close 

family, personal or professional relationship, or a subordinate relationship, 

with any of the parties; 

(b) Involvement, in his or her private capacity, in any legal proceedings initiated 

prior to his or her involvement in the case, or initiated by him or her 

subsequently, in which the person being investigated or prosecuted was or is 

an opposing party; 

(c) Performance of functions, prior to taking office, during which he or she 

could be expected to have formed an opinion on the case in question, on the 
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parties or on their legal representatives that, objectively, could adversely 

affect the required impartiality of the person concerned; 

(d) Expression of opinions, through the communications media, in writing or in 

public actions, that, objectively, could adversely affect the required 

impartiality of the person concerned.
79

 

Before looking at some of the more notable instances in which the 

independence and impartiality of the international criminal bench has been 

challenged, first it is worth considering instances in which judges have sought to 

excuse themselves from proceedings in line with their ethical duty to ensure that the 

independence and impartiality of proceedings is beyond reproach.   

 

3.1. The Ethical Duty to Request Excusal 

While excusal in the event of a possible conflict of interest or circumstances where 

independence and impartiality may be impugned for any reason is a common ethical 

duty of the international criminal bench, it is with respect to the application of Rule 

33 of the ICC Rules of Procedure and Evidence that the most fruitful jurisprudence is 

to be found. Rule 35 imposes an express ethical duty on members of the bench to 

request to be excused from a case when they have reason to believe that a ground for 

disqualification exists and “shall not wait for a request for disqualification to be 

made”.
80

 Unlike issues relating to the disqualification of members of the ICC bench, 

which require a decision of an absolute majority of a plenary of the judges, the 

Presidency is entrusted with either granting or denying excusal requests. To date, a 

number of requests in line with Rule 35 have been made by members of the ICC 

bench, although it is impossible to determine their frequency given that Rule 33 

makes clear that requests for excusal will only be made public “with the consent of 

the person concerned”.
81

 Those requests that have been made public, however, have 
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revolved around various issues relating to prior involvement in a case at the pre-trial 

level, prior determinations of questions of law, individual concerns of an objective 

appearance of bias, and judicial workload.
82

  

The majority of requests for excusal pursuant to Rules 33 and 35 have been 

based on concerns relating to a judge’s prior involvement in a case. As a practical 

matter, it is not unusual for a judge to move between divisions of the bench during 

their tenure, so often a judge may be engaged in the same case at different stages of 

the proceedings.
83

 For example, in the context of the Lubanga case, Judge Ušacka, 

who at the time was a member of the Appeals Chamber, submitted a Rule 33 

application in which she outlined concerns that her involvement in the determination 

of a single procedural motion in the case while serving as a member of the Pre-Trial 

Chamber was potentially disqualifying given the terms of Article 41(2)(a), whereby a 

member of the bench may be disqualified due to previous involvement “in any 

capacity” in a case.
84

 The application provided the Presidency with an opportunity to 

unpack the requirements and, in particular, the object and purpose of Article 41(2)(a): 

The Presidency considers the overriding purpose of article 41(2)(a) to be the 

safeguarding of the integrity of proceedings of the Court by ensuring that no 

judge participates in a case in which his or her impartiality might reasonably be 

doubted on any ground. Such purpose is manifest in the first sentence of article 

41(2)(a) itself, but is confirmed by the interrelationship between articles 40 and 

41, with the broader objective of these provisions being the safeguarding of 

judicial functions and ensuring confidence in the judiciary. Noting also the 

placement of article 41 in Part IV of the Statute dealing with the composition and 

administration of the Court, the Presidency considers that a further objective of 

article 41 is ensuring the overall efficiency of the conduct of proceedings before 

the Court. As such, the Presidency prefers the latter understanding expressed in 

                                                 
82
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the preceding paragraph: namely that the relevant part of article 41(2)(a) is 

concerned with disqualification where a judge has previously been involved in 

any capacity which gives rise to a reasonable ground to doubt his or her 

impartiality. The Presidency finds this interpretation most consistent with the 

object of ensuring that the impartiality of judges cannot reasonably be 

reproached, at the same time as ensuring the efficient conduct of proceedings.
85

  

In rejecting the application the Presidency made clear that prior involvement 

in a case is not a strict standard, but rather the particular context, including the stage 

of proceedings, must be taken into consideration in determining whether the nature 

and degree of prior involvement gives rise to an objective appearance of bias.
86

 In a 

similar instance in the Ntaganda case, Judge Kuenyehia, requested excusal from 

appeals proceedings on account of her prior pre-trial chamber involvement in the case 

which had included participation in the decision on the issuance of an arrest warrant. 

The Presidency has noted that where the ground of appeal directly relates to issues 

addressed at a prior stage in the proceedings in which the requesting judge 

participated, including at the arrest warrant stage, this may give rise to grounds for 

granting excusal.
87

 However, in this instance, taking guidance from relevant 

jurisprudence of the European Court of Human Rights, and the ICTY, the Presidency 

determined that since the applicable standard of proof applied in the arrest warrant 

decision was reasonable grounds to believe that the accused had committed a crime 

within the jurisdiction of the Court – and so clearly distinguishable from the more 

onerous standards applied at later stages of the proceedings – mere involvement in the 
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decision did not give rise to objective bias.
88

 Consistent with this, in the Katanga and 

Ngudjolo Chui case the Presidency granted the excusal requests of both Judge Ušacka 

and Judge Kuenyehia due to their involvement in both the arrest warrant and the 

confirmation of charges decisions.
89

 

The Presidency has rejected requests based on prior determinations of 

questions of law in unrelated cases, and in doing so has sought guidance from the 

ICTY. For example, in rejecting Judge Trendafilova’s excusal request based on 

concerns that her interpretation of Article 25(3)(d) in an earlier case may give rise to 

an objective appearance of bias, the Presidency relied on the ICTY’s statement in the 

Brđanin and Talić case that: 

There may be many situations in which previous decisions of a judicial officer on 

issues of fact and law may generate an expectation that he is likely to decide 

issues in a particular case adversely to one of the parties. But this does not mean 

either that he will approach the issues in that case other than with an impartial 

and unprejudiced mind in the sense in which that expression is used in the 

authorities or that his previous decisions provide an acceptable basis for inferring 

that there is a reasonable apprehension that he will approach the issues in this 

way.
90

 

Were the Presidency to grant requests based on a judge’s previously stated 

interpretational position on a question of law it would result in the practically absurd 

situation where a judge would only be permitted to address legal questions once.
91

 

Simply because a judge has taken a particular position on a question of law in one 
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case does not suggest that when faced with the same question or a similar issue again 

in another case the judge will not approach it with an open and unprejudiced mind.
92

 

The integrity of the judicial function requires that the presumption of impartiality only 

be rebutted on firmly established grounds of subjective or objective bias.  

 As outlined in Chapter 1, members of the international criminal bench tend to 

have diverse professional backgrounds that will frequently include engagement with 

and involvement in situations and issues relevant to international criminal justice. For 

example, it is not unheard of for a member of the bench to have worked with inter-

governmental or non-governmental organizations on human rights issues or questions 

of international humanitarian law, be it as a legal advisor or in a fact-finding role of 

some kind. Indeed, it is this prior experience that qualifies them for election to the 

bench. Frequently though, the professional background and prior activities of a judge 

may give rise to concerns of an objective appearance of bias. As will be discussed in 

section 3.2, such concerns are often the subject of motions for disqualification; 

however, on occasion judges have preemptively raised the issue themselves in line 

with their ethical responsibilities. Such was the case with Judge Monageng’s request 

for excusal from Pre-Trial Chamber I’s reconsideration of the warrant of arrest in the 

Al-Bashir case.
93

 Judge Monageng drew the Presidency’s attention to the fact that 

prior to her election to the ICC bench she had acted as a Commissioner of the African 

Commission of Human and Peoples’ Rights and in that capacity had been involved in 

the preparation and adoption of a draft report based on the outcome of a fact-finding 

mission on the situation in Darfur. While she did not participate in the fact-finding 

mission, and the report prepared pursuant to it did not include findings on individual 

criminal responsibility, she nonetheless felt compelled to request excusal. Rejecting 

the request, the Presidency reflected on the applicable standard for establishing 

grounds for objective bias, whereby, “the assessment of the appearance of bias 

requires consideration of whether the circumstances would lead a reasonable 
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observer, properly informed, to reasonably apprehend bias”.
94

 Applying this standard 

the Presidency concluded: 

[W]hen assessing the appearance of bias in the eyes of the reasonable observer, it 

is presumed that the judges of the Court are professional judges, and thus, by 

virtue of their experience and training, are capable of deciding on the issue before 

them while relying solely and exclusively on the evidence adduced in the 

particular case whilst excluding any information that was available to them in 

other capacity.
95   

In view of the essential purpose of Article 41 to safeguard the integrity of 

proceedings judges have on occasion submitted excusal requests on grounds relating 

to their ongoing workload and the impact this may have on their ability to effectively 

and efficiently execute their judicial functions. The Presidency has not been averse to 

such requests and has granted them on a number of occasions. For example, Judge 

Steiner was granted her request to be excused from her functions in Pre-Trial 

Chamber III arguing that as a member of both Pre-Trial Chambers I and III she was 

“assigned to perform her functions in three out of the four situations for which the 

Prosecution has decided to initiate an investigation” and was doing so with the 

assistance of just one legal officer, an assistant legal officer and an intern.
96

 At the 

time of her request it was expected that cases arising from the OTP’s investigations 

into the situations in the Central African Republic, and Darfur, Sudan would shortly 

come before Pre-Trial Chamber III.  In light of this expected additional workload, 

Judge Steiner requested the Presidency to excuse her “in order to guarantee the good 

administration of justice”.
97

 Judge Kaul was similarly granted excusal from his 

functions as a member of Trial Chamber II in light of his ongoing caseload and his 

administrative responsibilities as Second Vice-President of the Court.
98

 While the 
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Presidency has been sympathetic to workload issues it has also denied such requests 

on the ground that appropriate management of the scheduling of hearings would 

mitigate any concerns with respect to the efficient administration of justice.
99

 

The ICC bench evidently takes seriously the ethical responsibility imputed by 

Rule 35 and the requests submitted pursuant to it have erred largely on the side of 

caution.
100

 The readiness of the bench to request excusal is no doubt influenced by 

Rule 24(2)(a) which includes failure “to comply with the duty to request excusal, 

knowing that there are grounds for doing so” as a “serious breach of duty” which may 

result in disciplinary measures or even removal from the bench in line with Article 

46(1)(a).
101

 Excusal plays an important role in galvanizing the legitimacy of the 

bench. As Mégret points out, it sends “a positive signal about the judicial process, 

showing that judges are willing to allow justice and the perception of justice take 

precedence over cases in which they may have a considerable personal and 

professional interest”.
102

 The bench’s perception of possible grounds giving rise to 

subjective or objective bias is essential, however, the most interesting jurisprudence 

has arisen from those instances in which impartiality has been directly impugned by 

one of the parties to the proceedings. 

 

3.2 Grounds for Disqualification: Conflicts of Interest – Personal 

Interest or Previous Functions 

As a core procedural right, all parties to the proceedings are permitted to apply for the 

disqualification of a judge based on a challenge to their independence and 

impartiality.
103

 The applicable statutory and procedural provisions relevant to the 
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disqualification process before the ad hoc Tribunals, the SCSL, and the ICC have 

been outlined above, but it is fair to say that the ICTY has been particularly influential 

in developing a significant body of jurisprudence elucidating the boundaries of 

subjective and objective bias. Over the years, international criminal courts and 

tribunals have dealt with a rich variety of disqualification motions employing a vast 

array of arguments attempting to establish subjective and/or objective bias. As is 

evident from the jurisprudence considered below challenges based on subjective or 

actual bias tend to allege that the impugned judge has a personal interest in the case or 

has had some prior involvement in a private capacity in proceedings involving one of 

the parties. Challenges based on objective or perceived bias generally rely on 

arguments relating to the performance of prior functions or the expression of opinions 

that “objectively, could adversely affect the required impartiality of the person 

concerned”.
104

  

The first significant occasion on which the ICTY was required to address 

issues relating to judicial independence and impartiality arose with respect to a 

challenge to Judge Elizabeth Odio Benito.
105

 Elected to the ICTY bench in September 

1993 for a four-year term, Judge Odio Benito, alongside Judge Karibi-Whyte and 

Judge Jan composed the Trial Chamber in the Delalić et al. case. Faced with the 

prospect that the terms of office of all three judges would expire in November 1997, 

the Security Council passed Resolution 1126 permitting them to continue in office 

until the conclusion of the case.
106

 Around this time Judge Odio Benito informed the 

President of the Tribunal, Judge Antonio Cassese, of her intentions to seek election to 

the position of Second Vice-President of Costa Rica and if elected to assume the 

functions of that office only after completion of her work as a member of the Trial 

Chamber. In February 1998, she was duly elected, and with the approval of the 

Plenary of Judges, took the oath of office in May 1998. The President of Costa Rica, 
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Miguel Angel Rodriguez wrote to the Tribunal confirming that Judge Odio Benito 

would only assume her office upon completion of the Delalić et al. case. Shortly after 

Judge Odio Benito took the oath of office the four accused submitted a joint motion 

requesting her disqualification arguing that she had “ceased to possess the criteria 

required for [an] independent judge in international law” and had “acquired an 

association which may affect her impartiality”.
107

 The motion essentially argued that 

there were reasonable grounds for finding subjective bias on account of her election to 

the office of Vice-President. In addition it was argued that her election to the office of 

Vice-President had the effect of rendering her no longer qualified to hold judicial 

office domestically as required by Article 13 of the Statute. While neither Article 13 

nor Rule 15 expressly prohibit a judge from holding political office, the motion 

argued that both provisions taken together “have the same effect as Article 16(1) of 

the Statute of the International Court of Justice, which provides that ‘[n]o member of 

the Court may exercise any political or administrative function”.
108

  

Addressing the motion, the Bureau invoked jurisprudence of the European 

Court of Human Rights elucidating the basic parameters for assessing the presence of 

subjective and objective bias in accordance with Article 6(1) of the Convention. 

Quoting Hauschildt v Denmark specifically, the Bureau outlined the two-pronged test 

applied by the ECHR: 

The existence of impartiality for the purposes of article 6(1) must be determined 

according to a subjective test, that is on the basis of the personal conviction that a 

particular judge has in a given case, and also according to an objective test, that 

is ascertaining whether the judge offered guarantees sufficient to exclude any 

legitimate doubt in this respect.
109

 

The Bureau determined that the assurances offered by both Judge Odio Benito and the 

President of Costa Rica were sufficient to extinguish any concerns with respect to her 

ongoing independence and impartiality and that it had not been shown that she ceased 
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to possess the qualifications required by the Constitution of Costa Rica for the 

appointment to judicial office.
110

  

 The decision of the Bureau did not mark the end of the matter however, and 

the Defence sought to effectively re-litigate the issue in the context of its appeal 

against the judgment of the Trial Chamber. The Appeals Chamber, endorsing the 

findings of the Bureau, seized on the opportunity to offer guidance on the 

interpretation of Article 13 and Rule 15. The Appeals Chamber was of the view that 

the question to be determined was: 

[W]hether the reaction of the hypothetical fair-minded observer (with sufficient 

knowledge of the circumstances to make a reasonable judgment) would be that 

Judge Odio Benito might not bring an impartial and unprejudiced mind to the 

issues arising in the case. The apprehension of bias must be a reasonable one. 

Such circumstances within the knowledge of the fair-minded observer would 

include the traditions of integrity and impartiality which a judge undertakes to 

uphold. A judge of the Tribunal makes a solemn declaration that he or she will 

perform the duties and exercise the powers of such an office ‘honourably, 

faithfully, impartially and conscientiously’.
111

 

After careful consideration of the arguments, the Appeals Chamber found that there 

was no reasonable apprehension of bias concluding that no fair-minded observer 

would find that Judge Odio Benito, “had placed herself in a position of conflict of 

interest with her position as a judge…and that she might therefore not bring an 

impartial and unprejudiced mind to the issues arising in the Čelebići case”.
112

 

 Moving beyond the terms of their original motion for disqualification, the 

Defence challenged Judge Odio Benito on an additional ground relating to her 

membership of the Board of Trustees of the United Nations Voluntary Fund for 

Victims of Torture, arguing that membership of such a body gave rise to an 

reasonable apprehension of bias, especially in light of the fact that the case required 

the trial bench to adjudicate charges of torture.
113

 The Chamber acknowledged that as 
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a member of the Board of Trustees, Judge Odio Benito was engaged in a personal 

capacity in fundraising activities aimed at providing assistance to victims of torture, 

however, it rejected the suggestion that such involvement “could reasonably be 

regarded as in any way inconsistent with the fair and impartial adjudication of charges 

of torture in her different capacity as a judge of the Tribunal”.
114

 Noting its seminal 

findings in the Furundžija case (discussed below), the Appeals Chamber held that: 

[P]ersonal convictions and opinions of judges are not in themselves a basis for 

inferring a lack of impartiality. In relation to the particular subject of torture, it is 

difficult to accept that any judge eligible for appointment to the Tribunal – and 

thus a person of ‘high moral character, impartiality and integrity’, as required by 

Article 13 of the Tribunal’s Statute – would not be opposed to acts of torture. A 

reasonable and informed observer, knowing that torture as a crime under 

international and national laws, would not expect judges to be morally neutral 

about torture. Rather, such an observer would expect judges to hold the view that 

persons responsible for torture should be prosecuted.
115

 

The Chamber continued: 

[W]hile an objective observer may reasonably infer from such membership that 

Judge Odio Benito sympathizes with victims of torture, it is far from ‘inescapable 

logic’ that she would therefore be biased against persons alleged to be 

perpetrators of torture. A person opposed to torture may be expected to hold the 

view that those responsible for committing that offence should be punished, but 

this is fundamentally different to bias against any person accused of torture. This 

is particularly so in the case of judges who, as discussed above, are presumed to 

be impartial, and are professionally equipped, by virtue of their training and 

experience, for the task of fairly determining the issues before them by applying 

their minds to the evidence in the particular case.
116

 

 The Appeals Chamber’s determination of the challenge to Judge Odio Benito 

was built on reasoning laid down in its judgment in the Furundžija case some six 

months previously. In this case, the appellant argued that the presiding judge of the 

Trial Chamber, Judge Florence Mumba, should have been disqualified on account of 

                                                 
114

 Ibid, para 698.  
115

 Ibid, para 699. 
116

 Ibid, para 700.  



Chapter 2 

91 

 

her prior involvement with the United Nations Commission on the Status of Women 

(UNCSW). As a representative of the Zambian government to the UNCSW from 

1992-1995 (i.e. shortly prior to her appointment to the bench of the ICTY), Judge 

Mumba was involved in various discussions, and participated in the passing of 

resolutions, relating to allegations of mass and systematic rape arising in the context 

of the conflict in the former Yugoslavia. It was further argued that as a member of the 

UNCSW’s Expert Group established pursuant to its Platform for Action, Judge 

Mumba had worked directly with the OTP Lead Counsel in the case, Patricia Viseur-

Sellers, as well as the three authors of an amicus curiae brief submitted to the Trial 

Chamber, such as to create a conflict of interest thereby giving rise to a reasonable 

apprehension of bias. Furundžija contended that “Judge Mumba should have been 

disqualified as an appearance was created that she had sat in judgement in a case that 

could advance and in fact did advance a legal and political agenda which she helped 

to create whilst a member of the UNCSW”.
117

 Furundžija submitted that the challenge 

had not been raised previously before the Trial Chamber and was only brought to the 

attention of the Bureau following the issuance of the Trial Judgment as he had not 

been previously aware of Judge Mumba’s associations and personal interest in the 

case.
118

 The Chamber nonetheless agreed to consider the matter, “given its general 

importance”,
119

 and the fact that it was the first occasion the Appeals Chamber had 

been requested to address issues of judicial impartiality.
120

 

 In adducing the appropriate test for evaluating subjective and objective bias, 

the Appeals Chamber developed the reasoning of the Bureau in the Delalić et al. case, 

and in the process examined a large body of domestic case-law and, in particular, the 

jurisprudence of the European Court of Human Rights with respect to Article 6(1) of 

the Convention. Following the distillation of this jurisprudence, it determined “that 

there is a general rule that a Judge should not only be subjectively free from bias, but 

also that there should be nothing in the surrounding circumstances which objectively 

gives rise to an appearance of bias”.
121

 To this end the Chamber identified two 
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principles that “should direct it in interpreting and applying the impartiality 

requirement of the Statute”:
122

 

A. A Judge is not impartial if it is shown that actual bias exists. 

B. There is an unacceptable appearance of bias if: 

(i) A Judge is a party to the case, or has a financial or proprietary 

interest in the outcome of a case, or if the Judge’s decision will lead 

to the promotion of a cause in which he or she is involved, together 

with one of the parties. Under these circumstances, a Judge’s 

disqualification from the case is automatic; or 

(ii) The circumstances would lead a reasonable observer, properly 

informed, to reasonably apprehend bias.
123   

The reasonable person for the purpose of the Principle B(ii) is interpreted as being “an 

informed person, with knowledge of all the relevant circumstances, including the 

traditions of integrity and impartiality that form a part of the background and apprised 

also of the fact that impartiality is one of the duties that Judges swear to uphold”.
124

 

 Applying both principles the Chamber found that no reasonable basis existed 

upon which to question the impartiality of Judge Mumba. With respect to her 

activities as a member of the UNCSW the Chamber commented that even if were 

established that she was inclined to share its goals and objectives with regard to the 

rights of women, “that inclination, being of a general nature, is distinguishable from 

an inclination to implement those goals and objectives as a Judge in a particular 

case”.
125

 Furthermore, the Chamber recognized that each judge will have personal 

convictions,
126

 and that “[t]o endorse the view that rape as a crime is abhorrent and 

that those responsible for it should be prosecuted within the constraints of the law 

cannot in itself constitute grounds for disqualification”.
127

  

This recognition fundamentally accepts the realist view that upon appointment 

judges are not blank slates, nor are they, as Theodor Meron has put it, “empty vessels 
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that the litigants fill with content”,
128

 but rather are characterized by the diversity of 

their prior experience. Indeed, it is such experience that expressly qualifies them for 

elevation to the bench.
129

 In this regard, in the Chamber’s view it would have been 

“an odd result if the operation of an eligibility requirement were to lead to an 

inference of bias”.
130

 The Chamber’s reasoning once more makes clear that there is “a 

high threshold to reach in order to rebut the presumption of impartiality”, and that it 

may only be rebutted on the basis of firmly established evidence.
131

 

 The reasoning of the Appeals Chamber in Furundžija, and specifically its 

elucidation of the “reasonable observer” test, has shaped the way in which issues of 

independence and impartiality are assessed by international criminal courts and 

tribunals.
132

 Its unavoidable influence is amply illustrated by the frequency and 

consistency with which it has been invoked in the subsequent case law of the ICTR,
133

 

the SCSL
134

 and the ICC.
135

 

 The challenges to both Judge Odio Benito and Judge Mumba claimed, inter 

alia, the existence of an objective appearance of bias on account of their prior or 
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ongoing association with an intergovernmental organization. At the ICC, a similar 

issue arose with respect to former President Judge Sang-Hyun Song in the context of 

the Lubanga case.
136

 In this instance, the Defence submitted an application for his 

disqualification arguing that his role as President of UNICEF/Korea gave rise to a 

conflict of interest in light of fact that UNICEF had tendered submissions before the 

Trial Chamber during the course of reparations proceedings.
137

 Lubanga submitted 

that “if a judge’s decision will lead to the promotion of a cause in which that judge is 

involved together with one of the parties, that is sufficient to give rise to a conflict of 

interest and an automatic disqualification”.
138

 In applying the reasonable observer 

test, the Plenary of Judges quoted the comments of the Supreme Court of Canada in 

Wewaykum Indian Band v Canada, to the effect that: 

[The reasonable apprehension of bias test] is an inquiry that remains highly fact-

specific…Whether the facts, as established, point to [a] financial or personal 

interest of the decision-maker, present or past link with a party, counsel or judge; 

earlier participation or knowledge of the litigation; or expression of views and 

activities, they must be addressed carefully in light of the entire context. There 

are no shortcuts.
139

 

A majority of the Plenary ultimately rejected the application, determining that:  

A reasonable observer, having knowledge of all the facts, including the limited 

nature of the Judge’s work with UNICEF/Korea, the context and entire contents 

of the statements in the article in the Korea Herald, and the extent of the 

involvement of UNICEF in the appeals at hand, would not reasonably apprehend 

bias.
140

  

Intriguingly, Judge Eboe-Osuji appended a separate concurring opinion to the 

decision of the majority where he sought to inject an element of pragmatic reasoning 

into the appraisal of disqualification requests. Judge Eboe-Osuji was keen to 

                                                 
136

 Lubanga, (Decision of the Plenary of Judges on the Defence Application of 20 February 2013 for 

the Disqualification of Judge Sang-Hyun Song) (supra n134). 
137

 Ibid, para 25.  
138

Ibid, para 27.  
139

Ibid, para 48, quoting Wewaykum Indian Band v Canada, [2003] 2 SCR 259 (26 September 2003), 

para 77.  
140

 Lubanga, (Decision of the Plenary of Judges on the Defence Application of 20 February 2013 for 

the Disqualification of Judge Sang-Hyun Song), ibid, para 50.  



Chapter 2 

95 

 

distinguish Judge Song’s alleged conflict of interest from that of Lord Hoffmann in 

the Pinochet case, which only came to the attention of the House of Lords after the 

issuance of its decision in the case.
141

 He was of the opinion that since the Appeals 

Chamber was aware of Judge Song’s potential conflict in advance of any decision in 

the Lubanga case they would thus be “mindful of any potential influence” and would 

be “able to assess how much weight to attach” to his contribution.
142

 He felt this was 

relevant given the pragmatic constraints encumbering the ICC bench, particularly 

with regard to the limited number of judges available to sit on any one case.
143

 He 

envisaged a scenario in which considerations of necessity may prevail whereby a 

judge who should be objectively disqualified should nonetheless be permitted to sit in 

a case “if the disqualification would result in no other judge being available to 

conduct the case”.
144

 However, he offered no insight into how such pragmatism 

would interact with the rights of the accused, Article 21(3) of the Rome Statute, or the 

proper administration of justice.  

 

3.3 Grounds for Disqualification: Biased Expressions of Opinion  

The most notorious and fraught disqualification decisions relate, without question, to 

those applications that involve allegations of bias arising from a judge’s expression of 

opinion both inside and outside the courtroom. Assessing impartiality when personal 

interests are involved, or when there is some evidence of prior participation in a case 

(in another capacity, such as in the role of defence counsel for example)
145

 is a 

relatively straightforward exercise. However, challenges to impartiality based on 
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accusations of apprehensible bias arising from past declarations or expressions of 

opinion “are more problematic, and occupy something of a ‘grey zone’”.
146

 

Problematic as they may be, they are nevertheless an increasingly common feature of 

international criminal litigation. Reflecting on their prevalence, Fred Mégret has 

suggested that, “[i]n a context where the personal stakes are great, where aggressive 

defense litigation is the rule and in an atmosphere of distrust, it is perhaps not a 

surprise that the defendants have combed the records of their judges to detect signs of 

bias”.
147

 

3.3.1 Opinions Expressed in Previous Cases 

On occasion there have been unsuccessful attempts to impugn the impartiality of a 

judge based on their courtroom behaviour,
148

 however, a more common ground 

relates to a judge’s previous participation in cases involving adjudication of the same 

or similar facts, or questions of law. The international criminal bench is a finite 

community and it is entirely to be expected that they will be frequently involved in 

more than one case involving similar facts and which turn on related points of law. 

Addressing the issue in the Kordić and Čerkez case, the ICTY stated that:  

[I]t does not follow that a judge is disqualified from hearing two or more criminal 

trials arising out [of] the same series of events, where he is exposed to evidence 

relating to these events in both cases. This applies also to the situation where an 

accused in the later case was previously named as a co-accused in the first 

indictment. A judge is presumed to be impartial.
149

  

To find otherwise would be to cause the work of the Tribunal to “grind to a halt”.
150

 

In the Media case, the Defence impugned the impartiality of Judge Pillay due to her 
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previous participation in the Akayesu case. In rejecting the argument, the Appeals 

Chamber remarked that:  

[T]he Judges of this Tribunal and those of the ICTY are sometimes involved in 

several trials which, by their very nature, cover issues that overlap. It is assumed, 

in the absence of evidence to the contrary, that, by virtue of their training and 

experience, the Judges will rule fairly in the issues before them, relying solely 

and exclusively on the evidence adduced in the particular case.
151

 

In the Brđanin and Talić case, a request was submitted for the disqualification 

of Judge Mumba, on the grounds that her involvement in the Tadić Appeals 

Judgment, and in particular its classification of the armed conflict in Bosnia and 

Herzegovina as international in character, gave rise to the reasonable apprehension of 

bias as the issue of the nature of the armed conflict was central to the defence case.
152

 

Rejecting the application, the Chamber relied on the comments of Mason J of the 

High Court of Australia in Re JRL; Ex parte CJL to the effect that: 

There may be many situations in which previous decisions of a judicial officer on 

issues of fact and law may generate an expectation that he is likely to decide 

issues in a particular case adversely to one of the parties. But this does not mean 

either that he will approach the issues in that case otherwise than with an 

impartial and unprejudiced mind in the sense in which that expression is used in 

the authorities or that his previous decisions provide an acceptable basis for 

inferring that there is a reasonable apprehension that he will approach the issues 

in this way. In cases of this kind, disqualification is only made out by showing 

that there is a reasonable apprehension of bias by reason of prejudgment and that 

this must be “firmly established”.
153
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In the Karamera case, the Bureau of the ICTR made clear that in assessing whether 

the content of previous decisions gives rise to actual bias or a reasonable 

apprehension of bias the identification of an error of law on its own is insufficient:  

[W]hat must be shown is that the rulings are, or would reasonably be perceived 

as, attributable to a pre-disposition against the applicant, and not genuinely 

related to the application of law, on which there may be more than one possible 

interpretation, or to the assessment of the relevant facts.
154

 

 However, the ICTY has stated that, it “would not rule out entirely the 

possibility that decisions rendered by a Judge or Chamber by themselves could suffice 

to establish actual bias, it would be a truly extraordinary case in which they 

would”.
155

 Just such an extraordinary case appeared to present itself with respect to 

Judge Bankole Thompson in the context of the RUF case before the SCSL. As 

Presiding Judge in the CDF case, Judge Bankole Thompson appended a separate 

concurring and partially dissenting opinion to the judgment of the majority. In the 

opinion he argued that both accused should have been acquitted on all counts as their 

actions were excusable based on the defence of necessity despite that fact that neither 

had raised that particular argument in their pleadings. In the subsequent RUF case, the 

three accused sought Judge Bankole Thompson’s withdrawal or disqualification as his 

separate opinion in the CDF case, in particular the manner in which it was expressed, 

“reached conclusions of fact and law that give rise to reasonable doubts concerning 

his impartiality and/or the express conclusions that evince a strong commitment to the 

Prosecution’s cause/case which gives rise to the appearance of bias”.
156

 The motion 

alleged prejudgment of issues relevant to the case based on the language contained in 

the opinion that appeared to characterize the RUF as a criminal organization whose 

activities were “marked by anarchy, tyranny and evil”.
157
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Judge Bankole Thompson rejected the suggestion of bias in the strongest 

terms possible, even going so far as to bizarrely argue that the motion was contrary to 

judicial immunity as provided for under the Agreement Between the United Nations 

and the Government of Sierra Leone on the Establishment of a Special Court for 

Sierra Leone.
158

 In addressing the challenge the Chamber comprehensively rejected 

Bankole Thompson’s interpretation of judicial immunity, stating that a “judge can 

never enjoy immunity from allegations of bias”.
159

 Reflecting on the right of a judge 

to express an opinion in a particular case, they noted the ethical obligation to be 

reserved and measured in the exercise of this right, so as not to give rise to an 

objective appearance of bias.
160

 They acknowledged that the language utilized in the 

separate opinion could be considered in its isolated context as aggressive, offensive 

and potentially injurious, and indeed established, “some indicia of an appearance of 

bias”.
161

 However, given the strong threshold for rebutting the presumption of 

impartiality, Judge Bankole Thompson’s position as a professional judge, and the fact 

that his comments in the separate opinion do not refer to any specific RUF accused, 

the Chamber determined that there was insufficient evidence to firmly establish a 

reasonable apprehension of bias.
162

 It seems therefore that the presumption of 

impartiality is extremely difficult to rebut based on opinions expressed in previous 

decisions.  

3.3.2. Opinions Expressed Prior to Appointment to the Bench 

There is naturally an ethical distinction to be made between the views and opinions 

expressed publically by a judge prior to appointment and those that are made during 

their tenure. As reflected in the Mumba case, individuals appointed to the 

international criminal bench are likely to have analyzed and commented on issues 

relevant to international criminal justice in a variety of capacities and contexts prior to 

their appointment. Prior to appointment judges may have gone on the record and 

expressed strong opinions with respect to particular points of law or been involved in 

a quasi fact-finding role, for example, as a member of an international commission of 
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inquiry or consultant to a non-governmental organization. However, the mere prior 

expression of opinion is not sufficient in and of itself to rebut impartiality. After all, 

as Mégret eloquently puts it, “impartiality denotes the particular ability of an 

individual to abstract him/herself from his prior opinions, to reduce oneself to one’s 

functions, to identify in oneself what are sources of bias. There is a sort of 

dédoublement involved, of the ‘judge’ perhaps limiting the subjectivity of the 

‘person’.”
163

  

The disqualifying potential of opinions expressed prior to appointment 

infamously arose in the Sesay et al. case before the SCSL. The defendants, Sesay, 

Kallon and Gbao, requested that the then President of the SCSL, Judge Geoffrey 

Robertson, either withdraw or be disqualified from the case, and all future cases 

involving the Revolutionary United Front (RUF), due to the “most grave bias” 

demonstrated in comments he made in his book, Crimes Against Humanity: The 

Struggle for Global Justice.
164

 The book, originally published in 1999, is an 

immensely wide ranging work that distills for a general readership the history of the 

human rights movement and explores efforts aimed at ensuring international 

accountability for grave crimes.
165

 The motion for disqualification focused on 

Robertson’s account of and reflections on the civil war in Sierra Leone and 

highlighted several passages that, in their view, displayed a lack of impartiality to the 
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accused.
166

 For example, in one passage he refers to RUF leader Foday Sankoh as 

“the nation’s butcher” and “a psychopath given to mutilating civilians”.
167

 He alludes, 

amongst other things, to the RUF committing various crimes and suggests that the 

organization was “guilty of atrocities on a scale that amounts to a crime against 

humanity [which] must never be forgiven”.
168

 The Prosecution, in an unprecedented 

concession, stated that, “the material could lead a reasonable observer, properly 

informed, to apprehend bias”.
169

  

Judge Robertson declined to withdraw from the proceedings since the motion 

requested that the withdrawal be effective with regard to all cases involving the RUF 

and to accede to it would effectively require him to resign his position. He submitted 

that, “[t]o permit such a challenge would be contrary to the principle of judicial 

independence, under which a judge must be secure in the office itself, 

notwithstanding the right of parties to seek his removal from the bench in a particular 

case, a judge would most sensibly resign his office, but that decision must, if judicial 

independence is to be maintained, be his decision alone”.
170

 

In light of his refusal to withdraw the Appeals Chamber considered whether 

Judge Robertson should be disqualified in accordance with Rule 15(B) of the Rules of 

Procedure and Evidence. Applying the reasonable observer test, Judge King, on 

behalf of the Appeals Chamber found that: 

It is irrelevant for the purposes of this Ruling whether or not the passages 

hereinbefore referred to are true or not. The learned Justice is certainly entitled to 

his opinion. That is one of his fundamental human rights. The crucial and 

decisive question is whether an independent bystander so to speak, or the 

reasonable man, reading those passages will have a legitimate reason to fear that 

Justice Robertson lacks impartiality. In other words, whether one can apprehend 
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bias. I have no doubt that a reasonable man will apprehend bias, let alone an 

accused person and I so hold.
171

 

Judge Robertson accepted the decision of the Chamber stating that: 

I would like it known that I hold no preconceived views on the guilt or innocence 

of the three ex RUF defendants. However, because of my criticisms of the RUF 

as an organization, published before I was appointed to the Court, I accept that 

there could be a perception that I could not judge them with an open mind and on 

that basis I will, unless they request me to sit, withdraw from their cases if they 

come before the Appeals Chamber.
172    

Shortly after Judge Robertson’s disqualification the Appeals Chamber was 

once again seized of a disqualification motion, in this instance with respect to Judge 

Renate Winter. The motion alleged that Judge Winter should be disqualified from 

participating in the deliberations of the Appeals Chamber with respect to a 

preliminary motion submitted in the Norman case which challenged the customary 

law status of the crime of recruitment of child soldiers.
173

 UNICEF had applied to, 

and was permitted by, the Appeals Chamber to submit an amicus curiae brief on the 

preliminary motion. Norman argued that Judge Winter had a personal interest in the 

case amounting to “actual bias”, on account of her prior association with UNICEF, in 

particular with regard to her participation in the drafting of a report entitled, 

‘International Criminal Justice and Children’.
174

 Applying Furundžija’s reasonable 

observer test the Appeals Chamber rejected the motion stating that: 

[W]e find that each of the grounds relied upon by the Defence Motion, rather 

than proving any actual or perceived bias on the part of Justice Winter with 

regard to the question of if and when the recruitment of child soldiers became a 

crime under international law, are evidence of the internationally recognized 

qualifications of Justice Winter in the general field of juvenile justice.
175
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The Chamber added that simply because a judge has expressed an opinion on a point 

of law that is unfavourable to the accused is not a sufficient ground for bias.
176

 

  The ICC was operational for almost ten years before it received its first 

request for the disqualification of a judge. Submitted in the Banda and Jerbo case, 

arising out of the Situation in Darfur, Sudan, it related to Judge Eboe-Osuji and 

focused, amongst other things, on views expressed in a blog-post prior to his election 

to the bench. The blog-post entitled, “Healing the Rift: The Impasse between the AU 

and the Court”, focused on the African Union’s failed Article 16 deferral request with 

respect to the Al Bashir case. Rejecting the request, a Majority of the Plenary (Judges 

Ušacka and Fremr dissenting), found that, “[i]n the absence of a genuine link between 

the blog commentary and the case, no reason to doubt the respondent’s impartiality 

was demonstrated”.
177

 Citing the Monageng excusal request and similar examples 

from the ICTY, the Majority stated that “it was evident that formations or expression 

of opinion tangentially connected to a case did not necessarily give rise to 

disqualification.”
178

  

 

3.4. Extrajudicial Public Statements: The Harhoff and Sow Affairs 

A series of additional considerations attach to the reasonable observer test when 

assessing the impact on impartiality of expressions of opinion made after appointment 

to the bench. Once appointed, a judge’s freedom of expression is not absolute. In this 

respect, the European Court of Human Rights has consistently found that like any 

other citizen a judge is entitled to exercise freedom of expression in accordance with 

Article 10(1) of the Convention. However, given the duties and responsibilities 

attaching to the judicial function, it is permissible, pursuant to Article 10(2), to restrict 

a judge’s freedom of expression in order to maintain the authority and impartiality of 

the judiciary.
179

 The necessity of judicial restraint in exercising freedom of expression 
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outside the courtroom is reflected in Article 9 of the ICC’s Code of Judicial Ethics, 

which provides: 

1. Judges shall exercise their freedom of expression and association in a 

manner that is compatible with their office and that does not affect or 

appear to affect judicial independence or impartiality. 

2. While judges are free to participate in public debate on matters 

pertaining to legal subjects, the judiciary or the administration of 

justice, they shall not comment on pending cases and shall avoid 

expressing views which may undermine the standing and integrity of 

the Court.
180

 

The familiar domestic convention is for individuals appointed to the bench to 

withdraw significantly from public discourse and to exercise great restraint when 

expressing extra-judicial opinions.
181

 Restraint is certainly preferable to complete 

public anonymity. As Ronan Kennedy has remarked, should a judge decide to 

withdraw from public discourse and refuse entirely to engage in extra-judicial 

comment, it denies “public access to a considerable body of expertise, built up from a 

particularly important perspective within the justice system. From their unique 

vantage point, judges have much valuable experience to share with others and can 

begin or make vital contributions to debates on issues central to our democracy”.
182

  

In contrast to the domestic norm, members of the international criminal bench 

very frequently engage in extrajudicial comment, be it as conference 

participants/discussants, or contributors to edited volumes or journal symposia.
183

 The 

frequent availability of judges to engage in public discourse is linked to conscious 

efforts to communicate the work of international criminal courts and tribunals to the 

public more generally.
184

 Generally, they carefully avoid sub judice issues, but it is 

not unusual for judges to comment on the value or persuasiveness of certain legal 
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precedents, and they may even occasionally stray into issues that are especially 

politically charged. For example, a recent edited collection, dedicated to examining a 

range of legal, political, and policy issues relevant to the relationship between African 

states and the ICC, included chapters written by sitting members of the ICC bench 

which reflected on both legal and policy matters.
185

 However, the further a judge’s 

comments stray from purely legal issues, the judiciary, or issues relative to the 

administration of international criminal justice, the greater the likelihood that such 

comments will form the basis of a disqualification application. 

There have been several instances in which extrajudicial statements made by 

sitting members of the international criminal bench have acted as a source of 

disqualification proceedings. The vast majority have focused on relatively innocuous 

statements. For example, in the Lubanga case the Defence sought the disqualification 

of former ICC President, Judge Song on account of comments he made in a series of 

public speeches. Lubanga argued that in referring to the Trial Chamber’s judgment in 

the case as “landmark” and as setting, “a crucial precedent in the fight against 

impunity”, Judge Song gave rise to a reasonable apprehension of bias.
186

 Applying the 

reasonable observer test, the Plenary of judges rejected the application, stating that 

“the impugned statements, taken in their proper context, would not have led a fair-

minded and informed observer, having considered all the factors above, to reasonably 

apprehend bias”.
187

 A similar motion was submitted and rejected in the Lukić and 

Lukić case, which alleged bias arising from public comments made by the then 

President of the ICTY, Judge Meron, in support of the War Crimes Chamber of the 

State of Bosnia and Herzegovina, and the ICTY more generally.
188

 While the majority 

of motions based on public expressions of opinion may have been innocuous, there is 

a notable and legitimately notorious exception in the challenge to Judge Frederik 
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Harhoff in the Šešelj case. The content, context and consequences of the challenge 

raise serious questions relating to ethical judicial behaviour and are worth considering 

in some detail.  

The challenge arose from comments made, not in public, but rather in private 

correspondence later brought to public attention. Judge Harhoff’s comments, 

contained in an email to 56 contacts, were leaked and published in the Danish 

newspaper, Berlingske, in June 2013. The email caused a global controversy and 

given its contents it is easy to see why.
189

 Troubled by the recent controversial 

acquittals by the Appeals Chamber in the Gotovina et al., and Perišić cases, and the 

Trial Chamber acquittal in the Stanišić and Simatović case, Judge Harhoff felt 

compelled to share his concerns with respect to what he viewed as the nefarious 

influence of powerful states on the trajectory of international criminal justice.
190

 He 

suggested that this external influence was a potentially significant factor in the recent 

acquittal decisions, which in his view were based on the illegitimate narrowing of the 

specific elements of joint criminal enterprise liability and command responsibility.
191

 

He suggested that the interpretation of these modes of liability was such that 

“American (and Israeli) military leaders can breathe a sigh of relief”.
192

 He remarked 

that recent decisions had precipitated within him “a deep professional and moral 

dilemma” and that “the worst of it is the suspicion that some of my colleagues have 

been behind a short-sighted political pressure that completely changes the premises of 

my work in my service to wisdom and the law”.
193

 His concerns were not expressed 

in merely general or cryptic terms, or even the form of polemic, but rather took the 

form of rumour, innuendo and the proposal of a specific conspiracy theory with 

respect to the independence and integrity of the President of the Tribunal, Judge 

Theodor Meron. The email ruminates: 

Have any American or Israeli officials ever exerted pressure on the American 

presiding judge (the presiding judge for the court that is) to ensure a change in 
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direction? We will probably never know. But reports of the same American 

presiding judge’s tenacious pressure on his colleagues in the Gotovina – Perišić 

case makes you think he was determined to achieve an acquittal – and especially 

that he was lucky enough to convince the elderly Turkish judge to change his 

mind at the last minute. Both judgments then became majority judgments 3-2.
194  

And so what of the latest judgement in the Stanišić-Simatović case?...Was 

[Judge] Orie under pressure from the American presiding judge? It appears so! 

Rumour from the corridors has it that the presiding judge demanded that the 

judgement against the two defendants absolutely had to be delivered last 

Thursday – without the three judges in the premium authority [sic] having had 

time to discuss the defence properly…The French judge only had four days to 

write the dissent, which was not even discussed between the three judges in the 

department. A rush job [sic]. I would not have believed it of Orie.
195

  

Given the email’s sensational claims it is unsurprising that its publication was 

immediately picked up by the media and well respected commentators. The majority 

of commentators reflected on the inherently unethical nature of Judge Harhoff’s 

actions, but some unfortunately sought to engage with and give further credence to 

the substance of his accusations despite the absence of relevant, verifiable, 

evidence.
196

 For example, on the day of its publication, Marko Milanovic referred to 

the email as giving rise to “one of the worst scandals to engulf the ICTY in its history, 

regardless of whether Harhoff’s accusations have a basis in fact or not”.
197

 More 

importantly, the publication of the email was a gift to the defendant Vojislav Šešelj, 

whose case Judge Harhoff was engaged in as an ad litem judge of the Trial Chamber. 

Indeed, for Šešelj, one of the most disruptive and vexatious self-represented accused 
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the Tribunal has ever tried,
198

 the publication of the email did not come a moment too 

soon given that the Chamber had been in deliberations for over 12 months at the time 

and was expected to imminently issue its judgment in the case.
199

 A successful 

disqualification motion against a member of the Trial Chamber would throw his case 

into disarray, since in the absence of a reserve judge, the Chamber would not be 

properly constituted. Given that Šešelj had at that point been in provisional detention 

for over ten years, the odds were strongly in favour of the case collapsing were Judge 

Harhoff to be disqualified, if for no other reason than to safeguard some semblance of 

Šešelj’s individual rights.   

Šešelj submitted his application for disqualification in July 2013 arguing that 

the email gave rise to a reasonable apprehension of bias on the part of Judge Harhoff 

as it showed his strong inclination to convict Serbian accused.
200

 Šešelj argued that 

not only should Judge Harhoff be disqualified from the case, but he should also be 

charged with contempt of court.
201

 Despite the objectively strong grounds for 

disqualification, the Prosecution opposed the motion arguing amongst other things, 

that it should be viewed as private correspondence and “was no different from many 

other public statements disagreeing with the jurisprudence of the Tribunal.
202

  

Before addressing the reasoning of the Chamber,
203

 it is worth noting that, 

ironically, this was not the first occasion that a motion for the disqualification of 

Judge Harhoff had been submitted in the case. In January 2008, the Prosecution 

sought his disqualification on grounds relating to his participation in the preparation 

of a report commissioned by the Helsinki Committee into possible violations of 
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international humanitarian law committed in the former Yugoslavia.
204

 The 

Prosecution intended to call as a witness, an individual who had been interviewed 

during the preparation of the report and with whom Judge Harhoff had some minor 

interactions. The Prosecution argued that this gave rise to a potential conflict of 

interest insofar as he would be, “in the invidious position of having to judge the 

results of his own work”, thus invoking the principle of nemo debet esse judex in 

propria causa.
205

  In a somewhat unexpected twist, Šešelj opposed the Prosecution’s 

motion, arguing that the Helsinki Committee was a non-judicial body and the motion 

amounted to little more than a delaying tactic.
206

 Applying the reasonable observer 

test the Chamber denied the application, determining that due to Judge Harhoff’s 

limited role in the preparation of the report the nemo debet esse judex in propria 

causa principle did not apply,
207

 and the fact that some ten years ago he was 

tangentially involved in interviewing a potential prosecution witness was not “by 

itself sufficient to objectively warrant apprehension of bias”.
208

 

The Chamber, however, came to quite a different conclusion with respect to 

the July 2013 motion for disqualification. Once again invoking the reasonable 

observer test, it determined (Judge Liu dissenting) that: 

[T]here are grounds for concluding that a reasonable observer, properly 

informed, would reasonably apprehend bias on the part of Judge Harhoff in 

favour of conviction. This includes for the purposes of the present case. This 

appearance of bias is further compounded by Judge Harhoff’s statement that he is 

confronted by a professional and moral dilemma, which in the view of the 

Majority, is a clear reference to his difficulty in applying the current 
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jurisprudence of the Tribunal. In the circumstances, the Majority considers that 

the Letter, when read as a whole, rebuts the presumption of impartiality.
209   

Rejecting the findings of the Majority, Judge Liu appended a dissenting opinion 

where he argued that while the email, “[set] forth an inarticulate critique of the recent 

jurisprudence of the Tribunal based on unsubstantiated speculations and insinuations 

of improper conduct by other colleagues in a fashion that is unbefitting of a Judge”,
210

 

the context in which it was sent, in particular its “highly informal nature directed at 

the audience of his close friends and associates”,
211

 should have carried greater 

weight. He submitted further that the Majority had given inadequate consideration to 

the fact that, “Judges of the Tribunal are professional, experienced judges and that 

they may be relied upon to bring an impartial and unprejudiced mind to the evidence 

and issues arising in the case before them.”
212

 Collegial as Judge Liu’s position may 

have been, it evidently did not sway the Majority.  

The presumption of impartiality rebutted, Judge Harhoff was duly disqualified 

and the future of the Šešelj case was thrown into uncertainty.
213

 However, this did not 

mark the end of the ‘Harhoff Affair’. Shortly after the application was granted, the 

two remaining judges of the Šešelj Trial Chamber (Judges Antonetti and Lattanzi), the 

Prosecution, and Judge Harhoff all sought clarification, and in the Prosecution’s 

submission, reconsideration, of the Chamber’s decision.
214

 Judge Harhoff submitted 

that the decision of the Majority was reached without due consideration being given 
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either to the Memorandum he submitted to the Presiding Judge of the Trial Chamber 

in accordance with Rule 15(B)(i), or to the Presiding Judge’s Report.
215

 He submitted 

that the decision to disqualify him had a direct impact on his personal and 

professional commitments, and that “by any standard of due process of law” he was 

entitled to have his views considered and taken into account.
216

 Judges Antonetti and 

Lattanzi shared similar concerns with respect to the apparent lack of consideration 

given to their joint Report submitted to the Vice-President. They went as far as to 

make the Report public, the contents of which did nothing to quell the ongoing 

controversy. The Report recommends that the motion be dismissed based on 

arguments similar to those raised by Judge Liu in his dissenting opinion. However, 

the Report is notable for some of the memorably melodramatic comments made by 

Judge Antonetti when unsealing the Report. Reflecting on how and by whom the 

email was leaked to the Danish newspaper, Judge Antonetti remarks that: 

It should not be ruled out that a destablisation plot has been hatched by a third 

party or an entity with substantial resources to achieve this aim. Only a thorough 

investigation can identify those who sent the personal thoughts of Judge Harhoff 

to the Danish newspaper and reveal the real reasons for sending them.
217  

The Report effectively excuses Judge Harhoff’s actions, makes no comment on the 

ethical dimensions of his conduct, and instead casts him as a victim whose right to 

privacy of correspondence under Article 17(1) of the ICCPR has been violated.
218

 In 

Judge Antonetti’s view granting the disqualification request effectively victimized 

Harhoff for a second time.
219

 Ultimately, however, the Chamber denied the 

Prosecution’s motion for reconsideration finding no error of law (Judge Liu 

dissenting) and in the process determined that neither Judge Harhoff, nor Judges 
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Antonetti and Lattanzi had standing to seek clarification as they were not parties to 

the case.
220

  

 Judge Harhoff’s comments not only violated the ethical duty to exercise 

restraint in expressing opinions that may undermine the standing and integrity of the 

judicial function, but, perhaps more significantly, violated the duty to respect the 

secrecy of judicial deliberations.
221

 The ‘affair’ must go down as one of the most 

scandalous examples of unethical judicial behaviour in the context of international 

adjudication. The fact of the matter is that, while Judge Harhoff’s concerns with 

respect to the interpretational development of modes of liability, and possible 

influence of external actors on the internal governance of the institution may have 

been genuine, it was within his power to raise such concerns internally through the 

appropriate channels, or to express them in a more constructive and considered 

manner in the form of a separate and dissenting opinion. In this respect, one is 

reminded of the highly critical views expressed in the dissenting opinions of Judge 

Pal and Judge Bernard in the context of the International Military Tribunal for the Far 

East judgment.
222

 No doubt in an attempt to rehabilitate his reputation, shortly after 

his term of office came to an end in October 2013, Judge Harhoff gave an in-depth 

interview to the Danish newspaper Information. In the end result the interview merely 

adds insult to injury. Published as a two part exposé, Harhoff merely doubles down on 

the accusations and insinuations contained in the email, reveals further information 

with respect to deliberations, and makes very few concessions as to the unethical 
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nature of his actions.
223

 As to why he sent the email, he comments that, “I just had to 

let it go to unburden myself of my concerns”.
224

  

 Judge Harhoff’s urge to unburden himself brings to mind the not entirely 

dissimilar impulse of Judge Malik Sow in the context of the Taylor case before the 

SCSL. Pursuant to Article 12(4) of the SCSL Statute and Rule 16bis of the SCSL 

Rules of Procedure and Evidence, Judge Sow was designated the alternate judge to 

Trial Chamber II. As an alternate judge, Judge Sow was present on the bench 

throughout the proceedings, was permitted to pose questions, and was entitled to 

participate in the deliberations of the Chamber as a non-voting member.
225

 The 

primary purpose of an alternate judge is simply to be on standby should a sitting 

member of the Chamber be unable to continue for whatever reason.
226

 If not called 

upon to fulfill this function the alternate judge plays no further role and is not 

permitted to substantively contribute to the drafting of the final judgment, they are 

certainly not entitled to append a separate, concurring, or dissenting opinion. The 

function of the alternate judge is such that they tend to be relatively anonymous 

figures until called upon, however, Judge Sow came to prominence on 26 April 2012 

in the context of the delivery of the summary of the Trial Judgment in the Taylor case.  

Following the delivery of the verdict in open court, convicting Charles Taylor 

of various counts of war crimes and crimes against humanity, Presiding Judge, Judge 

Richard Lussick adjourned the proceedings. Just as the bench was rising, Judge Sow 

activated his microphone and interjected as follows: 
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The only moment where a judge can express his opinion is during deliberations 

or in the courtroom, and pursuant to the rules, where there is no ^ deliberations 

[sic], the only place for me in the courtroom. I won’t get – because I think we 

have been sitting for too long but for me I have my dissenting opinion and I 

disagree with the findings and conclusions of the other judges, because for me 

under any mode of liability, under any standard of proof the guilt of the accused 

from the evidence provided in this trial is not proved beyond reasonable doubt by 

the Prosecution. And my only worry is that the whole system is not consistent 

with all the principles we know and love, and the system is not consistent with 

the values of international criminal justice, and I’m afraid the whole system is 

under grave danger of just losing all credibility, and I’m afraid this whole thing is 

heading for failure. Thank you for your attention.
227

 

Since the Chamber had formally adjourned, Sow’s statement will not be found in the 

official transcript of the case,
228

 however, the statement was recorded on the internal 

e-Court transcription system and was subsequently copied and circulated by Taylor’s 

defence team.
229

 Needless to say, his suggestion that the Chamber issued its judgment 

in the absence of genuine deliberations was highly controversial and invited 

immediate comment.
230

  

While Sow was not subject to a disqualification application, his colleagues on 

Trial Chamber II, Judges Lussick, Doherty and Sebutinde submitted a complaint to 

the Council of Judges alleging his unfitness to sit as member of bench in accordance 

with Rule 15bis. Given that his statement undermined the secrecy of deliberations it is 
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hardly surprising that such a course of action was pursued. Finding the allegation to 

be of a serious nature the Council of Judges referred the matter to a Plenary Meeting 

of the bench as required by Rule 15bis (B). The Plenary met on 7 and 10 May 2012 to 

consider the complaint, although the tenor of the Plenary’s deliberations appears to 

have been particularly fraught.
231

 Nonetheless the Plenary determined that Judge 

Sow’s outburst amounted to “misconduct rendering him unfit to sit as an alternate 

judge of the Special Court”, and recommended that their findings be forwarded “to 

the appointing authority pursuant to Rule 15bis (B) to decide upon” his further 

status.
232

 Judge Sow thus became the first judge in the history of international 

criminal law found to have engaged in serious misconduct arising from an 

inappropriate expression of opinion.  

Judge Sow clearly overstepped his mandate as an alternate judge and the 

manner in which he expressed his opinion was not only inappropriate, and unethical, 

but also had the effect of undermining confidence in the Trial Chamber’s judgment. 

His comments were seized on by Charles Taylor who opportunistically submitted the 

following ground of appeal against the Trial Judgment: “The Trial Chamber erred in 

law and/or procedure in that deliberations, as contemplated and required by Rule 87, 

Rule 16bis and Rule 26bis, were not undertaken by the Trial Chamber in this case, as 

was declared in open court by Alternate Judge El Hadji Malick Sow on 26 April 2012 

after the oral pronouncement of the Judgement”.
233

 It was even suggested that Taylor 

intended to call Judge Sow as a defence witness in the context of the appeals 

proceedings.
234

 Unsurprisingly this did not come to pass and the ground of appeal was 

emphatically rejected by the Appeals Chamber.
235

 However, this was not before 

Taylor sought to have the entire Appeals Chamber disqualified on account of their 

participation in the Plenary decision. Rejecting the motion the Appeals Chamber 
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found that “sanctioning judicial misconduct in a trial does not constitute nor give rise 

to the appearance of prejudgment of the guilt or innocence of the respective 

accused”.
236

 Like Judge Harhoff, Judge Sow did not allow the matter to sit and 

following the finding of misconduct by the Plenary he participated in an in-depth 

interview with the New African magazine where he expounded further on what he 

viewed as the inadequacy of the Trial Chambers deliberations, and the conspiracy, as 

he saw it, to ensure that he remained silent.
237

   

The ‘Harhoff and Sow Affairs’ illustrate the profound consequences that can 

flow from a judge’s failure to adhere to their ethical responsibility to exercise restraint 

in the form and manner of their freedom of expression. Their words carry great 

weight and if poorly chosen have the ability to seriously undermine public confidence 

in the proper administration of justice. While both no doubt acted on the basis of 

deeply felt principles, rather than out of a malicious intent to question the judicial 

integrity of their institutions, their actions precipitated chaos, innuendo, and fed into 

narratives focused on delegitimizing the foundations of international criminal justice. 

International criminal institutions are far from perfect, and on one level, both Harhoff 

and Sow might be viewed as courageous whistleblowers. However, as members of the 

international criminal bench, it was within their power to raise their concerns 

internally with a view to bringing about reform. They also had the right to resign their 

position on the bench if they felt that their professional ethics were not compatible 

with the institutions they were appointed to serve. However, by choosing the course 

of spontaneous “unburdening”, all they achieved was little more than an unfortunate 

stain on their judicial record.   
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IV. CONCLUSION 

The independence and impartiality of the judiciary is a universally recognized, 

fundamental and foundational prerequisite of any order claiming consistency with the 

rule of law. The legitimacy and authority of the decisions of international criminal 

courts and tribunals is built on the degree to which they are perceived as having been 

determined by judges whose actions are unquestionably free from the influence of 

external actors, and who have cleared their minds of personal convictions or private 

predilections. More significantly, in the context of international criminal proceedings, 

the independence and impartiality of the bench is central to the inalienable right of the 

individual accused to a fair trial. In the politically fraught environment in which 

international criminal institutions operate, even greater weight attaches to the need to 

ensure not only actual independence, but also to guarantee that there is no semblance 

of an objective apprehension of bias. A robust presumption of impartiality attaches to 

the judicial function. This presumption derives from the solemn undertaking each 

judge declares and attests to upon appointment to the bench and, as has been outlined 

in some detail, can only be rebutted on the basis of clear and firm evidence of 

subjective or objective bias.  

The preservation of public confidence in the bench, and, in particular, public 

acceptance of and faith in the presumption of impartiality, is dependent on the 

observation of the highest standards of ethical judicial conduct. However, in contrast 

to domestic judiciaries, the international criminal bench (and indeed, international 

judges more generally) are not subject to a binding, universal, code of judicial ethics. 

Judicial ethics remain self-regulated and self-policed by the international criminal 

bench. The self-policing of ethical issues is clearly illustrated in the duty of each 

judge to pre-emptively request excusal from a case where they believe there are 

potential grounds for the reasonable apprehension of subjective or objective bias on 

their part. As has been discussed, the purpose of excusal is fundamentally to ensure 

that the proper administration of justice is not undermined or questioned as a result of 

the prior activities, associations, functions, or opinions of a member of the bench. 

Alongside the duty to request excusal, the judges of the ICC have taken it upon 

themselves to adopt a non-binding code of judicial behaviour. There is clearly a need 
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to build on the initiative shown by the ICC judges and to seriously consider the 

drafting of a unified code of judicial ethics that may be adopted by, and applied to, all 

members of the international criminal bench. While there is no suggestion that 

international criminal judges are frequently prone to unethical behaviour, or that the 

self-policing of judicial ethics is inherently ineffective, the adoption of a unified code 

brings with it certain legitimizing benefits, such as transparency in the observance of 

consistent standards of judicial behaviour across international criminal institutions.  

As we have seen, judicial impartiality may be presumed, but it can be 

challenged and rebutted. Requests for disqualification play a crucial role in ensuring 

the transparent fulfillment of the rule of law and the administration of justice. The 

large body of jurisprudence relating to requests for disqualification has allowed for 

the elucidation of a set of general principles relevant to assessments of judicial 

independence and impartiality. Crucial in this regard is the so-called ‘reasonable 

observer test’. With a strong basis in domestic practice and the jurisprudence of the 

European Court of Human Rights, the reasonable observer test requires all 

accusations of subjective or objective bias to be evaluated from the perspective of the 

“hypothetical fair-minded observer with sufficient knowledge of the actual 

circumstances to make a reasonable judgment”.
238

 As Judge Antonio Cassese has 

made clear, the reasonable observer has quite a specific meaning in this process, being 

envisioned as “a person uninvolved in the litigation who has sufficient knowledge and 

understanding of the traditions of impartiality and integrity inherent in judicial 

institutions to be able to identify when the public’s sense of justice would be 

undermined or challenged by a particular set of facts”.
239

  

While requests for disqualification are a common feature of international 

criminal proceedings, very rarely do they satisfy the reasonable observer test, and 

hence very rarely is the presumption of impartiality successfully rebutted. There are 

good and obvious reasons for this. Returning again to Judge Cassese, who, as 

President of the Special Tribunal for Lebanon, stated that: 
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[W]hile Judges must be absolutely free and appear to be free from preconceived 

beliefs, it is also necessary for them to be sheltered from mere innuendoes as to 

their professional past or their current attitude. If they are not so safeguarded, 

they would be unable to discharge their difficult mission with equanimity. 

Charges of bias unsupported by compelling evidence can only sow confusion and 

uncertainty in the mind of all those who watch the unfolding of international 

justice, as well as trouble the conscience of Judges, thereby affecting their 

serenity.
240

  

The jurisprudence established that, unless there is a clear conflict of interest, 

the professional activities of a judge prior to election to the bench is, on its own, 

insufficient to rebut the presumption of impartiality. Indeed, it is often these previous 

activities that qualify them for appointment to the bench. As was outlined in the 

disqualification of Judge Geoffrey Robertson, views expressed prior to appointment 

with respect to events or questions of law are also unlikely to satisfy the reasonable 

observer test unless they refer to specific accused in prejudicial terms. Judges in the 

end are human beings. They are not blank sheets when appointed to the bench, but 

rather are likely to have formed opinions and expressed views in a variety of forums. 

It is expected though that, once appointed to the bench, they should disabuse 

themselves of previous opinions, approach each case with an open mind and base 

their reasoning on an objective evaluation of the facts and the law. This applies to 

each and every case, irrespective of whether or not previous cases have focused on the 

same (or substantially similar) facts with respect to different accused. In this regard, 

the presumption of impartiality is unlikely to be rebutted on account of a judge’s 

involvement or expression of an opinion in a previous case. It is also expected that, 

once on the bench, they take seriously the need to exercise great restraint in the form 

and manner of their extra-judicial expressions of opinion. Failure to exercise restraint 

in this regard can have real consequences for the administration of justice and can 

significantly undermine public confidence in international criminal institutions. The 

lamentable and entirely avoidable Harhoff and Sow affairs have shown how 

momentary lapses in judgment can have profoundly destructive consequences.     
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The authority and legitimacy of the judicial function is clearly reliant on the 

bench being beyond reproach in terms of its independence and impartiality. In short, 

decisions of international criminal courts and tribunals will carry scarce authority if 

they are perceived by members of the epistemic community to have been delivered by 

a bench susceptible to external influence, or acting on the basis of prejudgment or 

objectively apprehensible bias. This chapter reflected on judicial independence and 

impartiality as a universally recognized principle central to the rule of law and 

explored the manner in which judicial ethics have been impugned in the context of 

requests for excusal and disqualification. Conclusions were drawn with respect to the 

notable absence of a binding code of judicial ethics applicable across international 

criminal institutions, and the potential for unrestrained extrajudicial expressions of 

opinion to significantly undermine public confidence in the independence and 

impartiality of the international criminal bench. 

Confidence in the competence, independence and impartiality of the bench 

plays an essential role in galvanizing the legitimacy of international criminal 

judgments and decisions in the eyes of the epistemic community. In the specific 

context of creative judicial interpretation of procedural and substantive rules, and the 

ancillary acceptance of the judicial role in the progressive development of 

international criminal law, such confidence is particularly crucial.  
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CHAPTER 3 – JUDICIAL CREATIVITY AND 

THE INTERNATIONAL JUDICIAL 

FUNCTION: REIGNITING 

LAUTERPACHT’S LEGACY 

 

[A] strange recrudescence in legal literature of the thesis that judges must find or 

restate, and not make, law suggests that every generation must rediscover these 

truths for itself.
1
 

I. INTRODUCTION 

The preceding chapters provided some much need context to the international 

criminal judiciary. At this point, we now have an insight into their professional profile 

and the ethical standards they are expected to uphold during their tenure. The purpose 

of this chapter is to move beyond profile and ethics, and look at the core theoretical 

proposal of this thesis, namely, that judicial creativity in the interests of the 

progressive development of the law is a core element of the international judicial 

function, and in particular the international criminal judicial function. In addressing 

the issue, it explores competing conceptions of the judicial function and highlights the 

persuasiveness and utility of Sir Hersch Lauterpacht’s theory of the judicial function. 

When confronted with the task of providing a definition of the parameters of 

the judicial function in public international law, the immediate reflex is to seek 

refuge, at least temporarily, in the classical statement of Article 38(1) of the Statute of 

the International Court Justice to the effect that the function of the Court – and hence 

its constituent bench – “is to decide in accordance with international law such 

disputes as are submitted to it”.
2
 Having invoked this iconic provision, certain 

presumptions generally applicable to the domestic and international judiciary will 
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then be appended. In this respect, in addition to settling the dispute in accordance with 

the applicable law some reference will, of necessity, be made to the sanctity of 

judicial independence and impartiality in the execution of this function – what Lord 

Devlin referred to as the “supreme judicial virtues”.
3
 Some consideration will almost 

certainly then be given to the judicial role in the provision of procedural equality 

between the parties, as well as the need to ensure judicial economy and the 

expeditiousness of proceedings.  

It is unlikely, however, that the definition forwarded will include an express 

reference to judicial development of the law as a core element of the judicial function. 

It may very well be conceded as an incidental by-product of the primary role of the 

settlement of disputes,
4
 but to propose the interpretation and application of law in 

pursuit of the progressive development of the international legal order
5
 as a core 

element of the international judicial function has traditional sat uncomfortably with 

states as well as some commentators.
6
 This is not to say that a sizeable proportion of 

these actors will reject the notion outright, but will rather seek to elaborate on and 

pedantically qualify the circumstances under which judicial creativity may, 

subjectively, be legitimately undertaken, thereby engaging in what Oscar Schachter 

described as little more than “Polonius-like homilies”.
7
 There is an unavoidable truth 

in Schachter’s remark which is indicative of the unease with which the topic of 

judicial law-making is considered in the discourse in both domestic and international 

legal contexts and whose roots lie in perceptions of judicial law-making as lacking in 

basic notions of democratic legitimacy. While such concerns are ripe for discussion 
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they must not be taken as an excuse to avoid acknowledging the long-standing 

practical reality of the judicial role in the development of the international legal order.  

 In recent times, there has been a proliferation of scholarly engagement with 

the reality of judicial law-making within the various legal suborders that make up 

international law.
8

 In the contemporary circumstances of fragmentation and the 

proliferation of international judicial fora, it is no longer sufficient to rely, without 

qualification, on incomplete, myopic conceptions of the judicial function that rely on 

an overly literal construction of Article 38(1). In this respect, surely it is to be 

acknowledged that the nature and exercise of the judicial function in, for example, the 

context of the ICJ is clearly distinguishable from the nature and exercise of the 

judicial function in the context of the International Criminal Court (‘ICC’) or the 

European Court of Human Rights (‘ECtHR’).
9
 The simplistic, misleading formulation 

that “[c]ourts have as their function the application of law” and “are not meant to 

create law but to interpret it”
10

 must be categorically dispensed with in favour of a 

conception with a firm basis in pragmatic reality.  

The Chapter begins in Section II with an exploration of the nature of the 

judicial function with a view to dispensing with outmoded formalist theories that 

suggest that the bench should be purely concerned with the mechanical application of 

rules. Section III then moves to a detailed examination of the case for the inclusion of 

judicial creativity in conceptions of the international judicial function in the spirit of 

Lauterpacht. In so doing, it carefully unpicks Lauterpacht’s conception of the judicial 

function and looks at issues such as gap-filling, concretization of rules, stare decisis, 

the principle of effectiveness, exhaustiveness of reasoning and the value of separate 

and dissenting opinions. Finally, Section IV concludes with the distillation of a set of 

four common elements inherent in the international judicial function, which apply 

                                                 
8
 The relevant literature in this regard is discussed in the Introduction to this thesis.   

9
 See A Boyle and C Chinkin, The Making of International Law (Oxford, Oxford University Press, 

2006) 266: “It is difficult to generalize about judicial decision-making without regard, inter alia to the 

particular tribunal, its institutional setting, the context of the dispute, the identity of the parties and the 

makeup of the decision-making body. Whatever view is taken of this development, any consideration 

of international law-making must take account of this proliferation and consider the contribution of 

courts and tribunals in very different sectors of international law”. 
10

 M Lachs, ‘Some Reflections on the Contribution of the International Court of Justice to the 

Development of International Law’ (1983) 10 Syracuse Journal of International Law and Commerce 

239, 239. 



Chapter 3 

124 

 

mutatis mutandis to the international criminal judicial function. However, as the 

chapter has a distinctly Lauterpachtian orientation, Section I offers some insight into 

Lauterpacht’s contribution and enduring relevance to international criminal law.  

 

1.1. Why Lauterpacht? 

The rationale underlying the invocation of Lauterpacht is three-fold. First, 

Lauterpacht’s formative monographs, The Function of Law in the International 

Community
11

 and The Development of International Law by the International Court,
12

 

continue to act as the lodestars from which any discussion of the international judicial 

function must inevitably proceed.  Despite the fact that these works were written in 

1933 and 1958 respectively, Lauterpacht’s commitment to the development of a 

reasoned and coherent conception of the international judicial function, based on an 

appreciation of a multitude of theoretical and practical constructs, is such that the 

perspectives he offers continue to be surprisingly contemporary and relevant. Second, 

amongst the finest qualities of Lauterpacht’s work are its versatility and adaptability. 

While Lauterpacht’s background theory of international law was utopian, his 

conception of the judicial function was unmistakably pragmatic.
13

 This pragmatism is 

best illustrated in his willingness to weigh competing theoretical perspectives in order 

to develop a conception of the international judicial function – wedded to neither 

positivism nor natural law (or any other theory of law for that matter), but instead 

identifying a “golden mean”
14

 between these opposing theories – in a manner that 
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places the effectiveness of the rule of law and cosmopolitan considerations at its very 

centre. The persuasiveness of Lauterpacht’s conception of the judicial function is 

further evidenced by the extent to which future members of the bench of the ICJ 

sought to directly and indirectly rely on it. As will be seen, in this respect it is possible 

to detect the influence of Lauterpacht on the judicial and extra-judicial writings of, for 

example, Gerald Fitzmaurice, Robert Jennings, Rosalyn Higgins, Stephen Schwebel, 

Christopher Weeramantry and Mohamed Shahabuddeen. Lauterpacht’s conception of 

the judicial function does not then simply stand alone, but has been reinforced and 

reiterated in diverse theoretical and practical guises down the years. The legitimacy of 

its invocation is not in doubt. 

Finally, while Lauterpacht is inextricably linked with the theory and practice 

of public international law, his contribution to the development of international 

criminal law has been given only fleeting consideration.
15

 The immensity of his 

contribution has only recently come to the fore as a result of the exploration of 

Lauterpacht’s personal papers undertaken by Elihu Lauterpacht, Martii Koskenniemi 

and Philippe Sands.
16

 This record reveals that Lauterpacht was not only frequently 

consulted by then US Attorney-General Robert Jackson in the lead up to and during 

the drafting of the London Charter of the International Military Tribunal at 

Nuremberg (‘London Charter’), but was a key advisor and confidante of Britain’s 

Chief Prosecutor, Sir Hartley Shawcross.  

Lauterpacht’s first meaningful engagement with international criminal law 

came in 1942 following his appointment to the International Commission for Penal 

Reconstruction and Development, which itself was part of the Inter-Allied 

Commission on the Punishment of War Crimes. As a member of the Commission, 

Lauterpacht prepared a report on the legal status of the defence of superior orders 

where he proposed that “a person obeying an obviously unlawful order the refusal to 

obey which would not put him in immediate jeopardy, will not be able to shield 
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himself behind the excuse of superior orders”.
17

 His analysis, which was essentially 

consistent with the Leipzig Llandovery Castle case,
18

 was fully adopted by the 

Commission and was reflected in a revision of the British Military Manual of War. It 

was also included in Article 8 of the London Charter. However, it is interesting to 

note that the proposal to use the terminology of ‘crimes against humanity’ to refer to 

the acts set out in Article 6(c) of the London Charter came from Lauterpacht, in the 

context of his consultations with Jackson. While Jackson had cryptically conceded 

that the suggestion had come from an “eminent scholar in international law”,
19

 his son 

(and aide at Nuremberg) William Jackson later revealed Lauterpacht as the source.
20

 

The inclusion of crimes against humanity constitutes one of the most significant, 

creative contributions of the London Charter to the future character of international 

criminal law. Lauterpacht’s hand in its development alone must place him alongside 

Rafael Lemkin as one of the founding fathers of international criminal justice.
21

  

In August 1945, he was appointed to the British War Crimes Executive which 

was intimately involved in the preparation of the UK’s prosecutorial strategy at 

Nuremberg. Lauterpacht’s primary concern at this time was twofold: the development 

of the argument in support of the legal basis underpinning individual criminal 

responsibility in international law; as well as the argument countering the accusation 

that the prosecution of crimes against humanity was contrary to the principle of 

legality. With respect to individual criminal responsibility, in a letter to Patrick Dean, 

a legal advisor at the Foreign Office, Lauterpacht remarked that: 

The legislative character, if any, of the Agreement of August 8, 1945, consists 

in the acceptance of the principle – which is an unavoidable principle if law is 

not to be reduced to an absurdity – that the agency which commits a criminal 
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act is not the abstract mystical entity of the State; but human beings who plan 

and execute the crime. There is, therefore, on sound principle no element of 

retroactivity either in expressly declaring an aggressive war to be a criminal act 

or in fixing that responsibility upon the individual human agents.
22

 

Lauterpacht had expressed a very similar line of argument in an article for the British 

Yearbook of International Law in 1944,
23

 but the formulation he adopted is perhaps 

more recognizable from its basic reappearance in the subsequent judgment of the 

Nuremberg Tribunal. As Koskenniemi points out, the above statement is in essence 

“the most frequently quoted sentence of the Nuremberg judgment”.
24

  

On the question of the compatibility of crimes against humanity with the 

principle of legality, Lauterpacht remarked in the same letter to Dean that 

“[p]aragraph (c) of Article 6 of the Agreement – Crimes Against Humanity – is 

clearly an innovation”, but counseled that: 

It will be as well if the four Governments frankly admit that – notwithstanding 

the doctrine and the various historical instances of humanitarian intervention – 

all this is an innovation which the outraged conscience of the world and an 

enlightened conception of the true purposes of the law of nations impel them to 

make immediately operative.
25

 

These sentiments again preempt the finding of the Tribunal to the effect that “[t]o 

assert that it is unjust to punish those who in defiance of treaties and assurances have 

attacked neighbouring states without warning is obviously untrue, for in such 

circumstances the attacker must know that he is doing wrong, and so far from it being 

                                                 
22

 Reproduced in E Lauterpacht, The Life of Hersch Lauterpacht (supra n16) 273.  
23

 See Lauterpacht, ‘The Law of Nations and the Punishment of War Crimes’ (supra n17) 58-59. 
24

 Koskenniemi, ‘Hersch Lauterpacht and the Development of International Criminal Law’ (supra 

n16), 819. The sentence reads: “That international law imposes duties and liabilities upon individuals 

as well as upon States has long been recognized…Crimes against international law are committed by 

men, not by abstract entities, and only by punishing individuals who commit such crimes can the 

provisions of international law be enforced”. The Trial of Major War Criminals before the 

International Military Tribunal, Nuremberg 14 November 1945-1 October 1946 – Volume 1: Judgment 

(Nuremberg, International Military Tribunal, 1947-1949), reprinted in ‘International Military Tribunal 

(Nuremberg), Judgment and Sentences, October 1, 1946’ (1947) 41 American Journal of International 

Law 172 [hereinafter ‘Nuremberg Judgment’], 172. 
25

 Reproduced in E Lauterpacht, The Life of Hersch Lauterpacht (supra n16) 274. 



Chapter 3 

128 

 

unjust to punish him, it would be unjust if his wrong were allowed to go 

unpunished”.
26

 The prescience of Lauterpacht’s analysis is quite remarkable. 

 In addition to his consultations with Jackson, Lauterpacht enjoyed a close 

professional relationship with Sir Hartley Shawcross, to the extent that he was 

responsible for drafting significant portions of Shawcross’ opening and closing 

speeches to the Tribunal,
27

 and was in fact present in Nuremberg for the opening of 

the trial on 20 November 1945. Commenting on his attendance, he remarked 

“Nuremberg was an unforgettable experience. The day of Jackson’s opening speech 

was packed with emotion. It was a great satisfaction to watch the faces of the accused 

when Jackson was unfolding the story of the Jewish atrocities”.
28

 Lauterpacht’s 

identification with the emotion of the opening session takes on an added poignancy 

when one considers the fact that a sizeable proportion of his extended family perished 

in the Holocaust.
29

 His involvement in the legal preparations for the Nuremberg trial 

was clearly more than just an abstract academic exercise.  

 That Lauterpacht should be considered amongst the primary architects of 

contemporary international criminal law can no longer be overlooked and it is 

regrettable that the role he played has only recently received the attention it deserves. 

While this chapter focuses primarily on his conceptualization of the international 

judicial function, it is also hoped that by invoking him in the context of a thesis 

dedicated to the subject of the judicial role in the development of international 

criminal law, his substantial legacy in that field will be resurrected and reclaimed for 

a new audience.  
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II. EXPLORING COMPETING CONCEPTIONS OF THE JUDICIAL 

FUNCTION: BEYOND A MYOPIC FORMALIST ACCOUNT 

Adherents of formalist legal theory (such as they exist) are unlikely to be overly 

concerned with questions that seek to unravel the minutiae of the judicial function. 

For them, the “law is intelligible as an internally coherent phenomenon”;
30

 it is 

complete and, through its scientific application, is more than capable of dispensing 

with all manner of disputes consciously free of political considerations or the caprice 

of individual discretion. While a coherent definition of formalism is as elusive and 

oblique as that of judicial activism, Richard Posner’s conception of formalist 

jurisprudence is nevertheless useful:  

Formalism stands for the use of deductive logic to derive the outcome of a case 

from premises accepted as authoritative. Formalism enables a commentator to 

pronounce the outcome of the case as being correct or incorrect, in 

approximately the same way that the solution to a mathematical problem can be 

pronounced correct or incorrect.
31

  

The notion of judicial activism or judicial creativity is entirely alien to formalist 

conceptions of the law: “either judges apply legal prescriptions and there is nothing to 

say about this scenario given that they are supposed to have no room for doing 

anything else, or they do not follow legal prescriptions, in which case they are not 

doing law but something else”.
32

  

At a certain point, however, it is necessary to stand with Herbert Hart,
33

 the 

dominant force in ‘modern’ positivist theory, in acknowledging that the spectre of a 

‘fundamentalist’ formalism is perhaps more pejorative than reflective of an 
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ascertainable jurisprudential reality.
34

 It is perhaps fairer to view formalism as a 

manifestation of hyperbolic reverence for judicial restraint and the democratic limits 

of the judicial function. In any event, a literalist conception of the judicial function is 

impossible to tally with a very basic common sense analysis, to the extent that there is 

very little conceptual or analytical benefit in engaging with such a construction.
35

 As 

Marti Koskenniemi has pointed out, “[c]riticizing such a vision – even if someone 

were to hold it, which is doubtful – would amount to flogging a dead horse”.
36

 While 

that may undoubtedly be the case, there is no denying the fact that formalist or 

orthodox positivist conceptions of the international judicial function were prevalent 

in the discourse throughout the 19
th

 century and persisted through to the mid-to-late 

20
th

 century.   

While strictly formalist conceptions of the judicial function have rarely if ever 

been expressly pronounced by an international court or tribunal,
37

 it is certainly 

possible to observe an occasional preference for a Montesquieuian approach.
38

 In a 

rare exposition of formalist fervor, Gerald Fitzmaurice, better known for his support 
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for evolutive and teleological interpretation,
39

 remarked in his Separate Opinion in the 

Northern Cameroons case that: 

[C]ourts of law are not there to make legal pronouncements in abstracto, 

however great their scientific value as such. They are there to protect existing 

and current legal rights, to secure compliance with existing and current legal 

obligations, to afford concrete reparation if a wrong has been committed. Any 

legal pronouncements that emerge are necessarily in the course, and for the 

purpose, of doing one or more of these things. Otherwise they serve no purpose 

falling within or engaging the proper function of courts of law as a judicial 

institution.
40

  

A slightly less nuanced rejection of liberal conceptions of the developmental potential 

of the judicial function can be found in the majority opinion of the ICJ in the much-

maligned South West Africa case (Second Phase, 1966). Here the majority 

pronounced that “…the Court is not a legislative body. Its duty is to apply the law as 

it finds it, not to make it”.
41

 An equally myopic conception was forwarded by the 

majority in the Fisheries Jurisdiction cases, stating that “…as a court of law, [it] 

cannot render judgment sub legis ferendae, or anticipate the law before the legislator 

has laid it down”.
42

 In a similar, but more constructive vein, Hugh Thirlway, in one of 

the few scholarly pieces dedicated to an account of judicial activism at the ICJ, 

commented that: 
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The international judge, like any other judge, is of course limited in the scope of 

his decision, first by the terms of the jurisdictional instrument under which the 

case is brought, and then by the terms of the dispute of which he is seized. In 

the international context at least there is also a third limitation: what is decided 

by the judge must be within his jurisdiction; must be what he was asked to 

decide; and, it is suggested, must also genuinely be an issue in dispute or a part 

of a dispute.
43

 

In expressing a modest preference for judicial self-restraint, Thirlway continues: 

The practice of the Court suggests an overall approach based on the view that 

since the judge is only required to resolve the dispute, he should do so in the 

most economical way: that if there are two lines of argument leading to the 

same result, he should adopt one or the other, and not follow up both.
44

 

These conceptions are based on the presumption that the nature of the judicial 

function in an individual case is defined by the parameters of the dispute at hand and 

is, to a large extent, if not entirely, concerned with the resolution of that dispute.
45

 On 

this account, the nature of the international judicial function is entirely one-

dimensional, and is inextricably linked with the classical post-Westphalian or 

voluntarist conceptions of the international legal order which dominated (if not 

blighted) the discourse with respect to the justiciability of inter-State disputes during 

the interwar years.
46

 However, for those who adopt a more pragmatic and purposive 

approach which prioritizes the efficacy of both international law and international 

adjudication, a more expansive conception of the judicial function seems both 
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permissible and necessary. As Fitzmaurice illustrates (albeit expressed in his 

extrajudicial writings), there is at least one alternative: 

There are broadly two main possible approaches to the task of a judge, whether 

in the international field or elsewhere. There is the approach which conceives it 

to be the primary, if not the sole duty of the judge to decide the case in hand, 

with the minimum of verbiage necessary for this purpose, and to confine 

himself to that. The other approach conceives it to be the proper function of the 

judge, while duly deciding the case in hand with the necessary supporting 

reasoning and while not unduly straying outside the four corners of the case, to 

utilize those aspects of it which have a wider interest or connotation, in order to 

make general pronouncements of law and principle that may enrich and develop 

the law.
47

 

Nevertheless, Fitzmaurice was quite clearly of the view that the international judiciary 

has an obligation to display due deference to the institution as a court of law founded 

on the principle of sovereign consent, to exercise restraint with respect to the manner 

in which the law is interpreted, and reserve in the form in which such an interpretation 

is communicated. Fitzmaurice was clearly concerned about the appropriateness of 

more ambitious or expansive conceptions of the international judicial function in 

practice given his view of the consensual constraints within which judges must 

operate. Commenting on Lauterpacht’s much broader conception of the judicial 

function, Fitzmaurice remarked that: 

For an original and creative thinker and writer, like Lauterpacht, donning the 

judicial robe must have proved a severe restriction since a judge can only deal 

with the legal issues and circumstances involved in the particular dispute before 

him: he cannot invent a dispute that is not there, nor can he range freely over 

wide pastures that are not material to the case, or theorize beyond a certain 

limited extent - and even so he must try to exercise a considerable measure of 

restraint, both as to what he says and as to how he says it.
48
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At a minimum, Fitzmaurice can here be seen to acknowledge a role for the 

judicial development of the law, albeit a restrained one. Such a position is not 

dissimilar to that espoused by Hart with respect to the clarification of issues in the 

penumbra of legal rules. Although Hart’s view of the “primitive” nature of the 

international legal order has its own obvious and well known conceptual short-

comings (such as to leave him rather alienated in the realm of international legal 

theory),
49

 his proclaiming of the existence of a “core of settled meaning”
50

 with 

respect to legal rules applies with equal validity to rules of international law. So too 

does his “penumbral thesis”, wherein there will be frequent (if not ever present) 

examples of elements of rules which are neither “obviously applicable nor obviously 

ruled out”;
51

 in essence, where there is an absence of an obviously unique and 

complete answer to a legal problem thereby giving rise to a clearly identifiable legal 

gap. Unsurprisingly, Hart links this realist account of penumbral uncertainty with the 

issue of determinacy stating that:  

In every legal system a large and important field is left open for the exercise of 

discretion by Courts and other officials in rendering initially vague standards 

determinate, in resolving the uncertainties of statutes, or in developing and 

qualifying rules only broadly communicated by the authoritative standards.
52

 

It seems obvious that the often inchoate nature of international rules, taking 

into account their relative but consistent indeterminacy, will give rise to shades of 

grey at the margins. Indeed, as Hart makes clear, such penumbral uncertainties (or to 

use Koskenniemi’s term, “normative problems”
53

) “are always with us whether in 

relation to such trivial things as the regulation of the use of the public park or in 

relation to the multidimensional generalities of a constitution”.
54

 If we acknowledge 

the open texture of legal rules, then we can marginalize if not dispense with formalist 
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conceptions of the international legal order. Despite his impeccable positivist 

credentials, Hart was willing to concede that,  

If a penumbra of uncertainty must surround all legal rules, then their application 

to specific cases in the penumbral area cannot be a matter of logical deduction, 

and so deductive reasoning, which for generations has been cherished as the 

very perfection of human reasoning, cannot serve as a model for what judges, or 

indeed anyone, should do in bringing particular cases under general rules. In 

this area men cannot live by deduction alone. And it follows that if legal 

argument and legal decisions of penumbral questions are to be rational, their 

rationality must lie in something other than a logical relation to premises.
55

  

It therefore follows as a point of inescapable realism and logic that a 

significant element of individual judicial agency or discretion is inherent in and 

necessary for the interpretation and application of legal rules for the purposes of 

settling a dispute. For Hart, the nature of judicial discretion is such that the resolution 

of penumbral uncertainty (or what might be more colloquially referred to as the 

plugging of gaps) may necessitate recourse to certain extra-legal considerations: 

“Where there is no one correct answer required by the law, any solution to the case 

necessarily lies outside the law; the process of exercising a discretion thus requires a 

judge to seize a standard from outside the law, and to use it to solve the case”.
56

  

This appreciation of the inherent limitations of attempting to apply general 

rules to specific factual circumstances infuses Hart’s theory of the sources of law with 

an element of realism that is glaringly absent in formalist and ultra-positivistic 

conceptions of law, and, more specifically, of the judicial function. Hart’s tempered 

positivism acts as an effective bulwark against the occasional tentative bow which 

Thirlway, Fitzmaurice and others make to the conception of the judicial function as 

merely being that of bouche de la loi. Conceptions which seek to downplay the role of 

judicial discretion are naïve, myopic and fail to take into account the complexities of 

the international legal order in an era of fragmentation and proliferation.
57

 What is 
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more, such conceptions appear to be reliant on an overly idealist vision of the human 

condition and the potentialities of law. In confronting this obvious conceptual 

anomaly, Hart remarked that, when considering issues around the determinacy of 

rules, we must accept that we “are men, not gods”
58

:  

It is a feature of the human predicament (and so of the legislative one) that we 

labour under two connected handicaps whenever we seek to regulate, 

unambiguously and in advance, some sphere of conduct by means of general 

standards to be used without further official direction on particular occasions. 

The first handicap is our relative ignorance of fact: the second is our relative 

indeterminacy of aim. If the world in which we live were characterized only by 

a finite number of features, and these together with all the modes in which they 

could combine were known to us, then provision could be made in advance for 

every possibility…This would be a world fit for ‘mechanical’ jurisprudence.
59

 

 When discussing the nature of the international judicial function, it is tempting 

to reason from analogies drawn from the domestic context; but while such analogies 

are not without merit and may have obvious resonance, the idiosyncrasies of the 

international legal order are such that they should not be treated as determinative on 

any point.
60

 This is particularly true when discussing the merits of judicial creativity 

as an inherent feature of the interpretational remit of the judicial function. It stands to 

reason that the precise contours and our individual understandings of the judicial 

function will mutate in accordance with the nature of the legal order under 

consideration. The open proclivity with which a typically common law bench would 

deliver unashamedly creative interpretations not only of common law rules, but also 
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frequently of statutory and constitutional rules, could be greeted with acceptance or 

controversy in equal measure amongst the epistemic community.
61

 In this respect, the 

contrast with civil or Romano-Germanic jurisdictions, at least formally, could not be 

greater.
62

 The same difficulty is encountered in attempts to elaborate a ‘meta-

definition’ of the international judicial function. With the accelerated fragmentation of 

the international legal order, it may perhaps no longer be possible to speak of a 

general definition of the international judicial function.
63

 As discussed above, surely it 

is necessary to demarcate points of functional divergence that clearly distinguish the 

bench of the ICJ from the bench of the ICC, or the bench of the ECJ from the bench 

of the ECtHR.
64

 In this sense, we would only be giving due consideration to what 

George Abi-Saab has characterized as the “metamorphosis of the international 

judicial function”.
65

  Our understanding of the nature of the judicial function in all 

instances is dependent on the telos of the applicable law and the nature of the 

jurisdiction in question.  

What is certain is that it is no longer simply enough to proclaim that the sole 

central concern of the international judiciary is to settle disputes between parties. A 

myopic, one-dimensional understanding of the international judicial function which 

focuses on dispute settlement is to be rejected, not least because in the context of 

international criminal law it has no bearing or validity. As has been pointed out by 

Armin von Bogdandy and Ingo Venzke with respect to the jurisdictional parameters 

of the Yugoslav Tribunal, “[t]here was simply no dispute between the accused Mr 

Tadić and the prosecutor Carla del Ponte that the International Criminal Tribunal for 

the former Yugoslavia settled”.
66

 If anything, a purely formalist conception of the 

judicial function of the international criminal bench would emphasize enforcement of 
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criminal rules and the imposition of punishment. The basic point is well put by von 

Bogdandy and Venzke when they reason that:  

[A] traditional view [of the international judicial function] can neither capture 

the relevant dimensions of contemporary judicial practice nor keep pace with 

the thrust of its growth, it has an unduly narrow view on legal interpretation, 

[which] might mislead when it comes to policy and design choices, and 

obstructs a clear outlook on international courts as institutions of public 

authority.
67

 

Accepting the fact that any definition of the international judicial function 

must allow room for particularization according to the nature of the court’s 

jurisdiction and applicable law, is it nevertheless possible to speak of certain common 

elements inherent in the international judicial function? Should we be satisfied, for 

instance, with theories of the judicial function advanced by McDougal, Laswell, 

Miller and others of the New Haven School to the effect that we should simply view 

the judicial function at a basic level as the settlement of disputes on the basis of 

authoritative decisions involving multiple actors?
68

 Wherever our theoretical refuge 

lies, be it abstract or pragmatic, we can say with relative certainty that to embrace a 

formalist conception of the judicial function (based inextricably on a pious belief in 

the sanctity of positive rules) is to embrace an intellectual conceit which lacks any 

basis in the practical reality of contemporary international adjudication, irrespective 

of the diversity of jurisdictional mandates. The remainder of this chapter will show 

that it is indeed possible to adduce a set of common elements of the international 

judicial function, which have a firm theoretical and pragmatic basis in the 

contemporary international legal order and which, this thesis argues, apply mutatis 

mutandis to the international criminal judicial function. In adducing these common 

elements, the primary focus of enquiry is whether or not we can include the concept 
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of the progressive development of the law via creative interpretative enterprises 

amongst them.  

 

III. IDENTIFYING A CREATIVE INTERPRETATIVE ELEMENT IN 

CONCEPTIONS OF THE INTERNATIONAL JUDICIAL FUNCTION 

– LAUTERPACHT’S LEGACY?  

In light of the remarkable diversity of judicial fora within the international legal order, 

any attempt to identify an exhaustive and universally applicable definition of the 

international judicial function is likely to prove frustrating. However, it is possible to 

make the case for the presence of certain common core elements of the judicial 

function that attach irrespective of the nature of the precise legal sub-order under 

consideration. In developing a set of common elements, it is the central thesis of this 

chapter that the progressive development of the law by means of creative judicial 

interpretation can be placed at the very heart of any conception of the international 

judicial function, and, crucially, any conception of the international criminal judicial 

function.  

In the previous section, we encountered Fitzmaurice and Thirlway’s apparent 

championing of what could be considered a relatively conservative conception of the 

judicial function. Fitzmaurice identifies two possible alternatives. The first, which we 

can say is certainly the more conservative of the two, emphasizes that it is the “the 

primary, if not the sole duty of the judge to decide the case in hand, with the 

minimum of verbiage necessary for this purpose”.
69

 In many respects Fitzmaurice 

seems more comfortable with this restrained view despite the implied distrust of the 

judiciary that it suggests. From his perspective, the task of the judge is relatively 

straightforward: “[he] has to give a decision, and he has to give it not merely with 

reference to what the correct legal position might be, considered in the abstract, but 

with reference to it as applied to the facts and circumstances of the particular 

litigation”.
70

 While this formulation would, as we have already discussed, be 
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attractive to those who subscribe to formalist conceptions of law or indeed those of a 

positivist persuasion, it nonetheless down plays the centrality of the judicial mandate 

to interpret and apply the applicable law for the purposes of dispute resolution. 

Fitzmaurice’s second alternative, on the other hand, suggests a departure from the 

conservative tenets of the first, in acknowledging a modest developmental aspect of 

the judicial function which operates alongside the judiciary’s primary task of the 

settlement of disputes, thereby allowing the bench to “utilize those aspects of [the 

case at hand] which have a wider interest or connotation, in order to make general 

pronouncements of law and principle that may enrich and develop the law”
71

. This 

conception recognizes the additional value of interpretational pronouncements beyond 

the confines of the individual case.  

Writing extra-judicially, Judge Robert Jennings has hinted at a general 

understanding of the international judicial function that incorporates a modest, but 

secondary, developmental element. For Jennings, 

[T]he primary task of a court of justice is not to ‘develop’ the law, but to 

dispose, in accordance with the law, of that particular dispute between the 

particular parties before it. This is not to say that development is not frequently 

a secondary part of the judge’s task… . And it is to say that a ‘development’ 

should be integral and incidental to the disposal according to the law of the 

actual issues before the court. For the strength of ‘case law’ is precisely that it 

arises from actual situations rather than being conceived a priori.
72

 

For Judge Jennings, the inclusion of a developmental mandate within the judicial 

function seems inherently linked with a decidedly common law conception of the 

international legal order.
73

 While he may have tentatively acknowledged judicial 

development of the law as a welcome byproduct of the adjudicative process, the tone 

adopted in such acknowledgment is both cautionary and apologetic. He seems to be 
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suggesting that of course the bench may, where absolutely necessary and on the basis 

of pre-existing rules or general principles, advance the development of international 

law, but does not go as far as saying that the bench is expressly mandated to seek out 

creative interpretative opportunities in the execution of their adjudicative function. 

We are invited to accept the semantic distinction between development and creation, 

between interpretation and legislation, since to reject such a distinction is to question, 

if not subvert, the legitimacy and determinacy of the international legal order. Judge 

Jennings, while rejecting judicial activism, supports a highly constrained, modest 

developmental mandate, based not solely on sovereign consent, but on a certain 

mistrust of the international judiciary:  

Of course we all know that interpretation does, and indeed should, have a 

creative element in adapting rules to new situations and needs, and therefore 

also in developing it even to an extent that might be regarded as changing it. 

Nevertheless, the principle that judges are not empowered to make new law is a 

basic principle of the process of adjudication. Any modification and 

development must be seen to be within the parameters of permissible 

interpretation. For otherwise the judges lose their one ultimate source of 

authority. Litigating parties do not resort to judges because they are wise or 

statesmanlike – very often they are manifestly neither – but because they know 

the law.
74

  

Judge Gerald Fitzmaurice, shifting his position somewhat, is less cautious in 

his acknowledgment of the developmental function commenting that “[i]nternational 

tribunals at any rate have usually regarded it as an important part of their function, not 

only to decide, but, in deciding, to expound generally the law having a bearing on the 

matters decided”.
75

 This modest proposal for an element of judicial development of 

the law to be included in the conception of the international judicial function has 

received much support in the literature, not least from Michael Reisman, who has 

commented that: 

To be sure the judicial function involves ‘supplementing and policing’ the 

application of inherited law, which becomes particularly urgent in periods of 
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rapid transition. This is not judicial activism but an appropriate discharge of the 

judicial function, and it is quite distinct from an active lawmaking role that 

deems itself entitled to ignore expressions of authoritative policy and assumes a 

competence to determine itself, case-by-case and ‘progressively’, what the law 

should be.
76

 

While Judge Fitzmaurice, like Judge Jennings, has a tendency in his judicial and 

extra-judicial opinions to advocate for a restrained, cautionary or indeed conservative 

conception of the judicial role in the development of the law,
77

 he cannot be accused 

of naïveté with respect to his understanding of the extent to which the judiciary does 

in fact engage in a creative approach to international rules. In ‘Judicial Innovation – 

Its Uses and Its Perils’, he remarks that: 

It is axiomatic that courts of law must not legislate: nor do they overtly purport 

to do so. Yet it is equally a truism that a constant process of development of the 

law goes on through the courts, a process which includes a considerable 

element of innovation…In practice, courts hardly ever admit a non-liquet. As is 

well known, they adapt existing principles to meet new facts or situations. If 

none serves, they in effect propound new ones by appealing to some antecedent 

or more fundamental concept, or by invoking doctrines in the light of which an 

essentially innovatory process can be carried out against a background of 

received legal precept.
78

 

Judge Rosalyn Higgins appears to be in general agreement with such an 

analysis, stating that: “[t]here is today at least a minimal agreement that judges have a 

creating function, that adjudication is not a mere, automatic application of existing 

rules to particular situations. The interpretive function of judges may do much to fill 

alleged gaps”.
79

 Supporting Lauterpacht’s belief in the utility of general principles in 

the gap-filling process, she remarked in the Legality of the Threat of Use of Nuclear 
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Weapons Advisory Opinion that “[i]t is exactly the judicial function to take principles 

of general application, to elaborate their meaning and to apply them to specific 

situations”.
80

 Judge Christopher Weeramantry is a similarly emphatic supporter of the 

creative function, albeit considered in the subjective sense: “[t]he international judge 

is, in my view, appointed by the world community, not only to decide the immediate 

case, but also to make his or her contribution to the development of international 

law”.
81 

The conception of the judicial function expressed by Judge Higgins, Judge 

Weeramantry, Judge Jennings and Judge Fitzmaurice above is consistent with and in 

the spirit of Hersch Lauterpacht’s heralding of the role of creative judicial 

interpretation in the exposition and development of international law. While 

Lauterpacht’s seminal works The Function of Law in the International Community 

and The Development of International Law by the International Court were published 

in 1933 and 1958 respectively, they nonetheless remain the most comprehensive and 

influential monographs dealing with the nature of the international judicial function.
82

 

In this respect, Shabtai Rosenne remarked that “Lauterpacht set out to do for the 
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International Court what Justice Cardozo had done in another sphere, in The Nature of 

the Judicial Process (1928), to present a systematic account of the general tendencies 

and methods of the Court and the more general aspects of the judicial method and 

function in the International Court”.
83

 Long before he ascended to the bench of the 

ICJ in 1955, Lauterpacht dedicated himself to delineating the contours of the 

international judicial function.
84

 Considering his work in a contemporary context it is 

clear that Lauterpacht fundamentally believed that if international law was to become 

a ‘living and vital reality’ then it must be permitted to develop in a manner akin to 

that of the common law.
85

 As Koskenniemi elegantly points out, when we piece 

together Lauterpacht’s life’s work, “[it] turns out as the image of modern international 

law as portrayed in European textbooks at the beginning of the new millennium”.
86

 

Lauterpacht was of the view that “[the] legitimate province [of the international 

lawyer] is and must remain the exposition and progressive interpretation of the 

existing law in terms of the abiding purpose of the Law of Nations”.
87

 In this respect 

he was no doubt sympathetic to the views of his occasional correspondent, Robert 

Jackson, who in his Memorandum of Proposals for the Prosecution and Punishment 

of Certain War Criminals and Other Offenders proclaimed that “[i]nternational law 
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must develop to meet the needs of the times just as the common law has grown, not 

by enunciating new principles but by adapting old ones”.
88

 

 

3.1. Lauterpacht’s Theory of International Law 

The esteem in which Lauterpacht’s conception of the international judicial function is 

held is derived not only from the unquestioned quality and persuasiveness of his 

scholarship, but from the fact that he was in the relatively unique position of having 

the opportunity to substantively realize it during his time on the bench of the ICJ.
89

 

Like all conceptions of the judicial function, Lauterpacht’s construction is inherently 

linked to his background theory of law, or what we might refer to as his prevailing 

normative agenda. While Lauterpacht has been variously referred to as the “theorist 

judge”
90

 or the “scholar prophet”,
91

 his theory of law is quintessentially Grotian or, 
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more accurately, neo-Grotian in outlook.
92

 As such, it emphasizes the centrality of the 

individual in international law
93

 and the role of ‘modern’ natural law in the tempering 

of ultra-positivist conceptions of the international legal order.
94

 His fundamental 

belief in the humanizing role of natural law runs through and unifies his diverse 

bibliography of published works. He rejected the prevailing notion that voluntarist 

theories of international law, based on the will of states, were determinative of the 

entirety of the international legal order.
95

 Voluntarist or sovereigntist conceptions 

acted as a bar to progress towards his ideal of “the final goal of the Federation of the 

World”,
96

 and must undergo reform “if the science of international law is to fulfill 

effectively its legitimate twin function of accurately expounding and creatively 

assisting in developing the Law of Nations”.
97
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In invoking a Grotian inspired natural law theory,
98

 he was not ignorant of the 

perils commonly associated with arbitrary recourse to higher order rules. In his much-

vaunted article ‘The Grotian Tradition in International Law’, which, as Iain Scobbie 

astutely points out, merely acted as a vehicle through which to expound his own 

background theory of law, Lauterpacht remarks that, “[u]ndoubtedly the law of nature 

has often been resorted to in support of causes dubious and retrogressive. But this 

ambivalence of the ideology of natural law is only slightly relevant in the field of 

international law. There, by and large, it has acted as a lever of progress”.
99

 Rather 

than invoking traditional Thomistic or theistic natural law, the more appropriate 

notion was to define natural law as amounting, most frequently, to “general principles 

of law arrived at by way of a generalization and synthesis of the principal systems of 

jurisprudence”.
100

 He was at pains to point out that he was not referring to “the old 

law of nature”, but rather to “the modern ‘natural law with changing contents’, ‘the 

sense of right’, ‘the social solidarity’, the ‘engineering’ of law in terms of promoting 

the ends of international society”.
101

 On this account, the foundational moral 

principles typically associated with natural law theory were only cognizable in the 

background of positive rules.
102

 This relationship between natural law and general 

principles was recognizable in Article 38(1)(c) of the Statute of the Permanent Court 

of International Justice (‘PCIJ Statute’), which of course was directly transposed into 

the ICJ Statute: 
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With the Statute of the Permanent Court of International Justice, which declared 

‘general principles of law as recognized by civilized States’ – in some ways a 

modern version of the law of nature – to be one of the primary sources of 

international law, what was of the essence of the law of nature, namely, its 

conformity with the actual legal experience of mankind, came once more into 

its own.
103

 

This conception of natural law is indicative of Lauterpacht’s belief in its 

unifying, cosmopolitan potential.
104

 If the rule of law was to prevail in the relations of 

states, as Lauterpacht fundamentally believed it should, recourse to a cosmopolitan 

natural law must be an essential component given the absence of a definable political 

community:
105

 

There [in the context of international relations] – in a society deprived of 

normal legislative and judicial organs – the function of natural law, whatever 

may be its form, must approximate more closely to that of a direct source of 

law. In the absence of the overriding authority of the judicial and legislative 

organs of the state there must assert itself – unless anarchy or stagnation are to 

ensue – the persuasive but potent authority of reason and principle derived from 

the fact of the necessary coexistence of a plurality of states. This explains the 

pertinacity, in the international sphere, of the idea of natural law as a legal 

source.
106

 

This cosmopolitanism is just one element of what Koskenniemi has labeled 

Lauterpacht’s “Victorian faith”.
107

 In order to fully capture this “Victorian faith” we 

must add Lauterpacht’s rationalism, his individualism and his sentimentalism.
108

 

Lauterpacht was certainly an idealist in the liberal tradition, but he consistently 

married his idealism with a realist, pragmatic approach to the concretization of the 
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international legal order during periods of pronounced global disorder.
109

 

Responsibility for the ‘concretization’ of the rule of law
110

 in the normative sense lay 

not in the hands of states, but was rather to be entrusted to a community of 

enlightened judges.
111

 In typically pragmatic fashion, Lauterpacht placed his faith in 

the Herculean ability of the judiciary to address lacunae in the fabric of the legal 

order in accordance with general principles and the object and purpose of 

international law,
112

 i.e. in accordance with his conception of ‘modern’ natural law.
113

 

Such faith was necessitated by the “transient state of immaturity”
114

 indicative of the 

international legal order at that point in time coupled with the a priori assumption of 

its formal completeness. The existence of an extant body of positive rules, contained 

for instance in the Charter of the United Nations, or the London Charter, provided a 

spring-board for the progressive interpretation of international law. The pursuit of 

progressive interpretation, labeled “Lauterpacht’s Method” by Patrick Capps
115

, was 

consistent with traditional canons of interpretation: 

It is within the province of the science of international law to supply a 

progressive interpretation of these constitutional charters and of any 

supplementary instruments calculated to add to their effectiveness and their 

authority. Such a progressive interpretation is fully consistent with the main 
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established canons of construction, namely, with the principles of effectiveness 

and interpretation by reference to general principles and social ends of law.
116

 

In emphasizing progressive interpretation, Lauterpacht was staking the basic 

interpretivist claim of contemporary Anglo-American jurisprudence, namely that “law 

is how it is interpreted”.
117

 The judicial function is placed at the centre of his 

jurisprudential universe, the foundation upon which the rule of law is constructed:
118

 

There is substance in the view that the existence of a sufficient body of clear 

rules is not at all essential to the existence of law, and that the decisive test is 

whether there exists a judge competent to decide upon disputed rights and to 

command peace.
119

 

Central to the judicial function, therefore, was to bestow determinacy on rules in 

circumstances where a legal vacuum would otherwise come to bear. This progressive 

pragmatism is simply judicial creativity in alternative robes. 

 

 

3.2. Lauterpacht’s Conception of the International Judicial 

Function: Interpretative Creativity as the Pathway to Progress 

3.2.1. Judicial Creativity, Stare Decisis and the Evolution of the “Imperfect” 

International Legal Order  

For Lauterpacht, judicial creativity was an ever-present indicator of the continuous 

evolution of the law. In this respect, he argued that “the development of international 

law by international tribunals is, in the long run, one of the important conditions of 

their continued successful functioning and of their jurisdiction”.
120

 It has even been 

suggested by German scholar Hans Wehberg, writing in 1912, that the formula for 

world peace is “[m]ore development of international law through international 
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decisions!”
121

 This sentiment was echoed, perhaps less effusively, by Christopher 

Weeramantry in his dissenting opinion in the Lockerbie case where he declared that 

“if international law is to grow and serve the cause of peace as it is meant to do, the 

Court cannot avoid that responsibility in an appropriate case”.
122

 Leaving Wehberg’s 

touching optimism to one side, the systematic codification of rules of international 

law was of course crucial to its ontological and normative certainty, but Lauterpacht 

believed that its vitality and contemporary relevance could be guaranteed by other 

means: 

[While] the codification of international law under the aegis of the United 

Nations must continue to be regarded as a rational and practical object of the 

collective endeavor of Governments, the achievement of part of that object by 

other means, and in particular through the activity of the International Court 

itself, acquires special significance.
123

  

Although Lauterpacht was not blind to the fact that States may very well not 

have envisaged such a role for the Court, neither was he prepared to accept that the 

absence of an express judicial law-making mandate in any way undermines the 

legitimacy of such an enterprise. Invoking the principle of “heterogeny of aims” he 

simply states that, “institutions set up for the achievement of definite purposes grow 

to fulfill tasks not wholly identical with those which were in the minds of their 

authors at the time of their creation”.
124

 This position is reinforced by the welcome 

wording of General Assembly Resolution 171 of 1947 (titled ‘Need For Greater Use 

by the United Nations and Its Organs of the International Court of Justice’), which 

provides the following: 

Considering that it is a responsibility of the United Nations to encourage the 

progressive development of international law…  
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Considering that it is also of paramount importance that the Court should be 

utilized to the greatest practicable extent in the progressive development of 

international law, both in regard to legal issues between States and in regard to 

constitutional interpretation. 
125

 

This language certainly lends credence to the argument that members of the 

international judiciary are implicitly mandated to progressively develop the law via 

recourse to creative interpretative methodologies.
126

 

 Lauterpacht viewed judicial law-making as a “general legal phenomenon in 

societies where justice is administered by judicial tribunals”,
127

 implying that the 

often pious rejection of the notion of judge-made law voiced by practitioners and 

scholars from the civil tradition is little more than a naïve fiction. He maintained that 

the “creative exercise of judicial activity is no less real in common-law countries than 

in systems of law where the principle stare decisis has no formal validity”.
128

 His 

reasoning lay to a certain extent in his deeply felt cosmopolitan ethic and his 

opposition to functionalist, orthodox positivist conceptions of the judicial function. In 

rejecting orthodox (or perhaps simply Austinian) positivism, Lauterpacht, like Hart, 

was firmly of the view that support for such constructions of the judicial function 

resulted in “an uncompromising attitude which does not allow international law to be 

exposed to outside influences. This in turn blocks the interpretative function and 

efforts consciously aimed at the development of international law”.
129

 He argued that 
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the nature of the judicial function, whether it is viewed in a domestic legal or 

international legal context, is “not confined to a purely mechanical application of the 

law”.
130

 Indeed, he was prepared to go as far as to say that any such “brand of 

argument, which depicts the judicial function as obvious and automatic, may be no 

more than a piece of dialectics which begs the question”.
131

  

For Lauterpacht, the judicial interpretation of positive rules was a distinct and 

important component in the “gradual crystallization of the abstract legal rule, 

beginning with the constitution of the State, as the most fundamental and abstract 

body of rules, and ending with the concrete shaping of the individual legal relation by 

a judgment of a court”.
132

 Lauterpacht was careful to acknowledge that words are not 

possessed of absolute meaning in and of themselves, conceding “they are an 

expression of will…[but] [t]hat will is not the will of the judge”.
133

 In this sense he 

was clearly influenced by the comment of Oliver Wendell Holmes in Towne v Eisner 

to the effect that “[a] word is not crystal, transparent and unchangeable, it is the skin 

of a living thought and may vary greatly in colour and content according to the 

circumstances and the time it is used”.
134

 Given the often slow and politically chaotic 

character of the drafting, conclusion and implementation of ‘international legislation’ 

(i.e. positive rules of international law), creative judicial interpretation of those rules 

assumes a particularly significant role for progressively developing the law in line 

with the telos of those positive rules and the requirements of the ‘international 

community’. In short, due to the ‘imperfect’ and often frustrating manner in which 

positive international rules are developed by states, the bench has an implied mandate 

for a creative approach. 

 The most prominent factor likely to impact on the developmental potential of 

judicial decision-making is the value attached to judicial pronouncements as formal, 

authoritative sources of international law. The well-known classical statement of 

                                                                                                                                            
Normative Politics’ (supra n6); M Schmoeckel, ‘The Internationalist as Scientist and Herald: Lassa 

Oppenheim’ (2000) 41 European Journal of International Law 699. 
130

 Lauterpacht, The Function of Law in the International Community (supra n11), 255. 
131

 Lauterpacht, The Development of International Law by the International Court (supra n12), 397. 
132

 Lauterpacht, The Function of Law in the International Community (supra n11), 256. 
133

 H Lauterpacht, ‘Restrictive Interpretation and the Principle of Effectiveness in the Interpretation of 

Treaties’ (1949) 26 British Yearbook of International Law 48, 83. 
134

 Quoted by Lauterpacht, ibid, 53. 



Chapter 3 

154 

 

Article 38(1)(d) of the ICJ Statute designates that judicial decisions are to be 

considered “as subsidiary means for the determination of rules of law”. Read in light 

of the oblique wording of Article 59, which stipulates that “[t]he decision of the Court 

has no binding force except between the parties and in respect of that particular case”, 

it has traditionally been asserted that the Court is not constrained by the doctrine of 

binding precedent or stare decisis.
135

 However, to suggest that previous case law has 

little or no bearing on future decision-making promotes an obvious illusion. While 

international law does not recognize a rigid system of binding precedent in the 

common law tradition, it is evident that significant persuasive authority is attached to 

the jurisprudence emerging from the plethora of contemporary international courts 

and tribunals. In the context of the ICJ, Lauterpacht’s statement that “the practice of 

referring to its previous decisions has become one of the most conspicuous features of 

the Judgments and Opinions of the Court” is as true now, if not more so, as when 

Lauterpacht first made the observation.
136

 The occasional reluctance to acknowledge 

the persuasive authority of previous case law is directly related to uncertainty 

surrounding the precise contours of Article 59. It has on occasion been assumed that 

Article 59 expressly prohibits the Court from taking its previous case law into 

consideration. However, as Robert Jennings pointed out in the Continental Shelf case, 

the more accurate construction is to view Article 59 as applying “more particularly to 

the dispositif of a judgment” which is addressed “and only addressed, to the parties to 

the case, and in respect only of that case”.
137

 Such a construction places no 

restrictions on the persuasive, as opposed to the binding, authority of previous case 

law. In this sense, the Court will inevitably seek interpretative guidance from its body 

of jurisprudence rather than directly and unquestioningly invoking the reasoning 

adopted in particular decisions.
138
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The relative confusion surrounding the true import of previous case law is 

undoubtedly a factor in denying the role of judicial creativity in the progressive 

development of the law. As Judge Shahabuddeen has pointed out, simply because 

international law does not recognize the doctrine of stare decisis, it does not follow 

that judicial decisions will by extension be excluded from having a developmental 

impact: “the existence of stare decisis is not a precondition to the creation of judge-

made law”.
139

 While the Court has deliberately excluded a rigid doctrine of precedent, 

it nonetheless treats its own case law in the same way, for the same reasons as any 

other legal order.
140

 As Lauterpacht remarked: 

The Court follows its own decisions…because such decisions are a repository 

of legal experience to which it is convenient to adhere; because they embody 

what the Court has considered in the past to be good law; because respect for 

decisions given in the past makes for certainty and stability, which are of the 

essence of the orderly administration of justice; and (a minor and invariably 

accurate consideration) because judges are naturally reluctant, in the absence of 

compelling reasons to the contrary, to admit that they were previously in the 

wrong.
141

   

In the absence of an efficient ‘ordinary’ legislative process, acknowledgment 

of the persuasive authority of precedent lends certainty to the law and has an 

important function in counteracting perceptions of judicial arbitrariness. By engaging 

with previous case law in the reasoning process, the bench takes advantage of an 

additional tool by which to enhance its decisional legitimacy. There is no question 

that interpreting a rule or principle in light of past practices, in accordance with the 

doctrine of fit (as discussed in subsequent sections), will significantly increase the 

receptiveness of interpretative communities to the potential developmental impact of 

such an interpretation. The legitimizing role of previous case law was expressly 

recognized by the ICJ in the Legality of Use of Force case, where the Court stated that  

“[it] must ensure consistency with its own past case law in order to provide 
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predictability. Consistency is the essence of judicial reasoning”.
142

 Not only is 

consistency the essence of judicial reasoning, it is also a crucial component of the rule 

of law.
143

 There is ample evidence of the Court’s commitment to engaging with past 

practices. For example, Alain Pellet remarks that: 

It can be noted that, as its case law expands, the list of previous cases gets 

longer without discouraging the Court to refer expressly to all or many of them. 

Thus, just to give two recent examples, in Kasikili/Sedudu, it cited seven 

previous cases in order to make the rather obvious point that the subsequent 

practice of the parties is relevant to interpreting treaties, and only in three 

printed pages of its 2004 Wall advisory opinion, the Court made not less than 

28 cross-references to its previous decisions.
144

 

While the full extent to which the ICJ engages with its past case law is in need 

of renewed scholarly attention, some years ago Nathan Miller undertook the task of 

investigating the manner in which precedent operates across international courts and 

tribunals.
145

 His findings, while somewhat dated, reveal that engagement with internal 

case law is only one aspect of the debate with respect to the persuasive authority of 

precedent. Not only do the vast majority of international courts and tribunals engage 

with their own internal case law, but increasing attention is also paid to external 

sources of precedent emerging from related international courts and tribunals. In the 

context of proliferation and fragmentation this is hardly a surprise, but it is 

nonetheless indicative of a welcome trend towards transjudicial dialogue, with 

persuasive precedent playing a crucial role in the acknowledged concretization of 

rules.
146

 This dialogue operates on a horizontal level in which there is no express 
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jurisprudential hierarchy (although the ICJ no doubt considers itself primus inter 

pares
147

). It is clear that there is no hard and fast rule with respect to the manner in 

which international courts and tribunals engage with internal or external precedents. 

Each court will develop its own methodology.
148

 However, the role of precedent in 

the development of the international legal order is undoubtedly far greater than its 

formal status as a mere subsidiary source of law would suggest.
149

 The influence of 

precedent on the interpretation of international criminal law in particular will be 

considered further in Chapters 5 and 6.  

 

3.2.2. Gap-Filling, Pragmatism and the Gradual Concretization of Rules  

Lauterpacht’s position with respect to judicial creativity is clearly linked with his 

theory of gaps and his belief in the Kelsenian or neo-Kantian constructivist theory of 

the a priori completeness of the international legal order.
150

 Due to the 
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‘imperfections’ in the international law-making process, normative gaps are likely to 

be an ever-present challenge to the bench. Indeed he argues in this respect that the 

international judicial function is “wider than in any other branch of law”.
151

 Former 

ICJ judge, Christopher Weeramantry, once likened the international legal order to a 

fisherman’s net with “tears and patches”.
152

 With his own particular eloquence he 

remarked: 

It still catches many fish, but some still slip through its tears and patches. Those 

tears and patches need to be repaired and filled as and when they are revealed. 

One cannot wait for the legislature to do this. It is the judge who performs the 

task.
153

 

The evident shortcoming of a rule places it within the purview of the theory of 

gaps. Lauterpacht took the view that the prevalence or frequency with which gaps are 

identifiable in the international legal order is “larger than in municipal law not only in 

bulk, but also in intensity”.
154

 The obvious but crucial caveat to this aspect of the 

international judicial function is that the filling of a normative gap by means of 

creative judicial interpretation must have as its point of departure an express rule or 

identifiable principle of international law. The addressing of a gap in the conscious 

absence of a positive rule or identifiable principle is not judicial creativity, but a 

different beast entirely, namely that of judicial activism.
155

 Naturally, the inevitability 
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of gaps bestows on the judiciary the significant responsibility of ensuring that the 

manner in which such gaps are addressed does not descend into an exercise in 

arbitrariness. The particular nature of the international legal order requires both 

judicial restraint and judicial valour “in the dangerous course of steering between the 

Scylla of the complacent assumption of the completeness of the law and the 

Charybdis of the attempt at fulfilling the function of an international legislature”.
156

  

Evidently, Lauterpacht was not agitating for the recognition of a legislative 

arm of the judicial function,
157

 rather he was insisting on the recognition of an express 

element of judicial freedom to address gaps in the international legal order on the 

basis of existing rules or principles in a manner consistent with the teleology of the 

applicable law and the perceived intentions of the drafters.
158

 For Lauterpacht, the 

filling of gaps via creative interpretation was connected not with express law-making 

but rather with the Kelsenian doctrine of the gradual concretization of law: “[t]he 

process of the creation of the law is not concluded in legislation. It is continued in 

administration, in judicial decisions laying down the concrete rule”.
159

 While Patrick 

Capps has attached the label of progressive interpretation to this approach,
160

 

Lauterpacht preferred to refer to it as “genuine interpretation”.
161

 This position is 

consistent with Hart’s tempered positivism, while also indicative of a pragmatic 
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realism applicable to legal orders both international and domestic.
162

 The addressing 

of gaps at the domestic level invariably involves moving beyond sources of law with 

a basis in custom or statute,
163

 the common law concept of equity being an obvious 

example. If this is accepted as an accurate statement with respect to domestic legal 

orders, then acknowledgement that it can equally be applied to the international legal 

order is all the more urgent given “its rudimentary undeveloped law, and with its 

heavy legislative machinery”.
164

 This is not to say that the filling of gaps via recourse 

to creative interpretation of extant sources of law acts as a viable alternative to 

‘ordinary’ legislative processes. While judicial creativity in the spirit of effectiveness 

will contribute to the progressive development of the law, its legacy may be 

ephemeral in a praetorian sense in the absence of subsequent codification.
165

 As 

Lauterpacht remarked:  

[A judicial decision] cannot attempt to lay down all the details of the 

application of the principle of which it is based. It lays down the broad principle 

and applies it to the case before it. Its elaboration must be left, in addition to 

any doctrinal elucidation of the law by writers, to ordinary legislative processes 

or to future judicial decisions disposing of problems as they arise.
166

 

However, the filling of gaps should not be achieved in a manner that clearly 

negates the express intentions of the drafters of the instrument and instead prioritizes 

the assumed normative agenda of the bench.
167

 Reinforcing his positivist credentials, 
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Lauterpacht was keen to emphasize that the identification and elaboration of the 

intentions of the drafters of an instrument was “properly assumed to be the primary 

object of interpretation”.
168

 He stated further that “[t]he intention of the parties – 

express or implied – is the law. Any considerations…which tend to transform the 

ascertainable intention of the parties into a factor of secondary importance are 

inimical to the true purpose of interpretation”.
169

 The extent to which drafters’ intent 

can in fact be expressly identified is of course a matter of degree, but in a formal 

sense it cannot be entirely ignored or set to one side, but must be a core component of 

the interpretative process. However, the fact of the matter is that unambiguous, 

consistent expressions of drafters’ intent are rare, and may arguably decline in 

importance if superceded by subsequent developments in jurisprudence, state practice 

and opinio juris.
170

  

For Lauterpacht, recourse to drafters’ intent – express or implied – is merely 

part of a package of interpretative methodologies to be undertaken in the filling of 

gaps. In this regard, he argues that:  

The judicial function is not that of an automaton which registers a gap, an 

obscurity, an absurdity, a frustrated purpose, without an attempt to fill the 

lacunae by reference to the intentions of the parties in the wider context of the 

agreement as a whole and the circumstances accompanying its adoption, to the 

needs of the community and to the requirement of good faith.
171

  

Thus the common intention of the drafters is not determinative of the matter – “[f]or 

the treaty, once signed and ratified, is more than the expression of the intention of the 

parties” but must be a component of the gap-filling process.
172

 In emphasizing an 

interpretational approach which prioritizes the intentions of the drafters, the object 

and purpose of the impugned rule and the “entirety of legal and social relationships 
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within the community”,
173

 Lauterpacht believed that it was possible for the bench to 

address gaps in accordance with “what the legislator would have intended if he could 

have foreseen the changes occurring in the life of the community”.
174

 The granting of 

such judicial freedom does not inevitably result in arbitrariness, but rather allows for 

“freedom within the law conceived as something more comprehensive than the sum 

total of its positive rules”.
175

 It is also arguably consistent with the contemporary 

requirements of Articles 31 and 32 of the Vienna Convention on the Law of Treaties.  

 

3.2.3. Effectiveness of Rules, Exhaustive Reasoning and the Developmental 

Potential of Separate and Dissenting Opinions 

Inextricably linked with this promotion of judicial freedom is Lauterpacht’s evident 

fidelity to the principle of the effectiveness of rules
176

 and the institution of legal 

certainty, since “the object of the law is order, not perpetuation of disagreements”.
177

 

Such fidelity to the principle of effectiveness (which is certainly to be acknowledged 

as a general principle of treaty interpretation)
178

 is unsurprising given Lauterpacht’s 

firm support for liberal conceptions of the judicial function. Indeed, the principle of 

effectiveness complements his “emphatic conception” (labeled as such by Shabtai 

Rosenne
179

) of the judicial function as encompassing a creative developmental role, 

                                                 
173

 Lauterpacht, The Function of Law in the International Community (supra n11), 80. 
174

 Ibid. Lauterpacht’s theory of gaps has been cautiously vindicated in numerous judgments of the 

International Court of Justice, not least in the South West Africa case where the Court determined that, 

“[i]t may be argued that the Court is entitled to engage in a process of ‘filling in the gaps’, in the 

application of a teleological principle of interpretation, according to which instruments must be given 

their maximum effect in order to ensure the achievement of their underlying purposes. The Court need 

not here enquire into the scope of a principle the exact bearing of which is highly controversial, for it is 

clear that it can have no applications in circumstances in which the Court would have to go beyond 

what can reasonably be regarded as being a process of interpretation, and would have to engage in a 

process of rectification or revision”. South West Africa Cases (supra n41), 48. 
175

 Lauterpacht, The Function of Law in the International Community (supra n11), 80. 
176

 For a general discussion of the various manifestations of the principle of effectiveness outside of the 

interpretative context, see S Zappalà, ‘Can Legality Trump Effectiveness in Today’s International 

Law?’ in A Cassese (ed), Realizing Utopia: The Future of International Law (Oxford, Oxford 

University Press, 2012), 105. 
177

 Lauterpacht, The Development of International Law by the International Court (supra n12), 233-

234. 
178

 See A Orakhelashvili, The Interpretation of Acts and Rules in Public International Law (Oxford, 

Oxford University Press, 2008), 393-413. 
179

 Rosenne, ‘Sir Hersch Lauterpacht’s Concept of the Task of the International Judge’ (supra n83), 

833. 



Chapter 3 

163 

 

based on exhaustive reasoning
180

 of extant rules or general principles of law. This 

principle mandates an approach to interpretation whereby in circumstances where “a 

treaty provision fairly admits of two constructions [neither of which have been clearly 

excluded by the drafters], one restricting, the other enlarging rights which may be 

claimed under it, the more liberal interpretation is to be preferred”.
181

 In this sense for 

Lauterpacht, “the judicial function asserts itself by performing the essential task of the 

law-creating process, namely, by effecting either a judicial compromise between two 

conflicting claims or, if that is not possible, by giving effect to the claim which is 

stronger in law”.
182

 In invoking the principle of effectiveness and notions of the 

evolving life of the community, it might be argued that Lauterpacht’s position is 

indicative of a policy-oriented approach to international law.
183

 As such we could say 

that the judiciary becomes an instrument or agency “of change through which the 

process of adaptation takes place to the needs of the time”.
184

  

However, let us not forget that, like any other method of interpretation, the 

utilization of the principle of effectiveness necessitates a choice between conflicting 

or competing meanings. As Koskenniemi reminds us, the content of the law is 

determined by its interpretation.
185

 In choosing between conflicting interpretations of 

a given rule it is worth ruminating on Weeramantry’s assertion that “the act of choice 

is the act of creation”.
186

 Be that as it may, Lauterpacht’s ‘progressive’ or ‘genuine’ 

interpretational approach to gap-filling illustrates his firm belief in the necessity of 

instituting certain constraints on reasoning which act as a bar to arbitrariness when 
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confronted with an interpretational choice. By insisting that the filling of normative 

gaps must be based on an express rule or identifiable principle of law, be broadly 

consistent with the drafters’ original intent and be responsive to the contemporary  

normative expectations of states, Lauterpacht’s conception of judicial creativity (and 

the judicial function more generally) is resonant of modern constructivist theories of 

law and in particular with the doctrine of fit and justification.
187

 For Ronald Dworkin, 

like Lauterpacht, interpretative solutions to gaps must have a degree of ‘fit’ with past 

practices and must have some grounding in objective justification.
188

 The doctrine of 

fit and justification is inherently linked with the integrity and certainty of law, such 

that it is determinative of the extent to which an interpretational solution must fit with 

past practices. The doctrine of the integrity of law, while a multifaceted concept, 

dictates that interpretational choices must be made in light of the manner in which the 

institution in question has approached substantive justice in the past.
189

 However, as 

Capps crucially points out, “if a particular legal doctrine is crucial for the integrity of 

the system then the interpreter can accept a lower level of correspondence to past 

practices”.
190

 For both Lauterpacht and Dworkin, fit with past practices is a key 

component of legitimate gap-filling. In essence, legitimate gap-filling cannot be 

achieved in a vacuum; as Koskenniemi argues, “the crux is that we believe, and hold 

important, that it is at least possible to discover one or several ‘legal’ solutions at the 

exclusion of other, legally inadmissible ones. The choice one is faced with is not free, 

but is constrained by law”.
191

 

As previously alluded to, Lauterpacht’s promotion of the centrality of judicial 

development of the law was closely allied with his belief in the necessity of the 

“exhaustiveness of judicial pronouncements of international tribunals”.
192

 While such 
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a belief finds a firm teleological basis in Article 56(1) of the Statute of the ICJ,
193

 it is 

evident in this respect that Lauterpacht’s primary concern relates to the 

communication of decisional legitimacy within the interpretative community, most 

specifically with respect to the principal actors in the legal process. Summary 

decisions determined on the basis of a limited or perhaps selective consideration of 

the submissions of the parties “unavoidably creates the impression of arbitrariness”.
194

 

Perceptions of arbitrariness are naturally every bit as destructive as the genuine 

article, since as Lauterpacht says “[i]t is bound to arise…whether in fact or in the 

imagination of writers and disappointed suitors”.
195

 The simplest guarantee of 

decisional legitimacy – be it pursuant to a creative interpretational approach or 

otherwise – is a commitment to “the fullest possible completeness of judicial 

reasoning which renders it practicable for everyone to know and to assess the value of 

the grounds of the decisions given by an international tribunal”.
196

 On this account, 

“[t]he legal and moral authority of a judicial pronouncement acquires an important 

accession of strength if it bears the visible hall-mark of comprehensive effort and of a 

studious avoidance of short-cuts of reasoning”.
197

 Schwarzenberger was of a similar 

view, remarking that “[t]he persuasive character of [the ICJ’s] judgments and 

advisory opinions depends on the fullness and cogency of the reasoning offered. It is 

probably not accidental that the least convincing statements on international law made 
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by the International Court of Justice excel by a remarkable economy of argument”.
198

 

While exhaustiveness of reasoning is an important tool in promoting decisional 

legitimacy, it also has obvious developmental potential. Lauterpacht was keen to point 

out that the extent to which decisions of the ICJ could contribute to the development 

of the international legal order was dependent on “the technique of its 

pronouncements” and “the requisite degree of completeness and exposition” 

undertaken.
199

 Written in 1958, once again it is hard not to identify a clear comparison 

or resonance with more contemporary constructivist accounts of law as integrity, 

which adopt a similar position with respect to exhaustive reasoning.
200

  

Exhaustiveness of reasoning, while contributing to certainty, can also play a 

significant role in reifying and promoting the normative expectations of states.
201

 In 

this respect, Article 38(1)(d) of the ICJ Statute – which, as already discussed, 

expressly recognizes recourse to judicial decisions as a subsidiary source in the 

determination of rules – delineates the relationship between acknowledgment of the 

centrality of the creative or developmental potential of the judicial function and the 

positive obligation to deliver a reasoned judgment pursuant to Article 56(1) of the ICJ 

Statute.
202

 While recourse to prior case law may only be of subsidiary or 

supplementary value – despite the added ambiguity of Article 59 on this point – this 

relationship nonetheless illustrates an appreciation that an accumulation of reasoning 

gives rise, in the best-case scenario, to a coherent body of jurisprudence with 

persuasive as opposed to binding authority.
203

 That said, the extent to which 
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contemporary international courts and tribunals, and in particular the ICJ, heed this 

call to exhaustive reasoning is another matter entirely.
204

  

The developmental (not to mention legitimizing) potential of exhaustive 

reasoning naturally extends to and embraces the occasionally controversial realm of 

separate and dissenting opinions.
205

 Article 57 of the ICJ Statute – inherited with a 

minor adjustment from the equivalent provision of the PCIJ Statute – provides that: 

“[i]f the judgment does not represent in whole or in part the unanimous opinion of the 

judges, any judge shall be entitled to deliver a separate opinion”.
206

 Supplementary 

guidance is offered by Article 95(2) of the Rules of Court which provides that: “Any 

judge may, if he so desires, attach his individual opinion to the judgment, whether he 

dissents from the majority or not; a judge who wishes to record his concurrence or 

dissent without stating his reasons may do so in the form of a declaration. The same 

also apply to orders made by the Court”.
207

 Given the common law roots of the 

judicial right to append individual opinions, it is not surprising that the issue was the 

subject of some disagreement amongst delegates during the drafting and revision of 

the PCIJ Statute. In essence the debate was a classic instance of a clash of legal 

cultures.
208
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Opposition arguments suggested that the standing and authority of the Court’s 

adjudicative function required that the bench speak with one voice and one voice 

only.
209

 The suppression of publically stated separate and dissenting opinions was 

also argued to be essential to the preservation of judicial independence as it would 

likely remove any compulsion on the part of a judge to deliberately reason in favour 

of his government. The minutes of the 1929 Conference of the Committee of Jurists 

are particularly revealing in this respect. Tasked with the revision of the PCIJ Statute, 

a lengthy discussion ensued with respect to the right to append individual, separate or 

dissenting opinions to the judgment of the Court.
210

  The French delegate Henri 

Fromageot led the opposition and reportedly argued that “[a] national judge who 

knew that his opinions would be published might easily be led to defend his 

Government instead of judging it. The fact that his attitude during the deliberations of 

the Court would be publically declared exposed him, if he decided against his 

country, to the remonstrances of his Government”.
211

 Fromageot’s cautionary tale was 

ultimately unpersuasive and was roundly and vociferously rejected by the Committee. 

The UK delegate, Sir Cecil Hurst, stated that Fromageot’s proposal, if adopted, would 

“destroy the Court” and entirely ignored the developmental potential of individual 

opinions: “[t]he views of distinguished judges who happened to be in a minority were 

as important to the building-up of an international system of law as the views of the 

majority”.
212

 The Greek delegate Nicholas Politis was of the view that the inclusion of 

individual and dissenting opinions was essential to the international judicial function: 

“[t]he duty of the Court was not merely to settle disputes brought before it…It was 

important to be in a position to know and to appreciate the motives which had 

influenced all the judges, those in the majority as well as those in the minority. The 

publication of these divergent opinions enabled observers to appreciate the scope and 

scientific value of the judgments”.
213

 Some, such as the American delegate Elihu 

Root, suggested that the absence of individual opinions would contribute to the 
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mystification of the Court’s adjudicative function and would inevitably lead to 

rumour, innuendo and recrimination: “If there were no official and authentic 

publication of the views and arguments which underlay the judgments of the Court, 

there would inevitably be private and secret disclosures. No member of the Court 

would consent to rest under an imputation of acquiescing in views which he did not 

hold, and the judges would naturally defend themselves in private”.
214

  

The issue came up for discussion once again in the context of the Informal 

Inter-Allied Committee on the Future of the Permanent Court of International Justice. 

From its 1944 Report, it is evident that the arguments forwarded by Hurst, Root and 

Politis continued to hold sway.
215

 The Report, which would later be considered by the 

United Nations Committee of Jurists during the 1945 United Nations Conference on 

International Organization, acknowledged that allowing for separate and dissenting 

opinions had a positive impact on the authority of the Court’s decisions as well as 

contributing to transparency and judicial independence and accountability.
216

 

Considering the developmental potential of separate and dissenting opinions, the 

Committee remarked that “[t]hey act as a useful commentary on the decision of the 

Court itself, the precise point and bearing of which is often brought out more strongly 

in the light of dissenting judgments. In addition, the latter often clarify subsidiary 

points of interest and importance which were not dealt with in the judgment of the 

Court because not directly necessary for the purpose of its findings”.
217

 Often the 

work of a single hand, dissenting opinions can often act as a useful interpretative 

guide to the consensus driven majority text while also exploring some incidental or 

obiter points of interest.
218
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Lauterpacht certainly saw merit in this analysis, commenting that: “far from 

detracting from the standing of the Judgments or Advisory Opinions, [separate or 

dissenting opinions] add to their vitality, comprehension and usefulness and greatly 

facilitate the fulfillment of the indirect purpose of the Court, which is to develop and 

clarify international law”.
219

 The potential contribution of separate and dissenting 

opinions in this regard was such that the Committee recommended that it “should be 

obligatory on any Judge who dissents from the majority to state his reasons for so 

doing”.
220

 While such a proposal would have reinforced the principle of 

exhaustiveness of judicial reasoning, it was ultimately rejected by the Committee of 

Jurists who elected to retain the discretionary wording adopted by Article 57 of the 

PCIJ Statute. Lauterpacht did not expressly call for the institution of obligatory 

reasoned dissents, but rather cautioned against limiting dissents to declarations or a 

mere indication of dissent.
221

 In this regard it is clear that Lauterpacht was conscious 

of the fact that the provision of the right to dissent, while inherent in the principle of 

the exhaustiveness of legal reasoning and of significance to the continued 

development of the law, was in addition “to be regarded as a safeguard of the 

individual responsibility of the Judges as well as of the integrity of the Court as an 

institution”.
222

 This suggests that, despite the formal discretionary status of separate 

and dissenting opinions, the nature of the judicial function, on Lauterpacht’s account, 

arguably incorporates a responsibility to ensure that separate and dissenting opinions 

are themselves subject to exhaustive reasoning. 
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IV. CONCLUSIONS: LAUTERPACHT’S LEGACY  

The foregoing has clearly confirmed Lauterpacht’s membership of that rarest species 

of international judge, namely, one with a fully formed and articulated theory of 

(international) law and a clearly reasoned, pragmatic conception of the international 

judicial function. While some commentators have been reluctant to accept the 

continued relevance of his scholarship outside of its historical context,
223

 others, this 

study included, have sought to resurrect it as “an important contribution to 

international legal theory which can be used to solve persistent problems concerning 

the integrity of the international legal order”.
224

  

The introduction to this chapter outlined the rationale behind the invocation of 

Lauterpacht’s conception of the international judicial function and the desire to utilize 

his conception in the context of a study dedicated to the examination of the role of 

bench in the development of international criminal law. While Lauterpacht played a 

subtle role in the development of the London Charter, his influence on international 

criminal law should not necessarily end there. It is difficult to engage with 

Lauterpacht’s work, written during the so-called “Twenty Years’ Crisis” in which the 

ontology of international law lay very much in the balance, and not be struck by 

certain parallels with the contemporary uncertainties blighting the international 

criminal legal order.
225

 The historical contexts are certainly distinguishable but the 

challenges confronting a bench operating within a legal order in an acknowledged 

state of “transient immaturity” are objectively the same now as they were then. 

Lauterpacht’s conception of the international judicial function was such that 

responsibility for the imparting of ontological certainty on to public international law 

lay not only with states, but, more immediately, with the international bench who 

were uniquely placed to make international law a ‘living and vital reality’ in the 
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relations of states. As the remainder of this thesis will illustrate, an identical 

responsibility remains in the hands of the international criminal bench.  

While Lauterpacht’s background theory of international law is unmistakably 

utopian, in its cosmopolitan commitment to the centrality of the individual in the 

international legal order and its focus on the ultimate objective of the institution of the 

rule of law in the relations of states, his conception of the international judicial 

function is overwhelmingly pragmatic. Placing the judicial function at the very centre 

of the international legal order acknowledges that the imperfect nature of the 

international ‘legislative process’ is most coherently counteracted by accepting, if not 

embracing, the creative reasoning capacity of the bench to address gaps in the legal 

order, and hence ensure the effectiveness of rules via recourse to extant related 

positive rules, general principles of law and an appreciation of some element of 

drafters’ intent. Acknowledging gaps in the international legal order is a normative 

choice which rejects formalism and voluntarist conceptions of international law. This 

modest conception of the judicial gap-filling role will nonetheless inevitably give rise 

to frequent accusations of arbitrariness and the questioning of the decisional 

legitimacy of international courts and tribunals.  

However, it is in the power of the bench to assail such concerns amongst the 

epistemic community and reinforce the integrity of the international legal order by 

committing, without exception, to the principle of the exhaustiveness of legal 

reasoning. A commitment to exhaustive reasoning not only reassures the epistemic 

community, but is also illustrative of the tacit acceptance of the immense 

responsibility implied by the judicial gap-filling role and the need to justify the 

undertaking of such a role in light of past practices, i.e. in light of persuasive 

precedent. Evidently, Lauterpacht rejected an expansive judicial law-making role. 

However, judges appointed or elected to international courts and tribunals are not 

simply mechanical rule applicators, but rather the architects of a common law of 

humanity.
226

 It is impossible to avoid the fact that the international legal order is such 

that a one-dimensional or myopic conception of the judicial function is simply 
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ignorant of “an important aspect of the dynamics of the international legal order”. 
227

 

His progressive pragmatism and commitment to the completeness of the international 

legal order led him to accept the unavoidable necessity of creative judicial 

interpretation of rules and general principles of law, but in equal measure, his faith in 

the integrity of law required that such creative endeavors only be undertaken within 

clearly defined constraints. In this sense, Lauterpacht might be channeling the 

cautionary words of Judge Benjamin Cardozo, who remarked in The Nature of the 

Judicial Process that the judge: “even when he is free, is still not wholly free. He is 

not to innovate at pleasure. He is not a knight-errant, roaming at will in pursuit of his 

own ideal of beauty or of goodness. He is to draw inspiration from consecrated 

principles”.
228

  

This formulation of the parameters of the creative judicial function is far from 

revolutionary, having as it does a firm common law pedigree. However, the analogy, 

while not inappropriate, ignores the intense struggle that continues to play out 

between orthodox positivist and constructivist conceptions of the international legal 

order. This struggle is evident: (i) in the reluctance of past and present members of the 

international judiciary to expressly and categorically acknowledge, rather than 

grudgingly concede, a creative interpretative component of the international judicial 

function; and (ii) in the attempts of states to straitjacket the creative capacity of the 

bench as illustrated, for example, in Articles 21 and 22 of the Rome Statute of the 

ICC.
229

 Lauterpacht’s theory of law is not easily pigeon-holed. Central to the utility of 

his work is its obvious and enduring resonance with disparate trends in 20
th

 century 

legal theory and its neo-Grotian ethic. He is neither a strict positivist nor a typical 

natural law theorist. His conception of ‘modern’ natural law places him closer to Hart 

than Finnis while his commitment to the concretization of rules and the integrity of 

law make him neither Kelsenian nor Dworkinian.  His realism and pragmatism 
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illustrate his passionate desire to see the realization of the rule of law in international 

relations.
230

 His clarity of vision and persuasiveness of argument captured in a life’s 

work have had a profound impact on successive generations of his followers (some of 

whom studied under him at Cambridge) who have either been elevated to the 

international bench or have enjoyed influential academic careers – in this regard we 

might mention amongst others Robert Jennings, Gerald Fitzmaurice, Rosalynn 

Higgins, Philip Jessup, Stephen Schwebel, Robert Baxter, Shabtai Rosenne, and of 

course Elihu Lauterpacht.  

The most enduring aspect of Lauterpacht’s legacy undoubtedly lies in his 

comprehensive conceptualization of the international judicial function. In many ways 

Lauterpacht’s rich bibliography can be considered to be an intense and wide-ranging 

exploration of the role of the bench in the international legal order, viewed from the 

perspective of theory and crucially also of practice. While Lauterpacht continues to 

influence international legal scholarship, his conception of the judicial function 

demands resurrection and renewed application in the contemporary context of the 

fragmented international legal order. By embracing and engaging with Lauterpacht’s 

work it is possible to distill the following four core elements inherent in a generalized 

conception of the international judicial function:  

(i) The independent and impartial delivery of orders, decisions and 

ultimately a final judgment based on the interpretation and application 

of applicable law to adjudicated facts pursuant to expeditious 

proceedings conducted in accordance with procedural fairness; 

(ii) Orders, decisions and final judgment so delivered by the bench 

following confidential deliberations must be issued on the basis of 

exhaustive, clearly communicable legal reasoning which takes into 

consideration, to the fullest extent possible, the arguments of the 

parties and the totality of the evidentiary record; 

                                                 
230
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(iii) In the event that the judgment of the court is not representative of the 

unanimous opinion of the bench, any judge is entitled to append a 

separate or dissenting opinion which itself is clearly reasoned. While 

the exercise of the right to separate and dissenting opinions is 

discretionary, judges in the minority should refrain from issuing mere 

declarations and in the interests of certainty and the integrity of the law 

should assume the responsibility of providing a clearly reasoned 

opinion; 

(iv) When confronted with circumstances in which there is an identifiable 

gap in the fabric of the international legal order, the international 

judicial function mandates that such gaps be addressed via recourse to 

creative judicial interpretation of extant applicable rules or general 

principles of law with a view to ensuring the progressive development 

of the law, based on the normative expectations of the international 

community and the realization of the effectiveness of applicable rules. 

While Lauterpacht’s theory was conceived in relation to the specific context of 

the bench of the Permanent Court of International Justice and the International Court 

of Justice, it is argued that these four common elements apply mutatis mutandis to the 

international criminal judicial function and provide a theoretical framework that 

underpins the legitimate role of the international criminal bench in the development of 

international criminal law. Chapters 4, 5 and 6 acknowledge the responsibility 

inherent in the international criminal judicial function to pursue the goals and 

objectives of international criminal justice through the creative interpretation of 

substantive and procedural norms. The expectations of the international community 

and the challenges that the international criminal bench has encountered with respect 

to the interpretation and application of law set it aside from the exercise of the judicial 

function in other areas of the international legal order. Without recourse to creative 

interpretative methodologies there would simply be no ontological basis for 

contemporary international criminal law. In short, international criminal law has 

relied and will continue to rely on the creative interpretative capacity of the bench as 

envisaged by Lauterpacht to give it life. 
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CHAPTER 4 - GIVING LIFE TO 

INTERNATIONAL CRIMINAL JUSTICE: 

THE JUDICIAL ROLE IN THE EVOLUTION 

OF INTERNATIONAL CRIMINAL 

PROCEDURE  

 

I. INTRODUCTION 

It is the duty of the Judge to receive every offer of evidence, apparently material 

suggested to him, though the parties themselves through negligence, ignorance, 

or corrupt collusion, should not bring it forward. A judge is not placed in that 

high situation merely as a passive instrument of the parties. He has a duty of his 

own, independent of them, and that duty is to investigate the truth.
1
 

In Chapters 1 and 2 we arrived at some understanding of what is expected of an 

international criminal judge in terms of their qualifications and competence to fulfill 

the role, and crucially what is demanded of them in terms of their ethical behaviour 

while on the bench. As a universally accepted principle there is evidently no doctrinal 

opposition to the notion that the international criminal bench must execute their 

functions with complete independence and impartiality. However, the water takes on 

a decidedly murky hue when attempting to delineate with any degree of specificity the 

contours of the judicial function in international criminal proceedings. The common 

elements of the international judicial function elaborated in Chapter 3 are naturally 

apposite in laying down a basic framework of understanding, in particular Common 

Element (i), which provides that the international judicial function entails: “[t]he 

independent and impartial delivery of orders, decisions and ultimately a final 

judgment based on the interpretation and application of applicable law to adjudicated 
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facts pursuant to expeditious proceedings conducted in accordance with procedural 

fairness”.
2
 This element offers only a skeletal outline and what is required is a better 

understanding of what is functionally expected of the bench in international criminal 

proceedings. In short, we must ask, what practical role does the bench play in the 

international criminal process?  

In this regard, substantive international criminal law offers little more than 

broad stroke statements about the judicial need to preserve independence, impartiality 

and the rights of the accused. For the most part, in determining norms of substantive 

international criminal law states have merely offered clarity with respect to the 

ultimate end objective to which the international criminal judicial function is directed, 

namely, to adjudicate whether or not the individual criminal responsibility of the 

accused has been established beyond all reasonable doubt, and to determine the 

appropriate sentence for those duly convicted. Indeed, it has typically not been the 

reserve of substantive international criminal law to clarify the specific contours of the 

international criminal process and the role of the judge therein, rather, this falls most 

concretely to the applicable institutional rules of criminal procedure.  

On an elementary level, criminal procedure is simply understood to mean 

“[t]he rules governing mechanisms under which crimes are investigated, prosecuted, 

adjudicated, and punished”.
3
 It is clearly distinguishable from related broader notions 

of criminal justice. As Ambos suggests: “[C]riminal ‘justice’ is the broader concept, 

the criminal process is a part of the criminal justice system, or – at the international 

level – international criminal procedure is only a ‘more specific and subsidiary 

discipline’ of international criminal justice.”
4
 Criminal procedure is an inherent 

central component of any criminal justice system, however, as Salvatore Zappalà 

points out: 

[I]n the process of establishing the various courts, limited thought was given in 

theoretical terms to the identification of the procedures that would best suit 

international criminal courts. Broadly speaking, human rights and the need to 
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ensure the fairness of the proceedings have been consistently seen as 

fundamental elements for international criminal procedure, e.g. the independence 

and impartiality of the judges, together with adherence to the presumption of 

innocence. However, a number of other elements did not even come into the 

picture until more recent times. In particular, concerns of efficiency or issues 

surrounding the relationship between the criminal process and the interests of 

other actors (such as victims and their communities or states) were not 

thoroughly examined.
5   

Rules of criminal procedure dictate the parameters and values underpinning the 

criminal justice system, and provide a functional framework by which the goals and 

objectives of the system can be fulfilled. In essence, without a clearly defined 

procedural scheme it is not possible to conceive of an ontologically defined system of 

criminal justice. Zappalà is right to highlight the limited attention given by states to 

directly instituting and developing coherent structures of criminal procedure when 

establishing international criminal institutions – however, as will be explored below 

the ICC is a notable exception in this regard. The reticence of states with respect to 

instituting theoretically and practically coherent rules of criminal procedure is such 

that throughout the history of international criminal law they have, for the most part, 

effectively delegated this critical rule-making function to the judges. In so doing, they 

imparted the international criminal bench with the authority to dictate and elaborate 

the form and character of international criminal proceedings. A notable by-product 

implicit in this authority has been the ability of the international criminal bench to 

interpret and determine the boundaries of the judicial function in international 

criminal proceedings. In a sense, it is reasonable to suggest that the delegation of rule-

making authority to the bench, has, in many instances, allowed the bench to compose 

their own job description.
6
 It has in essence provided a natural sanctuary in which 

judicial creativity can flourish.  
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 The purpose of this chapter is to explore the manner in which the international 

criminal bench has utilized their procedural rule-making authority and in so doing 

have made a crucial contribution to the character of international criminal proceedings 

and the parameters of the international criminal judicial function. Section II explores 

the function of international criminal procedure and identifies three underpinning 

objectives: truth, due process and efficiency. Section III looks at the evolution of the 

judicial role in the development of international criminal procedure from the freedoms 

imparted at Nuremberg, Tokyo, and the ad hoc Tribunals through to the inescapable 

limitations placed on judicial rule-making powers by the Rome Statute. Section IV 

offers some concluding reflections. 

 

II. THE FUNCTION OF INTERNATIONAL CRIMINAL 

PROCEDURE: TRUTH, DUE PROCESS, AND EFFICIENCY 

The primary function of international criminal procedure, understood in its broadest 

possible sense, is to serve or instrumentalize the goals and objectives of international 

criminal justice.
7
 International criminal procedure constitutes the machinery with 

which the teleological foundations of international criminal law can be realized. 

Therefore, there is an indelible and intricate relationship allying international criminal 

procedure with the goals and objectives of international criminal justice. However, 

while linked, the functional purpose of criminal procedure can nonetheless be 

distinguished from the goals and objectives of international criminal justice. Offering 

such a distinction, Jens Ohlin succinctly suggests that: 

Goals and objectives are the endpoints that are desired by one’s participation in a 

particular project, i.e. the horizon at which one hopes to arrive even if arrival 

there might be impossible in some absolute sense. In contrast, a function is a 

‘special kind of activity proper to anything; the mode of action by which it 
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fulfills its purpose’. So function is the manner in which a particular activity is 

directed towards its particular goal or objective.
8
 

If the goals and objectives of international criminal justice can be clearly delineated, 

then this presents an opportunity to coherently conceptualize the necessary character, 

form, and function of international criminal procedure. The problem, however, is that 

the goals and objectives of international criminal justice are far from being easily 

delineated, and remain “overabundant” and are for the most part diffuse, obtuse, and 

hotly contested.
9
   

In addition to the standard (but rarely specifically articulated) criminal justice 

goals, such as retribution, deterrence, rehabilitation, and reconciliation,
10

 international 

criminal courts and tribunals have identified a variety of immediate and long term 

goals such as contributing to and maintaining peace and security, the establishment of 

an irrefutable historical record, giving agency to victims of international crimes, and 

the enforcement of universal human rights norms.
11

  Mirjan Damaška notes in this 

regard that: 
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It does not require much pause to realize that the task of fulfilling all these self-

imposed demands is truly gargantuan. Unlike Atlas, international criminal courts are 

not bodies of titanic strength, capable of carrying on their shoulders the burden of so 

many tasks. Even national systems of criminal justice, with their far greater 

enforcement powers and institutional support, would stagger under this load.
12

 

The goals and objectives of international criminal justice are clearly mutable, 

aspirational, and responsive to particularized contexts and institutions. In short, it is 

difficult to proclaim the ‘ends’ of international criminal justice with any confidence or 

consistency. However, we stand on significantly firmer ground when discussing the 

‘means’ by which these diffuse ‘ends’ may be best expressed. The ‘means’ by which 

the ‘ends’ of international criminal justice are pursued and expressed is obviously 

through the institution of criminal proceedings against individual accused. Stripping 

the fundamental character of criminal proceedings down to a basic foundational 

legalistic statement, we can say that the function of criminal proceedings, at the 

domestic or international level, is to determine the guilt or innocence of the accused, 

and to pass sentence on those duly convicted.
13

  Alternatively, the “proper” function 

of formal criminal proceedings “is to establish the truth about whether the person 

being tried committed an offence”.
14

  

It is suggested that the primary function of international criminal procedure is 

to ensure that the search for the truth accords with customary norms of international 

human rights law, in particular the due process rights of the accused, while also 

facilitating the effectiveness and efficiency of proceedings. This conception of the 

function of international criminal procedure is by no means comprehensive nor 
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SCR 475 (18 November 1993). 
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universally agreed upon, however, it provides a basic contextual outline from which 

to explore the judicial role in the evolution of rules of international criminal procedure 

later in the chapter.  

 

2.1. Truth 

Thomas Weigend has suggested that “[n]one of the potential purposes of the criminal 

process can be reached unless the judgment has been based in a search for the truth. 

To reach any of its goals, the process must reflect an honest effort to determine what 

‘really’ happened”.
15

 Damaška similarly provides that “[o]ne of the working 

assumptions of the practice of adjudication is that truth is in principle discoverable, 

and that accuracy in fact-finding constitutes a precondition for a just decision”.
16

 The 

establishment of the ‘truth’ behind particular events has been expressly acknowledged 

as a key objective of international criminal proceedings. For example, in the 

Erdemović case, the ICTY Trial Chamber stated that: 

The International Tribunal, in addition to its mandate to investigate, prosecute 

and punish serious violations of international humanitarian law, has a duty, 

through its judicial functions, to contribute to the settlement of the wider issues 

of accountability, reconciliation and establishing the truth behind the evils 

perpetrated in the former Yugoslavia. Discovering the truth is a cornerstone of 

the rule of law and a fundamental step on the way to reconciliation: for it is the 

truth that cleanses the ethnic and religious hatreds and begins the healing 

process.
17
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It is important, however, to recognize in this regard the distinction between the search 

for ‘truth’ in an individual criminal trial and broader notions around the establishment 

of historical truth frequently invoked in international criminal proceedings.
18

 

Addressing the Security Council in 2000, then President of the ICTY, Judge Claude 

Jorda noted the relevance of the work of the Tribunal to the establishment of a 

historical record while emphasizing that the primary purpose of an international 

criminal trial was the determination of the responsibility of the accused: 

Establishing the truth behind events and preventing all forms of revisionism have 

always been the underlying objectives of all international criminal justice 

systems, and in particular the system practised in The Hague. Much has been 

accomplished on that score. The atrocities committed and the plans that were 

their inspiration are no longer merely the subject of media accounts or of the 

descriptions of commissions of experts, which are always vulnerable to polemic. 

These events have entered into the realm of incontrovertible judicial evidence. 

Vukovar, Sarajevo, Srebrenica and so many other places where acts of cruelty 

took place have also become legal sites through the trials of the main persons 

accused who played principal roles in what happened…But prosecuting and 

trying those responsible is nevertheless the raison d’ětre of any criminal court.
19
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 See United Nations, ‘Report of the Secretary-General on the Rule of Law and Transitional Justice’, 
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  A welcome byproduct of international criminal proceedings is certainly their 

ability to make a significant contribution to the establishment of an accurate historical 

record,
20

 however, it is necessary to be conscious of the potentially negative impact 

undue focus on historical truth may have on the fundamental goal of adjudicating on 

the responsibility of the accused. As Hannah Arendt remarked in the context of the 

Eichmann case: 

The purpose of the trial is to render justice, and nothing else, even the noblest of 

ulterior purposes – ‘the making of a record of the Hitler regime which would 

withstand the test of history’, as Robert G Storey, executive trial counsel at 

Nuremberg, formulated the supposed higher aims of the Nuremberg Trials – can 

only detract from the law’s main business: to weigh the charges brought against 

the accused, to render judgment, and to mete out due punishment.
21

 

It is certainly the case that the vast assortment of evidence adduced at trial, be it 

documentary, forensic, or testimonial, establishes an archive of material that as Mark 

Drumbl suggests, “can turn tragedy into a teaching moment”.
22

 However, realism 

must come into play in emphasizing that criminal trials, particularly those based 

predominantly on an adversarial model of criminal procedure, will merely produce 

“selective truths”.
23

 Drumbl argues that, “[t]he application of modern rules of 

evidence and procedure frame this selectivity. These rules favor the production of 
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 H Arendt, Eichmann in Jerusalem: A Report on the Banality of Evil (London, Penguin, 2006), 253. 
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logical and microscopic truths over the dialogic and experimental truths that emerge 

phenomenologically from restorative justice initiatives”.
24

 Damaška similarly 

concludes that:  

It is a melancholy fact, however, that the pursuit of this purpose [the creation of a 

historical record] must place a serious strain on any court of law, no matter what 

procedure it follows…[W]hen seen through the prism of a historian, panoramic 

courtroom portrayals of historic events necessarily appear as fragmentary, locked 

into arbitrary time frames, and unduly conclusive.
25

  

To suggest that the foundational purpose of an international criminal trial is to 

adjudicate on the guilt of the accused and thereby to arrive at a selective version of 

the truth is essentially supportive of a legalist, expressivist, conception of 

international criminal justice. The central tenet of an expressivist account maintains 

that trial, conviction and punishment play a core didactic or pedagogical role in 

promoting respect for the rule of law.
26

 Drumbl argues that: 

There is good reason to believe that the punishment inflicted by an international 

tribunal operating prominently on the global agenda at the cusp of history has 

enhanced expressive value in asserting the importance of law, the stigmatization 

of the offender who transgresses that law, and the authenticity of the historical 

narrative that ensues. International trials have a better chance of becoming the 

kinds of ‘popular trials’ that define a debate, remind us of the content and value 

of law, or serve as intergenerational ‘signposts’ in history. This is in part because 

international trials reach a global audience. Their liberal legalist modalities are 

intelligible to communities in the epicenters of global power. Their reliance on 

due process may help justice to be seen to be done.
27   

Undoubtedly, the search for the truth and accuracy in fact-finding is one of the 

primary objectives of international criminal procedure and is facilitated by the 

development and adoption of flexible evidentiary rules and acceptance of an active 
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26
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judicial role in the fact-finding process. As Jens Ohlin has remarked, “[o]ne function 

of international criminal procedure is to structure a trial and judicial framework that 

allows for the admission of relevant evidence and the exclusion of irrelevant 

evidence”, and that “promotes the historical truth-finding goal of international 

criminal trials”.
28

 The expressivist truth-finding function is further facilitated by the 

public nature of proceedings (and their related theatricality), the testing of evidence, 

and the delivery of an exhaustively reasoned and clearly communicated judgment.  

The broader truth-finding goal of international criminal justice as it relates to 

the establishment of an accurate historical record is likely to be sacrificed on the altar 

of related procedural goals such as the protection of the due process rights of the 

accused and the pursuit of effective and efficient proceedings.
29

 For example, cases 

involving defendants who enter a guilty plea, bargained or otherwise, as well as cases 

involving defendants who die prior to the conclusion of proceedings against them, are 

unlikely to contribute much to the historical record as such.
30

 The manner and extent 

to which the search for the truth in criminal proceedings may be limited is directly 

related to the underlying nature of the criminal process itself. This fundamentally 

relates to the legal tradition upon which the criminal process is constructed. In 

discussing the impact of legal traditions on the international criminal process we are 

yet to move far beyond the classical, if rather jaded, adversarial/inquisitorial 

dichotomy.
31

 The ambition of international criminal procedure to marry these 
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classical models will be discussed further below, however, at this juncture it is worth 

noting that each adopts a fundamentally different conception of the value attached to 

the identification of the truth in the criminal process. Zappalà states that: 

Generally speaking it may be recalled that these models historically reflect 

different conceptions of ‘judicial truth’. The inquisitorial perspective generally 

considers that the objective of the criminal process is ascertaining the truth; that 

is and should be the overriding concern of the rules of procedure. These rules 

must enable the ‘inquisitor’ to extract the truth from the suspect. On the other 

hand, from an accusatorial viewpoint the process per se is what really matters. 

The establishment of historical truth cannot be ensured other than through respect 

for procedural rules, which constitute the method for reaching ‘judicial truth’. In 

the end, this differentiation reflects two opposing epistemological beliefs: while 

for the inquisitorial paradigm there is an objective truth that the ‘inquisitor’ must 

ascertain, for the accusatorial approach the truth is the natural and logical result 

of a pre-determined process.
32   

The difference between the adversarial and inquisitorial approaches to truth finding is 

often expressed in terms of the ‘correspondence’ and ‘consensus’ theories. The 

correspondence theory, most characteristic of the inquisitorial system, maintains that 

truth is external to criminal proceedings and must be discovered by the judges. In this 

sense the inquisitorial system is seeking material truth.
33

 On the other hand, the 

consensus theory, synonymous with the adversarial system posits that truth is purely 

relative to the trial and is constructed around the evidence admitted by the parties. The 

adversarial system is therefore based on identifying procedural truth.
34

 Whichever 

system is in place, the end result will nonetheless give rise to a selective version of the 

truth.
35

 The fact that international criminal procedure has evolved such as to be 

characterized by a sui generis cocktail of adversarial and inquisitorial approaches to 

fact-finding in adjudication means that neither the correspondence nor consensus 
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model dominates. International criminal procedure has evolved such that the bench is 

neither a purely passive umpire nor an active inquisitor in the establishment of the 

‘truth’ in international criminal proceedings. The manner in which this sui generis 

conception of the judicial role in international criminal proceedings has evolved will 

be explored in section III.     

 A somewhat controversial element to the truth-finding function of 

international criminal procedure relates to the role of victims in the process. While 

one of the oft stated goals of international criminal justice is to give a voice to victims 

of heinous crimes, with the notable exception of the innovative provisions of the 

Rome Statute and Rules of Procedure and Evidence,
36

 the statutory and procedural 

frameworks of the vast majority of international criminal institutions have declined to 

impart direct participatory rights to victims in proceedings other than as witnesses.
37

 

Undoubtedly, victim voices are essential to fulfilling the didactic and expressivist 

ambitions of international criminal proceedings; however, the direct participation of 

victims in proceedings does create real tensions with the rights of the accused and 

places significant strain on the efficiency of the process.
38

 Direct victim participation 

in cases before the ICC has given rise to immense procedural headaches that are yet to 

be comprehensively remedied.
39

    

 

2.2. Due Process 

As alluded to above, the truth-finding limitations inherent in criminal proceedings 

reflect the fact that “the criminal process also serves a variety of needs and values that 

are independent from and potentially in conflict with the drive toward fact-finding 
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accuracy”.
40

 As Heike Jung states, “fact-finding takes place in procedural contexts 

with potentially diverse objectives and structures”.
41

 An absence of fidelity to 

procedural goals or values, referred to by Damaška as “collateral objectives”,
42

 is 

likely to have a detrimental impact on whether or not the epistemic community has 

confidence in the legitimacy of the fact-finding enterprise and its conformity with the 

rule of law.
43

 In an international criminal law context it is common for certain 

immutable “collateral objectives” to be expressly provided for in the constitutive 

document of the institution, however, their fullest expression is seen in the relevant 

Rules of Procedure and Evidence. Foremost amongst these objectives is the 

unwavering commitment to the due process rights of the accused.  

It is a universally accepted general principle of law, enshrined in a vast array 

of international instruments, and recognized by all modern penal systems, that the due 

process rights of the individual must be placed at the centre of any criminal justice 

process.
44

 From its inception international criminal justice institutions have professed, 

rhetorically at least, their commitment to procedural due process as a core value 

underpinning international criminal proceedings.
45

 As Darryl Robinson puts it, “[t]he 

official narrative, and widespread understanding, is that ICL adheres to fundamental 

principles of criminal law, and that it does so in an exemplary manner”.
46

 In his 

Report on the Statute of the ICTY, the Secretary-General, Boutros Boutros Ghali, 

stated that: “[I]t is axiomatic that the International Tribunal must fully respect 
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internationally recognized standards regarding the rights of the accused at all stages of 

its proceedings”.
47

 Adhering to fundamental principles of due process allows 

international criminal justice to be characterized as a liberal system rather than an 

arbitrary, authoritarian regime.
48

 As a liberal system, procedural adherence to due 

process and broader notions of the rights of the accused speaks to a subsidiary 

objective of international criminal proceedings, namely, their role in setting criminal 

justice standards that may be replicated at the domestic level.
49

 As Ohlin points out, 

“international trials are more than simply prosecutions of defendants consistent with 

basic principles of due process and the right to a fair trial. Potentially, they also 

provide an exemplar against which domestic legal systems can measure their own 

criminal procedure and make the necessary improvements”.
50

  

While there may be frequent questions relating to the adherence of 

international criminal courts and tribunals to issues of substantive fairness, 

particularly in circumstances where creative judicial interpretation is engaged,
51

 

generally speaking, international criminal procedure has been “scrupulously generous 

in the guarantee of procedural rights”.
52

 Although this is not to say that there is not 

room for significant improvement in certain respects.
53

 In terms of specific 
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protections, international criminal courts and tribunals recognize an array of minimum 

procedural guarantees applicable throughout the various stages of the criminal justice 

process, such as: (i) the presumption of innocence;
54

 (ii) the right to be informed 

promptly of the nature, cause and content of the charges in a language cognizable to 

the accused;
55

 (iii) the right to remain silent;
56

 (iv) the right to free assistance of an 

interpreter;
57

 (v) the right to adequate time and resources for the preparation of the 

defence;
58

 (vi) the right to a public hearing without undue delay;
59

 (vii) the right to 

counsel;
60

 (viii) the right of self-representation;
61

 (ix) the right to be present at trial;
62

 

(x) the right to disclosure of prosecution evidence;
63

 (xi) the right to present and test 

evidence;
64

 (xii) adherence to the principle of legality and the right to be free from 

double jeopardy.
65

  

International criminal procedure’s functional commitment to procedural due 

process, and in particular the rights of the accused, is reflective of the broader 

procedural obligation of ensuring that international criminal proceedings accord with 

customary international human rights standards. While specific human right norms 

are only selectively expressly provided for in the statutory and procedural frameworks 

of international criminal courts and tribunals, international human rights assumes the 
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status of lex superior in the interpretation and application of procedural and 

substantive rules.
66

 As articulated by Lorenzo Gradoni, “[w]hile human rights norms 

are not strictly speaking rules of international criminal procedure, they nonetheless 

have a considerable impact on the way in which those rules are defined, interpreted, 

and applied”.
67

 This is clearly illustrated in Article 21(3) of the Rome Statute, which 

establishes that the applicable law (thus including the Rules of Procedure and 

Evidence) must be interpreted and applied in a manner “consistent with 

internationally recognized human rights”.
68

  

 

2.3. Efficiency 

In addition to ensuring that criminal proceedings are constructed such as to allow for 

accuracy in fact-finding in accordance with the due process rights of the accused and 

related customary human rights norms, international criminal procedure must function 

so as to allow for the effective and efficient administration of justice. Expressly 

provided for in the statutory framework of international criminal courts and 

tribunals,
69

 the expeditious and efficient administration of justice is inherent within 

the procedural right of the accused to trial without undue delay.
70

 Expeditious 
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proceedings, however, are not only pursued in the interests of the rights of the 

accused, but also in the interests of victims and affected communities, as well as with 

a view to the effective utilization of institutional resources.
71

 However, it is something 

of an understatement to suggest that it is an issue with which international criminal 

procedure has struggled since the rebirth of international criminal justice in the early 

1990s.  

The factual and evidentiary complexity of international criminal proceedings, 

the relative immaturity of substantive law, and the conduct of the parties has 

established a paradigm in which international criminal proceedings are protracted 

affairs spanning several years from pre-trial through to the delivery of appellate 

judgment.
72

 Contemporary international criminal procedure’s sui generis meshing of 

adversarial and inquisitorial traditions has proven to be singularly unconducive to 

procedural efficiency. Indeed, it has been suggested that international criminal 

procedure’s apparent commitment to largely adversarial style proceedings creates 

fundamental difficulties that “will continue to pose problems for the conduct of large 

complex trials in the international arena”.
73

 Judge Iain Bonomy is unequivocal on the 

impact of an adversarial approach on the efficiency of proceedings: 

It is a simple fact of life that adversarial proceedings can tend to lack focus and 

can lead to lengthy, unproductive and largely irrelevant exchanges between 

examiner and witness. The problem is magnified in complete proceedings 

involving multiple charges and multiple accused, in which the issues are seen by 

the parties as having an historical and political context which must be explored in 
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detail. In the absence of judicial control…it is plain that the conduct of war 

crimes trials in classical adversarial form results, and inevitably will result, in the 

proceedings in some cases lasting for several years.
74    

Judge Bonomy’s remarks are more reflective of the predominately adversarial 

nature of international criminal proceedings characteristic of the early years of the 

ICTY.
75

 However, since the Report of the Expert Group to Conduct a Review of the 

Effective Operation and Function of the ICTY and ICTR in 1999 consistent efforts 

have been made across international criminal courts and tribunals to improve the 

efficiency of international criminal proceedings. These efforts have largely focused on 

evolving the character of international criminal proceedings away from a perceived 

over reliance on the adversarial tradition via the increased incorporation of 

inquisitorial approaches, in particular the power of the bench to effectively control 

and manage the parameters of the proceedings. The Report of the Expert Group was 

instrumental in this regard. Commissioned in response to serious ongoing concerns 

with respect to operational effectiveness and efficiency of the ad hoc Tribunals,
76

 the 

Report highlighted amongst other things, the need for robust judicial control of 

international criminal proceedings in a manner similar to that afforded to the bench in 

inquisitorial criminal justice systems.
77

 However, in doing so it noted that the 
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attempted marrying of adversarial and inquisitorial rules constituted an additional 

complicating factor in international criminal proceedings.
78

 The Report also drew 

attention to the fact that the legal culture and professional backgrounds of individual 

judges resulted in a reluctance to “quickly or uncritically” apply unfamiliar procedural 

rules.
79

 The recommendations of the Report nonetheless had an immediate impact and 

precipitated the adoption of a series of additional rules
80

 and amendments to existing 

rules that imparted the bench with significant powers to exert control over 

proceedings.
81

 As Maximo Langer has outlined at length, the reforms ushered in the 

era of judicial management as a central feature of international criminal procedure 

which has had a significant influence on the procedural regime adopted by the ICC.
82

 

Peter Carmichael Keen on the other hand has characterized the evolution of the active 

role for the bench in international criminal proceedings as giving rise to a procedural 

framework that might be thought of as “tempered adversariality”.
83

 The question of 

whether or not the move towards judicial management and tempered adversariality 

has had a noticeably positive impact on the efficiency of international criminal 

proceedings is yet to be categorically answered. However, while it is clear that 
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questions of effectiveness and efficiency continue to surround international criminal 

proceedings there continues to be active engagement with the issue with a view to 

continuing reform.
84

  

2.4. Conclusion 

The purpose of this section was not to attempt to undertake the gargantuan task of 

comprehensively exploring the diverse goals and objectives of international criminal 

procedure and their relationship with the broader understandings of the goals and 

objectives of international criminal justice, but rather it attempts to outline the 

function of international criminal procedure at a fundamentally legalistic level. 

International criminal procedure no doubt instrumentalizes the broader goals of 

international criminal justice, but the essential purpose of rules of international 

criminal procedure is to facilitate the effective and efficient search for the truth 

consistent with customary human rights norms, in particular the rights of the accused. 

It is evitable that in hard cases tensions will frequently arise between the functional 

elements identified, i.e. truth, due process, and efficiency. In numerous instances they 

may be concurrent or competing vis-à-vis each other. However, as an element of the 

judicial function the bench is required by way of the interpretation and application of 

substantive and procedural rules to strike the right balance between them in order to 

see that justice is done.
85

 The Rules of Procedure and Evidence of international 

criminal courts and tribunals have been a key component in the realization of the 

goals and objectives of international criminal justice. However, despite their 
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centrality, prior to the establishment of the ICC, states took a back seat in their 

development and expressly placed in the hands of the bench the authority to construct 

and shape the procedural characteristics of international criminal proceedings. 

Immense creative powers were thus bestowed on the international criminal bench. 

The following section looks at how the bench have exercised these powers and the 

role they have had on the evolution of rules of procedure and evidence before 

international criminal courts and tribunals.  

 

III. THE JUDICIAL ROLE IN THE EVOLUTION OF 

INTERNATIONAL CRIMINAL PROCEDURE 

Since the conclusion of the London Charter establishing the International Military 

Tribunal at Nuremberg, there has been an appreciation of the need to ensure a 

dynamic approach to the development of procedural rules in the context of 

international criminal proceedings. In particular, there has been consistent acceptance 

that the procedural framework of international criminal proceedings should not be 

based exclusively on a single legal tradition, but must incorporate (at a minimum) 

elements of both the adversarial and the inquisitorial approaches to criminal 

procedure. The drafting history of the London Charter illustrates the challenge that 

continues to endure within international criminal justice brought about by the attempt 

to fashion a system of criminal procedure that speaks to a diversity of legal traditions. 

In this regard Zappalà eloquently reflects: 

The very first set of procedural rules for an international criminal (military) 

tribunal in 1945 was not drafted in a vacuum. Each lawyer is the bearer of a legal 

tradition which impacts on his or her understanding of legal issues. Also those 

who negotiated, drafted, and implemented the rules of procedure and evidence of 

international criminal courts and tribunals were influenced by their cultural 

background. Hence, even inadvertently, domestic procedural traditions have had 

a say in the shaping of international criminal procedure mechanisms. In the 

diversity of procedural traditions, there is an intrinsic shared fundamental 

discourse, or a common language through which lawyers from different parts of 
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the world were able to interact with one another in a search for common ground 

that would make international criminal trials possible.
86

 

This certainly accords with Robert Jackson’s recollection of the drafting of the 

London Charter: 

[R]epresentatives of the four powers met in London in June of 1945. The 

published minutes of this conference record the discussion and conflicts, 

concessions and compromises which produced the Charter of the Nuremberg 

International Military Tribunal. I doubt whether a more novel or challenging task 

was ever set before members of the legal profession. All countries chose 

delegates who were preeminently lawyers rather than diplomats or politicians, 

although not strangers to these activities. All had long practical trial experience 

and approached the negotiations as a technical professional task, with the utmost 

good will toward each other and a determination to succeed. All agreed in 

principle that no country could reasonably insist that an international trial should 

be conducted under its own system and that we must borrow from all and devise 

an amalgamated procedure that would be workable, expeditious and fair.
87

 

From the dawn of the international criminal justice project it has been evident 

that the construction of an original, sui generis, system of criminal justice based on a 

marriage of legal traditions is unlikely to benefit from the imposition of rigid 

procedural rules.
88

 The inevitable factual, evidentiary, and legal complexity of 

international criminal proceedings, places an emphasis on ensuring a dynamic 

approach to the interpretation, application and development of rules of procedure and 

evidence. In an international legal context, states tend to act as a largely absent and 

detached legislature and thus are unlikely to be in a position to satisfy the often very 

immediate demand for procedural dynamism through frequent review, revision and 

reform of procedural rules. However, a system of criminal justice cannot be expected 
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to function effectively or efficiently in the absence of an actor possessed of immediate 

rulemaking powers; it must be delegated to and assumed by a competent source of 

authority. The obvious solution in this regard has been to impart the bench of 

international criminal courts and tribunals with responsibility for the adoption and 

amendment of applicable institutional rules of procedure and evidence with a view to 

ensuring their coherence, effectiveness and adaptability.
89

 As such procedural 

rulemaking has long been a key element of the international criminal judicial function 

and in many respects has been the natural sanctuary of judicial creativity. However, as 

international criminal law has matured and evolved so too has the judicial role in the 

development of applicable procedural rules. The purpose of this section is to explore 

how the procedural rulemaking power of the international criminal bench has evolved 

from Nuremberg through to the contemporary practice of the ICC and thus assess 

what implications it has had for our understanding of the international criminal 

judicial function.  

 

3.1 Nuremberg and the Birth of the Rulemaking Power of the 

International Criminal Bench 

In his Report of 5 June 1945 to President Truman, Robert Jackson made clear that in 

the view of the United States delegation the procedure to be adopted should not be 

punctilious and restrictive, but rather should be based on “the common sense of 

justice”, and be “relatively simple and non-technical”.
90

 The procedure adopted 

should prioritize the facilitation of an effective, efficient, and expeditious process: 

“The trial must not be protracted in duration by anything that is obstructive or 

dilatory, but we must see that it is fair and deliberative and not discredited in times to 

come by any mob spirit”.
91

 While accepting that the system not be based on a purely 

adversarial model of criminal procedure, during the negotiation of the Charter 

Jackson was nonetheless clear that it should be consistent with the principles 

underpinning the adversarial tradition: “What we are trying to do is to depart from 

ours and find a system which, while it follows the general philosophy of our system, 
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is one on which we can hope to try these cases in a reasonable length of time and 

without undue difficulties”.
92

 The French and Soviet delegations accepted that a 

marriage of legal traditions was in the best interests of a practical and speedy process. 

In this regard, chief Soviet delegate Iona Nikitcheko stated:  

The object should not be to select any individual national system of trial. All 

these systems have good points. In the British and American systems there is 

probably too much latitude allowing the possibility to the accused of dragging 

out the process of the trial and causing unnecessary delay. As we now have to 

deal with something completely new, it is necessary for us to select the best of 

the different systems with a view to achieving speed in arriving at a decision…In 

other words, we should work out on the basis of those systems a new system, a 

practical system, to deal with the cases which are before us.
93

    

There was significant discussion around whether the establishing states should 

append a detailed procedural code to the Charter, or impart to the bench a liberal rule-

making authority. The Soviet delegation initially suggested that an executive 

agreement be annexed to the Statute which would “specify the rules of procedure in 

great detail”.
94

 In response Jackson outlined the rationale underpinning the US 

position that proposed that extensive rulemaking powers be bestowed on the bench: 

I may say that the system of adopting its own rules of procedure is customarily 

used in our country with commissions and even with courts. I think we delegate 

to the court more rule-making power than you do with the Continental system. 

We leave it to judges to make rules for their own courts, and sometimes we even 

delegate the power to make rules to govern the entire litigation procedure. 

Perhaps that is why we have favored a large delegation of power to the Tribunal 

itself instead of attempting to codify details of procedure. We were also a little 

afraid, since this is an unprecedented case, that we were not wise enough to adopt 

in advance rules that were all-inclusive to meet all situations. I would like to see 

a liberal rule-making power left in the court to meet all unforeseen situations as 
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are apt to arise. We have not been through this kind of trial before, and it 

therefore is not so simple as drafting a statute to govern everyday litigation.
95

  

Not only was the extension of rulemaking authority to the bench consistent with the 

common law tradition, but had the crucial attraction of being responsive to the as yet 

unknown practical needs of the Tribunal.  

 The US negotiating position that the rules be “relatively simple and non-

technical”, was ultimately adopted by way of Article 19 of the Charter which stated 

that, “[t]he Tribunal shall not be bound by technical rules of evidence. It shall adopt 

and apply to the greatest possible extent expeditious and non-technical procedure and 

shall admit any evidence which it deems to have probative value”.
96

 Article 18 

emphasized further the responsibility of the bench with respect to the efficiency and 

expeditiousness of proceedings mandating that “strict measures” be taken “to prevent 

any action which will cause unreasonable delay, and rule out irrelevant issues and 

statements of any kind whatsoever”.
97

 To this was added the power to take judicial 

notice of “facts of common knowledge” and “official government documents and 

reports of the United Nations”, pursuant to Article 21.
98

 While there was a clear 

emphasis on efficiency, the Charter nonetheless afforded the accused certain basic 

procedural rights. For example, Article 16 provided that accused had the right to be 

informed of the charges against them in a language they understood, as well as the 

right to interpretation of the proceedings, the right to conduct their own defence or to 

benefit from the assistance of counsel, and the right to present evidence and to cross-

examine prosecution witnesses.
99

 Article 17 provided the bench with a basic set of 

inquisitorial powers such as the right to question witnesses and accused, and “to 

require the production of documents and other evidentiary material”.
100
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Crucially for our purposes, Article 13 permitted the Tribunal to craft their own 

rules of procedure and evidence,
101

 and on 29 October 1945, a document containing a 

mere eleven rudimentary rules was duly adopted. However, primary responsibility for 

the initial drafting of the Rules fell not to the bench as such, but rather to the Chief 

Prosecutors of the Allied Powers, who submitted a set of draft Rules for approval by 

the bench.
102

 This document was not expressly revised during the proceedings, but 

was supplemented on occasion via the oral issuance of a number of additional rules 

pursuant to Rule 11, which allowed the bench to amend or deviate from the Rules “in 

the interest of fair and expeditious trials”.
103

 By modern standards the Tribunal’s 

Rules could hardly be referred to as a comprehensive code, however, they reflected 

the reality of the IMT’s establishment. As Kai Ambos points out, “[a] more detailed 

regime would have made a compromise between the different legal systems of the 

Allied Powers – the British (incl. Northern Irish) and American on the one hand and 

the French and Soviet Union on the other – impossible”.
104

 The Rules provided for 

basic issues such as: notice of charges; the right of self-representation or assistance of 

counsel; disclosure obligations of the parties; production of witnesses; order of 

proceedings; the functions of the Secretariat of the Tribunal; and the maintenance of 

the record of proceedings.
105

  

Taken together the Charter and the Rules outline the fundamentally 

adversarial character of the proceedings, indeed, Article 24 sets out the narrative 

structure of proceedings as being quintessentially adversarial.
106

 In the end result, 
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perilously few concessions were made to the inquisitorial tradition,
107

 but are most 

evident in the relaxing of strict exclusionary rules of evidence characteristic of the 

adversarial tradition of trial by jury, and the granting of an active role for the bench in 

terms of the management of proceedings, in particular with respect to evidentiary 

matters. The bench was not active in the gathering of evidence as such, but was 

permitted to question witnesses and defendants, and request additional documentary 

evidence. Their role as neutral umpires, as per the adversarial tradition, rather than 

active truth-finders, was therefore fundamentally intact.  

There is no coherent, theoretically justified reason for the overwhelmingly 

adversarial character of the proceedings. In this regard, Zappalà suggests that “[t]he 

dialectic structure of the adversarial criminal process (alluding to the ‘good’ v ‘evil’ 

dichotomy) matched very well with the ostensible pedagogical and historiographic 

role of international criminal justice in the World War II’s aftermath [sic].”
108

 The 

orality at the heart of the adversarial tradition, in particular the public testing of 

evidence, certainly allows for the emergence of a more transparent narrative of 

proceedings to be communicated to the public when compared with the more closed 

and closeted character of the inquisitorial tradition.
109

  

The determination that the proceedings were to be conducted on the basis of 

an expeditious and non-technical mode of procedure meant that the bench of the IMT 

was not especially active in crafting a procedural code as such.
110

 However, the 
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107

 W Kronstein, ‘Book Review’ (1953) 53 Columbia Law Review 139, 142: “The adoption by the 

Tribunal of a so-called international standard of procedure only meant a softening of American rules of 

procedure and evidence worked out in the interest of a ‘fair trial’”. 
108

 Zappalà, ‘Comparative Models and the Enduring Relevance of the Accusatorial-Inquisitorial 

Dichotomy’ (supra n5), 46. 
109

 Ibid, 47. 
110

 Sluiter, ‘Procedural Lawmaking at the International Criminal Tribunals’ (supra n6), 317: “It cannot 

be said of the post-Second World War tribunals that the bench was the primary designator of 



Chapter 4 

204 

 

Tribunal’s prioritization of efficiency required the bench to take on an active judicial 

management role. It is delusional to expect a system of criminal justice to be capable 

of functioning with any consistency on the basis of eleven rudimentary rules of 

procedure and evidence, and a selection of ad hoc rules orally instituted during the 

course of proceedings. The reality is that, in essence, the Tribunal functioned almost 

exclusively on the basis of the exercise of judicial discretion with respect to key 

procedural and evidentiary questions.
111

 A not insignificant proportion of court time 

was occupied by the resolution of evidentiary questions via the issuance of immediate 

oral decisions from the bench. When regular reliance is placed on the exercise of 

judicial discretion it is inevitable that it will give rise to inconsistency, arbitrariness, 

and a thus a real danger of unfairness.
112

 In this regard Evan Wallach has remarked 

that: 

[T]he rules of evidence and procedure which governed the trials were flexible 

beyond not just the norms of criminal trials in democratic systems, but beyond 

the bounds of fairness as well. This is not to say that they could not be and were 

not applied fairly; they usually were. Rather, the underlying problem, which 

becomes apparent from an examination of how these too malleable rules were 

applied, is that they were open to abuse because they were so flexible.
113

 

Without raking over well-trodden ground with respect to the fairness of the 

Nuremberg process, it is sufficient to say that the judicial role in procedural matters 

prioritized expediency over consistency of application. This was especially evident in 

the bench’s often disparate rulings with respect to evidentiary matters which afforded 

enormous leeway to the Prosecution in the submission of documentary, affidavit 

evidence, and the comparatively onerous restrictions placed on the Defence in this 

regard.
114

  

                                                                                                                                            
procedure. The drafters of the respective Charters laid down the essentials and gave general direction to 

the procedural approach to be followed. Compared with the ICTY and ICTR, the judges of the IMT 

and IMTFE had far less of an impact on the creation of procedural rules.” 
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 Similarly, the Tokyo Tribunal functioned on the basis of a flexible, non-

technical mode of procedure and adopted a paltry nine rules of procedure and 

evidence.
115

 Accusations of judicial inconsistency amounting to arbitrariness have 

long dogged the legacy of the Tribunal and there is no value in rehashing them at this 

juncture, however, it is worth noting Judge Pal’s lamentation on the absence of clearly 

demarcated rules of procedure and evidence: 

In prescribing the rules of evidence for this Trial the Charter practically 

disregarded all the procedural rules devised by the various national systems of 

law, based on litigious experience and tradition, to guard a tribunal against 

erroneous persuasion, and this left us, in the matter of proof, to guide ourselves 

independently of any artificial rules of procedure.
116  

Rob Cryer has noted the very different legacies of the Nuremberg and Tokyo 

Tribunals as regards the perception of their procedural fairness: 

History has not been kind to the Tokyo IMT. It is almost as if the Nuremberg and 

Tokyo IMTs are related in the manner that Dorian Gray was to his painting. 

Whilst the missteps at Nuremberg have not truly undermined the image of the 

trial as basically fair, the Tokyo proceedings have been secreted away, and 

appear worse after time. The Tokyo trial is now almost totally ignored, 

something explained by [Judge] Röling as following from embarrassment at the 

trial on the part of some of the prosecuting States. The fact that the dissents had 

openly stated some of the IMT’s faults and, on the part of Pal, put the 

prosecuting nations in the dock, did not endear the Tribunal to its creators.
117
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It is clear that the strongly critical nature of the dissents at the Tokyo Tribunal, 

particularly those of Judge Pal and Judge Bernard,
118

 have had an impact on the 

retrospective assessment of the probity of the proceedings. As a result, the procedural 

precedent of the Tokyo Tribunal is one that the international community is 

uncomfortable with invoking with any regularity.    

Relatively significant advances were made in the context of subsequent 

Control Council Law No 10 cases, particularly those undertaken in the United States 

Zone of Command. In establishing military tribunals in the Zone, Military 

Government Ordinance 7 on the Organization and Power of Certain Military 

Tribunals of 18 October 1946 constituted a revised and expanded version of the IMT 

Rules of Procedure.
119

 While the majority of procedural and evidentiary issues 

continued to be addressed by the bench on an ad hoc basis during the course of 

proceedings, Article V of the Ordinance allowed for the adoption and revision of 

additional rules of procedure.
120

 Significant efforts were made under Article XIII to 

develop “uniform rules of procedure” based on the amendments to the rules instituted 

by the “committee of presiding judges”.
121

 The “uniform rules” thus involved 

significant judicial input into their development, and ultimately resulted in the 

codification of 26 rules of procedure.
122

 In his Final Report to the Secretary of the 

Army, US Chief Counsel for War Crimes, Telford Taylor, reflected on the procedural 

developments brought about in the context of the 12 subsequent trials conducted in 

the US Zone in laudatory terms: “Procedural and evidentiary rules were debated and 
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determined as they arose and rapidly a genuine ‘international procedure’ was 

developed, which will repay examination and exposition in published form”.
123

  

At Nuremberg and Tokyo, the challenges that international criminal law 

continues to grapple with to this day, with respect to the marrying of legal traditions 

under a single procedural structure, were evidently to the fore. However, instead of 

seeking to iron these issues out and codify the results, the Tribunals instead, with an 

emphasis on flexibility and efficiency, relied on the discretion of the bench. The 

adversarial character of the proceedings was prioritized, the bench remained passive 

umpires, but assumed a level of control over evidentiary issues more synonymous 

with the inquisitorial tradition. The basic framework of proceedings instituted in the 

post-World War II context is certainly recognizable in contemporary international 

criminal courts and tribunals, but, with the establishment of the ad hoc Tribunals, the 

bench assumed greater responsibility for ensuring procedural coherence, consistency 

and transparency, which placed much greater emphasis on the due process rights of 

the accused over issues of efficiency and expediency.       

 

3.2 The Ad Hoc Tribunals and the Judicial Role in the Development 

of the Rules of Procedure and Evidence 

The rudimentary, if not anemic, character of the Nuremberg and Tokyo rules of 

procedure certainly constitute a relevant precedent, but they hardly amount to a 

versatile and conveniently complete blueprint from which future international 

criminal courts and tribunals could derive meaningful inspiration.
124

 They set the stall 

of international criminal proceedings clearly on the side of the adversarial tradition 

with certain concessions to methodologies derived from the inquisitorial model. The 

esteem with which the Nuremberg process in particular is held is such that as a 

precedent it nonetheless continues to carry significant inspirational weight that is not 

easily nor necessarily wisely ignored. The UN Security Council’s establishment of the 
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ICTY by way of resolution 827 in May 1993 reignited the discussion that raged in the 

context of the drafting of the London Charter with respect to the appropriate 

procedural model by which to structure international criminal proceedings, and 

crucially the inherent difficulty of marrying often disparate legal traditions in the 

pursuit of a workable system of international criminal justice.  

As was noted earlier, this discussion was, however, not particularly high on 

the agenda of the Security Council when adopting the draft Statute prepared at short 

notice by the Office of Legal Affairs, nor when discussing the interpretative report of 

the Secretary-General Boutros Boutros-Ghali. Article 15 of the Statute of the ICTY 

makes clear that the bench is possessed of exclusive authority for the drafting, 

adoption and amendment of the applicable rules of procedure and evidence: “The 

judges of the International Tribunal shall adopt rules of procedure and evidence for 

the conduct of the pre-trial phase of the proceedings, trials and appeals, the admission 

of evidence, the protection of victims and witnesses and other appropriate matters”.
125

 

Paragraph 3 of Security Council Resolution 827 invited states to submit proposals 

relating to the potential character and content of the rules, but ultimate rulemaking 

authority rested clearly and exclusively in the hands of the bench.
126

 United States 

Secretary of State, Madeline Albright, made clear, in the context of the Security 

Council’s consideration of the Report of the Secretary-General on the establishment 

of the Tribunal, that the United States hoped “to contribute to this critical process of 

developing the rules that the Tribunal can expeditiously adopt so that the Prosecutor 

will then be in a position to begin prosecuting cases without further delay”.
127

 The 

Statute implicitly mandated that the structure of proceedings follow a basic 

adversarial model: for example, Article 18 clearly establishes that the Prosecutor has 

sole responsibility for the investigation of crimes and the preparation of the 

indictment,
128

 with the bench only assuming a modest pre-trial role by way of 

conducting a review of the indictment to establish whether a prima facie case exists 
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against the accused.
129

 Article 20(3)’s requirement that the accused enter a plea upon 

the commencement of proceedings along with Article 21(4)’s provision of the right of 

the accused “to be tried in his presence”,
130

 and to have the right “to examine, or have 

examined, the witnesses against him”,
131

 are further nods to the implicitly intended 

adversariality of the proceedings.  

While the aesthetic grounding of the proceedings in the adversarial tradition 

was implicit in the Statute, the Statute itself contained perilously little further 

guidance with respect to key elements of procedure and evidence. For example, the 

Statute does not include a provision equivalent to that of Article 19 of the London 

Charter, which made clear that the IMT was not to be guided by technical rules of 

evidence. The bench of the ICTY was thus entrusted with the onerous task of 

effectively legislating the entire procedural regime of the institution.
132

 They were 

essentially required to create a procedural model “within a previously unoccupied 

space”.
133

 The Statute therefore required the bench to fulfill “an intriguing double 

function”.
134

 As Göran Sluiter has remarked, the bench of the ICTY was not only 

mandated to adjudicate the most serious international crimes, but was also required 

“to act as legislator with respect to the determination of institutional criminal 

procedure”.
135

 The extension of such legislating power to the bench naturally gives 

rise to considerable concerns with respect to the compatibility of such a role with 

certain general principles of law, in particular the separation of powers doctrine (and 
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by implication trust in the independence and impartiality of the judiciary) and the 

principle of legality.  

Commenting on the decision to place the determination of the procedural 

regime in the hands of the judges, Larry Johnson – who was Principal Legal Officer at 

the Office of the Legal Counsel of the United Nations during the drafting of the 

Statute – intriguingly remarked that:  

It was felt that it would be quite inappropriate for a political body to be involved 

in the drafting or even approval of such Rules [of Procedure and Evidence]; the 

integrity and impartiality of the proceedings required that only the judicial branch 

of the Tribunal be responsible. The Secretary-General was requested by 

Resolution 827 to submit to the Judges any suggestions received from states for 

the Rules of Procedure and Evidence. No doubt to his relief, the Secretary-

General was not requested to submit suggestions or a draft.
136

   

While the judicial role in the crafting of rules of procedure is familiar in a common 

law context,
137

 and is perhaps not an overly controversial issue depending on one’s 

legal background,
138

 “it is not generally shared among criminal justice systems and 

[is] unlikely to go as far as was the case with the ICTY”.
139

 Contrary to Johnson’s 

assertion, appending a key legislative role on to the international criminal judicial 

function is surely likely to be viewed as more inappropriate than if responsibility in 

this regard had been assumed by a political body such as the Security Council.
140

 On 
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the domestic level, legislation is inherently the result of a political process that must 

be conducted in line with certain checks and balances pertaining to transparency.
141

 In 

this regard Fabricio Guariglia points out that placing authority for the drafting of 

procedural rules in the hands of the bench may dilute their power-limiting functions: 

Rules of procedure are, in the terminology of HLA Hart, ‘power-conferring 

rules’. As such, they define, inter alia, the preconditions for the valid exercise of 

an authority, as well as its scope and limits. Accordingly, rules of procedure have 

an inherent power-limiting function, since they establish when and how legally 

conferred powers may be validly exercised. Therefore, it may be argued that if 

the addressees of the rules themselves are the ones entrusted with the task of 

elaborating and amending the rules, this dimension or function can be 

significantly diluted.
142

 

However, it appears that the complexity of the task of constructing the 

applicable procedural regime, coupled with the constraints of time and the political 

imperative that the Tribunal be established as soon as possible, dictated that 

expediency was prioritized over legislative transparency.
143

 That the bench should 
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assume such an overtly legislative role places them in the potentially invidious 

position of having to interpret and apply their own legislative acts. In this regard 

Sluiter has remarked: “They may be called upon to assess the validity and quality of a 

rule, either in relation to the Statute or in relation to other sources of international law, 

by one of the parties. Can they reasonably be expected to set aside or explore 

critically the result of their own legislative activity?”
144

 The delegation of procedural 

rulemaking to the bench might therefore be viewed as something of a poisoned 

chalice in so far as confidence in the perceived independence, impartiality, and hence 

legitimacy of the judiciary is concerned.  

 In November 1993, the eleven newly appointed members of the bench of the 

ICTY, under the leadership of Judge Antonio Cassese, “immediately started an in-

depth discussion on the principles that should underlie that important and, indeed, 

indispensable piece of secondary legislation they were called upon to pass: the rules 

of procedure and evidence”.
145

  Over the course of three months, the Plenary of 

judges convened in The Hague on three occasions amounting to some 37 days of 

discussions that focused predominately on the crafting of the Rules of Procedure and 

Evidence.
146

 A notable dimension to the drafting of the ICTY rules, which, lest it be 

forgotten, was the first attempt since Nuremberg to institute a set of procedural rules 

for the purposes of international criminal prosecutions, is that in fact the task was not 

solely in the hands of experienced jurists and criminal law practitioners. Of the eleven 

judges initially appointed to the bench of the ICTY, six had some experience as 

members of their national judiciaries,
147

 two were experienced practitioners of law,
148

 

two were drawn from academia (specifically the areas of public international law and 

international humanitarian/human rights law),
149

 and one was a legal advisor to his 
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national ministry of foreign affairs.
150

 Hence, the task was made all the more difficult 

by the absence of a common set of competences amongst the judges, with just over 

half the bench having some prior experience in a judicial role.
151

 The scene contrasts 

somewhat with Robert Jackson’s recollection of the procedural compromise at 

Nuremberg having been reached by delegations whose members “all had long 

practical trial experience”.
152

  

 Judge Cassese has written in nostalgic tones about the process of drafting the 

Rules constituting a valuable, collegial, learning experience for the bench: 

Inside the tribunal we were eleven judges, some with an excellent judicial record 

and others who lacked a judicial background. There were national judges who 

had always been judges in their own countries, like Gabrielle Kirk McDonald, an 

excellent federal judge in the US, the Pakistani judge Rustam Sidwa who was on 

the Supreme Court, Judge Sir Ninian Stephen from Australia, whereas some 

judges, from Egypt, China, myself, had never been on a bench. But we knew the 

international framework – we knew the treaties, the Geneva conventions, human 

rights law and so on. The Pakistani judge was extremely competent and a 

splendid man who had spent his whole life in Pakistan. So anytime we had a 

problem to discuss, he would pick up his Pakistani legal book, ‘Dear colleagues, 

the solution is very clear, it is here in article so and so of the Pakistani criminal 

procedure’. And I would say: ‘Judge Sidwa, my friend, you cannot think that we 

are in Pakistan. We are in The Hague at an international tribunal. So we can’t 

apply Pakistani law. We have to take into account your law but also the 

American, French, Egyptian, Chinese laws, and so on…It took about three 

months, and it served as an important learning process for a new institution. It is 

something the judges in Nuremberg and the Tokyo tribunal also lacked, because 

the rules of procedure and evidence had been drafted by the four allied countries 

in Nuremberg and by McArthur and his legal advisors in the case of Tokyo. The 

judges did not have this moment of collective education, collective training, and 
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a collective exchange of experiences and adjustments. Each of us had to adjust to 

the experiences of the others. And then this process of collective learning and 

reciprocal intellectual adjustment proved to be crucial.
153

 

The reality, however, is that while this may have been a learning experience 

for the newly appointed bench, it was significantly aided by the active engagement of 

the US Department of Justice and the US State Department, who furnished Judge 

Kirk McDonald with a draft set of Rules of Procedure and Evidence prior to her 

departure to The Hague. In an interview conducted in the context of ‘The Ad Hoc 

Tribunals Oral History Project’, initiated by the International Centre for Ethics, 

Justice and Public Life, Brandeis University, Judge McDonald speaks candidly about 

the influence of the US draft: 

When I appeared in The Hague in November of 1993 and we met in the Peace 

Palace, I presented a full-blown set of Rules of Procedure and Evidence for my 

members’ consideration. And at first, I think the reaction was, ‘This is rather 

presumptuous of you as an American. Here you’re coming, and this is an 

international tribunal and you’re presenting rules that were drafted by United 

States lawyers’. But, if you look at the Rules of Procedure and Evidence that we 

presented, the structure is very, very similar, if not identical to the structure of 

the actual adopted Rules of Procedure and Evidence. We used that, though as 

the working draft for the rules.
154    

While the bench may have been, as Alex Whiting has put it, required to create a 

procedural regime “within a previously unoccupied space”,
155

 in seems that the 

United States was keen to ensure that the space did not remain unnecessarily 

unoccupied for long. While states such as Argentina, Australia, Canada, France, 

Norway and Sweden also submitted relevant proposals, the US draft was 

comprehensive, detailed and included an explanatory commentary.
156

 In effect it 
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seized the initiative of the moment in much the same way as Robert Jackson and the 

US delegation had done in the context of the drafting of the London Charter.  

 Considering the centrality of the Rules in fulfilling the goals of international 

criminal proceedings, and their status as a key pillar of the internal law of the 

institution, it is highly regrettable that there are no accessible travaux préparatoires 

from which a better understanding of the drafting process can be gleaned. Beyond the 

anecdotal recollections of a handful of individuals directly or indirectly involved, we 

are left largely in the dark as to the cut and thrust of the drafting process, and in 

particular, how the clash of legal traditions was managed and surmounted. Both Judge 

Cassese and Judge Kirk McDonald have over the years provided some insight into the 

issues at play and how they were resolved during that hectic three-month period. 

While the fundamental adversariality of the proceedings was preordained by the 

Statute, it would seem that the influence of Nuremberg and Tokyo was also felt in 

embracing the adversarial tradition over the inquisitorial alternative. In the ICTY’s 

First Annual Report, Judge Cassese states that, “[b]ased on the limited precedent of 

the Nurnberg and Tokyo trials, the statute of the Tribunal has adopted a largely 

adversarial approach to its procedures, rather than the inquisitorial system prevailing 

in continental Europe and elsewhere”.
157

  

Anecdotally it would appear that the incorporation of elements of the 

inquisitorial tradition, in particular the removal of strict exclusionary rules of 

evidence, were without controversy; however, the issue of whether to permit trials in 

absentia was particularly contentious. A procedural device not uncommon in 

inquisitorial systems, the provision of trials in absentia on a practical level is quite an 

attractive proposition for international criminal proceedings given the absence of an 

effective means of enforcement. Judge Cassese was to the fore in proposing their 

inclusion: “I was very much in favor of trials in absentia, because we couldn’t afford 

to have our tribunal paralyzed by fugitives or people in hiding. We had no police 

force. So we had to proceed with or without a defendant in the courtroom”.
158

 

However, there was scant support for its inclusion amongst the judges and numerous 
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states indicated their opposition.
159

 The issue was resolved by what became the 

classical compromise provision embodied in Rule 61. In the event of the failure to 

execute a warrant of arrest within a reasonable time, Rule 61 permits the court to 

publically receive prosecution evidence, to further examine the indictment, and to 

determine whether there exist reasonable grounds to believe that the accused was 

responsible for the crimes charged.
160

 Drafted by Australian judge, Judge Stephen, 

Rule 61 was considered an innovative compromise between legal traditions.
161

 

The drafting phase concluded on 11 February 1994 with the Plenary of judges 

agreeing to the adoption of a set of Rules of Procedure and Evidence consisting of 

some 129 provisions addressing a vast array of issues from the structure, functions 

and powers of the organs of the institution, to the rules applicable at each stage of the 

proceedings. Upon adoption, Judge Kirk McDonald recollects Judge Cassese 

proclaiming that in doing so they had “adopted a mini-code of criminal procedure”.
162

 

He subsequently made clear that “[i]n drafting the rules, the judges of the Tribunal 

tried to capture the international character of the Tribunal. Only measures on which 

there is broad agreement have been adopted, thus reflecting concepts that are 

generally recognized as being fair and just in the international arena”.
163

 The Rules 
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focused on ensuring evidentiary flexibility in line with inquisitorial tradition (in a 

fashion synonymous with Article 19 of the London Charter), with Rule 89 allowing 

all evidence of probative value to be submitted into the record.
164

  The influence of 

international human rights norms was clearly emphasized in provisions relating to the 

rights of the accused
165

 and protections to be afforded to vulnerable witnesses.
166

 The 

inherently adversarial nature of the proceedings laid out in the Rules, however, did 

not afford the bench enormous scope in terms of the control and management of 

proceedings. They were permitted to question witnesses, compel the production of 

additional evidence, and take judicial notice of undisputed facts,
167

 but they had 

limited scope to dictate the parameters of the case. Guaranteeing the efficiency of the 

proceedings was therefore an exceptional challenge from the outset.  

The adoption of the Rules of Procedure and Evidence, however, marked 

merely the end of the beginning, rather than the beginning of the end, in terms of the 

ICTY bench’s role in the development of international criminal procedure. Judge 

Cassese acknowledged that despite the commendable efforts of the judges in adopting 

the Rules, “it was not possible at the outset to anticipate every eventuality which 

would arise”. 
168

 Rule 6 allows for amendments to be made to the Rules, with the 

bench the Prosecutor and the Registrar having the ability to propose revisions, but 

which must be adopted by a majority of the judges.
169

 In many ways the Rules have 

been viewed as open ended, flexible, and dynamic. This dynamism, and the 
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determination of the bench to ensure that the Rules evolve in tandem with procedural 

realities that come to the fore in proceedings, is illustrated by the fact that in the 23 

years since their adoption, the Rules of Procedure and Evidence have been amended 

on no fewer than 50 occasions.
170

  

Alex Whiting has eloquently suggested that the Rules and the freedom with 

which they could be amended “essentially created a laboratory at the ICTY for 

developing a set of workable procedures to try international criminal cases”.
171

 The 

original Rules were adopted in almost purely abstract anticipation of the procedural 

demands of international criminal proceedings. When thrown into the crucible of 

practice, it is therefore entirely unsurprising that the Rules were often found to be 

wanting, and necessitated creative input with a view to ensure their continued 

evolution and effectiveness. As briefly discussed in section 2.1.3 above, under 

pressure from states in the context of the Completion Strategy,
172

 the most profound 

series of reforms related to the delivery of procedural efficiency, and specifically the 

need to empower the bench with greater practical abilities to control and manage the 

proceedings and the parameters of the case in particular.
173

 The amendments in this 

regard are often viewed as instituting greater elements of the inquisitorial tradition 

into the Rules, seen most obviously in the creation of an active judicial role at the pre-

trial stage (including greater control over parameters of indictments),
174

 and the move 

away from the primacy of oral evidence towards the increased acceptance of written 

evidence (including written witness statements).
175

 However, the fact that the Rules 

evolved into a cocktail of adversarial and inquisitorial approaches is more the result of 
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pragmatism than logical design based on a commitment to the representation of the 

legal traditions.
176

  

The subjection of accused to a dynamic procedural regime inevitably brings 

forth issues relating to due process guarantees and the right to legal certainty.
177

 The 

dynamism and flexibility of the ICTY rules, granted the judges significant leeway in 

applying their own interpretation of the extant rules with a view to ensuring the 

efficiency and effectiveness of proceedings on a case-by-case basis. In the early years 

of the ICTY, consistency in the interpretation and application does not appear to have 

been the order of the day. As a former Senior Trial Attorney at the ICTY, Alex 

Whiting witnessed this first hand: 

Often overlooked in the literature on international criminal procedure, but 

familiar to any practitioner who has appeared before a multiplicity of ICTY 

benches, was the enormous variation in the application of the Rules from one 

Trial Chamber to another. Some judges questioned witnesses at length, at times 

even taking over control of the proceedings, while others left all the questioning 

to the parties. Some benches allowed documents to be entered into evidence 

freely, through a summary witness, an expert, or even from the bar table, while 

others only allowed documents to be entered into evidence after being 

specifically authenticated by a witness. Some judges permitted all hearsay to be 

admitted, while others sought to restrict it. Some judges allowed the parties to 

determine the pace of the trial, while others imposed strict time constraints. Some 

judges allowed prosecution analysts to testify as experts while others did not. 

These variations, some of which have continued into the closing years of the 

ICTY, were often the result of the presiding judge’s own vision, which itself was 
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derived in large part from his or her domestic experience. Variations may also 

have been due to the type of case being tried (for example, larger cases might 

require more control by the judges). Moreover, variation occurred not just from 

one courtroom to another, but also occurred across time within the same 

courtroom. Judges might begin a trial liberally, allowing evidence and documents 

to be easily admitted into evidence, only to clamp down partway through when 

they felt  themselves to be overwhelmed and the proceedings to be languishing, 

while in other cases restrictive admissibility requirements gave way to more 

accommodating procedures in pursuit of efficiency and illumination of the many 

issues involved.
178

  

That the application of the Rules should undergo a process of cross-institutional 

experimentation is perhaps inevitable, but it is far from ideal from the perspective of 

the accused, especially when one considers that at times they appear to take on the 

role of guinea pig in a procedural laboratory scenario. This is not to say that judicial 

exploitation of procedural flexibility has necessarily given rise to widespread 

unfairness,
179

 rather simply that it has resulted in inconsistent application and a degree 

of legal uncertainty that is not likely to be tolerated if the proceedings were being 

conducted in a domestic context. However, the pragmatic reality is that in the absence 

of prior experience and a relevant precedential model, the bench had little option but 

to be experimental with the interpretation and application of the Rules in order to find 

workable solutions to the vast array of procedural challenges international criminal 

proceedings frequently encounter.
180

 As Whiting has put it: “Only through experience 

and a process of trial and error has the ICTY been in a position to begin to devise a set 

of procedures suited to international criminal proceedings”.
181

  

 Of significant concern, is the fact that experimentation followed on occasion 

by specific amendments to the Rules has effectively resulted in the cherry picking of 

rules from the adversarial and inquisitorial tradition, which when put together do not 
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necessarily create a coherent code of procedure. In this regard, Rupert Skilbeck has 

argued that “there is a risk that by adopting a ‘pick and mix’ approach, international 

courts and tribunals end up with a system that contains none of the checks and 

balances that bring order to a national system, instead ending up with a Frankenstein’s 

monster that fails to adequately protect the rights of the defence”.
182

 The freedom and 

frequency with which the ICTY bench revised and amended the Rules of Procedure 

and Evidence allowed for their continuous and rapid evolution. However, it is 

regrettable that there has been a complete absence of transparency in the amendments 

process, which occurred entirely behind closed doors.
183

 In being invested with 

exclusive authority for the drafting and amendment of the rules, the bench exercised a 

key legislative role. Legislation passed behind closed doors will inevitably bring forth 

questions as to its legitimacy, especially when its drafters are also simultaneously 

responsible for its interpretation and application without being subject to external 

oversight or review.
184

 That the bench has been permitted to exercise a legislative role 

without being subject to a set of checks and balances certainly creates a pressure point 

with respect to their perceived independence and impartiality that could have been 

significantly alleviated by the introduction of greater transparency in the amendments 

process. 

 While it was unknown to them at the time, with the establishment of the ICTR 

in November 1994, the efforts of the founding members of the ICTY bench to 

construct from whole cloth a workable code of procedure for international criminal 

proceedings had a significant impact outside of the confines of their own institution. 

Article 14 of the ICTR Statute instructed the bench to adopt the ICTY Rules of 

Procedure and Evidence “with such changes as they deem necessary”,
185

 and this was 
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duly acted upon in the context of the first plenary session of the bench in June 

1995,
186

 with initial necessary amendments being made at the second plenary session 

in January 1996.
187

 The sharing of a procedural framework, while practically 

convenient, also avoided significant procedural fragmentation between institutions 

and went some way towards crystallizing what might be considered general principles 

of international criminal procedure. The ICTR was similarly entrusted with flexible 

amendment powers, but compared with the ICTY bench they were relatively 

restrained in this regard; as of May 2015 the Rules had been amended on 23 

occasions, with many amendments mirroring developments in the ICTY context.
188

 

The ICTR Rules of Procedure and Evidence were later adopted and amended in turn 

by the Special Court for Sierra Leone.
189

  

 It warrants briefly discussing at this juncture the ad hoc Tribunals’ frequent, 

and at times controversial, reliance on the invocation of their “inherent powers”, when 

seeking to address statutory and procedural lacunae which go to the heart of the 

administration of justice and the execution of the judicial function. The notion of 

“inherent powers” is a derivation of the common law doctrine of “inherent 

jurisdiction” which provides that, “superior courts of law are deemed to possess all 

those powers necessary to maintain their authority, to control and regulate their own 

proceedings and to prevent their proceedings from being abused or obstructed”.
190

 As 

Sir Jack Jacob eloquently puts it: 
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[T]he essential character of a superior court is that it should be invested with a 

power to maintain its authority and to prevent its process being obstructed and 

abused. Such a power is intrinsic in a superior court; it is its very life-blood, its 

very essence, its immanent attribute. Without such a power, the court would have 

form but lack substance. The jurisdiction which is inherent in a superior court of 

law is that which enables it to fulfill itself as a court of law. The judicial basis of 

this jurisdiction is therefore the authority of the judiciary to uphold, to protect 

and to fulfill the judicial function of administering justice according to law in a 

regular, orderly and effective manner.
191

 

In a similar vein in an international criminal context, Judge Mohammed 

Shahabuddeen remarked in the Kanyabashi case that “a judicial body, whether civil or 

criminal [possesses] the inherent competence…to regulate its own procedure in the 

event of silence in the written rules, so as to assure the exercise of such jurisdiction as 

it has, and to fulfill itself, properly and effectively, as a court of law. Without that 

residual competence, no court can function completely”.
192

 Recourse to inherent 

powers therefore occurs in circumstances where the bench deems it necessary to 

exercise a power not expressly provided for in its statutory or procedural framework. 

Indeed, identifying the precise source of inherent powers has often been a rather 

elusive enterprise to say the least and they are frequently viewed as constituting a 

logical corollary of the judicial function and the “duty to ensure a sound 

administration of justice”.
193

 Although the invocation of inherent powers will 
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commonly be linked with an identifiable general principle of law,
194

 they effectively 

amount to a non-exhaustive, unenumerated, ethereal source of procedural rules. As 

such, reliance on an inherent power requires a careful balancing of the interests of 

justice and the due process rights of the accused in order to prevent a descent into 

judicial arbitrariness.  

 The ad hoc Tribunals have resorted to inherent powers in a variety of contexts 

such as in order to guard the integrity of the judicial process, address potential 

miscarriages of justice and human rights violations arising out of proceedings, and to 

increase the efficiency of proceedings. The first notable instance in which inherent 

powers were invoked was in the context of the Tadić Jurisdiction Decision where the 

ICTY Appeals Chamber identified as an inherent power its competence to scrutinize 

the legality of its establishment by the Security Council in order to determine the 

extent of its jurisdiction. In identifying the Tribunal’s inherent power of compétence 

de la compétence, the Appeals Chamber recognized it as “a necessary component in 

the exercise of the judicial function and does not need to be expressly provided for in 

the constitutive documents”.
195

 The recognition of compétence de la compétence as an 

inherent power can hardly be considered contentious given that it has frequently been 

acknowledged in the jurisprudence of various international courts.
196
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However, on occasion the invocation of inherent powers by the ad hoc 

Tribunals has invited considerable controversy. In this regard it is worth mentioning 

recourse to inherent powers in order to prosecute offences against the administration 

of justice. From the establishment of the ICTY it was notable that the Statute did not 

include an express provision providing for jurisdiction over offences relating to 

contempt of court and other offences against the administration of justice. In order to 

address this obvious lacuna, the bench of the ICTY took it upon themselves, in the 

context of the drafting and adoption of the Rules of Procedure and Evidence, to 

include Rule 77.
197

 Rule 77(A) provides that “[t]he Tribunal in the exercise of its 

inherent power may hold in contempt those who knowingly and willfully interfere 

with its administration of justice”,
198

 thereby effectively extending the subject-matter 

jurisdiction of the Tribunal. To situate jurisdiction over offences against the 

administration of justice in the inherent powers of the Court is consistent with the 

flexible common law approach to procedural offences.
199

 However, perhaps 

unsurprisingly, the judicial extension of the Tribunal’s subject-matter jurisdiction on 

the basis of an inherent power was not universally endorsed, particularly from the 

perspective of the civil law tradition that does not recognize such an inherent power 

accruing to the bench.
200

 One of the first instances in which Rule 77 was enforced was 

in relation to the disclosure of the identity of a protected witness by former counsel to 

Duško Tadić, Milan Vujin. Affirming the Tribunal’s jurisdiction to address such 

matters the Appeals Chamber was unequivocal: 

There is no mention in the Tribunal’s Statute of its power to deal with contempt. 

The Tribunal does, however, possess an inherent jurisdiction, deriving from its 

judicial function, to ensure that its exercise of the jurisdiction which is expressly 

given to it by that Statute is not frustrated and that its basic functions are 
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safeguarded. As an international criminal court, the Tribunal must therefore 

possess the inherent power to deal with conduct which interferes with its 

administration of justice. The content of that inherent power may be discerned by 

reference to the usual sources of international law.
201  

Over the years the ICTY has made good use of its power under Rule 77, initiating 

proceedings on 24 occasions to date.
202

 

 While the prosecution of offences against the administration of justice falls 

under the bench’s inherent power to protect the integrity of the judicial process, as 

mentioned above, the ad hoc Tribunals have invoked their inherent powers in a 

variety of contexts relating to addressing potential miscarriages of justice and human 

rights violations, and to further the efficiency of proceedings. In these respects, the 

bench have, for example, invoked their inherent power to reconsider their own 

decisions (excluding final judgments),
203

 to stay proceedings,
204

 to review the 

decisions of the Registrar and Presidency,
205

 to review the performance of Defence 

counsel,
206

 to order the immediate release of the accused,
207

 to award compensation to 

acquitted accused,
208

 and to reduce sentences.
209

 The ad hoc Tribunals have clearly 

exploited the procedural gap filling potential of inherent powers necessitated by the 
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non-exhaustive and continuously evolving nature of their procedural frameworks. It 

could be argued that alongside the frequent amendment of the Rules of Procedure and 

Evidence, the invocation of inherent powers was an influencing factor on the decision 

of states at the Rome Conference to institute a punctilious code of procedure. 

 Procedural experimentation is certainly one of the characteristic features of the 

ad hoc Tribunals, with the bench encountering various challenges in the course of 

proceedings that were not neatly accommodated for in their Rules of Procedure and 

Evidence. The purpose of this section was not to intricately assess the form or extent 

of these experimental activities, but rather simply to highlight the responsibility that 

appears to be inherent in the international criminal judicial function, namely, to 

develop rules of procedure and evidence that are responsive to the core function of 

international criminal proceedings – i.e. to efficiently ascertain the truth in accordance 

with fundamental considerations of due process and customary norms of international 

human rights law. It is clear, however, that the delegation of procedural lawmaking 

powers to the bench of these institutions was certainly influenced by the manner of 

their establishment and the limited parameters of their jurisdictional mandates. The 

urgency with which the ICTY and ICTR in particular were established did not allow 

for the careful elaboration of a coherently conceived code of criminal procedure. It 

was accepted that it would ultimately have to be carried out by the bench entrusted 

with the task of delivering justice. Unsurprisingly, the evolution of the procedural 

framework of the ad hoc Tribunals, along with the considerable body of jurisprudence 

arising therefrom acted as a readymade roadmap of lessons learned which had a 

significant influence on the drafting of the ICC Rules of Procedure and Evidence. 

However, as will be explored below, the establishment of the ICC, ushered in a new 

era in which preordained procedural certainty was prioritized, and responsibility for 

the development of international criminal procedure effectively taken out of the hands 

of the bench.  
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3.3 Limiting the Judicial Role in the Development of International 

Criminal Procedure: The ICC and the Reconfiguration of 

Procedural Rulemaking Powers 

For a period in the lead-up to the final negotiation of the Rome Statute, it seemed that 

the centrality of the judicial role in the construction and adoption of procedural rules 

characteristic of the ad hoc Tribunals would be inherited, with relatively minor 

additional constraints, by the bench of the soon to be established International 

Criminal Court. Article 19(2) of the ILC’s 1994 ‘Draft Statute for an International 

Criminal Court’ proposed that “[t]he initial Rules of the Court shall be drafted by the 

judges within six months of the first elections for the Court, and submitted to a 

conference of States Parties for approval”.
210

 The summary of the Commission’s 

discussions on the matter reveal continuing concerns with respect to the need to 

ensure flexibility in the rule-making process, while also allowing for a more active 

contributory and oversight role for states, hence, the proposal that while the bench 

will construct and draft the rules, they must subsequently be approved and adopted by 

states parties in order to enter into force.
211

  

The ILC’s proposal effectively recognized the need, in the context of the 

proposed conclusion of a treaty establishing a permanent international criminal court, 

for states to reclaim a more active procedural lawmaking role. The issue was taken up 

by the Ad Hoc Committee on the Establishment of an International Criminal Court in 

its review of the ILC’s Draft Statute in September 1995. In discussing the draft, as a 

general matter the Ad Hoc Committee appeared somewhat divided on whether the 

Rules of Procedure and Evidence should be “elaborated and adopted simultaneously 

with the statute, or incorporated in the statute itself”, or whether they should be 

considered “internal rules [that] could be elaborated and adopted by the judges 
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themselves”.
212

 However, in the context of discussing the importance of the 

observance of the due process rights of the accused, the Ad Hoc Committee 

emphasized “the need to have the rules of the court prepared by States rather than by 

the judges and to have them eventually adopted by States parties to the statute”.
213

 

The current President of the ICC, Judge Silvia Fernández de Gurmendi, who was at 

the time Vice-Chair of the Ad Hoc Committee, has suggested that delegates to the Ad 

Hoc Committee were concerned that the Statute should be consistent with and 

reflective of the highest standards of due process, but tended to dismiss the 

significance of procedural minutiae as issues that could be quickly dealt with by 

criminal law experts amongst the delegations.
214

 That said, certain delegations were 

keen to offer proposals with respect to the possible content and character of the Rules 

of Procedure and Evidence. For instance, the Australian delegation circulated a set of 

draft rules containing some 125 provisions.
215

 The Ad Hoc Committee ultimately laid 

out four possibilities for addressing how the procedural framework could be 

elaborated: (i) by states in the Statute or a specific annex; (ii) by the Court on a case-

by-case basis; (iii) by the Court itself with subsequent confirmation by the states 

parties; or (iv) a combination of (i) and (ii).
216

  

The 1996 Preparatory Committee Report did not dramatically advance the 

issue of the appropriate extent of judicial involvement in procedural lawmaking. The 

Report expressed the concerns of several states that proposals to include extensive 

and detailed rules of procedure directly within the Statute – as an annex or in the 

portion of the Statute addressing general principles of criminal law – risked turning 

the document into an unruly, exhaustive criminal code. It noted that, in the view of 

some delegations, “[t]he more detailed the Statute…the more difficult would be the 
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problem of reconciling the existing different legal systems”.
217

 The Report advocated 

that, in light of considerations relating to the principle of legality, a balance had to be 

struck “between the Statute laying down basic rules of applicable law and the rules of 

the Court supplementing and further elaborating those basic rules for the effective 

functioning of the Court”.
218

 Two issues came to the fore in the 1996 Preparatory 

Committee Report; first, the difficulty encountered in determining the degree of 

procedural specificity to be included within the Statute;
219

 and second, the degree of 

autonomy to be extended to the bench in filling substantive and procedural lacunae.
220

  

The Report expressed the generally held view that “the method used for the 

statutes of the International Tribunal for the former Yugoslavia and of the 

International Tribunal for Rwanda, which left it to the judges to elaborate and adopt 

substantive rules of procedure and evidence, was not an appropriate model for the 

elaboration of such rules for a permanent court to be established on a consensual basis 

by States parties to its Statute”.
221

 Unlike the urgency that overtook and dominated 

the establishment of the ad hoc Tribunals by the UN Security Council, the creation of 

a permanent institution naturally demands the incorporation of democratic legitimacy 

in its establishment and in the determination of key features of its functioning. The 

necessity for democratic legitimacy in procedural lawmaking is obvious considering 

the fact that all aspects of the future Court’s legal framework had potential direct 

implications for the agents and nationals of states parties and for their domestic 

criminal justice systems. In addition, whereas for the ad hoc Tribunals the observation 

of the separation of powers doctrine was not conceivable on a practical level – the 

Security Council, as has been noted, was simply not in a position to assume the role 

of an active and responsive legislature – the creation of a permanent International 

Criminal Court whose functioning would be overseen by an active and engaged 

Assembly of States Parties dictated that transparency, rather than expediency, was to 

be prioritized. Unlike the Security Council, the Assembly of States Parties was in a 
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position to act as a legislative chamber for the International Criminal Court. In short, 

it would appear that it was envisioned that the bench would be neither required, nor 

desired, to wield extensive procedural lawmaking powers. However, it was not 

proposed that the procedural lawmaking powers of the bench should be entirely 

extinguished. The 1996 Preparatory Committee Report acknowledged that “it would 

not be practical to prepare all necessary rules down to every last detail and that the 

Court must be given the flexibility to add detailed rules, provided that they were 

consistent with the principles and rules laid down by the States parties”.
222

  

Echoing the sentiments of Robert Jackson and Judge Cassese, the 1996 

Preparatory Committee Report noted the view that in determining the procedural 

regime of the future Court an effort should be made to “maintain a balance between 

different penal systems of States and draw from their positive elements”, and that the 

future Court “should draw upon the practice of any system that could assist it in the 

performance of its functions”.
223

 Judge Fernández de Gurmendi has suggested that 

this engagement with diverse legal traditions, while instructive, was not exactly an 

enjoyable or straightforward exercise for either the Ad Hoc Committee or the 

Preparatory Committee: 

The pace of work at the Ad Hoc and Preparatory Committees was extremely 

slow, as delegates engaged in lengthy descriptions of the benefits and advantages 

of each national system, apparently having lost sight of the purpose and 

negotiating nature of the meetings. However, since only a few of the lawyers 

present had a deep understanding and knowledge of systems other than their 

own, this exchange of views, though painful, was probably inevitable and proved 

to be an educational experience beneficial to us all. By the end of 1997, delegates 

not only had a better comprehension of other systems and values, but had also 

come to accept that the future Court’s procedures would not and could not reflect 

particular national views but had to be hybrid.
224

 

From the work of the Preparatory Committee it was clear that key elements of the 

procedural framework of the future Court would be elaborated within the text of the 

                                                 
222

 Ibid, para 215. 
223

 Ibid. 
224

 Fernández de Gurmendi, ‘International Criminal Procedure – The Process of Negotiations’ (supra 

n214), 220. 



Chapter 4 

232 

 

Statute itself, with the Rules of Procedure and Evidence taking on a supplementary 

function. In contrast to the ad hoc Tribunals, the effort to marry legal traditions would 

be much more evident in the text of the Statute itself, rather than almost exclusively 

expressed in the Rules of Procedure and Evidence. Through 1996 and 1997 the 

Preparatory Committee received a host of proposals from states with respect to the 

procedural features of the Court that built on the framework proposed in the ILC 

Draft, which was viewed by many delegations as drawing “too much inspiration from 

common law practice”.
225

 However, in the view of Judge Fernández de Gurmendi, the 

wealth of proposals was an indication of “how difficult it would be to find a common 

denominator that would bridge the many gaps between the positions of various 

delegations”.
226

  

Article 43 of the January 1998 Zutphen Draft
227

 made only limited progress on 

delineating the role of the bench in procedural lawmaking retaining instead the basic 

structure of Article 19 of the ILC Draft Statute - although it did include additional 

bracketed language giving states the power to draft and amend rules.  However, 

significant progress was made by the time of the conclusion of the Preparatory 

Committee’s Draft Statute following its March/April 1998 session. Draft Article 52 

constituted a significant redrafting of the ILC Draft Article 19 provision. Gone was 

the reference to the bench having responsibility for the drafting of the initial Rules of 

the Court,
228

 in fact judicial autonomy in the conclusion of procedural rules was 

limited to the ability to propose amendments
229

 and to apply provisional rules 
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necessitated by the particular circumstances of a case.
230

  At the Rome Conference in 

June/July 1998, the Drafting Committee adopted much of draft Article 52 with the 

addition of two paragraphs making clear that amendments or provisional Rules 

adopted by the bench must conform with the principle of legality – i.e. they cannot 

apply retroactively to the accused’s detriment – and that in the case of a conflict 

between the Rules and the Statute, the Statute must prevail.
231

 The text proposed by 

the Drafting Committee was adopted by the Conference Bureau as Article 51 of the 

final Statute.
232

  

A consensus had clearly emerged within the Preparatory Committee and the 

Drafting Committee that states should assume responsibility for the drafting of the 

Rules of Procedure and Evidence in a separate document to be completed shortly after 

the adoption of the Statute. In its Draft Final Act, the Preparatory Committee 

proposed the inclusion of a resolution establishing a Preparatory Commission that 

would have responsibility, amongst other things, for constructing a draft set of Rules 

of Procedure and Evidence “on a priority basis”, which would then be submitted for 

adoption by the Assembly of States Parties.
233

 This proposal was taken up by the 

Bureau and was eventually annexed to the Final Act of the Conference as Resolution 

F.
234

 The text of the Resolution omits reference to the Rules of Procedure and 

Evidence having to be drafted “on a priority basis” by the Commission, but rather put 

in place a specific deadline: “The draft texts of the Rules of Procedure and Evidence 

and of the Elements of Crimes shall be finalized before 30 June 2000”.
235
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Article 51 and accompanying Resolution F might therefore be viewed as 

heralding a significant shift in the judicial role in the crafting and development of 

rules of international criminal procedure. Certainly, states parties were not 

comfortable with abdicating their procedural lawmaking powers to the bench; indeed, 

it would appear that they wished to limit the freedom and ability of the bench to 

deviate from consensually agreed rules of procedure and evidence to only the most 

urgent of circumstances. Indeed, it has been suggested that in limiting the bench’s 

procedural rulemaking powers, some delegations were influenced by the extent to 

which the rules of the ad hoc Tribunals had been “tinkered with”, by the Plenary of 

judges.
236

 Article 51 endowed the bench with the power to adopt provisional rules and 

suggest amendments, meaning that the Rules were thus not envisioned as being rigid, 

complete or inflexible. However, the ultimate, legislative authority would lie in the 

hands of the Assembly of States Parties, or as Judge Fernández de Gurmendi and 

Häkan Friman put it, “the articulation of precise provisions was considered to be a 

prerogative of the legislative power of states”.
237

  

In line with Resolution F, the Preparatory Commission was duly established in 

December 1998.
238

 The importance attached to the work of the Preparatory 

Commission is reflected in the fact that all states, not merely states parties, or 

signatories to the Statute, were invited to contribute to the process.
239

 The work of the 

Commission was intended to proceed on the basis of open negotiations, which was no 

doubt intended to instill an added component of democratic legitimacy into the draft 

Rules of Procedure and Evidence. In doing so, the Commission had the potential to 

garner further support for the Statute from states wavering or undecided as to whether 

or not to sign up to the enterprise. The open involvement of states, while perhaps 

adding to the legitimacy quotient of the Commission’s work, presented an additional 

complicating factor. It had been difficult enough for the eleven judges of the ICTY to 

reach agreement on the Rules of Procedure and Evidence, the possible involvement of 

more than 100 state delegations had the potential to turn the drafting of the Rules of 
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Procedure and Evidence into a legal and diplomatic Gordian Knot. The Commission, 

chaired by Philippe Kirsch, nonetheless immediately set to work in early 1999. 

Fortunately, the Commission was aided significantly by detailed submissions received 

from the Australian and French delegations, which acted as effective templates, as 

well as by the Rules of Procedure and Evidence of the ad hoc Tribunals.
240

 Over the 

course of five formal sessions and four informal sessions between February 1999 and 

June 2000, the Commission, with commendable efficiency, constructed a draft text of 

the Rules of Procedure and Evidence, consisting of some 225 detailed provisions, 

which was adopted by consensus in its 30 June 2000 meeting. The Draft was 

subsequently adopted by consensus by the Assembly of States Parties in its first 

session in September 2002.
241

  

The imposition of a strict deadline for the completion of the draft Rules of 

Procedure and Evidence, while lighting a flame under the work of the Preparatory 

Commission, meant that it was not possible to engage in in-depth, careful and wide 

ranging discussions with a view to drafting procedural rules that benefit from clear, 

unambiguous wording.
242

 The ICC Rules of Procedure and Evidence are 

fundamentally the product of compromise solutions characteristic of all successful 

multilateral negotiations. The price of compromise solutions is often textual clarity, 

and it is certainly the case that while the ICC Rules are sophisticated, the language 

adopted is often characterized by its constructive ambiguity.
243

 Constructive 

ambiguity compromises legal certainty and coherence, and in a criminal justice 

context has the potential to undermine the due process rights of the accused. While 

the bench may have had no role in their drafting, they play a critical role in imparting 

clarity, certainty and coherence through their interpretation and application.
244

 It 

would appear that constructive ambiguity was resorted to most particularly in order to 
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avoid provisions appearing overly synonymous with a particular legal tradition.
245

  

The impact of the constructive ambiguity of various aspects of the Rome Statute and 

Rules of Procedure and Evidence is such that, in effect, “the shaping of the overall 

architecture of the ICC proceedings has been left to the judges”.
246

 

The procedural framework laid out in the Rome Statute and the Rules of 

Procedure and Evidence has been described as a unique compromise that goes beyond 

the traditional adversarial/inquisitorial dichotomy.
247

 The punctiliousness of its 

composition is certainly unique; however, it is nonetheless at its core based on an 

elegantly veiled compromise between the adversarial and inquisitorial traditions. 

Unlike the Statutes of the ad hoc Tribunals, the Rome Statute is far from being 

fundamentally rooted in the adversarial tradition. Inquisitorial elements are clearly 

embedded in the Statute and the Rules of Procedure and Evidence including a 

substantively enhanced pre-trial process (in particular the confirmation of charges 

phase), the provision of flexible evidentiary rules, the incorporation of victim 

participation, and the provision of a distinct reparations stage of proceedings.  

Both the Statute and the Rules of Procedure and Evidence place significant 

power in the hands of the bench to dictate and manage the proceedings.
248

 For 

example, Article 64 and Rules 134 and 140 afford the bench considerable discretion 

in the organization of trial proceedings with a view to ensuring fairness and 

expeditiousness.
249

 In this regard the Trial Chamber has stated that: 

Article 64 of the Statute grants the Chamber flexibility in managing the trial. Its 

formulation makes clear that the Statute is neither an exhaustive nor a rigid 
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instrument, especially on purely procedural matters such as witness preparation, 

and that silence on a particular procedural issue does not necessarily imply that it 

is forbidden. Article 64 is formulated so as to give judges a significant degree of 

discretion concerning the procedures they adopt in this respect, as long as the 

rights of the accused are respected and due regard is given to the protection of 

witnesses and victims.
250    

In essence, Article 64 affords the bench enormous flexibility to determine the 

contours of the trial procedure to be followed on a case-by-case basis. Depending on 

the composition of the bench and the complexity of the case, the bench can effectively 

determine the degree to which the proceedings will be grounded in either the 

adversarial or inquisitorial traditions, and in so doing dictate how active or passive 

they will be.
251

 The power of the bench in this regard is not absolute and must be 

consistent with the rights of the accused, victims and witness, and compatible with the 

Statute and the Rules of Procedure and Evidence.
252

 In terms of evidentiary 

flexibility, Article 69(3) provides the Court with “the authority to request the 

submission of all evidence that it considers necessary for the determination of the 

truth”.
253

 As with the flexible and non-technical approach to evidence at Nuremberg 

and the ad hoc Tribunals, the scope afforded by Article 69(3) is directly linked to the 

truth-finding function of proceedings. In this regard the Trial Chamber has 

determined that “it is for the Chambers, guided by the sole concern of determining the 

truth of the charges referred to them, having considered the evidence admitted into the 

record of the case, to reach a decision on the guilt of the accused”.
254
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The natural consequence of procedural and evidentiary flexibility on a case-

by-case basis is the erosion of procedural certainty, and the potential for judicial 

experimentation in a manner not dissimilar to the ad hoc Tribunals. It is fair to say 

that to date consistency has not been a virtue of the Pre-Trial, Trial, or Appeals 

Chambers of the ICC, with idiosyncratic approaches commonly observable, 

particularly with respect to the parameters of victim participation.
255

 However, in 

recent times, conscious of the need to impart greater procedural certainty, the bench 

has taken it upon themselves to identify best practices. Although thus far the main 

focus has been on pre-trial proceedings, in due course it is hoped that this initiative 

will be extended to incorporate all stages of proceedings.
256

 

Despite the impressive level of detail characteristic of the Statute and the 

Rules of Procedure and Evidence, the procedural framework is far from being a self-

executing system. The formal rulemaking powers of the bench may have been 

intentionally quenched, but the responsibility central to the international criminal 

judicial function to ensure that proceedings are effective and efficient necessitates 

frequent recourse to discretionary procedural decision-making. The Preparatory 

Commission, while gaining significant guidance from the lessons learned in the 

context the Rules of Procedure and Evidence of the ad hoc Tribunals and their related 

jurisprudence, was nonetheless legislating in the dark. It is inevitable that irrespective 

of the punctiliousness of the procedural framework, the system relies on the bench to 

interpret and apply abstract procedural provisions to the complex reality of 

international criminal proceedings. In short, in the absence of judicial interpretation 

and application, the procedural framework is little more than words on a page; the life 
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force of international criminal procedure lies in the hands of the bench. The ICC 

bench has on occasion utilized its interpretative powers in order to identify procedural 

rules not expressly provided for in the Rules of Procedure and Evidence, but deemed 

consistent with the object and purpose of certain flexible and open-ended provisions. 

For example, in the Ruto and Sang case, the Trial Chamber interpreted the flexibility 

afforded by Article 64 and Rule 134 and the requirement to pursue fair and 

expeditious proceedings as allowing for no case to answer motions.
257

 Similarly, 

Article 64(2) has been utilized when addressing issues not expressly contemplated by 

the Rules of Procedure and Evidence such as motions for adjournment,
258

 a permanent 

stay of proceedings,
259

 and the withdrawal of charges due to non-cooperation.
260

 

However, it is notable that in contrast to the ad hoc Tribunals the ICC has been 

reticent in the invocation of inherent powers in order to address procedural lacunae. 

For example, in the Lubanga case the Court was required to determine whether or not 

it had an inherent power to discontinue the proceedings on the grounds of abuse of 

process, a power not expressly provided for in either the Statute or the Rules of 

Procedure and Evidence. The Appeals Chamber examined the foundation of 

discontinuation of proceedings on grounds of abuse of process as an inherent power, 

but determined that while it had a basis in English common law, it was “not generally 
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recognized as an indispensable power of a court of law”,
261

 but the issue could 

nonetheless be dealt with by interpreting the Statute and Rules in line with 

internationally recognized human rights as provided by Article 21(3).
262

 The 

consensual and detailed nature of the ICC procedural framework and the practice of 

the Court to date suggest that invocation of inherent powers will be a very rare event. 

Irrespective of the extent to which inherent powers are invoked, the exercise 

of judicial procedural discretion will no doubt continue to play a crucial role in 

making effective the extensive procedural framework of the ICC, and in so doing will 

ensure the continued role of the bench in the evolution of international criminal 

procedure. Outside of its discretionary powers, however, the bench has also exploited 

its capacity under Article 51(2)(b) to propose amendments to the Rules of Procedure 

and Evidence, successfully doing so on three occasions. All amendments proposed by 

the judges related directly to enhancing the expediency and efficiency of the 

proceedings: the first proposed the insertion of Rule 132bis providing for the 

designation of a judge tasked with ensuring the parties are properly prepared for 

trial;
263

 the second proposal related to the applicable framework for the use of prior 

recorded testimony pursuant to Rule 68;
264

 and the third forwarded an amendment to 

Rule 100 clarifying the circumstances allowing the Court to sit outside of the host 

state when to do so is in the interests of justice.
265

  

Our discussion has proceeded thus far without mentioning a significant 

loophole with respect to the procedural lawmaking authority of the ICC bench. The 
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procedural framework of the Court is certainly dominated by the Statute and the Rules 

of Procedure and Evidence, however, they are supplemented by a number of 

additional instruments, most significantly the Regulations of the Court.
266

 Article 

52(1) of the Rome Statute places in the hands of the bench the authority to draft and 

adopt “the Regulations of the Court necessary for its routine functioning”.
267

 The 

authority of the bench in this regard is limited to the extent that it is required to 

consult both the Prosecutor and the Registrar in their elaboration and amendment, and 

must circulate any amendments to the Assembly of States Parties who are granted six 

months to voice any objections to them.
268

 The inclusion of a set of Regulations 

governing the internal functioning of the Court emerged organically from the 

negotiations around the drafting of Article 51. The notion of distinguishing between 

the Rules of Procedure and Evidence (to be drafted by states parties), and the internal 

Rules of the Court (to be drafted by the judges) was reflected in Article 53 of the 

Preparatory Committee’s Draft Statute.
269

 There is no obvious line demarcating what 

constitutes a rule necessary for the routine internal functioning of the Court.
270

 As a 

consequence it would appear that the Regulations, first adopted by the Plenary of 

Judges in May 2004, exploits this ambiguity and includes a number of provisions that 

one would have expected to see ensconced in the Rules of Procedure and Evidence. In 

this regard the Appeals Chamber has noted that: 

[T]he term ‘routine functioning’ is not defined any further in the Statute or the 

Rules of Procedure and Evidence. However, the term has been described as a 

‘broad concept’ and it has been observed that ‘routine function also concerns 

matters of ‘practice and procedure’. The Appeals Chamber notes furthermore that 

the Regulations of the Court contain several important provisions that affect the 
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rights of the accused person, inter alia, on detention and on the scope of legal 

assistance paid by the Court.
271

 

The Regulations are divided into nine chapters consisting of some 126 provisions that 

deal with a host of issues relating for example to the composition and administration 

of the Court, mechanical aspects of proceedings, cooperation, detention, and 

disciplinary matters. Notable provisions relate to matters such as inter alia: the 

establishment of an Office of Public Counsel for Defence (Regulation 77); protective 

measures for victims and witnesses (Regulations 41 and 42); professional criteria to 

be met by counsel (Regulation 67); the scope of legal assistance to be afforded to the 

Defence and victims  (Regulation 83); victim participation (Regulation 86); issues 

relating to detention (Regulations 89-106); failure to comply with a request for 

cooperation (Regulation 109); and the adoption of a Code of Judicial Ethics 

(Regulation 126).  

However, of all the Regulations devised by the bench, the most controversial 

has undoubtedly been Regulation 55 allowing the bench the power to “modify the 

legal characterization of facts”.
272

 Under Regulation 55(1), the Trial Chamber is 

effectively given the power to significantly recalibrate the parameters of the 

Prosecution case: “[T[he Chamber may change the legal characterization of the facts 

to accord with the crimes under article 6, 7, or 8, or to accord with the form of 

participation of the accused under article 25 and 28, without exceeding the facts and 

circumstances described in the charges and any amendments to the charges”. In the 

Lubanga case the Pre-Trial Chamber invoked Regulation 55 in recharacterising the 

classification of the conflict from non-international to international. The Defence 

argued that the powers granted to the Chamber under Regulation 55(1) were directly 

in conflict with the rights of the Prosecution to amend the charges in accordance with 

Article 61(9) of the Statute. The Appeals Chamber rejected the suggestion of a 

conflict, making clear that Article 61(9) was silent on the ability of Chambers to 
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modify the legal characterization of facts proprio motu.
273

 Furthermore, it determined 

that “a principal purpose of Regulation 55 is to close accountability gaps, a purpose 

that is fully consistent with the Statute”.
274

  

The utilization of Regulation 55 was further scrutinized in the highly 

contentious context of the Katanga and Ngudjolo Chui case, where the Trial Chamber 

sought to recharacterize the mode of liability from indirect co-perpetration to 

common-purpose liability during the deliberations stages of proceedings, i.e. some six 

months after the submission of closing arguments.
275

 Quite how the power of the 

bench to intervene and recharacterise facts (particularly at such a late stage in the 

proceedings) is part of the “routine functioning” of the Court is unclear, and has 

divided both the bench and commentators. In vociferously dissenting from the 

decision of the Trial Chamber to trigger Regulation 55 at the deliberations stage, 

Judge Christine Van den Wyngaert acknowledged that the regulation served the 

purpose of ensuring “more focused trials” and avoiding “ ‘technical’ acquittals as part 

of the ‘fight against impunity’”.
276

 However, she cautioned that its use absolutely 

must not undermine the fairness of proceedings, and did not constitute “a licence for 

the trial chambers to find at all costs a stick to hit the accused with”.
277

 Commentators 

such as Kevin Jon Heller and Dov Jacobs have been outspoken in their criticism, 

arguing that the Regulation is ultra vires and in direct conflict with Article 61(9).
278

 It 

is certainly the case that in granting themselves the power to intervene in this fashion, 

the bench has exploited the procedural rulemaking potential of the Regulations. 
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What emerges from this exploration of the judicial role in the construction and 

development of the procedural rules of the ICC is in the end quite straight-forward. At 

Rome, states were unambiguous in their determination to exercise a legislative role 

with respect to the Statute and the Rules of Procedure and Evidence. That the Rules of 

Procedure and Evidence should be drafted and adopted on a consensual basis was 

critically important in solidifying the legitimacy of the Court in the eyes of States 

Parties. Given that their agents and nationals may potentially be subject to the 

jurisdiction of the Court, states sought procedural certainty and transparency, as well 

as the right to have a say in the development of the procedural framework of the 

Court. Granting the bench wide legislative powers with respect to the rules was 

viewed as being incompatible with the consensual nature of the Court’s 

establishment, but it was accepted that the judges should be permitted to draft 

additional regulations necessary for the Court’s routine functioning. However, while 

the bench’s formal rulemaking authority is limited to the drafting and adoption of the 

Regulations of the Court, its ability to influence the development of procedural rules 

remains intact since they have the primary responsibility for their interpretation and 

application. Irrespective of how detailed the Rules of Procedure and Evidence are, 

they are dependent on the bench for their interpretation and application. The 

procedural framework of the ICC certainly does not suffer from lack of detail, 

however, it is notable for the constructive ambiguity of key aspects and the discretion 

it places in the hands of the bench to determine appropriate procedural approaches 

and to address procedural lacunae on a case-by-case basis. In short, while the 

rulemaking power of the bench may have been quenched at Rome it certainly was not 

extinguished. 

 

IV. CONCLUSION 

The purpose of this chapter was to explore the fundamental purpose of international 

criminal procedure, and to document and assess the role the international criminal 

bench has played in its elaboration and evolution through the drafting, interpretation 

and application of rules of procedural and evidence. The goals and objectives of 

international criminal justice are diverse and mutable ranging from retribution and 
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deterrence to reconciliation and the establishment of an irrefutable historical record 

for the benefit of future generations. Much ink has been expended in theorizing the 

‘ends’ of international criminal justice without arriving at any truly concrete or 

coherent conclusions. However, we can agree that the primary ‘means’ by which the 

‘ends’ of international criminal justice are pursued is through the institution of 

criminal proceedings against individual accused; they are therefore the ‘means’ by 

which international criminal justice is delivered. The ultimate goal of criminal 

proceedings is to determine the guilt or innocence of the accused, and to impose 

sentence on those duly convicted. Put simply, the purpose of international criminal 

proceedings, like domestic criminal proceedings, “is to establish the truth about 

whether the person being tried committed an offence”.
279

  It is merely an added bonus 

if in fulfilling this ultimate goal international criminal proceedings contribute to the 

realization of the broader goals and objectives of international criminal justice.  

Rules of international criminal procedure frame and control the execution of 

international criminal proceedings. The section proposed that in facilitating 

international criminal proceedings the primary function of rules of international 

criminal procedure is to ensure that the search for the truth is effective and efficient, 

and accords with customary norms of international human rights law, in particular the 

due process rights of the accused. Given the centrality of rules of international 

criminal procedure to the effective pursuit of international criminal justice, it is 

notable that, prior to the establishment of the ICC, states were happy to abdicate their 

procedural lawmaking powers to the bench. The constitutive statutes of international 

criminal tribunals have typically included a number of provisions relating to the basic 

procedural framework of the institution, but for the most part it has been left to the 

judges to determine the architecture of international criminal procedure. In assuming 

responsibility in this regard, the judges have by extension been free to delineate the 

contours of the international criminal judicial function; they were effectively given 

the power of functional self-determination.   

Constructing the applicable rules of procedure and evidence of an 

international criminal court or tribunal is an enormously complex task, especially 
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considering the paucity of relevant precedents and in particular the need to ensure that 

the rules are reflective of an amalgamation of legal traditions. Since the dawn of 

international criminal justice, efforts, to a greater or lesser extent, have been made to 

ensure that international criminal proceedings are not indicative of any single legal 

tradition, but draw on various elements of the adversarial and inquisitorial traditions 

in order to put in place a dynamic, flexible system of procedure which will ensure that 

the truth-finding process is effective, efficient, and accords with considerations of due 

process. While undoubtedly the aesthetic of international criminal proceedings has 

always been unmistakably adversarial, as international criminal law has evolved into 

a more sophisticated and mature legal order, international criminal procedure has 

taken on ever more features of the inquisitorial tradition. Driven by experience, rather 

than logic, the move towards a sui generis mix of the adversarial and inquisitorial 

traditions has had a significant impact on the nature of the international judicial 

function insofar as it has instituted a more active role for the bench in truth-finding 

and has equipped it with greater powers to control, direct and manage proceedings.  

Since Nuremberg, there has been an appreciation that international criminal 

proceedings are not compatible with rigid procedural rules. Indeed, as was discussed 

in section 3.1, the proceedings of the IMT operated on the basis of just eleven rules of 

procedure and evidence and in effect relied almost entirely on ad hoc oral decisions 

on procedural matters from the bench. It is clear that, while the drafting and adoption 

of an institution’s rules of procedure and evidence are essential in imparting structure 

and certainty to the process, it is only through their interpretation and application by 

the bench that they truly evolve and take form. While the bench of the ICTY drafted 

an initial set of rules of procedure and evidence consisting of some 129 provisions, 

the benefit of hindsight and practical experience has shown it to be far from 

exhaustive and at times patently inadequate. The fact that the bench has amended the 

rules some 50 times and has frequently invoked its inherent jurisdiction to address 

procedural lacunae illustrates further the complexity of international criminal 

proceedings and the near impossibility of exhaustively providing for all procedural 

eventualities. Key to the evolution of international criminal procedure at the ad hoc 

Tribunals has been the freedom with which the bench has engaged in procedural 

experimentation. Although far from ideal from the perspective of legal certainty, such 
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experimentation has been pursued overwhelmingly in the interests of improving the 

efficiency of proceedings while not undermining the due process rights of the 

accused.  

The extensive evolution of the ad hoc Tribunals’ Rules of Procedure and 

Evidence had a significant impact in the context of the ICC. At the Rome Conference 

states sought to limit the rulemaking authority of the bench by assuming legislative 

control over the drafting and adoption of the Rules of Procedure and Evidence, with 

the bench only permitted to propose amendments and adopt provisional additional 

rules in urgent circumstances. However, states placed in the hands of the bench the 

authority to construct the Regulations of the Court, which were intended to address 

issues relevant to the routine internal functioning of the Court. States may have 

succeeded in quenching the procedural lawmaking powers of the bench, but the 

practice of the Court to date illustrates that it is far from extinguished. The procedural 

framework of the ICC is not wanting in terms of detail or its sophisticated marriage of 

legal traditions; however, it is also characterized by the constructive ambiguity of its 

various component parts, and the degree of discretion it grants to the bench to 

determine, dictate, and control the nature of the proceedings from pre-trial through to 

appeal. In assuming control for the drafting and amendment of the Rules of Procedure 

and evidence, states no doubt had in mind the need to lend certainty and transparency 

to procedural rules. They may very well have succeeded in doing so, although the role 

of the bench in the continuing evolution of international criminal procedure remains 

intact. 

The international criminal bench has played an existential role in the evolution 

of rules of international criminal procedure. The necessity to creatively shape rules of 

procedure and evidence, often on a case-by-case basis, geared towards the effective 

and efficient ascertainment of the truth in accordance with customary human rights 

norms is undoubtedly a central component of the international criminal judicial 

function. In this regard it can be said that the international criminal bench has engaged 

in rule creation rather than rule identification. It is undoubtedly the case that from the 

dawn of international criminal justice, procedural lawmaking has been the natural 

sanctuary of judicial creativity. 
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CHAPTER 5 – THE  GOLDEN ERA OF 

JUDICIAL CREATIVITY: 

INTERPRETATION AT THE AD HOC 

TRIBUNALS 

As a rule they [canons of construction] are not the determining cause of judicial 

decision, but the form in which the judge cloaks a result arrived at by other 

means. It is elegant – and it inspires confidence – to give the garb of an 

established rule of interpretation to a conclusion reached as to the meaning of a 

statute, of a contract, or of a treaty. But it is a fallacy to assume that the 

existence of these rules is a secure safeguard against arbitrariness or partiality. 

The very choice of any single rule or of a combination or cumulation of them is 

the result of a judgment arrived at, independently of any rules of construction, 

by reference to considerations of good faith, of justice, and of public policy 

within the orbit of the express or implied intention of the parties or of the 

legislature.
1
 

I. INTRODUCTION 

The previous chapters have discussed the theoretical contours of the international 

judicial function, both generally and specifically in relation to the international 

criminal bench, and analysed both the biographical profile and ethical responsibilities 

of international criminal judges. Having discussed procedural law-making and the 

limits of judicial expression above,
2
 Chapters 5 and 6 will examine how the benches 

of the ad hoc Tribunals and the International Criminal Court have interpreted and 

                                                 
* Portions of this chapter have been published as ‘Judicial Interpretation at the Ad Hoc Tribunals: 

Method From Chaos?’ in S Darcy and J Powderly (eds), Judicial Creativity at the International 

Criminal Tribunals (Oxford, Oxford University Press 2010) and ‘Distinguishing Creativity from 

Activism: International Criminal Law and the ‘Legitimacy’ of Judicial Development of the Law’ in N 

Hayes, Y McDermott and WA Schabas (eds), The Ashgate Research Companion to International 

Criminal Law: Critical Perspectives (Aldershot, Ashgate Publishing 2013). 
 

1
 H Lauterpacht, ‘Restrictive Interpretation and the Principle of Effectiveness in the Interpretation of 

Treaties’ (1949) 26 British Yearbook of International Law 48, 53. 
2
 See Chapter 2 and Chapter 4.  
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applied the judicial function in their distinct institutional and interpretative contexts, 

and what specific techniques and methodologies they have employed for the 

interpretation of substantive norms of international criminal law with a view to 

contributing to the continuing progressive development of the law. This chapter looks 

first at the ‘golden era’ of judicial interpretation in international criminal law, when 

the judges of the ICTY and ICTR were required to utilise creative means of 

interpretation to effectuate the object and purpose of their underlying statutes and 

give meaning, substance and clarity to long-dormant principles of international 

criminal law, while ensuring conformity with the boundaries of the principle of 

legality and the rights of the accused.   

The original cohort of judges, comprising nine men and two women, elected 

to the bench of the International Criminal Tribunal for the former Yugoslavia (ICTY) 

in the autumn of 1993 found themselves in what could quite justifiably be described 

as a state of acute existential uncertainty. Theirs, purportedly, was an ad hoc 

international criminal tribunal established pursuant to the dictates of a Security 

Council Resolution passed under the authority of Chapter VII of the United Nations 

Charter.
3
 However, despite the revolutionary tenor of its creation, at the moment of 

their swearing in on 17 November 1993, they had neither premises, prosecutors, 

accused, rules of criminal procedure, nor indeed robes to call their own.
4
 In the 

absence of any accused, the first 18 months of existence were, in the words of the 

Tribunal’s first President, Antonio Cassese, “marked by alternating periods of nerve-

racking longing to succeed and excruciating fear of total failure”.
5

 Given the 

substantively undernourished state of the constituent Statute of the Tribunal and the 

fact that, at that point, there existed no Rules of Procedure and Evidence, it is not 

unreasonable that any prospective judge would experience some serious fear of 

                                                 
3
 UN Security Council Resolution 808, UN Doc S/RES/808 (22 February 1993). 

4
 A Cassese, ‘The ICTY: A Living and Vital Reality’ (2004) 2 Journal of International Criminal 

Justice 585, 585 – “When we Judges met on 17 November 1993 to be sworn in, we donned gowns 

borrowed from The Hague Bar Association … Our borrowed robes symbolized the total lack of 

infrastructures or facilities at our disposal. We had no seat, no courtroom, no prison, no budget, no 

computers, no law clerks, no secretaries and no set rules governing the criminal procedure’. See also 

MP Scharf, Balkan Justice: The Story Behind the First International War Crimes Trial Since 

Nuremberg (North Carolina, Carolina Academic Press, 1997), 66; LC Vohrah, ‘Introduction’ in LC 

Vohrah, F Pocar, Y Featherstone, O Fourmy, C Graham, J Hocking, N Robson (eds) (eds), Man’s 

Inhumanity to Man: Essays On International Law in Honour of Antonio Cassese (The Hague, Kluwer 

Law International, 2003) xix, xx. 
5
 Cassese, ibid.  
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failure.
6
 The laconic Statute, drafted by the United Nations Office of Legal Affairs 

(headed by Carl August Fleischauer), could reasonably frustrate even the most 

creative judicial voices.  

In a similar vein to the judges at Nuremberg and Tokyo before them (not to 

mention those involved in the various domestic prosecutions of international crimes, 

most notably in the seminal Eichmann case), the judges who made up the bench of 

the ICTY implicitly acknowledged the acceptability of at least a modicum of judicial 

creativity. This was certainly not the best venue for the expression of a heartfelt belief 

in the fundamental applicability of legal positivism. As Judge David Hunt eloquently 

put it, “[t]here was no Moses to produce on slabs of stone a code of commandments 

which were intended to be all encompassing for all time”.
7
 Indeed, it is far from an 

exaggeration to claim that judicial creativity, the sculpting of the relatively 

featureless granite of existing law in order to give it form, effect and reason, is the 

lifeblood of international criminal law. This proclamation was effectively 

acknowledged in the Judgment of the International Military Tribunal at Nuremberg, 

which stated that the ‘law of war’ enumerated under the London Charter was “not 

static, but by continual adaptation follows the needs of a changing world”.
8
 This 

comment was subsequently developed further in the Justice case (a proceeding under 

Control Council No. 10), where the Tribunal stated obiter that: 

International law is not the product of a statute. Its content is not static. The 

absence from the world of any governmental body authorized to enact 

substantive rules of international law has not prevented the progressive 

                                                 
6
 Given that “[t]he practical problems facing the Tribunal at its inception seemed endless”, the 

temptation was there for the judges to adjourn the work of the Tribunal until the General Assembly had 

set about solving these issues. However, under Cassese’s leadership they immediately got to work on 

the drafting of the Rules of Procedure and Evidence; see ICTY, Report of the International Tribunal 

for the Prosecution of Persons Responsible for Serious Violations of International Law Committed in 

the Territory of the former Yugoslavia Since 1991, UN Doc A/49/342 (29 August 1994), paras 30-33 

and 52-57. In this sense, the very first task undertaken by the bench was a clear exercise in judicial 

lawmaking (even if it was secondary legislation). This process is discussed in greater detail in Chapter 

4 above.  
7
 D Hunt, ‘The International Criminal Court: High Hopes, “Creative Ambiguity” and an Unfortunate 

Mistrust in International Judges’ (2004) 2 Journal of International Criminal Justice 56, 58. 
8
 Nuremberg Judgment, 221.  
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development of the law. After the manner of the English common law, it has 

grown to meet the exigencies of changing conditions.
9
 

International law, or international criminal law in the specific context of this study, 

requires kinetic energy if it is to survive and be continuously effective. On taking 

office in The Hague, President Cassese and his colleagues were confronted with a 

body of law which had lain largely motionless, but for the occasional domestic jolt, 

since the heady days of Nuremberg. Part of their task then can be simply put: restore 

energy and life to international criminal law.  

In approaching such a task – logically, given the absence of the right to 

expressly ‘make’ substantive law – there was only one acceptable or appropriate 

means available to the bench; namely, the creative interpretation of the applicable 

law. As was set out in the Introduction to this thesis, it is of course trite to remark that 

all law is in need of interpretation, in the sense that the identification of legal meaning 

is the primary task of the bench.
10

 However, it is important to get a sense in itself of 

the understanding to be given to the term ‘judicial interpretation’. At a theoretical 

level, the debate as to the meaning and scope of concepts of legal interpretation in the 

domestic context continues to rage in the work of a number of renowned scholars 

from Dworkin to Raz and Marmour to MacCormick.
11

 In a broad sense, legal 

interpretation describes the active apprehension of the authoritative meaning of norms 

of applicable law (including the principle sources of law). Neil MacCormick 

succinctly describes it thus: 

The place of interpretation is an inevitable corollary of the place accorded to 

authority reasons in legal arguments. For the norm posed in an authoritative 

                                                 
9
 United States of America v Alstötter et al. (‘the Justice Case’), Opinion and Judgment (4 December 

1947), Trials of War Criminals before the Nuremberg Military Tribunals under Control Council Law 

No. 10, Volume III (Washington DC, US Government Printing Office, 1946-1949), 974-975; quoted 

approvingly by Hunt, ‘The International Criminal Court’ (supra n6), 58. 
10

 See further M Klatt, Making the Law Explicit: The Normativity of Legal Argumentation 

(Oxford/Portland, Oxford Hart Publishing, 2008), 4. The concepts of ‘judicial creativity’, ‘progressive 

development of the law’ and ‘disciplining rules’ are outlined in the Introduction to this thesis.   
11

 See most obviously in this regard: R Dworkin, Law’s Empire (Boston, Harvard University Press, 

1986); J Raz, Between Authority and Interpretation (Oxford, Oxford University Press, 2009), 223, 

where Raz euphemistically declares that “We – legal theorists – write a lot about interpretation”; A 

Marmor, Interpretation and Legal Theory (Oxford/Portland, Oxford Hart Publishing, 2005); and N 

MacCormick, ‘Arguing About Interpretation’ in N MacCormick (ed), Rhetoric and the Rule of Law: A 

Theory of Legal Reasoning (Oxford, Oxford University Press, 2005). 
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source of law has to be understood before it can be applied. Accordingly, in a 

wide sense of the term ‘interpretation’, every application of an authority reason 

requires some act of interpretation, since one has to form an understanding of 

what the authoritative text requires in order to apply it, and any act of 

apprehension of meaning can be said to involve interpretation.
12

 

Alternatively, as stated in the Joint Separate Opinion of Judge Tieya and Judge 

Nieto-Navia in the Kanyabashi Interlocutory Appeals Decision before the ICTR, 

“[the] interpretation of a provision of any legal instrument is to establish the meaning 

which is intended by the parties making it”.
13

 Further removing notions relating to the 

meaning of interpretation from the tight theoretical moorings expressed by 

MacCormick, we can say that, in giving life to the law through legal interpretation, 

the judges of the ad hoc Tribunals were fundamentally involved in understanding and 

applying norms derived from authoritative sources of law.
14

 Of course a statement 

proclaiming an expressive creative function is unlikely to be unanimously made from 

the bench. However, on occasion, separate opinions have revealed that the judges 

were not unaware of the task confronting them. One obvious and frequently quoted 

example in this regard is the statement of Judge Abi-Saab in his Separate Opinion in 

the Tadić Jurisdiction Decision, where he opined that the ad hoc Tribunals were 

“afforded a unique opportunity to assume responsibility for the further rationalization 

of these categories [of international crimes] at some distance from the historical and 

psychological conditions from which they emerged and from the perspective of the 

evolving international legal order”.
15

 

However, such rationalisation of the law is impossible in the absence of a 

recognisable interpretational method. The primary objective of this chapter is to look 

at a number of the legal interpretational methods employed by the ICTY and ICTR in 

the enforcement of their constituent Statutes which resulted, either consciously or 

                                                 
12

 N MacCormick, ‘Argumentation and Interpretation in Law’ (1995) 9 Argumentation 467, 470. 
13

 Prosecutor v Kanyabashi, (Appeals Chamber Decision on the Defence Motion for Interlocutory 

Appeal on the Jurisdiction of Trial Chamber I, Separate and Concurring Opinion of Judge Wang Tieya 

and Rafael Nieto-Navia) ICTR-96-15-A (3 June 1999), para 11.  
14

 However, in this respect it is worth referring to the prescience of Judge Benjamin Cardozo; see BN 

Cardozo, The Nature of the Judicial Process (New Haven, Yale University Press, 1921), 141 and 166-

167. 
15

 Prosecutor v Tadić, (Appeals Chamber Decision on the Defence Motion for Interlocutory Appeal on 

Jurisdiction, Separate Opinion of Judge Abi-Saab) IT-94-1-AR72 (2 October 1995) [hereinafter ‘Tadić 

(Appeals Chamber Decision on Jurisdiction)’], 2. 
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unconsciously, in the progressive development of core aspects of international 

criminal law, and to assess the legitimacy of those processes of interpretation. The 

domestic aids to construction utilized in statutory and constitutional interpretation 

(literal, teleological, contextual etc.) are well known, especially in common law 

jurisdictions, as are the interpretational rules laid down in Articles 31-33 of the 

Vienna Convention on the Law of Treaties.
16

 However, the manner in which they 

have interacted in the context of the judicial development of international criminal 

law remains a worthy avenue of enquiry.
17

 It is essential to bear in mind the sui 

generis nature of the Statutes, in that they are neither treaties favouring contextual and 

purposive interpretation nor straightforward penal statutes demanding strict 

construction.
18

 In the notable absence of an express provision setting down the 

interpretational approach to be taken, the interaction of interpretational methods is not 

as simple as it may at first appear and has given rise to a somewhat chaotic mass of 

practice. 

The aim of this chapter in itself is not to provide an exhaustive overview of 

every method of interpretation employed in the decisions and judgments of the ICTY 

and ICTR, but to place the enormity of the task faced by the judges of those tribunals 

in context, and to highlight the differing judicial purposes which were served by 

means of recourse to each broad category of interpretational method. At the 

conclusion it is hoped not only that a sense of the creative interpretational schemes of 

the ad hoc Tribunals is apparent, but also that it is clear that, in the specific context of 

the incomplete legal order in which the Tribunals operated, such approaches were 

necessary in the interests of justice and effectiveness. The chapter begins in Section II 

by giving a sense of the frenzied circumstances in which the Statutes of the ad hoc 

                                                 
16

 Vienna Convention, Articles 31-33. 
17

 See WA Schabas, ‘Interpreting the Statutes of the ad hoc Tribunals’ in LC Vohrah, F Pocar, Y 

Featherstone, O Fourmy, C Graham, J Hocking, N Robson (eds) (eds), Man’s Inhumanity to Man: 

Essays On International Law in Honour of Antonio Cassese (The Hague, Kluwer Law International, 

2003), 847; L Grover, Interpreting Crimes in Rome Statute of the International Criminal Court 

(Cambridge, Cambridge University Press, 2014), 345-397;  L Grover, ‘A Call to Arms: Fundamental 

Dilemmas Confronting the Interpretation of Crimes in the Rome Statute of the International Criminal 

Court’ (2010) 21 European Journal of International Law 543. 
18

 The ICTR Appeals Chamber has said as much: see Prosecutor v Kanyabashi, (Appeals Chamber 

Decision on the Defence Motion for Interlocutory Appeal on the Jurisdiction of Trial Chamber I, Joint 

and Separate Opinion of Judge McDonald and Judge Vohrah) ICTR-96-15-A (3 June 1999), para 15: 

“Although the Statute is not a treaty, it is a sui generis international legal instrument resembling a 

treaty”.  
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Tribunals were drafted and the ambiguous nature of the text that was eventually 

decided upon. From this survey it is clear that, in the struggle to countenance any 

challenges to the legitimacy of the institutions, the Secretary-General, with the 

express support of the Security Council, charged the Tribunals with the application of 

customary norms of international humanitarian law, through which it was believed 

that the principle of legality or nullum crimen sine lege would be preserved. The 

remainder of Section II briefly examines the methodological approach the Tribunals 

have taken in the identification of customary norms of international humanitarian law. 

Its conclusion reinforces the frequently expressed view that the Tribunals’ 

determination of custom has been inconsistent, and at times fundamentally 

unsatisfying, from a legal reasoning perspective. Section III turns to more concrete 

notions of interpretation and looks at the fractured manner in which the 

interpretational rules laid down in the Vienna Convention on the Law of Treaties have 

been utilized by the Tribunals as a means of buttressing their often creative 

enterprises. Finally, Section IV examines the legitimacy of the methods of 

interpretation employed by the Tribunals’ judges in light of the criteria developed and 

applied by Judge Cassese and the Appeals Chamber.  

 

II. THE RULES OF THE GAME: THE LACONIC STATUTES AND 

FIDELITY TO CUSTOMARY INTERNATIONAL LAW 

2.1.  The Drafting of the Statutes and the Challenge Facing the 

Bench 

Before becoming embroiled in interpretational matters, it is necessary to first get a 

sense of some of the unique features of the constituent Statutes at the centre of the 

story. It is common knowledge by now that the drafting of the ICTY and ICTR 

Statutes was not the result of a wide-ranging multilateral consultative process, 

couched in concessions and political trading so characteristic of traditional notions of 

treaty-drafting processes. The Statutes were rather the product of the United Nations 

Office of Legal Affairs. Looking at the Statute of the ICTY, it is fair to say that it is 
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illustrative of the frenzied efforts of several individuals.
19

 When placed before the 

Security Council on 3 May 1993, the Statute was appended to the Report of the 

Secretary-General (Boutros Boutros-Ghali) on the establishment of the Tribunal,
20

 

which was requested under paragraph 2 of Security Council Resolution 808.
21

  

As a key preparatory document or element of the travaux préparatoires, the 

Secretary-General’s Report was utilised as an important interpretational aid by the 

Tribunal.
22

 The Report noted that the establishment of an international criminal 

tribunal by means of a Chapter VII decision was necessary given the urgency with 

which the United Nations was obliged to act. The approach adopted “would have the 

advantage of being expeditious and of being immediately effective as all States would 

be under a binding obligation to take whatever action is required to carry out a 

decision taken as an enforcement measure under Chapter VII”.
23

 As subsequently 

noted by one of the chief drafters, Ralph Zacklin, “[a]lthough this proposal was sure 

to be controversial, it was felt that it was legally justified and sufficiently framed by 

the particular circumstances of the conflict in the former Yugoslavia, so as not to 

establish a broad precedent and, clearly, one which would fulfil the criteria of 

expeditiousness and effectiveness”.
24

 

It is beyond doubt that the alternative, of resorting to the creation of a similar 

mechanism by way of a formal treaty requiring ratification by the relevant players in 

the conflict, would have been a doomed undertaking. As William Schabas has noted, 

“it was out of the question at the time that the warring States would accept a tribunal, 

                                                 
19

 See V Morris and MP Scharf, An Insider’s Guide to the International Criminal Tribunal for the 

former Yugoslavia: A Documentary History and Analysis (New York, Transnational Publishers, 1995); 

R Zacklin, ‘Some Major Problems in the Drafting of the ICTY Statute’ (2004) 2 Journal of 

International Criminal Justice 361. 
20

 United Nations, ‘Report of the Secretary-General Pursuant to Paragraph 2 of Security Council 

Resolution 808 (1993)’, UN Doc S/25704 (3 May 1993). 
21

 UNSC Resolution 808 (supra n3). 
22

 See for example Prosecutor v Delalić et al., (Appeals Judgment) IT-96-21-A (20 February 2001), 

para 131, discussing the inclusion of violations of common Article 3 to the Geneva Conventions of 

1949 under Article 3 of the Statute; Prosecutor v Brđjanin and Talić, (Trial Judgment) IT-99-36-T (1 

September 2004), para 720, fn 1753, discussing superior responsibility under Article 7(3) of the 

Statute. This issue will be returned to later in the Chapter during discussions relating to Article 32 of 

the Vienna Convention and the ad hoc Tribunal’s recourse to supplementary means of interpretation.  
23

 ‘Report of the Secretary-General’ (supra n20), para 23. 
24

 Zacklin, ‘Some Major Problems in the Drafting of the ICTY Statute’ (supra n19), 363. 



Chapter 5 

256 

 

as their subsequent lack of cooperation with it only confirms”.
25

 Nevertheless, the 

speed with which the ICTY was brought into existence was quite extraordinary; just 

over two months after Security Council Resolution 808, the Secretary-General’s 

report on the establishment of the Tribunal and the draft Statute had been 

completed.
26

 Turning to the substantive law to be enforced by the Tribunal, the 

drafters had to restrain themselves from the temptation of legislating for the Tribunal. 

As commented by Zacklin: 

However justifiable in theory, this would have been a dangerous course to take. 

To use Chapter VII in order to legislate for Member States would have 

constituted a highly controversial extension of the Security Council’s 

competence and one which might very well have called into question the 

fundamental legal basis of the Tribunal itself. This injunction led to a further 

important conclusion: legislation was unnecessary.
27

 

Rather than venture down the road of highly questionable ‘legislative’ 

practices potentially in violation of the principle of legality or nullum crimen sine 

lege, the Report of the Secretary-General provided that “the international tribunal 

should apply rules of international humanitarian law which are beyond doubt part of 

customary law”.
28

 The conventional international humanitarian law deemed to be 

‘beyond doubt’ part of customary international law by the Secretary-General 

encompassed: the Geneva Conventions of 1949 for the Protection of War Victims; the 

Hague Convention (IV) Respecting the Laws and Customs of War on Land and the 

Regulations annexed thereto of 18 October 1907; the Genocide Convention of 1948; 

and the Charter of the International Military Tribunal (IMT) of 8 August 1945.
29

 

Articles 2 to 5 of the Statute, which set out the subject matter jurisdiction of the 

Tribunal, reflect the principles arising from these instruments which the Secretary-

                                                 
25

 WA Schabas, The UN International Criminal Tribunals: The former Yugoslavia, Rwanda and Sierra 

Leone (Cambridge, Cambridge University Press, 2006), 49. 
26

 As summed up by Zacklin: “The task of the Secretary-General was to provide to the Security 

Council a report on all aspects of the matter and this was accomplished within 60 days. At the same 

time, the Secretary-General was determined to present the Council not only with a report, but also a 

complete Statute. The fact that the ICTY Statute was approved and adopted without change by the 

Security Council was quite remarkable. This could be achieved because the Statute was perceived as 

being legally sound”. Zacklin, ‘Some Major Problems in the Drafting of the ICTY Statute’ (supra n19), 

367. 
27

 Ibid, 363. 
28

 ‘Report of the Secretary-General’ (supra n20), para 34. 
29

 Ibid, para 35. 



Chapter 5 

257 

 

General deemed to have customary status, namely grave breaches of the Geneva 

Conventions of 1948 (Article 2), violations of the laws and customs of war (Article 

3), genocide (Article 4) and crimes against humanity (Article 5).
30

 The Secretary-

General’s designation of these instruments and provisions as customary international 

law is relatively uncontroversial (even if few relevant authorities were cited in 

designating this status), with the exception of the wholesale inclusion of the Charter 

of the IMT, presumably including Article 6(a) on crimes against peace, the express 

definition of which was only resolved satifactorily with the Kampala Agreement on 

the Crime of Aggression.
31

 This was not picked up on during the Security Council 

debate on the Report, and in reality is likely the consequence of sloppiness rather than 

some clandestine effort on the part of the Office of Legal Affairs to shoehorn the 

crime of aggression into the Statute.  

At a fundamental level, however, it is evident that the Secretary-General 

intended the Tribunal to only have competence to try accused persons for violations 

of customary norms of international humanitarian law to which individual criminal 

responsibility was unquestionably attached. Fidelity to the principle of legality and  

the identification of customary norms were thus positioned by the Secretary-General’s 

Report as the ‘golden rules’ of the bench, to the extent that they were to be adopted 

both as presumptions (i.e. the Security Council did not intend to create new law), and 

as interpretational tools.
32

 This sentiment found significant support in the 

interpretative statements of a number of delegations during the Security Council 

debate on the Report. For example, the Venezuela delegate, Mr. Arria, stated: “as a 

subsidiary organ of the Council, [the ICTY] would not be empowered with – nor 

would the Council be assuming – the ability to set down norms of international law or 

to legislate with respect to those rights…[i]t simply applies existing international 

                                                 
30

 ICTY Statute, annexed to ‘Report of the Secretary-General’ (supra n20), Articles 2-5. 
31

 Charter of the International Military Tribunal – Annex to the Agreement for the Prosecution and 

Punishment of the Major War Criminals of the European Axis, 8 August 1945, 82 UNTS 279, 1945, 

Article 6(a): “Crimes against Peace: namely, planning, preparation, initiation or waging of a war of 

aggression, or a war in violation of international treaties, agreements or assurances, or participation in a 

common plan or conspiracy for the accomplishment of any of the foregoing”. This point is excellently 

made in A Zahar and G Sluiter, International Criminal Law: A Critical Introduction (Oxford, Oxford 

University Press, 2008) 85.  
32

 Schabas, The UN International Criminal Tribunals (supra n25), 63. 
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humanitarian law”.
33

 The United Kingdom representative David Hannay simply 

declared “[t]he Statute does not, of course, create new law, but reflects existing 

international law in this field”.
34

 

However, some 20 months later in May 1995, the Report of the Secretary-

General on the establishment of the ICTR submitted to the Security Council pursuant 

to Resolution 955 (1994) appeared to seriously question this marriage of custom and 

legality.
35

 Given the essentially non-international nature of the conflict in Rwanda, 

and the attendant difficulties in the identification of clear customary norms in this 

respect, it is not surprising that the Security Council felt compelled (no doubt fearing 

a potential non-liquet scenario, to the extent that one could arise with respect to 

individual criminal responsibility) to provide for the application of conventional 

humanitarian law instruments addressing non-international armed conflict which were 

not beyond doubt customary in nature. The Secretary-General’s Report provides: 

[T]he Security Council has elected to take a more expansive approach to the 

choice of the applicable law than the one underlying the Statute of the Yugoslav 

Tribunal, and included within the subject-matter jurisdiction of the Rwanda 

Tribunal international instruments regardless of whether they were considered 

part of customary international law or whether they have customarily entailed 

the individual criminal responsibility of the perpetrator of the crime. Article 4 

of the statute, accordingly, includes violations of Additional Protocol II, which, 

as a whole, has not yet been universally recognized as part of customary 

international law, and for the first time criminalizes common Article 3 of the 

four Geneva Conventions.
36

  

The Security Council was therefore prepared to bend the rules. Whereas in 

establishing the Yugoslav Tribunal the Secretary-General, with the tacit support of the 

Security Council, was only too conscious of limiting as much as possible the scope of 

challenges to the legality of the Tribunal’s subject-matter jurisdiction, the particular 

circumstances of the Rwanda conflict demanded that the existing law be seen to be 
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flexible in order to be effective. In making the existing law effective – which in this 

instance took the form of Additional Protocol II to the Geneva Conventions of 1977 – 

the Security Council was building on the increasing acceptance amongst states of the 

need to ensure that the object and purpose of international criminal justice be fulfilled; 

in other words, the principle that individuals should be held accountable for violations 

of humanitarian law.
37

  

It is worth noting that in approving Resolution 955 to which the ICTR Statute 

was appended, members of the Council did not feel compelled to make any 

interpretational statements along the lines of those entered into the record when it 

considered the Secretary-General’s Report and Statute of the ICTY, although this may 

in part be due to the fact that, unlike the ICTY Statute, the ICTR Statute was adopted 

several months before the submission of the Secretary-General’s Report.
38

 The French 

delegate was the exception, stating that the comments he had made with respect to the 

interpretation of the ICTY Statute – relating to the meaning attaching to the 

expression ‘laws and customs of war’, the definition of crimes against humanity, and 

the issue of the primacy of the Tribunal over domestic proceedings – equally applied 

to the Statute of the ICTR.
39

 However, given the fact that the ICTR Statute is 

substantively, and in places definitionally, distinct from the ICTY Statute (the 

inclusion of violations of common Article 3 and Additional Protocol II under Article 

4, and the insertion of a discriminatory intent requirement coupled with the removal 

of an armed conflict nexus for crimes against humanity under Article 3 are two very 

obvious examples), it would appear that the French delegate was either voicing polite 

criticism of the subject-matter jurisdiction of the Tribunal or was mistaken as to the 

content of the Statute. Irrespective of the fact that Rwanda was a party to the Geneva 
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Conventions and Additional Protocols of 1977, the ICTR Statute was expansive and 

appears to have broken the golden rule of fidelity to customary international law.  

The benches of the ICTY and the ICTR were therefore left to ruminate on the 

polar opposite approaches that had been taken in the drafting of their constituent 

Statutes – one which hammered home the message of conformity with customary 

international law and the principle of legality, the other which was prepared to stretch 

these principles in order to promote the effectiveness of the existing law. It is worth 

noting in particular the mental gymnastics required of the shared Appeals Chamber, 

which had to attempt to provide consistent appellate review over the decisions of Trial 

Chambers acting within apparently contradictory interpretational paradigms. These 

divergent, fluid and at times ambiguous statutory foundations provided the bench with 

significant interpretational scope and the opportunity to exploit notions pertaining to 

drafters’ intent. The essential fact of the matter is that there were no clear 

interpretational guidelines or ‘disciplining rules’ for the judges of the ad hoc 

Tribunals, either expressly within the Statutes themselves, in the reports of the 

Secretary-General or in the discussions of the Security-Council. For the prospective 

judge, all that could be gleaned was the fundamental need for creative interpretation, 

within the confines of the principle of legality and identifiable customary international 

law. Indeed, it is the operation of the bench within these express confines that has 

given rise to the greatest controversy with respect to the development of international 

criminal law.  

  

2.2. Recourse to Customary Law: Sculpture from the Bench of the 

ad hoc Tribunals 

The approach of both the ICTY and the ICTR to the identification of the customary 

international law parameters of their subject-matter jurisdiction, as well as the 

attendant scope of modes of individual criminal responsibility, has been described as 

at best “inconsistent and incoherent”.
40

 However, it pervades the entirety of the case-

law history of both institutions. It is that recourse to purportedly established norms of 
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customary international law which has been at the heart of the creative interpretative 

enterprises of the ad hoc Tribunals, be it with respect to the prevailing definition of 

war crimes, crimes against humanity and genocide, or issues relating to liability, the 

rights of the accused and applicable rules of procedure and evidence. This section will 

highlight the somewhat inconsistent approach (not necessarily always in the negative 

sense) that has been taken with respect to the identification of a concept which is both 

a source of law and an interpretational aid, as well as the mainstay of the legitimacy 

of international criminal law.
41

 As Theodor Meron has commented, “the centrality of 

customary law … result[s] from the [Yugoslavia] Tribunal’s obligation, as a criminal 

court, to respect the fundamental principle of nullum crimen sine lege”.
42

 In this sense 

recourse to customary international law is viewed alongside general principles of law 

as legitimate gap-filling tools.
43

  

Customary international law has traditionally been identified by the ICJ on the 

basis of state practice and opinio juris.
44

 Reference to ‘modern’ approaches to 

customary international law identification, however, tend to first look to opinio juris 

and then seek supporting state practice. In addition, such modern a priori approaches 

take into account issues such as treaty ratification and support of soft law sources, 

such as General Assembly resolutions.
45

 International tribunals have had something of 

a chequered past, in terms of consistency and rigour, when it comes to the designation 
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of customary norms.
46

 The most obvious relevant example in this regard is the 

International Court of Justice’s (ICJ) assertion in the Nicaragua case that Articles 1 

and 3 common to the Geneva Conventions of 1949 constituted customary 

international law, without making any reference in support either to state practice or 

opinio juris.
47

 A similarly lax application of the rule is recognizable in the judgment 

in the Yerodia case where the Court referred to the customary norms relating to 

immunities without any recourse to the regular formulation.
48

 So while the ICJ may 

have established the rule for the identification of customary international law, its 

formal application has left something to be desired.
49

  

While from the outset the ad hoc Tribunals have made it clear that they will 

seek to have recourse to state practice and opinio juris, it has on many occasions been 

difficult to predict the relative weight that is to be attached to each limb of the 

customary law formulation.
50

 For instance, in determining the customary status of 

Additional Protocol II to the Geneva Conventions of 1949, the Appeals Chamber in 

the Tadić Jurisdiction Decision referred almost exclusively to examples of opinio 

juris (in the form of statements of state plenipotentiaries, resolutions of the General 

Assembly etc);
51

 whereas in the Erdemović Judgment, the Appeals Chamber – in 

particular Judge Antonio Cassese – in deciding on the applicability of the defence of 

duress, placed overwhelming weight on a deluge of state practice (taking the form of 

domestic decisions, statutory provisions etc).
52

 Indeed, in his scholarly writings 
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Cassese has championed the value of recourse to domestic jurisprudence, stating that 

“both customary rules and principles may normally be drawn or inferred from judicial 

decisions”.
53

  

The ICTY has frequently placed significant weight on the provisions of 

conventional international treaties as evidence of the crystallisation of a customary 

norm; this is especially true of instances in which the impugned law falls clearly 

within one of the conventional humanitarian law instruments identified as customary 

in the Secretary-General’s Report.
54

 In this regard, Schabas has commented that it is 

something of a paradox “that the search for evidence of customary law seems to lead, 

inexorably, to treaties”.
55

 However, André Nollkaemper has questioned the reliance 

on treaty law in the identification of custom: “[O]ne cannot simply use behaviour that 

is treaty-governed as indicative of practice or take the ratification of a treaty as a sign 

of opinio juris and on that basis alone conclude that custom exists. Such a view would 

sanction majoritarian law-making in the international legal order”.
56

 It is nonetheless 

a facet of modern approaches to customary law identification.
57
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A curious example of recourse to an international treaty as evidence of a 

customary norm can be found in the Yugoslavia Tribunal’s references to the Rome 

Statute of the International Criminal Court. Prior to its entry into force, the Rome 

Statute was considered as evidence of customary international law in a number of 

decisions on the basis that it constituted evidence of state practice and opinio juris. 

The Furundžija Trial Chamber acknowledged that the Statute could be taken as 

“constituting an authoritative expression of the legal views of a great number of 

States”,
58

 while the Tadić appeal judgment noted that the Rome Statute had been 

adopted by an “overwhelming majority” of States at the Rome Diplomatic Conference 

and endorsed by the UN General Assembly, which it took as evidence that “the text is 

supported by a great number of States and may be taken to express the legal position, 

i.e. opinio juris of those States”.
59

 Somewhat counter-intuitively, the work of the 

Preparatory Commission for the International Criminal Court in producing the draft 

Elements of Crimes was referred to in the Krstić trial judgment to support that 

Chamber’s own assessment of the state of customary international law at the time 

relevant to the indictment, some three years prior to the work of the Commission.
60

 It 

could be argued that this approach is disingenuous at best, as it ignores the vast 

differences in the landscape of international criminal law at the time of the work of 

the Preparatory Commission on the Elements of Crimes, given the drafting and 

adoption of the Rome Statute and the extraordinary impact the jurisprudence of the ad 

hoc Tribunals had on that process. To suggest that the statements of state parties in 

such a changed landscape could be retrospectively applied to shed light on the content 

of customary international law in the early-to-mid 1990s is both legally unsound and 
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logically unsettling. Nollkaemper has gone as far as to suggest that such reliance 

“tends to transform the process of law making” in the international legal context.
61

 

An additional common feature of the ascertainment of customary rules by both 

ad hoc Tribunals has been the tendency to selectively revert to the ratio of post-World 

War II case-law, irrespective of the fact that the vast majority of such cases were in no 

sense international proceedings. Given the question marks that may hang over them, 

for instance regarding the due process guarantees to defendants, it is uncertain what 

degree of relevance they have to contemporary international criminal law. This is a 

point well-made by Alexander Zahar and Göran Sluiter who posit that, in citing such 

case-law, “[i]t is not a matter of following a norm articulated in the courts of the 

Allies but merely of demonstrating that a given norm favoured today is not without 

historical support”.
62

 On other occasions, and particularly with respect to the ICTR, 

the Nicaragua method of baldly declaring the existence of customary law has been 

adopted. On this point, Larissa van den Herik has commented: 

[O]n many occasions the ICTR based its argument on the existence of a 

customary rule. However, the finding of a customary rule was not supported on 

all occasions by clear evidence of opinio juris, and, even less, of state practice. 

With regard to defining the physical acts that can constitute a crime against 

humanity or a war crime, the reference to customary international law was often 

confined to the mere statement that the finding was supported by customary 

international law, without any examination of State practice or indications of an 

existing opinio juris on the matter.
63

 

The frequent neglect of recourse to state practice and opinio juris by the ICTR may be 

linked to the ‘expansive approach’ to law identified by the Secretary-General. It is 

evident from the case-law that the ICTY has a much stronger record with respect to 

the reasoned pronouncement of customary norms.
64

 However, whether legitimised or 
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not by the usual channels, both Tribunals have used recourse to customary 

international law as their primary creative or developmental legal tool. 

As discussed above, the Report of the Secretary-General regarding the Statute 

of the Yugoslavia Tribunal contained an explicit requirement that the Tribunal should 

only apply rules of international humanitarian law which were “beyond any doubt 

part of customary international law” in order to comport with the principle of 

legality.
65

 The judges of the ICTY have often made obedient reference to this 

requirement, and appear to take great pains to discuss (if not establish) the customary 

nature of crimes within their jurisdiction at the time relevant to the indictment.
66

 The 

Vasiljević Trial Chamber cast this requirement more as a question of fairness to an 

accused rather than solely the satisfaction of a legal doctrine.
67

 In reality, however, 

regardless of the sometimes questionable methods used in its identification, this 

express fidelity to customary international law has been used as a springboard for 

judicial creativity at the ad hoc Tribunals.
68

 It is of course not the only means used; 

resort to the identification of general principles of law has also been an important 

creative tool, as have the other sources of law traditionally identified in Article 38 of 

the Statute of the ICJ.
69

 Resort to customary international law has resulted in a 
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fundamental recasting of the law of war crimes, the perfunctory removal of the 

requirement of a nexus with armed conflict for crimes against humanity, the 

development of an ever-more expansive doctrine of individual criminal responsibility 

under the rubrics of joint criminal enterprise and aiding and abetting, and the 

progressive restatement of the law on numerous other issues.
70

 However, in many of 

those cases the end result, although novel, was ostensibly justified on the basis that it 

merely amounted to the application of an existing customary international law 

principle to facts which had not previously been addressed. As Judge David Hunt 

noted, “the application of an existing principle accepted as customary international 

law to a new situation where that situation reasonably falls within its application is 

hardly a novel proposition”, given that exactly such a process was the basis for the 

London Charter of the International Military Tribunal at Nuremberg.
71

 

 

2.3 Custom and Controversy: The Tangled Jurisprudence on 

Specific Direction 

The controversial saga of the status of specific direction as an element of the actus 

reus of aiding and abetting raged for four years at the ICTY and risked causing a 

permanent stain to the legacy of the Tribunal and an unprecedented fragmentation of 

international criminal law. Between September 2011 and December 2015, numerous 

decisions of the Trial and Appeals Chambers at the ICTY and Special Court for Sierra 

Leone wrestled with the issue of whether evidence that the actions of accused who 

were remote from the direct perpetrators of crimes had been specifically directed to 
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assist the commission of those crimes was necessary to establish individual criminal 

responsibility, with extremely varying results. The issue was only resolved through 

the careful identification and application of underlying principles of customary 

international law, and shows the importance of establishing a sufficient customary 

provenance for controversial or novel developments of international criminal law.  

The indictment against Momčilo Perišić charged him, inter alia, with aiding 

and abetting a military campaign of artillery and mortar shelling and sniping against 

civilian areas of Sarajevo and its civilian population, killing and wounding thousands 

of civilians and with aiding and abetting crimes committed against the Bosnian 

Muslim population of Srebrenica.
72

 It was alleged that as Chief of the General Staff of 

the Yugoslav Army (VJ), Perišić knowingly aided and abetted the criminal acts 

committed in Sarajevo and Srebrenica by providing substantial assistance to the Army 

of the Republica Srpska (VRS). This substantial assistance was alleged to have taken 

the form of supplies of weapons and ammunitions, secondment of personnel as well 

as the payment of salaries and benefits to top officers of the VRS, including the VRS 

Commander, General Ratko Mladić.
73

 The prosecution’s argument essentially centred 

on the assertion that the assistance offered by the Yugoslav Army to the VRS under 

Perišić’s command had a substantial effect on the commission of well documented 

crimes in Sarajevo and Srebrenica. A majority of the Trial Chamber (Presiding Judge 

Moloto dissenting) found him guilty on these grounds. The main issue for our 

purposes is the manner in which the Majority interpreted the objective and subjective 

elements of aiding and abetting as a mode of individual criminal responsibility, which 

was to become the subject of significant jurisprudential controversy at the ICTY and 

beyond.  

 In the Trial Judgment, delivered in September 2011, the Majority construed 

the objective elements of aiding abetting as consisting of “acts or omissions directed 

at providing practical assistance, encouragement or moral support to the perpetration 

of the crime, which have a substantial effect on the perpetration of the crime”.
74

 The 
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Majority, basing its reasoning on the Appeals Chamber Judgment in Prosecutor v. 

Blagojević and Jokić,
75

 concluded that “‘specific direction’ is not a requisite element 

of the actus reus of aiding and abetting”.
76

 In elaborating on the understanding to be 

given to ‘substantial effect’, the majority determined that this element does not 

“require that an accused provided the specific weapon used by the perpetrator, [as it] 

may be established by numerous other forms of practical assistance … which 

substantially facilitated the perpetrators’ crimes”.
77

 Furthermore, the majority 

considered that there “[was] neither a requirement of a cause-effect relationship 

between Perišić’s conduct as an aider and abettor and the commission of the crimes, 

nor a requirement that his actions served as a condition precedent to the commission 

of the crimes, nor a requirement that his actions have been the cause sine qua non of 

the crimes”.
78

  

 Turning to the requisite subjective element of aiding and abetting, the majority 

concluded that the applicable standard was “knowledge that the acts performed assist 

the commission of the specific crime of the perpetrator”.
79

 Included within this 

knowledge standard is an awareness on the part of the accused “of the ‘essential 

elements’ of the crime committed by the principal perpetrator, including the state of 

mind of the principal perpetrator”.
80

 However, it is not required that the aider and 

abettor share the mens rea necessary for the commission of the crime in question. 

Indeed, relying on the Furundžija Trial Judgment, the Majority endorsed the 

interpretation that “it is not necessary that the aider and abettor knows either the 

precise crime that was intended or the one that was, in the event, committed. If he is 

aware that one of a number of crimes will probably be committed, and one of those 

                                                 
75
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crimes was in fact committed, he has intended to facilitate the commission of that 

crime”.
81

  

 Judge Moloto dissented from the findings of the Majority on the issue of 

specific direction, since in his view it risked imposing a de facto strict liability 

standard for remote actors providing logistical or military support to armed groups 

who later transpire to have been involved in violations of international criminal or 

humanitarian law: 

If we are to accept the majority’s conclusion based solely on the finding of 

dependence, as it is in casu, without requiring that such assistance be 

specifically directed to the assistance of crimes, then all military and political 

leaders, who on the basis of circumstantial evidence are found to provide 

logistical assistance to a foreign army dependent on such assistance, can meet 

the objective element of aiding and abetting. I respectfully hold that such an 

approach is manifestly inconsistent with the law.
82

 

For Moloto, a distinction must be drawn “between aiding and abetting in the present 

case and cases which have previously been decided by the Appeals Chamber, where 

the aider and abettor was either at, or proximate to, the crime scene. I contend that in 

cases of remoteness, the notion of specific direction must form an integral and explicit 

component of the objective element of aiding and abetting”.
83

  

The perception of an imposition of a strict liability standard was enhanced by 

the manner in which the Majority evaluated evidence relating to knowledge and 

substantial effect. In the absence of concrete evidence, the Majority relied on 

circumstantial evidence and drew inferences from Perišić’s alleged knowledge of the 

criminal objectives of the VRS. Indeed, the approach of the Majority was such as to 

effectively designate the VRS as a de facto criminal organization. With this 

designation, for the Majority, any assistance offered to the VRS was necessarily to aid 

and abet in their criminal acts. In other words, the Majority concluded that assisting 

the VRS in the waging of war in the knowledge that a certain proportion of VRS staff 

                                                 
81
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were, had been or were likely to commit violations of international humanitarian law 

was to aid and abet those violations.
84

 As Judge Moloto argued in his dissenting 

opinion: 

The provision of assistance by Perišić to the VRS is too remote from the crimes 

committed during the war to qualify as aiding and abetting such crimes. To 

conclude otherwise, as the Majority has done, is to criminalize the waging of 

war, which is not a crime according to the Statute of the Tribunal. In addition, it 

raises the question: where is the cut-off line?
85

 

While Judge Moloto is correct that the waging of war is not a crime under the ICTY 

Statute, it has been noted that “as a matter of general international law, the [Yugoslav 

Army’s] intervention in Bosnia amounted to aggression”.
86

    

The issue of specific direction remained a central point of contention in the 

Perišić Appeal Judgment, delivered in February 2013, where four of the five judges in 

the Appeals Chamber (Judge Liu dissenting) essentially agreed with Judge Moloto 

and found that “where an accused individual’s assistance is remote from the actions of 

principal perpetrators, specific direction must be explicitly established”.
87

 Having 

reviewed prior Appeals Chamber jurisprudence on the issue, beginning with the Tadić 

Appeal Judgment which first enumerated the parameters of aiding and abetting,
88

 the 

Majority concluded that “specific direction remains an element of the actus reus of 

aiding and abetting liability”.
89

 Since it had not been established that Perišić had 

carried out “acts specifically directed to assist, encourage or lend moral support” to 

                                                 
84
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the perpetration of the crimes committed by the VRS, the Majority held that his 

convictions for aiding and abetting should therefore be reversed.
90

  

The Majority acknowledged that the Appeals Chamber had previously held in 

Mrkšić and Šljivančanin that “specific direction is not an essential ingredient of the 

actus reus of aiding and abetting”,
91

 relying on the same paragraph from the 

Blagojević and Jokić Appeal Judgment that had been cited by the Trial Chamber in 

Perišić to justify its findings on specific direction.
92

 However, in light of the 

Aleksovski principle that the Appeals Chamber should only depart from prior 

jurisprudence following ‘careful consideration’,
93

 the Majority concluded that the 

“passing reference” to specific direction in the Mrkšić and Šljivančanin Appeal 

Judgment could not have been an intentional departure from established precedent.
94

 

The Majority noted that: 

[T]he relevant reference to specific direction: was made in a section and 

paragraph dealing with mens rea rather than actus reus; was limited to a single 

sentence not relevant to the Appeals Chamber’s holding; did not explicitly 

acknowledge a departure from prior precedent; and, most tellingly, cited to only 

one previous appeal judgement, which in fact confirmed that specific direction 

does constitute an element of aiding and abetting liability. 
95

 

The Majority therefore concluded that the Appeals Chamber in Mrkšić and 

Šljivančanin “neither intended nor attempted a departure from settled precedent” 
96

 as 

ostensibly established by the list of previous Appeals Chamber decisions cited by the 

Majority, which either “explicitly referred” to specific direction or “employed 

alternative but equivalent formulations”.
97

   

In his dissent, Judge Liu strongly disagreed with the Majority’s assessment of 

the prior jurisprudence on specific direction, which had in any event “not been 
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applied consistently”.
98

 He noted that, in the majority of the cases cited, “the Appeals 

Chamber simply restates language from the Tadić Appeal Judgement without 

expressly applying the specific direction requirement to the facts of the case before 

it”.
99

 Perhaps more importantly, the original reference to specific direction in the 

Tadić Appeals Judgment could be considered to be obiter dicta, since that judgment 

“focused on [joint criminal enterprise] liability and only considered aiding and 

abetting liability by way of contrast… [t]hus, subsequent cases have relied on 

language that was not intended to be a definitive statement of aiding and abetting 

liability”.
100

 Given the lack of prior rigorous scrutiny of the elements of aiding and 

abetting, Judge Liu concluded that “to insist on such a requirement now effectively 

raises the threshold for aiding and abetting liability… which risks undermining the 

very purpose [of that mode of liability] by allowing those responsible for knowingly 

facilitating the most grievous crimes to evade responsibility for their acts”.
101

 In light 

of the scale and crucial nature of Perišić’s practical assistance to the VRS and his 

knowledge of the crimes committed and likely to be committed by Bosnian Serb 

forces,
102

 Judge Liu disagreed with the Majority’s decision to acquit him for having 

aided and abetted the crimes committed by the VRS in Sarajevo and Srebrenica.
103

   

The judgment of the Appeals Chamber in the Perišić case was the subject of 

considerable controversy,
104

 particularly the Majority’s assessment and purported 

analysis of prior jurisprudence on the issue of specific direction.
105

 Although the 
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Majority had cited a “seemingly impressive” number of ICTY and ICTR judgments 

referring to the specific direction requirement,
106

 as Judge Liu rightly pointed out, 

those judgments were primarily merely restating the passage in the Tadić Appeal 

Judgment which made an obiter reference to aiding and abetting liability in order to 

contrast it with joint criminal enterprise. However, it was the lack of a customary 

underpinning for that original source which would ultimately prove fatal for the 

Appeals Chamber’s findings on specific direction. The relevant passage in the Tadić 

Judgment “was not accompanied by a single footnote… not a single treaty, not a 

single article or book by a prominent academic, no state practice (and/or opinio juris), 

not a single case or any other recognizable source of international law… was cited to 

underpin its specific direction requirement”.
107

 The Perišić Appeals Judgment, by 

relying so heavily (and arguably disingenuously) on jurisprudence restating the 

formulation from Tadić, therefore had “no real grounding in customary international 

law”.
108

 Indeed, one academic went so far as to conduct an empirical review of all 

incidents of aiding and abetting in the history of international criminal law and found 

that, prior to the Perišić Appeal Judgment, no defendant had ever been acquitted on 

the basis of specific direction, which confirmed the suggestion that the term amounted 

to “casual language [which was adopted] in Tadić without support in customary 

international law”.
109

    

The impact of the Perišić Appeal Judgment was immediately manifested in 

the acquittal (by a majority of the Trial Chamber) in May 2013 of Jovica Stanišić and 

Franko Simatović on charges of having aided and abetted the persecution, murder and 

forcible transfer of non-Serb civilians in Croatia and Bosnia, on the basis that their 

assistance had not been specifically directed towards the commission of those 

                                                 
106
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crimes.
110

 In her dissent, Judge Picard criticised the Perišić Appeals Chamber’s 

findings on specific direction as “overly restrictive”,
111

 but maintained that sufficient 

evidence of specific direction could nonetheless have been inferred from the 

accused’s actions. Following the acquittals in Perišić and Stanišić and Simatović, the 

Chief Prosecutor of the ICTY Serge Brammertz, speaking at a panel discussion on the 

role of the Tribunal in post-conflict reconciliation, stated that the Appeals Chamber’s 

introduction of a “new element” would “make it harder to convict wartime 

commanders”,
112

 while some academic observers criticized the stringency of the 

Perišić standard for “potentially eviscerate[ing]” aiding and abetting liability 

entirely.
113

  Several commentators were also concerned about the potential  influence 

of the Perišić Appeal Judgment on the Special Court for Sierra Leone’s consideration 

of the upcoming appeal in the Taylor case,
114

 since the Trial Chamber, in convicting 

Charles Taylor for remotely aiding and abetting crimes committed by the RUF and 

AFRC in Sierra Leone, had held that “the actus reus of aiding and abetting does not 

require ‘specific direction’”.
115

   

As it transpired, those commentators need not have worried. In September 

2013, the Taylor Appeals Chamber comprehensively (and unanimously) demolished 

the Perišić Appeal Judgment’s findings on specific direction due to the lack of 

sufficient grounding in customary international law. Although Article 20(3) of the 

Court’s Statute states that “[t]he judges of the Appeals Chamber shall be guided by 
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the decisions of the Appeals Chamber of the International Tribunals for the former 

Yugoslavia and for Rwanda”,
116

 the Appeals Chamber concluded that “the decisions 

of other courts are only persuasive, not binding, authority”,
117

 and declared that it was 

“not persuaded” by the reasoning adopted by the Perišić Appeal Judgment.
118

 In an 

effort to avoid the appearance of fragmentation, the Taylor Appeals Chamber 

attempted to distinguish the Perišić Appeal Judgment as “only identifying and 

applying internally binding precedent” rather than “determining whether specific 

direction is an element [of aiding and abetting] under customary international law”.
119

 

The Appeals Chamber therefore conducted its own independent analysis of the mens 

rea for aiding and abetting under customary international law,
120

 including a 

“thorough review of World War II-era jurisprudence”, the ILC Draft Code of Crimes 

Against the Peace and Security of Mankind, state practice and ICTY jurisprudence.
121

  

The Appeals Chamber therefore unanimously concluded that neither the actus 

reus nor mens rea for aiding and abetting under customary international law required 

evidence of specific direction.
122

 Judge Fisher appended a concurring opinion which 

rejected the Perišić Appeal Judgment’s findings on specific direction “even more 

forcefully”.
123

 In response to the defence argument (essentially similar to the concerns 

expressed by Judge Moloto in the Perišić Trial Judgment) that the Appeals 

Chamber’s concept of aiding and abetting was overly broad and could potentially 

encompass actions taken “by the very sponsors of this Court” supporting rebel groups 

or governments in other countries who were known to have been involved in 
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crimes,
124

 Judge Fisher emphatically and indignantly repudiated that line of 

reasoning:   

[To suggest] that the Judges of this Court would be open to the argument that we 

should change the law or fashion our decisions in the interests of officials of 

States that provide support for this… court is an affront to international criminal 

law and the judges who serve it. The Defense has interjected a political and 

highly inappropriate conceit into these proceedings, which has no place in courts 

of law and which has found no place in the Judgment of this Court. The Judges 

of this Court, like our colleagues in our sister Tribunals, are sworn to act 

independently “without fear or favour, affection or ill-will” and to serve 

“honestly, faithfully impartially and conscientiously”. To suggest otherwise 

wrongfully casts a cloud on the integrity of judges in international criminal courts 

generally and the rule of law which we are sworn to uphold, and encourages 

unfounded speculation and loss of confidence in the decision-making process as 

well as in the decisions themselves.
125

    

Although the Taylor Appeal Judgment comprehensively rejected the Perišić 

specific direction standard on the basis of customary law,
126

 it was not clear how the 

ICTY Appeals Chamber would reconcile the two in its subsequent jurisprudence. 

Less than a year after the Perišić Appeal Judgment, a differently constituted Appeals 

Chamber was called on to address the issue in the Šainović case,
127

 and concluded by  

a 4-1 Majority that specific direction was not an essential element of the actus reus of 

aiding and abetting under customary international law.
128

 The Majority held that the 

analysis of prior ICTY jurisprudence by the Perišić Appeals Chamber was inaccurate 

                                                 
124

 Defence oral argument on appeal; see Prosecutor v Taylor, (Appeal Transcript) SCSL-03-01-A (22 

January 2013), 49896.  
125

 Prosecutor v Taylor, (Appeals Judgment, Concurring Opinion of Justice Shireen Avis Fisher on 

Aiding and Abetting Liability) SCSL-03-01-A (26 September 2013), para 717.  
126

 M Ventura, ‘The Taylor Trial and Appeal Judgments and the Rejection of “Specific Direction” as an 

Actus Reus of Aiding and Abetting’ in A Klip and S Freeland (eds), Annotated Leading Cases of 

International Criminal Tribunals – Volume 51: Special Court for Sierra Leone (Antwerp, Intersentia, 

forthcoming 2017).   
127

 Prosecutor v Šainović, (Appeals Judgment) IT-05-87-A (23 January 2014). 
128

 Two of the same judges – Judge Liu and Judge Ramaroson – sat in the Šainović and Perišić appeals. 

Judges Meron, Agius and Vaz in the Perišić appeal found that specific direction was an element of 

aiding and abetting, while in the Šainović appeal Judges Güney and Pocar held that it was not and 

Judge Tuzmukhamedov (dissenting) expressed no opinion on the issue. See further M Milanovic, ‘The 

Self-Fragmentation of the ICTY Appeals Chamber’, EJIL Talk, 23 January 2014, available at: 

http://www.ejiltalk.org/the-self-fragmentation-of-the-icty-appeals-chamber/.   



Chapter 5 

278 

 

since it “relied on the flawed premise that the Tadić Appeal Judgment established a 

precedent with respect to specific direction”.
129

 Having conducted its own thorough 

review of relevant sources of customary international law, as the Taylor Appeals 

Chamber had done, including post World War II jurisprudence,  national law, the ILC 

Draft Code and the Rome Statute,
130

 the Majority found that specific direction was 

not a necessary element of the actus reus of aiding and abetting under either 

customary international law or the prior jurisprudence of the Tribunal as “constantly 

and consistently applied”.
131

 The Majority therefore “unequivocally reject[ed]” the 

approach adopted in the Perišić Appeal Judgment on the grounds that it was “in direct 

and material conflict with the prevailing jurisprudence… [and] customary 

international law”.
132

  

The Šainović and Taylor Appeal Judgments therefore concurred on the status 

of specific direction as not constituting an element of the actus reus for aiding and 

abetting under customary international law, as well as on the tenuousness of the 

Perišić Appeals Chamber’s invocation of an obiter remark in Tadić to claim that it 

was an established element of prior ICTY jurisprudence. Despite this, many 

commentators were concerned about the perceived fragmentation of international 

criminal law,
133

 since not only two international criminal institutions but two different 

benches of the Appeals Chamber were “directly at odds with each other” with no 

facility for any form of en banc review.
134

 In March 2014, the Appeals Chamber 

rejected a Prosecution request for reconsideration of the Perišić Appeals Judgment in 

light of the findings of the Šainović appeal on the issue of specific direction.
135

 The 
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Appeals Chamber held that it did not have the power under the Statute to reconsider 

its final judgments. 

The specific direction imbroglio was finally extinguished in December 2015 

by the Appeals Chamber judgment in Stanišić and Simatović,
136

 who reversed the 

acquittals of the two accused by the Trial Chamber and upheld the rejection of 

specific direction by a Majority of 3-2.
137

 While the decision of the Majority (Judge 

Agius dissenting) to resort to the “exceptional measure”
138

 of ordering the full retrial 

of Stanišić and Simatović by a newly-constituted Trial Chamber was criticized as 

poorly reasoned, unnecessary and procedurally unfair,
139

 it was seen as having finally 

put the issue of specific direction to bed.
140

 The controversy which erupted from the 

Perišić Appeals Chamber’s misleading characterization of the precedential status of 

specific direction in the prior jurisprudence of the ICTY was ultimately resolved by 

the exhaustive identification and application of relevant principles of customary 

international law by the Appeals Chambers in the Taylor and Šainović cases. As will 

be discussed further in section IV below, the debacle over specific direction at the 

ICTY shows the critical importance of methodology and reasoning, in this case in the 

identification of custom, for the legitimacy and certainty of the law.  
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2.4. Conclusion 

The objective of this section has not been to exhaustively document the results of 

recourse to customary international law before the ad hoc Tribunals, but rather to 

highlight the reality that the means and methods used in its identification as a source 

of law and aid in interpretational gap-filling have at times been inconsistent, flawed 

and potentially cast a significant pall over the legitimacy of the law ‘produced’ by the 

Tribunals. The following section will seek to apply a similar analysis to the utilization 

by the ad hoc Tribunals of the interpretational methods outlined in Articles 31-33 of 

the Vienna Convention on the Law of Treaties and the problems arising from the 

failure to expressly include a specific interpretational framework in the Tribunals’ 

Statutes. 

 

III. METHODS OF INTERPRETATION – PIECEMEAL 

IDENTIFICATION AND FRACTURED APPLICATION 

3.1.  A Sound Interpretational Foundation – the Vienna Convention 

on the Law of Treaties 

As proclaimed by Jan Klabbers, “[o]ne among many curious things about 

interpretation of treaties is that the rules on interpretation of treaties are themselves 

laid down in a treaty”.
141

 Credit for the drafting and development of the 

interpretational clauses of the Vienna Convention rests with the International Law 

Commission (ILC). In arriving at a reasonable consensus-driven definition of the 

rules of treaty interpretation, the ILC stated frankly that: 

Most cases submitted to international adjudication involve the interpretation of 

treaties and the jurisprudence of international tribunals is rich in reference to 

principles and maxims of interpretation. In fact, statements can be found in the 

decisions of international tribunals to support the use of almost every principle 
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or maxim of which use is made in national systems of law in the interpretation 

of statutes and contracts. 
142

  

Faced with this situation, the ILC determined to limit itself “to trying to isolate and 

codify the comparatively few general principles which appear to constitute general 

rules for the interpretation of treaties”.
143

 This enterprise utlimately resulted in the 

interpretative provisions of the Vienna Convention, which provide a “general rule of 

interpretation” (Article 31), “supplementary means of interpretation” (Article 32), and 

rules for the “interpretation of treaties authenticated in two or more languages” 

(Article 33).
144

  

As noted above, the ad hoc Tribunals in a number of relatively early decisions 

acknowledged the sui generis nature of their respective Statutes, as neither treaties nor 

strictly penal statutes. However, it was nonetheless reasonable in their view that the 

general rules of interpretation codified in the Vienna Convention be applied mutatis 

mutandis to their Statutes:  

Although the Statute of the International Tribunal is a sui generis legal 

instrument and not a treaty, in interpreting its provisions and the drafter’s 

conception of the applicability of the jurisprudence of other courts, the rules of 

treaty interpretation contained in the Vienna Convention on the Law of Treaties 

appear relevant.
145

  

In fact, given that the Convention itself contains no express indication that the rules 

contained therein could conceivably be applied to a non-treaty text, coupled with the 
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reality that a good number of the provisions pertain directly to inter-state disputes, 

there is quite a lot in the Convention that is entirely irrelevant to the interpretation of 

the Statutes.
146

 That said, since the subject-matter of the ad hoc Tribunals is derived 

from treaty law and the rules themselves have recongizable domestic legal origins, 

there can be few sustainable complaints with respect to the application of the Vienna 

rules.
147

  

This point was eloquently expressed by Judge Mohamed Shahabuddeen in his 

Dissenting Opinion in the Kanyabeshi case: 

A Chamber of the Tribunal, seeking to apply the Statute, may obviously be 

faced with the task of interpreting it. The Statute prescribes no principles of 

interpretation. It may therefore be understood as authorising the Tribunal to 

interpret it in accordance with reason. But reason, which could sometimes be 

understood differently by each party concerned, suggests that some known body 

of principles of interpretation should be sought. In deciding what these should 

be, the Tribunal will naturally have regard to the character of the Statute … The 

Statute is not municipal legislation. And notwithstanding the treaty character of 

the Charter under which it was made, there could be difficulty in the argument 

that it is a “treaty” within the meaning of the definition of that term as set out in 

Article 2(1)(a) of the Vienna Convention on the Law of Treaties 1969. It is, 

however, an international document proximate in nature to a treaty, having been 

promulgated by the Security Council acting on behalf of the member States of 

the United Nations. That proximity to a treaty will justify recourse being had, 

on an analogical basis, to principles of treaty interpretation. These will include, 

as has been held in the jurisprudence both of the International Criminal 

Tribunal for the former Yugoslavia and the International Criminal Tribunal for 

Rwanda, the principles set out in that Convention.
148
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On a number of occasions, however, the ICTY has sought to move significantly 

beyond the application by analogy of the Vienna Convention rules to the Statute, 

going as far as to declare that the Statute in its entirety – not just its subject-matter 

jurisdiction – was to be “interpreted as a treaty”.
149

 This is certainly a highly 

questionable conclusion, which at best is a misinterpretation of the previous 

statements of the Tribunal and at worst amounts to a fundamental miscategorisation 

of the Statute as a conventional treaty text.
150

  

The customary international law status of the Vienna rules is beyond doubt, 

having been confirmed by a host of international tribunals.
151

 The general rule of 

treaty interpretation set out in Article 31(1) of the Convention states: “A treaty shall 

be interpreted in good faith in accordance with the ordinary meaning to be given to 

the terms of the treaty in their context and in light of its object and purpose”.
152

 On the 

face of it, the rule expresses a broad teleological or purposive approach to the 

interpretation of treaty texts. It necessitates three steps to be taken collectively: (i) the 

identification of the ordinary meaning of the terms, (ii) in their context, and (iii) the 

shaping of this ordinary contextual meaning in the light of the object and purpose of 

the treaty. As to the parameters of ‘context’, Article 31(2)(a) and (b) provides that it 

includes elements of the treaty such as the preamble, annexes, subsequent agreements 

and related instruments, i.e. other relevant textual material.
153

 The provision is thus 
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exceptionally broad and attempts to marry what would be considered at the domestic 

level to be four distinct approaches to statutory interpretation, namely good faith, 

textual interpretation (ordinary meaning), logical interpretation (context) and 

teleological interpretation (object and purpose), which in itself subsumes a whole 

range of issues relating to the intentions of the framers of the text.  

If, after the application of this general rule, the meaning of the text remains 

unclear, Article 32 provides that: 

Recourse may be had to supplementary means of interpretation, including the 

preparatory work of the treaty and the circumstances of its conclusion, in order 

to confirm the meaning resulting from the application of article 31, or to 

determine the meaning when the interpretation according to article 31: (a) 

leaves the meaning ambiguous or obscure; or (b) leads to a result which is 

manifestly absurd or unreasonable.
154

 

The purpose of Article 32 is to enquire into the intentions of the drafters of the 

instrument, via recourse to the travaux préparatoires, as a means of throwing light on 

the ordinary meaning of the text understood in accordance with its context and object 

and purpose. However, in all circumstances it is only to be reverted to where the 

application of Article 31 leaves the meaning unclear or gives rise to an absurdity. It is 

not intended to be utilised as a matter of course but rather only as a supplementary 

secondary means, not forming the sole basis of any one interpretative enterprise. The 

reasoning behind this obvious interpretational hierarchy was simply a belief, 

expressed by the ILC, that the text “must be presumed to be the authentic expression 

of the intentions of the parties”.
155

 However, such an assertion constitutes a 

significant bone of contention with commentators such as Klabbers arguing that the 

travaux préparatoires “constitute merely evidence” which “do not have a particularly 

strong relationship to the treaty”.
156
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Aside from the worth to be attached to travaux, there has been some debate 

surrounding where the boundaries for the inclusion of material under this heading 

should be set.
157

 With respect to the ad hoc Tribunals, the preparatory materials of the 

Statutes would appear to be readily identifiable: the Reports of the Secretary-General; 

the discussions of the Security Council including the individual interpretative 

statements of States; and the establishing resolutions. Unsurprisingly, however, this is 

far from the end of the story. Given the fact that the Tribunals purport, for the most 

part, to be applying customary rules of international humanitarian law, in 

interpretational terms the Tribunals are not grappling with a single instrument but 

with an entire raft of international instruments with individual – and potentially 

contradictory – drafting histories and intentions. The scope of applicable material 

falling under the heading of travaux is therefore vast and offers ample opportunity for 

selective readings for either restrictive or expansive and creative purposes.  

Article 33, which refers to the interpretation of treaty texts authenticated in 

two or more languages, is of a distinctly different order, but of relevance to the ad hoc 

Statutes which exist in six language versions, with the English and French versions 

(corresponding to the working languages of the Tribunals) having supposed authority. 

The most relevant provision of Article 33 is paragraph four, which states that: 

[W]hen a comparison of the authentic texts discloses a difference of meaning 

which the application of articles 31 and 32 does not remove, the meaning which 

best reconciles the texts, having regard to the object and purpose of the treaty, 

shall be adopted.
158

 

As with Articles 31 and 32, the interpretation given to a term rests with the 

understanding given to the object and purpose of the instrument.
159

 While 
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contradictory linguistic issues have not been an enormous stumbling block for the 

Tribunals, they have on more than one occasion thrown up some interesting 

constructions.
160

  

  

3.2. The Utilization of Articles 31 and 32 of the Vienna Convention – 

Buttressing the Creative Enterprise 

One of the major hurdles to be overcome in getting at the full extent to which the 

ICTY and the ICTR have had recourse to the Vienna Rules is the simple fact that 

often, and in particular in the early years of their existence, they were implemented 

without express reference to their origin. For example, looking at the Tadić 

Jurisdiction Decision it is obvious that the question of the applicability of the Statute 

to non-international armed conflict was resolved via recourse to the Vienna rules.
161

 

In assessing the application of the grave breaches regime under Article 2 of the 

Statute, the Appeals Chamber clearly and systematically engaged in the three-step 

process for the implementation of the general rule of interpretation set out in Article 

31.  

The Chamber first looked at the ‘literal’ meaning attached to Article 2. While 

Article 31 refers to the ‘ordinary’ meaning attaching to a term, literal interpretation is 

simply a synonym for this approach.
162

 As posited by Rupert Cross, ordinary or literal 

meaning “is the meaning which results from giving to each word an ordinary meaning 

without much reference to the context and applying the provision to a particular 

situation without any regard to its purpose”.
163

 This is precisely how this canon was 

used by the Appeals Chamber: “A literal reading of this provision standing alone may 
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lead one to believe that it applies to both kinds of conflict”.
164

 The Chamber 

acknowledged that the ordinary meaning cannot stand alone as an authoritative 

interpretation and must be better understood in light of the object and purpose of the 

Statute.
165

  

To this end, the Appeals Chamber then engaged in what it described as a 

teleological interpretation of the impugned provisions, which of course equates to 

recourse to the object and purpose behind the Statutes and necessarily involved 

recourse to the travaux préparatoires.
166

 The result of this enquiry was the conclusion 

that:  

[T]he Security Council’s object in enacting the Statute – to prosecute and 

punish persons responsible for certain condemned acts being committed in a 

conflict understood to contain both internal and international aspects – suggests 

that the Security Council intended that, to the extent possible, the subject-matter 

jurisdiction of the International Tribunal should extend to both internal and 

international armed conflicts.
167

  

The interpretation of the applicability of the Statute to non-international armed 

conflicts was rounded off via recourse to a ‘logical and systematic interpretation’ of 

the provision, or (in Vienna terms) a contextual interpretation. Contextual 

interpretation dictates that no one provision should be looked at in isolation but must 

be logically interpreted in light of the entirety of the instrument. The Appeals 

Chamber determined that the relevant context of grave breaches under Article 2 

logically required an examination of both the Statute and the Geneva Conventions of 

1949. The result confirmed the meaning derived from the ordinary meaning and the 

object and purpose of the Statute, i.e. the grave breaches regime applied to non-

international as well as international armed conflicts.
168

  

However, having implicitly and carefully followed the interpretational scheme 

of Article 31, the Chamber had to acknowledge that this interpretation was contrary to 
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the current state of customary international law on the subject.
169

 While appearing to 

remain faithful to customary international law, it nonetheless concluded that there was 

evidence to suggest that international law was developing in this direction but had not 

yet fully crystallized.
170

 This is therefore a perfect example of the Tribunal applying 

the Vienna rules and arriving at a non-creative conclusion. It is interesting to note 

that, in his Dissenting Opinion in the Aleksovski case, Presiding Judge Rodrigues 

followed exactly the same interpretational approach to the question as the Appeals 

Chamber, but arrived at the conclusion that evolving state practice supported a change 

to the rule extending the grave breaches regime to internal armed conflicts.
171

 In the 

course of his opinion, Judge Rodrigues stressed “[t]hese interpretations do not amount 

to an analogy or the creation of new law. Rather, they are merely a method of 

ascertaining law”.
172

 

The apparent reluctance of the Appeals Chamber to refer explicitly to the 

Vienna rules is perhaps illustrative of the relative confusion surrounding the sui 

generis characterization of the Statutes. In referring to literal, teleological and logical 

interpretations, the Chamber was drawing implicitly on the Vienna rules, but more 

explicitly on canons of interpretation drawn from domestic practice. The outcome is 

identical, but the methodological label is different. On occasion there has been 

explicit reference to issues of ‘statutory interpretation’ in the domestic sense, as 

opposed to designating them as issues of treaty interpretation. For example, in the 

Šešelj case, the Appeals Chamber addressed a challenge to the jurisdictional basis of 

crimes against humanity under Article 5 of the Statute, and agreed that the issue was 

“one of statutory interpretation”.
173

 This is more than a semantic point, and reveals the 

relative inconsistency of the interpretational methodology applied by the ICTY and 

ICTR.  
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A clear example of the inconsistency of approach is revealed in circumstances 

where a Chamber or individual judge professes to rely on Article 31 but then proceeds 

to fundamentally misapply it. For instance, in their Joint Separate Opinion in the 

Kanyabashi case, Judges Tieya and Nieto-Navia identify the general rule in Article 31 

and yet declare that:  

[T]he interpreter cannot abandon the plain textual meaning of a word or phrase, 

although the object and purpose of a treaty and the context of its terms are, of 

course, aids to interpretation…The general rule of interpretation of treaties thus 

require that the interpreters must give words, which are clear, plain and 

unambiguous their normal meaning, disregarding the literal meaning only in 

very exceptional circumstances.
174

  

This quite clearly is not the approach enumerated in Article 31, in fact it is antithetical 

to its teleological ambit. Object and purpose and context are not mere aids to 

interpretation – in the sense of supplementary means – but rather are core principles. 

Judge Nieto-Navia took the same approach again in the Aleksovski case, where along 

with Judge Vohrah he exclusively referred to the literal meaning of the phrase 

“protected persons”.
175

 Absolute reliance on the ordinary or literal meaning of a 

provision is often invoked for the express purpose of limiting the creative capacity of 

the adjudicator. In such circumstances, literal interpretation acts as an absolute rule 

rather than as part of a broader interpretational scheme.
176

 It is rare indeed that a 

literal conception will progressively develop the law; on the contrary, it is much more 

likely to limit its effectiveness.
177

 Judge Shahabuddeen memorably summed up the 

misapplication of priorities which would result from favouring a literal interpretation 
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over a purposive one in the Stakić Appeal Judgment: “[e]ven more than domestic law, 

international law is concerned with substance; it is not willing to be mesmerised by 

sacramental words”.
178

  

In the Tadić Jurisdiction Decision, the Appeals Chamber did not fall into the 

trap of applying the individual elements of the general rule contained in Article 31 of 

the Vienna Convention in isolation. However, it is worth noting that, as in the case of 

literal interpretation discussed above, both Trial and Appeals Chambers have 

frequently referenced and applied teleological and contextual rules in isolation 

without making any reference to the ostensible source of such interpretative 

methods.
179

 More often, reference to Article 31 is used as a trigger or justification for 

interpretational recourse to the nebulous and often expansive notion of the object and 

purpose of a provision.
180

 In other cases, the relevant provisions of both Article 31 

and 32 are quoted approvingly and applied in concert.
181

 Some judgments and 

decisions, however, show a more nuanced understanding of Article 31 and have 

correctly identified the four interpretational methods contained within its 

provisions.
182

  

Of course, this discussion of whether Vienna Convention rules could in fact be 

applied by analogy to the Statutes negates the elephant in the room, namely the fact 

that, at their very core, the Statutes are penal instruments which (applying an analysis 

based on domestic practice) should be subject to general principles of criminal law 

and canons of interpretation typically attaching, at least domestically, to criminal 

statutes.
183

 Some judgments of the ad hoc Tribunals, to their credit, have addressed 

the issue of whether the Vienna Convention can or should appropriately be applied by 
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analogy to the Statute.
184

 It is unfortunate that the same degree of introspection and 

caution about the appropriateness and applicability of the Vienna Convention to the 

ad hoc Tribunals was not more widespread. In some circumstances, the Vienna 

Convention was explicitly referenced as a guide to the interpretation of the Rules of 

Procedure and Evidence.
185

 Given that the Vienna Convention was intended to apply 

to the interpretation of treaties, painstakingly drafted in the course of complex 

political negotiations between States, it seems entirely inappropriate to invoke its 

terms in relation to the Rules of Procedure and Evidence drawn up and habitually 

amended by the Tribunal’s own judges. Although the interpretational methods 

referred to in the Vienna Convention may well be useful in the implementation of the 

Rules, it is an unnecessary application of the Convention and a corruption of its 

intended purpose to invoke it in support of the application of such methods to judge-

made rather than treaty law.  

It is evident that recourse to the object and purpose of the Statute or one of its 

provisions has frequently been used as a gateway to the expansion of existing law, 

despite the admonition of Judge Shahabuddeen that “interpretation cannot camouflage 

expansion”.
186

 Obviously, when attempting to identify the object and purpose of a 

provision, the Tribunals have frequently consulted the supplementary sources of 

interpretation identified in Article 32 of the Convention, namely recourse to the 

travaux préparatoires.
187

 It is logical and unsurprising that the Tribunals have made 

such frequent reference to the travaux préparatoires of the various international 

instruments of relevance to their subject-matter jurisdiction as an aid in their 

interpretation. However, as noted by William Schabas, the results of such an enquiry 

can often be distorted in order to reflect the desired interpretational outcome of the 

bench. In referring to travaux préparatoires, the objective is naturally to get at the 
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intentions of the drafters of the instrument; however, the identification of intent can 

often appear to be a greater challenge than the determination of object and purpose. In 

the Tadić Appeal Judgment, the presumed purpose of the drafters of the ICTY Statute 

(to make all crimes against humanity punishable by the Tribunal) was invoked in 

order to trump explicit references in the Report of the Secretary-General and the 

Security Council debates which appeared to require evidence of discriminatory 

intent.
188

 Another bizarre example can be found in the Akayesu Trial Judgment, where 

the Chamber suggested that in order to ensure fidelity to the intentions of the drafters, 

the enumerated list of protected groups in the Genocide Convention could be 

expanded to include any stable and permanent group, despite extensive reference in 

the Convention’s travaux to a deliberate reluctance on the part of States to extend the 

ambit of protected groups.
189

  

The travaux have, on occasion, been treated as a primary, rather than merely 

supplementary, means of interpretation. For example, in the Delalić Trial Judgment, 

the Chamber held that violations of Common Article 3 of the Geneva Conventions 

should be included within the subject-matter jurisdiction of the Tribunal despite the 

lack of explicit reference to them in the Statute. In support of this, the Chamber cited 

a statement by the United States delegate in the Security Council debates on 

Resolution 827, which it held to be authoritative on the basis that it had not been 

contradicted by other delegates.
190

 It sets a somewhat reckless precedent to hold a 

single statement from the drafting history to be authoritative merely because it did not 

give rise to explicit contradiction. It would be all too easy to conceive of a situation 

within the political crucible of the United Nations in which a State would seek to limit 

the scope of applicable law where its own self-interest could be affected. 

Inadvertently creating a precedent whereby a statement made on the basis of such 

motivations could be taken as evidence of the intentions of all the drafters in the 

absence of express disagreement only highlights the inherent perils of insufficiently 

scrupulous use of the travaux.
191

 In the words of Sir Eric Beckett, “to hark back to the 
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travaux préparatoires for the purposes of interpretation may operate like bringing a 

dead hand back from the grave, or subjecting a grown man to the paternal injunctions 

of his boyhood”.
192

 

It is clear from the above discussion that the ad hoc Tribunals have utilized an 

overwhelming variety of interpretational methods, either individually or in concert, 

but have frequently neglected to exercise an appropriate degree of caution or 

consistency in relation to the source and scope of such methods. While it is true that 

the ICTY and ICTR Statutes were sui generis legal instruments, it was logical for the 

Tribunals to conclude that the principles contained in the Vienna Convention could be 

applied to them mutatis mutandis. The teleological tenor of the Vienna rules provide 

ample scope for judicial creativity; it is only regrettable that the ad hoc Tribunals did 

not make use of them in a more systematic and coherent manner. Ultimately, any 

mistakes made in the somewhat scattergun attempts of the judges of both Tribunals to 

identity, create and apply their own rules of judicial interpretation are forgivable in 

light of the undernourished state of the law they sought to make effective and the void 

in the Statutes where a sensible interpretational mandate should have been.  

 

IV. DECISIONAL LEGITIMACY: THE IMPORTANCE OF 

CONSISTENT METHODOLOGY AND EXHAUSTIVE REASONING  

4.1. Interpretative Legitimacy: The Efforts of the Appeals Chamber 

to Identify and Apply a Consistent Methodology 

As was discussed above, the original cohort of judges at the ad hoc Tribunals were 

faced with the task not of applying a body of pre-existing law as much as discovering 

that law, both from the bare bones statute before them and from a laissez faire 

approach to customary law identification. As former member of the ICTY bench, 

Patricia Wald, has remarked:  

… make no mistake: judicial creativity was the mantra of the new courts … 

[t]he role of judicial creativity at the ICTY … in identifying and articulating its 

                                                 
192

 Quoted in J Stone, ‘Fictional Elements in Treaty Interpretation: A Study in the International Judicial 

Process’ (1953-1955) 1 Sydney Law Review 344, 351. 



Chapter 5 

294 

 

law, was indisputable but it had to be performed in a cautious and carefully 

crafted way. The ICTY’s baptismal papers – its Statute and the Secretary-

General’s Report – sought to reassure states and skeptics that this new court 

could not make up its own law, but rather administer that elusive body of 

‘customary international law’…
193

 

As the first President of the ICTY, the late Antonio Cassese appeared to revel 

in the humanizing potential of creative judicial development of international criminal 

law.
194

 For him the function of the international criminal judiciary was subtly 

distinguishable from that of colleagues sitting on related courts and tribunals: 

The issue is that international criminal courts in a way have to play a role that 

goes beyond the traditional role of the judge (the application and interpretation 

of existing law). Why is it so? Because international criminal law is extremely 

rudimentary, the precedents are very poor. If you read the Nuremberg 

judgment, you realize that it is really a very poor judgment.
195

   

Judge Cassese has been described as the “major modern architect and intellectual 

father” of international criminal justice due to his “bold approach to finding and 

forging international criminal law from custom and general principles”.
196

 As Rob 

Cryer has put it, “[i]n this way, he was very much in the Lauterpachtian camp, those 

who saw the judicial function as one which is, or ought to be, dedicated to careful 

development of the law to promote the protection of human beings”.
197

  

Judge Cassese was refreshingly forthcoming in describing the practical 

implementation of this creative function as it played out in the Tadić Appeal 

Judgment’s controversial formulation of the extended form of the joint criminal 

enterprise doctrine: 
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Today, international criminal courts are faced with areas of law that are full of 

gaps. Out of nothing – very few cases – you have to create a new law, and you 

have to say something new. So, again the role of judges is increasingly 

important, particularly in the area of criminal law, where we normally tend to 

stick to the principle of nullum crimen sine lege, but sometimes, you have to 

find a new principle. For instance, we had the Tadić case, where Tadić was 

acquitted by a trial chamber on a particular count because there was no 

evidence that he had taken part in the killing of five Muslims in a particular 

village. He was a member of a group, and there was no evidence that he had 

participated in the killing or that there was a criminal agreement with respect to 

the killing of those people. So he was acquitted because there was no evidence 

of direct responsibility. Then, at the appellate level, the court relied on the 

common law notion of “common purpose” – which is to some extent unknown 

to our countries – where one should have reasonably expected, as a member of 

a sort of criminal gang, that some members of the gang may kill somebody, 

although the individual has not agreed on the killing and has no direct 

responsibility. The adoption of his principle, and the resulting category of 

crime, was a very important development. We were doubtful at the time. May 

we, in criminal law, use notions and new principles? Does this practice infringe 

on the rights of the defendant? The defendant should know in advance under 

which category of crime he may be convicted so that he may adequately 

prepare.
198

 

The Tadić Appeals Judgment stands out as a perfect, if very obvious, example 

of what might affectionately be referred to as the ‘Cassese Approach to Creative Rule 

Development’, which quickly took root in the judicial practice of both the ICTY and 

the ICTR and was adopted by the STL several years later during his time as President. 

This approach essentially mandates that most, if not all, statutory lacunae can be 

addressed via careful, consistent interpretation of the object and purpose of the 

constituent statute,
199

 coupled with the excavation of previously undetected rules of 

customary international law and a principled appreciation of the open texture of legal 

rules. In this way, the Appeals Chamber of the ICTY under the leadership of Cassese 
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insulated the acknowledged need for the creative development of substantive 

international criminal law from accusations of naked judicial activism by deliberately 

couching such creativity in the panacea of custom and accepted rules of statutory and 

treaty interpretation.  

Our key concern as members of the interpretive community is whether we can 

objectively accept the legitimacy of the Appeal Chamber’s approach. To make such a 

determination, our primary concern, as outlined above, is with the argumentative 

method by which the Chamber arrived at its decision and not exclusively with the end 

result. The reading of joint criminal enterprise liability into the text of Article 7(1) of 

the Statute proceeded on a basis of a logically reasoned argument, constructed in the 

following way: 

1. Identification and statement of the gap or ambiguity: in this instance, “whether 

the acts of one person can give rise to the criminal culpability of another 

where both participate in the execution of a common criminal plan”.
200

 

2. Statement of the applicable law: Article 7(1) – “A person who planned, 

instigated, ordered, committed or otherwise aided and abetted in the planning, 

preparation or execution of a crime referred to in Articles 2 to 5 of the present 

Statute, shall be individually responsible for the crime”. 

3. Reference to the understanding attaching to the impugned provision, as laid 

out in the Secretary-General’s Report, as an indication of the drafters’ 

original intent: “An important element in relation to the competence ratione 

personae (personal jurisdiction) of the International Tribunal is the principle 

of individual criminal responsibility. As noted above, the Security Council has 

reaffirmed in a number of resolutions that persons committing serious 

violations of international humanitarian law in the former Yugoslavia are 

individually responsible for such violations”.
201

  

4. Filling of the gap via the adoption of an object and purpose interpretation of 

Article 7(1), as deduced from the context of the Statute and indications of 

                                                 
200

 Tadić (Appeals Judgment) (supra n53), para 185. 
201

 Ibid, para 186, quoting ‘Report of the Secretary-General’ (supra n20), para 53. 



Chapter 5 

297 

 

original intent contained in the Report of the Secretary-General: “An 

interpretation of the Statute based on its object and purpose leads to the 

conclusion that the Statute intends to extend the jurisdiction of the 

International Tribunal to all those ‘responsible for serious violations of 

international humanitarian law’ committed in the former Yugoslavia (Article 

1). As is apparent from the wording of both Article 7(1) and the provisions 

setting forth the crimes over which the International Tribunal has jurisdiction 

(Articles 2 to 5), such responsibility for serious violations of international 

humanitarian law is not limited merely to those who actually carry out the 

actus reus of the enumerated crimes but appears to extend also to other 

offenders”.
202

 

5. Allusion to the principle of effectiveness as an additional justification for the 

filling of the gap: “The above interpretation is not only dictated by the object 

and purpose of the Statute but is also warranted by the very nature of many 

international crimes which are committed most commonly in wartime 

situations … This interpretation, based on the Statute and the inherent 

characteristics of many crimes perpetrated in wartime, warrants the conclusion 

that international criminal responsibility embraces actions perpetrated by a 

collectivity of persons in furtherance of a common criminal design”.
203

 

6. Establishment of the consistency of the interpretation adopted with customary 

international law standards and the ascertainment of the applicable objective 

and subjective elements: “It may also be noted that … international criminal 

rules on common purpose are substantially rooted in, and to a large extent 

reflect, the position taken by many States of the world in their national 

systems … the Tribunal’s Statute does not specify (either expressly or by 

implication) the objective and subjective elements (actus reus and mens rea) 

of this category of collective criminality. To identify these elements one must 

turn to customary international law. Customary rules on this matter are 
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discernible on the basis of various elements: chiefly case law and a few 

instances of international legislation”.
204

  

7. Conclusion: Gap filled – “In sum, the Appeals Chamber holds the view that 

the notion of common design as a form of accomplice liability is firmly 

established in customary international law and in addition is upheld, albeit 

implicitly, in the Statute of the International Tribunal”.
205

     

This clearly illustrates the Appeals Chamber’s cognizance of the obligation to 

develop the law not in an arbitrary and declarative way, but rather by means of 

reasoned argumentation. Throughout the first decade of the ad hoc Tribunals’ 

activities, this method was identifiable in the majority of decisions dealing with 

statutory lacunae of one kind or another.
206

  However, it is nevertheless obvious that 

without the Tribunals’ ‘modern’ approach to customary international law 

identification, the creative capacity of the international criminal bench would have 

been greatly curtailed.
207

  

The ad hoc Tribunals’ distortion of the traditional means of customary rule 

identification – based on the formula of state practice with supporting opinio juris – 

has been the subject of extensive criticism over the years.
208

 It is certainly true that, in 

the context of international criminal law, the identification of customary norms 

requires consideration of additional sources of state practice, such as domestic 

criminal law, for which there will be no supporting opinio juris, as well as soft law 

sources such as General Assembly Resolutions and resolutions of various other 

                                                 
204

 Ibid, paras 193-194. The discussion of the customary international law basis for joint criminal 

enterprise liability runs from para 195-229. 
205

 Ibid, para 220. 
206

 See for example, amongst many others: Erdemović, (Sentencing Appeals Judgment) (supra n52), on 

the permissibility of the defence of duress; Furundžija, (Trial Judgment) (supra n81), on the definition 

of rape and aiding and abetting; Delalić et al., (Trial Judgment) (supra n190), on the applicability of 

common article three of the Geneva Conventions; Prosecutor v Jelisić, (Trial Judgment) IT-95-10-T 

(14 December 1999), on sole perpetration of genocide; Prosecutor v Galić, (Trial Judgment) IT-98-29-

T (5 December 2003), on the war crime of terror; Krstić, (Trial Judgment) (supra n60), on aiding and 

abetting genocide. 
207

 See further Roberts, ‘Traditional and Modern Approaches to Customary Law’ (supra n45). 
208

 See for example Schabas, ‘Judicial Activism and the Crime of Genocide’ (supra n189); 

Nollkaemper, ‘The Legitimacy of International Law’ (supra n50); Bantekas, ‘Reflections on Some 

Sources and Methods of International Criminal and Humanitarian Law’ (supra n40); van den Herik, 

‘Using Custom to Reconceptualize Crimes Against Humanity’ (supra n70); Zahar and Sluiter, 

International Criminal Law: A Critical Introduction (supra n31). For a contrary view, see Meron, ‘The 

Revival of Customary Humanitarian Law’ (supra n41). 



Chapter 5 

299 

 

multilateral forums.
209

 Such a modern approach to customary international law 

identification is not per se objectionable, and is indeed observable in the practice of 

other international courts and tribunals.
210

 However, issues do arise with respect to the 

consistency of the approach adopted. In the understandable eagerness to underpin the 

basis for the creative development of the law in observable norms of customary 

international law, there has been a tendency to treat this source of law as a panacea for 

all the interpretative woes facing the bench. In their attempt to identify new norms 

based on state practice and opinio juris, significant reliance has been placed on post-

World War II military tribunal jurisprudence as well as obscure case-law from a 

handful of jurisdictions, the relevance of which is often very difficult to determine.
211

 

In fact, the jurisdictions relied upon in the latter regard frequently (and coincidentally) 

tend to conform with the backgrounds of the bench and that of their legal officers.   

There is a definite danger that the convenient selectiveness of established and 

newly identified customary rules is being used as a fail-safe mechanism when 

compliance with the principle of legality is consequently brought into question. Some 

critical scholars – and certainly defence practitioners – could be forgiven for believing 

that, before the international criminal tribunals, customary international law is to be 

considered inherently malleable and capable of saying whatever you want it to say.
212

 

Cassese was without doubt keenly aware of the creative potential of custom:  

At least, in my area in international law, lawmakers very often are utterly 

impotent. Lawmakers often cannot make a decision, and the judges have to step 

in and decide, in lieu of lawmakers … We have all made judgments. We know 

that we are prone to manipulation. We manipulate laws, standards, political 

principles, and principles of interpretation. Very often in a criminal case, I 

sense that the defendant is guilty, and common sense leads me to believe that 
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we should come to a particular conclusion. Then I say, “alright, let us now build 

sound reasoning to support that conclusion”.
213

      

There is therefore a legitimate concern that recourse to new norms of 

customary international law, identified on the basis of questionable evidence of state 

practice and opinio juris, may be used as a means of concealing the arbitrary 

development of the law and its fraught relationship with the principle of legality. It is 

the responsibility of the interpretive community to remain vigilant of the possibility of 

such arbitrary development, by constantly testing the grounds upon which creative 

interpretation is based and raising the alarm-bells when compliance with the principle 

of legality is called into question. Should the interpretive community shirk this 

responsibility, we face the prospect of core aspects of the progressive development of 

international criminal law being based not on rigorously extracted norms of 

customary international law, but rather on a series of fictions. It must be borne in 

mind that “the elasticity of legal rules in not unlimited” and, as Morris Cohen has 

eloquently cautioned; 

[W]hen the new wine can no longer be poured into the old bottles courts resort 

to fictions, whereby the new vessels are adopted as old possessions of the legal 

household. Legal fiction is the mask which progress must wear to pass the 

faithful but blear-eyed watchers of our ancient legal treasures. But though legal 

fictions are useful in thus mitigating or absorbing the shock of innovation, they 

work havoc in the form of intellectual confusion. The least that can be said is 

that they tend to make us all ignore the magnitude and character of the actual 

changes wrought by them. The mask shuts off a great deal of needed light.
214

  

 While there is absolutely no question of the centrality of judicial creativity in 

the development of contemporary international criminal law, the foregoing has 

illustrated that, irrespective of the forum, certain rules or boundaries must be 

respected if judicial creativity is not to descend into the realm of judicial activism. 
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4.2. The Importance of Exhaustive Reasoning for the Acceptance of 

Judicial Decisions 

There is another additional factor which is crucial for the perceived legitimacy of 

judicial interpretation, not only among the epistemic community but also in relation to 

the acceptability and reliability of judicial findings from the viewpoint of other 

members of the bench: the necessity of exhaustive legal reasoning.
215

 The quality of 

legal reasoning is crucial to the perceived legitimacy of judicial decisions and 

interpretations; as Judge Mancini of the European Court of Justice put it, “what makes 

a judge ‘good’ is his awareness of the constraints on judicial decision-making and the 

knowledge that rulings must be convincing in order to evoke obedience”.
216

 The 

judgments of the European Court of Human Rights have, for the most part, been 

accepted by national courts and approvingly cited by commentators due to the 

comprehensiveness and consistency of their reasoning, which “scrupulously 

examine[s]… the facts, the law and the practice”.
217

 Detailed reasoning which 

acknowledges the submissions of the parties and provides an explanation for the 

ultimate findings is vital for the establishment of a degree of certainty and 

predictability in judicial decision-making and respect for judicial authority; “[l]awyers 

and litigants who are convinced that their arguments have been heard and carefully 

considered are more likely to conclude that the judicial system is sufficiently fair to 

decide in their favour in a subsequent case, and perhaps to feel partially vindicated 

even on the losing side”.
218

 Perceptions of the legitimacy of legal reasoning are not 

dependent on approval of the conclusion or outcome reached; “practitioners are 
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usually in agreement about what represents ‘good’ legal reasoning, even if they 

disagree about a particular decision”.
219

  

The Appeals Chamber has acknowledged the importance of detailed 

reasoning, recognizing that, unlike juries, “Trial Chambers cannot restrict themselves 

to the ultimate issue of guilty or not guilty; they have an obligation [under the Statute 

and the Rules] to give a reasoned opinion”.
220

 Although international law does not 

explicitly provide for a binding system of precedent,
221

 international courts often 

follow the reasoning adopted in previous decisions.
222

 In the Aleksovski case, the 

Appeals Chamber acknowledged “the need for certainty, stability and predictability in 

criminal law”,
223

 and therefore held that “in the interests of certainty and 

predictability, the Appeals Chamber should follow its previous decisions, but should 

be free to depart from them for cogent reasons in the interests of justice”.
224

 As was 

discussed above in relation to the Perišić case, if a particular decision or interpretation 

involves a departure from established case law, it is even more important for a judge 

to provide detailed reasoning to explain and justify the divergence from previous 

jurisprudence on the issue.
225

  

In order to comply with the intentions of the Security Council and ensure that 

the Tribunals apply “a single, unified, coherent and rational corpus of law”,
226

 the 

requirement for clarity and exhaustiveness of reasoning at the appellate level is even 

more pronounced. It is a settled principle of ICTY and ICTR jurisprudence that 
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“where the Appeals Chamber finds an error of law in the Trial Judgement arising 

from the application of the wrong legal standard, the Appeals Chamber will articulate 

the correct legal standard and review the relevant factual findings of the Trial 

Chamber accordingly”.
227

 This approach clarifies the law for the parties, other judges 

and members of the epistemic community, and provides judicial guidance on the 

correct reasoning which should be followed in future cases. The failure to provide 

sufficient reasoning to support a particular interpretation or decision is not only 

unsatisfactory from the perspective of ensuring the perceived legitimacy of judicial 

findings, it may also constitute an error of law under the standard of appellate review 

set out above. This requirement applies not only to interpretations of law but also to 

contentious findings of fact, which must be based clearly on evidence received in the 

course of proceedings.
228

  

An illustrative example of this principle is provided by the Gotovina Trial 

Judgment’s findings on the margin of error for artillery weapons, a crucial issue of 

fact in the case for the purpose of establishing the individual criminal responsibility of 

the accused for incidents of shelling in four locations in Croatia during Operation 

Storm. Despite not having heard detailed evidence about the factors which could 

affect the margin of error of the artillery weapons used by Croatian Army troops in 

the course of allegedly shelling civilians and civilian objects, the Trial Chamber 

concluded summarily that it was “a reasonable interpretation of the evidence that 

those artillery projectiles which impacted within a distance of 200 metres of an 

identified artillery target were deliberately fired at that artillery target”.
229

 Having 

made this determination without any detailed reasoning or explanation for its 

evidentiary basis, the Trial Chamber went on to apply the so-called ‘200 Metre 

Standard’ uniformly to all incidents of artillery shelling in the four locations referred 
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to in the indictment. Based on this somewhat arbitrary benchmark, the Chamber 

found that “all impact sites within 200 metres of a target it deemed legitimate could 

have been justified as part of an attack offering military advantage”, whereas by 

contrast, “all impact sites more than 200 metres from a target it deemed legitimate 

served as indicators of an indiscriminate artillery attack”.
230

  

The Appeals Chamber judgment was strongly critical of the Trial Chamber’s 

lack of detailed reasoning in arriving at the 200 Metre Standard, finding that “there 

was a need for an evidentiary basis for the Trial Chamber’s conclusions, particularly 

because these conclusions relate to a highly technical subject: the margin of error of 

artillery weapons in particular conditions”.
231

 The Appeals Chamber found that the 

Trial Chamber had not explained “the specific basis on which it arrived at a 200 metre 

margin of error as a reasonable interpretation of the evidence on the record”,
232

 noting 

that the Trial Judgment “contain[ed] no indication that any evidence considered by 

the Trial Chamber suggested a 200 metre margin of error”.
233

 Although the 

Prosecution had suggested that the 200 Metre Standard had been arrived at as “a 

maximum possible range of error based on the evidence”, the Appeals Chamber 

rejected that argument because the Trial Chamber had not justified its findings on that 

basis, and found that “absent any specific reasoning as to the derivation of this margin 

of error, there is no obvious relationship between the evidence received and the 200 

Metre Standard”.
234

 The Appeals Chamber also criticized the Trial Chamber’s failure 

“to justify its decision to apply the 200 Metre Standard uniformly to artillery shelling 

[in all four locations]” despite having heard evidence that a number of factors could 

affect the margin of error of artillery weapons, particularly because it had failed to 

make findings on the impact of those factors in respect of the four locations 

considered.
235

  

 The Appeals Chamber concluded that “[t]he Trial Chamber’s failure to make 

crucial findings and calculations may be partially explained by its observation that it 
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did not receive detailed evidence on the factors… affecting artillery shells’ range of 

error”.
236

 However, it found that “the Prosecution’s failure to proffer relevant 

evidence did not justify the Trial Chamber’s insufficient analysis in this regard”.
237

 

The Appeals Chamber held that the Trial Chamber’s reasoning in adopting and 

applying the 200 Metre Standard had been deficient in two respects; firstly that 

arriving at a margin of error which was not clearly based on evidence contained in the 

record of the case “constituted an error on the part of the Trial Chamber”, and 

secondly that having “provided no explanation as to the basis for the margin of error it 

adopted… amounted to a failure to provide a reasoned opinion, another error”.
238

 In 

light of the failure to provide adequate reasoning for deriving the 200 Metre Standard 

which was a “core component” of its analysis of the incidents of artillery shelling,
239

 a 

Majority of the Appeals Chamber found that the Trial Chamber’s errors had been 

“sufficiently serious” that its conclusions on the indiscriminate shelling of civilian 

objects could not be sustained.
240

 Discounting the Trial Chamber’s 200 Metre 

Standard and considering the totality of the remaining evidence, the Majority found 

that “no reasonable trier of fact could conclude beyond reasonable doubt that [the four 

locations] were subject to unlawful artillery attacks”,
241

 and therefore reversed the 

Trial Chamber’s findings and quashed the defendants’ convictions on that count.
242

  

Although Judge Agius and Judge Pocar dissented from the Majority’s findings 

on the acquittal of the appellants, Judge Meron noted that “the bench [was] 

unanimous in holding that the Trial Chamber erred in deriving the 200 Metre 

Standard” and that although the minority disagreed about the consequences of the 

error, “there is no dispute over its existence”.
243

 Judge Agius strongly disagreed with 

the Majority’s “overly compartmentalised and narrow view” in discarding all the Trial 

Chamber’s conclusions based on its assessment of one “underpinning piece” of 
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evidentiary analysis,
244

 as a result of which “the 200 Metre Standard [became] fatal to 

the whole Trial Judgement”.
245

 Ironically, given its findings on the severity of the 

consequences of the Trial Chamber’s failure to provide sufficient reasoning for its 

conclusion on the margin of error, Judge Agius pointed out that the Majority had 

likewise failed to formulate and apply its own legal standard for the margin of error 

and therefore failed to apply the correct standard of review, whether the Trial 

Chamber’s error was to be considered as an error of law or one of fact.
246

 He noted 

that the Majority had “patently fail[ed] to even attempt to articulate any legal standard 

with which to replace the 200 Metre Standard”.
247

 In the opinion of Judge Agius, “the 

Majority’s reasoning is defective, just as the Trial Chamber’s decision to adopt the 

200 Metre Standard was defective”,
248

 because, in the absence of any established 

margin of error, “it would practically be impossible to classify any attack as 

indiscriminate”.
249

 Judge Agius also criticised the Majority for having ignored 

relevant evidence regarding the shelling of specific locations several hundred metres 

from any legitimate artillery target, and concluded that the Majority should not have 

“effectively [written] off these and other significant findings” in arriving at its 

decision that no reasonable trier of fact could have concluded that the artillery attacks 

were unlawful.
250

  

In his dissent, Judge Pocar likewise criticised the Majority for having failed to 

provide sufficient reasoning for their own conclusions and for not correctly following 

the standard of review on appeal. Like Judge Agius, Judge Pocar agreed that the Trial 

Chamber’s lack of a reasoned opinion for its decision to apply the 200 Metre Standard 

constituted an error of law,
251

 but found that the Majority had not explicitly identified 

whether the Trial Chamber’s adoption of the Standard without a sufficient evidential 
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basis constituted an error of fact or an error of law.
252

 In line with the proper process 

of  appellate review following the finding of an error of law on the part of the Trial 

Chamber, the Appeals Chamber should have identified and articulated the correct 

legal standard and then either applied that standard to the evidence contained in the 

trial record or remanded the issue back to the Trial Chamber to apply the correct 

standard, but the Majority failed to follow either of these steps in relation to the 200 

Metre Standard.
253

 Judge Pocar therefore found the Majority’s opinion to be flawed 

not only because it was “in violation of our standard of review on appeal, but also 

because it fails to conduct the review of the evidence it enounced it would do”.
254

 

Judge Pocar was scathing in his assessment of the “paucity of the legal 

analysis in the Majority’s reasoning”, particularly in light of the fact that the Majority 

had criticised the Trial Chamber for its “failure to provide a reasoned opinion for the 

standard adopted and reverse[d] its conclusions while simultaneously failing to 

articulate the standard that should have been applied”.
255

 His summary of the range of 

issues which had been elided from the Majority’s analysis is devastating and deserves 

to be reproduced in full: 

By not articulating the correct legal standard, the Majority falls short of 

correcting any legal errors in the Trial Judgement and clarifying the law the Trial 

Chamber should have applied when assessing the legality of an attack directed on 

civilians and civilian objects. It also fails to consider whether the artillery attacks 

on the Four Towns were lawful or not when the evidence is assessed in light of 

the principles of international humanitarian law (‘IHL’). First, the Majority fails 

to give any indication as to what the correct legal standard was. Does the 

Majority consider that the correct legal standard was a 400-metre standard? A 

100-metre standard? A 0-metre standard? The Appeal Judgement provides no 

answer to this question. Second, the Majority also fails to clarify on which basis 

the correct legal standard should have been established. Does the Majority 

consider that a legal standard can be established on a margin of error of artillery 
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weapons?... Is a Trial Chamber not limited in its analysis to the strict application 

of IHL principles? Here again, the Appeal Judgement is mute on these issues. 

Third, if the Majority considers that applying a presumption of legality to analyse 

the evidence of the shelling attacks and the artillery impacts in order to establish 

its lawfulness is incorrect, it further fails to articulate which legal principles the 

Trial Chamber should have applied. Does the Majority consider that the Trial 

Chamber should have applied the principles of customary IHL in its analysis? If 

so, which exact IHL principles should the Trial Chamber have applied in 

assessing whether the artillery attack was lawful? Does the Majority consider that 

the minimum applicable legal standard was to analyse whether the shelling was 

aimed at targeting military objectives offering a definite military advantage, 

whether it was done in respect of the principle of proportionality and after all 

precautionary measures had been taken? Silence…
256

 

As a result of this incomplete reasoning, Judge Pocar concluded that the findings of 

the Majority had provided more questions than legal answers, and he therefore 

“fundamentally dissented” from the decision by which findings of guilt based on 1300 

pages of analysis by the Trial Chamber had been “sweepingly reversed in just a few 

paragraphs, without careful consideration… and a proper explanation”.
257

 

 The Gotovina case provides a revealing and instructive example of the central 

importance of exhaustive reasoning for the legitimacy of judicial decisions. While the 

Appeals Chamber were unanimous in their criticism of the Trial Chamber for failing 

to provide a sufficiently reasoned opinion for adopting the 200 Metre Standard (and 

indeed, ultimately reversed virtually the entirety of the Trial Chamber’s findings and 

all convictions against the two accused as a consequence of that error), the dissenting 

judges were equally critical of the Majority for not providing a more detailed 

explanation of their own reasoning in rejecting the findings of the Trial Chamber, for 

going beyond the evidence contained in the Trial Judgment and for failing to follow 

the correct procedure for appellate review. The paucity of the legal reasoning and 

resulting conclusions in both the Trial and Appeal Judgments has been the subject of 

harsh criticism, not only from the dissenting judges, but also from academic 
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commentators and the wider epistemic community, and has significantly undermined 

the perceived legitimacy of the proceedings in the case.    

 The decision of the Trial Chamber to adopt, “without explanation”, the 200 

Metre Standard as the acceptable margin of error for targeting of artillery weapons 

was a source of tremendous concern for military experts, in light of the potential 

detrimental impact of the judges’ findings on the ability of commanders to ensure 

compliance of future military operations with principles of international humanitarian 

law.
258

 They highlighted the fact that the flawed and incomplete reasoning in 

Gotovina represented a significant missed opportunity: “[b]ecause of the great 

potential for this decision to become a persuasive authority in the law of targeting, the 

experts believe it is important to highlight the legal flaws in the judgment and, even 

more important, the longer-term detrimental effects that the faulty application of the 

law will likely cause”.
259

 It was felt that “the effect of the Trial Chamber’s reasoning 

was to create a de facto strict liability standard for those ordering attacks since it left 

no room for error”.
260

 One defence witness, who had provided an expert report on 

artillery targeting whose findings were largely followed by the Trial Chamber in their 

assessment of the lawfulness of targeting military objectives, described himself as 

“stunned” by the Chamber’s conclusions that the artillery attack was unlawful “based 

on the imposition of a 200 metre range of error unsupported by any evidence in the 

record”, despite the finding that “96% of the projectiles were fired at legitimate 

military objectives”.
261

 The military experts were sufficiently concerned about the 

potential implications for operational compliance with international humanitarian law 
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that they attempted to file an amicus curiae brief on issues of proportionality at the 

appeal phase,
262

 which was ultimately rejected.
263

  

 The reasoning of the Appeals Chamber judgment was equally harshly 

criticized. Marko Milanovic described the Appeals Judgment as “a disaster at almost 

every level” in terms of “the process, the reasoning, the appearances and the broader 

repurcussions that all these will have”.
264

 Other commentators have likewise critised 

the Appeals Chamber’s “fail[ure] to justify its crucial findings”.
265

At an expert 

roundtable convened by the Hague Institute for Global Justice, participants 

condemned the Appeals Chamber for “failing to specify the nature of the [Trial 

Chamber’s] error concerning the 200-meter standard” despite their “express duty to 

provide exhaustive reasoning when pronouncing judgment” in the interests of legal 

certainty.
266

 The omission by the Appeals Chamber to clarify whether the Trial 

Chamber’s error was one of law or one of fact had significant implications for the 

correct standard of review to be applied. Although the Appeals Chamber found that 

“[the Trial Chamber’s] failure to provide a reasoned opinion was an error of law”, 

they concluded that this “gave them the right to undertake a de novo review of the 

record without giving any deference to the findings of the Trial Chamber”, a 

“maneuver [which] permitted the Appeals Chamber to substitute their findings for 

those of the Trial Chamber without applying the standard of review normally 

applicable to errors of fact”.
267

 This approach was perceived as illegitimate since 

“[t]he Appeals Chambers’ novel use of de novo review in cases where the error is the 

failure to provide a reasoned opinion based on a Trial Chamber’s factual mistake is 
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unsupported by the case law of either the ICTY or the [ICTR] and could have future 

negative repurcussions if the International Criminal Court [followed this 

precedent]”.
268

  

 The Gotovina Appeals Judgment was one of the most controversial decisions 

issued by either of the ad hoc Tribunals, not only due to the acquittal of the 

defendants but also because of the “sheer vehemence of the disagreement between the 

majority and the minority, which is probably unprecedented in the ICTY’s 

jurisprudence”.
269

 Judge Pocar described the Majority’s interpretation of the evidence 

as “grotesque”,
270

 implicitly questioned their motives for dismissing the entire 

existence of a joint criminal enterprise to commit crimes against Serb civilians,
271

  

and denounced the entire Appeal Judgment as “wholly erroneous”
272

 and 

“contradict[ing] any sense of justice”.
273

 One commentator concluded that the Appeal 

Judgment “has proven to be highly controversial and polarizing because it is deeply 

problematic in a number of fundamental ways… [the Majority’s approach is] 

critically devoid of substance… [and] extremely weak”.
274

 The flaws in the reasoning 

adopted by the Trial and Appeals Chambers not only undermined the legitimacy of 

the findings in the case, but also the perceived legitimacy of the ICTY as an 

institution. The fallout from the Appeals Judgment was devastating in light of the 

long-standing criticisms of the ICTY as a fundamentally political institution; as one 

commentator put it: “[i]ts credibility is now not just in tatters – it is nil”.
275

 The 

political and social consequences of the Appeals Chamber’s decision to acquit 

Gotovina and Markač for their role in Operation Storm had a seismic impact on the 

precarious reconciliation process in the Balkans, since the verdict was viewed “as a 

blanket vindication of Croatia’s conduct and aims during [the war]”.
276

 The judgment 

was seen as having “humiliated the Serb victims” and convinced even those who had 
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previously supported the ICTY that the Tribunal was “highly biased… reducing the 

rule of law by acting more as a political than a legal institution”.
277

 It is questionable 

whether any finding which resulted in the acquittal of two Croatian defendants for 

crimes committed against Serbs would not have been viewed as controversial and 

divisive; however, it is clear that the failure to provide sufficiently exhaustive 

reasoning at both the trial and appeal stage significantly exacerbated the perception of 

illegitimacy attaching to the Tribunal’s verdict in the case.   

 

4.3. Conclusion 

It is clear that the quality and consistency of the methodology and reasoning applied 

by the ad hoc Tribunals in their interpretation of international criminal law has a 

significant effect on both the internal and external perceptions of the legitimacy of 

judicial decision-making. Whether or not an observer agrees with the ultimate 

conclusion reached by the judges, the perceived authority and validity of their 

findings are undoubtedly influenced by the substance of the process followed in 

reaching that conclusion. Decisions which follow a comprehensive and systematic 

methodology for the identification and interpretation of gaps in the applicable law, 

such as that applied by the Appeals Chamber in its development of the principle of 

joint criminal enterprise discussed above, have the potential to clarify and advance 

judicial understanding of the law. The importance of providing sufficiently exhaustive 

reasoning for legal and factual findings in the interests of certainty and predictability 

is amply illustrated by the negative consequences of a failure to adhere to the proper 

standard in the Gotovina case. This is true not only at the ad hoc Tribunals; the impact 

of the detailed reasoning and interpretative methodology employed by Judge Doherty 

in her dissenting opinion in the AFRC case on the subsequent acceptance by the 

Appeals Chamber of the Special Court for Sierra Leone of the existence of a distinct 

crime against humanity of forced marriage under the rubric of other inhumane acts 

has been widely acknowledged.
278

 The consistency and transparency of the process by 
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which judges interpret legal principles, particularly where it involves the progressive 

development of international criminal law, has an undoubted impact on the perceived 

legitimacy of the exercise of the international criminal judicial function and the 

maintenance of the distinction between judicial creativity and judicial activism. 

 

V. CONCLUSION 

The failure of the drafters of the ICTY and ICTR Statutes to include an express 

interpretational provision constitutes a major design flaw in their construction. It does 

nevertheless appear to have been a deliberate choice. It is unnecessary to proclaim the 

revolutionary effects the establishment of the ad hoc Tribunals have had on the 

system of international criminal justice as it then existed. Looking at the 

circumstances of their establishment, it is clear that in order to ensure that this new 

international criminal mechanism was to be effective, it was necessary to place as few 

formal interpretational constraints as possible on those judges trusted with its 

implementation. The law was not sufficiently certain to allow a strict construction of 

its terms. All that could be said was that the system must be fair, it must not be in 

flagrant violation of the principle of legality and it must be effective. Alexander Zahar 

and Göran Sluiter summarized this well:  

Compared with state jurisdictions, where the whole of the criminal law is found 

in Acts of Parliament and in judicial decisions that have interpreted and applied 

the legislature’s provisions, the ad hoc tribunals, and in particular the ICTY and 

ICTR, have lived the life of hunter-gatherers in a legal wilderness. They have 

had to track down and synthesise for themselves the law to apply to the facts.
279

  

It should be noted that some judges showed a particular awareness of the 

vacuum created by the absence of comprehensive rules of interpretation, and 

attempted to make their own contribution to the identification of a coherent 

interpretational model. Most notable in this regard are the efforts of Judge Cassese in 
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the Tadić Appeal Judgment,
280

 Judge Karibi-Whyte, Judge Odio-Benito and Judge 

Jan sitting as the Trial Chamber in Delalić,
281

 Judge Robinson for his Declaration in 

the Furundžija Appeal Judgment,
282

 and Judge Shahabuddeen in the Stakić Appeal 

Judgment.
283

 In relation to the enormity of the interpretational task facing the 

Tribunals, former President of the ICTY Antonio Cassese commented that: 

This need [for developmental statements through obiter dicta] is all the more 

notable in the area of international criminal law – a corpus of rules that is 

unclear and underdeveloped. There, a set of judicial findings plus some 

appropriate obiter dicta on a few important legal side-issues may contribute to 

the determination of applicable customary international law rules and 

principles, as well as to the proper construction of treaties and other written 

international rules. As long as the rights of the accused are respected and the 

nullum crimen sine lege principle is complied with, international judges may 

contribute to the gradual clarification of existing law. Of course, one should not 

be oblivious to the possible flaws or abuses. Courts may indulge in legal 

discussions that not only are peripheral to the ratio decidendi, but may also 

prove simply academic and sometimes also misleading for future courts 

pronouncing on the same matters.
284

 

This chapter has endeavoured to place the interpretational efforts of the bench 

of the ad hoc Tribunals in context by examining the drafting of the Statutes, recourse 

to customary international law, the available methods of interpretation for 

international law and the application of some of those methods in practice. The final 

section of the chapter examined the perceived legitimacy of the interpretative 

methodology employed by the Tribunals’ judges and the importance of consistency 

and exhaustive reasoning for the wider acceptance of judicial decisions. Although 

there were clearly some missteps in this process, it would be churlish not to 

acknowledge that the end result was the progressive development of international 

criminal and international humanitarian law and a triumph of law over impunity. If in 
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the view of strict legal positivists the creative interpretational enterprise of the ad hoc 

Tribunals was the epitome of judicial madness, they must surely admit that in light of 

the unique challenges facing the judges of those institutions, there was undoubtedly 

some method in it. In this respect, it should always be borne in mind that “nothing 

stands against lunacy in the law but the reasoning judge”.
285

 

                                                 
285

 RJ Traynor, ‘The Limits of Judicial Creativity’ (1977-1978) 63 Iowa Law Review 1, 6. 



Chapter 6 

316 

 

CHAPTER 6 – THE END OF JUDICIAL 

CREATIVITY? THE ROME STATUTE AND 

THE INSTITUTION OF INTERPRETATIVE 

RESTRAINT  

 

I. INTRODUCTION 

The successful conclusion of the Rome Conference in July 1998 heralded a new era in 

which the utopia of a genuinely realizable notion of global justice was one small but 

significant step closer to realization. While primary responsibility for the drafting of 

the constituent statutes for the Yugoslavia and Rwanda Tribunals was entrusted to the 

United Nations Office of Legal Affairs,
1
 at Rome, state delegations took the reins for 

what was to prove to be a highly complex and often fraught drafting process.
2
 With 
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direct state involvement came the influence of competing state interests and the 

challenge of delicate consensus-building. Amongst the primary objectives of states at 

Rome was the desire to ensure, as much as possible, that the constituent statute of any 

future permanent International Criminal Court should be comprehensive in terms of 

the clear provision of positive rules in a manner akin to that of a domestic criminal 

code.   

While states may have sought such a comprehensive code out of a genuine 

desire to ensure the certainty and predictability of applicable rules in full conformity 

with the principle of legality, it brought with it the potential added benefit (at least in 

the view of skeptical or cautious states) of curtailing the interpretative freedom of the 

bench and, by extension, their role in the progressive development of the law. It is 

evident from a cursory observation of the near-exhaustive nature of the definitional 

parameters of the subject-matter jurisdiction of the Court (Articles 6, 7 and 8)
3
 that 

states wished to limit the space within which the bench would be required to look 

beyond the text of a provision in the exercise of their interpretative mandate. The 

logical inference to be drawn from the punctilious nature of the Rome Statute is that it 

represents an implied stifling of the judicial role in the continued progressive 

development of international criminal law, a role which, as this thesis argues, has 

been central to the realization of the international criminal legal order.
4
 In drawing 

this inference, it is assumed that states wished to move international criminal 

adjudication away from its common law heritage, placing ever-greater emphasis on 

the sanctity of positive rules and a pseudo separation of powers which clearly 

distinguished the bench from the legislative mandate assumed by the states 

themselves. However, in so doing, states effectively sought to reengineer the very 

nature of the international criminal judicial function.  

                                                                                                                                            
Institution for the Twenty-First Century: Multilateral Diplomacy and the International Criminal Court’ 

(2000-2001) 46 McGill Law Journal 1141. 
3
 Rome Statute, Articles 6-8. 

4
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While the drafters of the Rome Statute may have intended to curtail the 

creative interpretative capacity of the bench, of course it does not automatically 

follow that such intentions would be obediently and unwaveringly honoured by the 

bench. Irrespective of the purported textual clarity of the instrument, the primary task 

of the judge with respect to the interpretation and application of the law remains 

undiluted. Textual clarity does not transform adjudication into a simple and entirely 

predictable mechanical process, however much states may wish this to be the case. 

The application of law is dependent on a preceding act of interpretation since it is 

necessary “to form an understanding of what the authoritative text requires in order to 

apply it”.
5
 Interpretation, which, as has been previously outlined, is essentially the 

process by which the meaning of a text is understood and expressed, cannot be 

realistically constructed as an impersonal objective process. The subjective 

predilections and cultural assumptions of the bench lie to a greater or lesser extent in 

the background of the interpretative process. On a hermeneutical level, “[t]he text is 

not an object entirely independent of its reader, nor its interpretation an entirely 

individual and subjective activity”.
6
  

The objective of this chapter is to assess whether or not the Rome Statute’s 

attempt to restrain the interpretative freedom of the bench, embodied in particular in 

Articles 21 and 22, has had a meaningful impact on the role of the bench in the 

development of substantive international criminal law. In considering Article 21, it is 

argued that it constitutes much more than a mere provision delineating the sources of 

applicable law, and should be viewed as being akin to a general interpretative 

provision, dictating not only the applicable rules but also the manner, circumstances 

and order in which the bench must interpret and apply them. It is suggested that 

Article 21 conceives of the judicial function as a mechanical and (crucially) 

manageable process in which the text of the statute is omniscient. However, while the 

textualism mandated by Article 21 is certainly to the fore in the Court’s interpretative 

practice to date, it is nonetheless evident that it is not dogmatically adhered to, with 

the bench willing to exploit the chinks in Article 21’s armour in order to pursue a 

creative interpretational approach (most typically in line with a teleological approach) 

                                                 
5
 N MacCormick, ‘Argumentation and Interpretation in Law’ (1995) 9 Argumentation 467, 470. 

6
 I Johnstone, ‘Treaty Interpretation: The Authority of Interpretative Communities’ (1990-1991) 12 

Michigan Journal of International Law 371, 378. 
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when deemed necessary from a normative and policy perspective. In delineating the 

contours of the Court’s practice with respect to Article 22 and in relation to the 

provision of strict construction under Article 22(2) in particular, it is suggested that 

while such a provision is entirely appropriate in the context of a penal statute, its 

application does not necessarily prohibit progressive interpretation in all 

circumstances.  

In order to frame the parameters of the discussion of Article 21 and 22’s 

disciplining potential, the chapter begins in Section II with a consideration of the 

potential negative impact of the Rome Conference’s codification effort on the diverse 

applicable law available to the ICC bench, before looking at the import of Article 10 

of the Rome Statute on the development of customary norms of international criminal 

law. In section III we turn from framing the discussion to a detailed exploration of the 

contours of Article 21 and 22(2) and their potential corseting of the interpretative 

freedom of the bench. In so doing, the section considers issues surrounding the limits 

of textualism (with a specific focus in this respect on the benches’ interpretation of 

Article 25(3)(a)), the institution of a hierarchy of sources, the role of internal and 

external precedent, and the overarching significance of international human rights law 

in providing space for progressive interpretation of the Rome Statute.  Finally, in 

section IV some conclusions are offered. 

 

II. THE ROME STATUTE AND THE CODIFICATION OF 

INTERPRETATIVE RESTRAINT  

The codification of law is a necessary and important step in the maturation of any 

legal order. Legislative efforts in this area, to any observer with an interest in legal 

certainty and the general flourishing of the rule of law, are to be encouraged and 

widely supported. This rings especially true with respect to the codification of penal 

laws. On the eve of embarking on the epic task of drafting the Model Penal Code, its 

principal architect Herbert Wechsler, reflected on the societal significance of such an 

undertaking: 
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If penal law is weak or ineffective, basic human interests are in jeopardy. If it is 

harsh or arbitrary in its impact it works a gross injustice on those caught within 

its toils. The law that carries such responsibilities should surely be as rational 

and just as law can be. Nowhere in the entire legal field is more at stake for the 

community or for the individual.
7
  

For Weschler, the absence of a codification effort was an indicator of “neglect and 

inattention” of the legal order.
8
 We might say that from an international legal 

perspective, the importance of the development of codified rules has not gone entirely 

unnoticed or unaddressed.
9
 For instance, it is important not to forget the import of 

Article 13(1)(a) of the Charter of the United Nations bestowing on the General 

Assembly the responsibility for “promoting international cooperation in the political 

field and encouraging the progressive development of international law and its 

codification”.
10

 Neither should we forget the fact that in giving substance to Article 

13(1)(a), the General Assembly saw fit to establish the International Law Commission 

(‘the Commission’), which since 1947 has been actively engaged in “the promotion of 

the progressive development of international law and its codification”.
11

 The 

codification of customary norms offers the prospect of “legal clarity and certainty, 

systematization of the law, coherence, consistency and perhaps the reform of pre-

existing deficient law”.
12

 But in general terms at least, what does codification 

necessarily mean? For instance, does it simply involve “the writing down of already 

existing rules of law”,
13

 with little or no deviation from established practice? 

                                                 
7
 H Wechsler, ‘The Challenge of a Model Penal Code’ (1952) 65 Harvard Law Review 1097, 1098. See 
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 Wechsler, ibid, 1100. 

9
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Yearbook of International Law 301; R Jennings, ‘Judicial Legislation in International Law’ (1937-

1938) 26 Kentucky Law Journal 112. 
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the International Criminal Court’ (2010) 21(3) European Journal of International Law 543.   
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International Law in Honour of Judge Manfred Lachs (Leiden, Martinus Nijhoff, 1984). 
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Conveniently, Article 15 of the Statute of the International Law Commission 

provides us with some guidance: “ ‘codification of international law’ is used for 

convenience as meaning the more precise formulation and systematization of rules of 

international law in fields where there already has been extensive State practice, 

precedent and doctrine”.
14

 For Hersch Lauterpacht, the codification of international 

rules was much more than the mere addition of form to substance, but rather was 

critical to the preservation of the international legal order itself. Writing in 1955, he 

remarked that: 

It is probably a fact that the absence of agreed rules partaking of a reasonable 

degree of certainty is a serious challenge to the legal nature of what goes by the 

name of international law. That circumstance alone supplies cogent proof of the 

justification, nay, of the urgency of the task of codification of international law. 

The matter is not merely one of elegantia juris and of a ‘better expression of 

international law’ in the sense that it evokes ‘a somewhat vague and distant 

interest of States’. Clarity and certainty are not mere embellishments of the law. 

They are, particularly in the international sphere, of its essence. Within the state 

obscurity and uncertainty of the law are a drawback… [T]he uncertainties, gaps, 

and obscurities of the law are not merely perpetuated. They feed and grow on 

their own evil inasmuch as they are kept alive and magnified by the conflicting 

and extreme assertions of the parties to disputes. The call for codification is 

therefore not the product of legal perfectionism. It is an imperative need of 

international society, and it is only on account of more pressing problems 

assailing its very existence that the consciousness of the urgency of codification 

has been relegated into the background.
15

  

In the international legal context, codification necessarily implies the enumeration of 

accepted customary norms via the conclusion of a treaty text. Consequently, the fruits 

of any codification effort will be subject to the will and consensual agreement of 

states, “[t]hus, every codification of international law involves an element of 

                                                 
14

 Statute of the International Law Commission, UN General Assembly Resolution 174(II), 21 

November 1947, UN Doc A/RES/174(II) (1947) (as amended by Resolution 485(V), 12 December 

1950, UN Doc A/RES/485(V) (1950), Resolution 984(X), 3 December 1955, UN Doc A/RES/984(X) 
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innovation, meaning the difference between codification of custom and progressive 

development of the law is a matter of degree”.
16

 In essence, should the reformatory 

effects of the presumed codifying effort overwhelm the acknowledged elements of the 

customary rule “it becomes misleading to describe the process as one of codification 

at all.”
17

 However, it is rare that a treaty will be entirely declaratory of custom, and is 

more likely that it will include both codified and reformatory or developmental 

provisions.
18

  

While Lauterpacht’s comment attaches in a general sense to the international 

legal order, it applies with particular resonance to the codification of rules of 

international criminal law. A narrow, rather simplistic analysis might suggest that the 

verve with which the international community undertook the task of codifying aspects 

of substantive international criminal law only really gathered momentum during the 

complex and often fraught negotiations at Rome. There is undoubtedly some truth to 

this contention; however, it ignores the codification efforts undertaken in the 

immediate aftermath of the Nuremberg process and the sporadic and often incomplete 

activities of the International Law Commission during the period spanning 1947-

1998.
19

  

Amongst the principal objectives of the United Nations in the aftermath of the 

Nuremberg judgment was to build on the rather creative argument that the London 

Charter, far from being contrary to the principle of legality, was expressive of 

international law existing at the time of its creation.
20

 In this respect, we should bear 

in mind a number of seminal resolutions of the General Assembly, most obviously, 
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Resolution 95(I) of 11 December 1946, which in affirming “the principles of 

international law recognized by the Charter of the Nurnberg Tribunal and the 

judgment of the Tribunal”, instructed the antecedent of the Commission, the 

Committee on the Progressive Development of International Law and its Codification, 

to “treat as a matter of primary importance plans for the formulation, in the context of 

a general codification of offences against the peace and security of mankind, or of an 

International Criminal code, of the principles recognized in the Charter of the 

Nurnberg Tribunal and in the judgment of the Tribunal”.
21

 With the adoption of 

General Assembly Resolution 177(II) in 1947 responsibility for this undertaking was 

entrusted to the newly established Commission. Indeed, General Assembly Resolution 

260(B)(III) of 1948 instructed the Commission to go a step further and “study the 

desirability and possibility of establishing an international judicial organ for the trial 

of persons charged with genocide or other crimes over which jurisdiction will be 

conferred upon that organ by international conventions”.
22

 Simply stated, the 

necessity of codifying the jurisprudential legacy of the Nuremberg process was not 

ignored in the immediate aftermath of its conclusion, in fact it was seen as essential in 

reifying the concept of international criminal justice against accusations of illegality 

and victors’ justice, giving substance to the mantra that “law which is not backed by 

sanctions quickly loses its credibility”.
23

  

With the affirmation by the General Assembly of the principles contained in 

and derived from the Nuremberg process, it was felt that the substantive law of the 

Tribunal – most particularly that relative to individual criminal responsibility – was 

now beyond reproach in terms of its customary status. However, the fact that the 

principles were merely affirmed and not formally adopted by the General Assembly
24

 

is perhaps indicative of the unwillingness of states to move from ex post facto 

acknowledgment of the principles of law unpinning the London Charter, to 

prospective acceptance of rules of general, binding applicability. This conclusion is 
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supported by the ultimate fate of the Commission’s efforts to draw up a Code of 

Crimes Against the Peace and Security of Mankind, a process set in motion in 1947,
25

 

stalled in 1954,
26

 resumed in 1981
27

 and ultimately concluded in 1996 with the 

submission of an unadopted draft Code.
28

 It is perhaps a little unfair to criticize the 

Commission for its efforts, especially when we recall its conception of codification as 

being based on “extensive State practice, precedent and doctrine”.
29

 These basic 

ingredients simply were not in existence at the time of the Commission’s original 

undertaking and the geopolitical climate was, to put it kindly, not exactly 

accommodating or receptive to its efforts. Such a conclusion necessarily sets to one 

side the related, regular multilateral instruments concluded in the decade following 

the conclusion of the Nuremberg process, the most obvious being the Genocide 

Convention of 1948,
30

 the Geneva Conventions of 1949,
31

 and the Convention 

Relating to the Status of Refugees of 1951.
32

 These instruments, while of great value 

and import, did not provide any meaningful movement in the direction of formalizing 

a permanent institutional forum for the adjudication of individual criminal 

responsibility. In terms of tangible outcomes, it is difficult to avoid the conclusion 

that the immediate effort to codify the substantive legal legacy of Nuremberg can only 

be viewed as being partially successful. 

The limited success of the post-Nuremberg codification project can be 

contrasted with that of the Rome Conference. While the impetus behind the effort to 

establish a permanent international criminal court had been reignited in 1989, it was 

only really with the establishment of the ad hoc Tribunals for the former Yugoslavia 

and Rwanda in 1993 and 1994 respectively that significant inroads were made 
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towards meaningful, binding codification of international criminal rules. On one level, 

the 1998 Rome Conference can be viewed as a concerted effort to reaffirm, but also 

crucially to codify, the Nuremberg principles in the light of the now existent state 

practice, precedent and doctrine brought about by the activities of the ad hoc 

Tribunals.
33

 On another level, it is perhaps more persuasive to argue that far from 

being the primary objective of the drafters, the codification of elements of substantive 

international criminal law, afforded customary status by the ad hoc Tribunals, was 

merely a positive byproduct of the Rome project. As argued by Leena Grover, it is 

possible to infer from the drafting history that states parties intended “to draft 

definitions of crimes in the Rome Statute which would mirror existing custom and 

crystallize emerging custom to the greatest extent possible, while recognizing the 

need to build consensus with a view to promoting universal ratification”.
34

  

While it is hardly surprising that by enumerating positive rules pertaining to 

individual criminal responsibility it should be viewed as a radical embodiment of the 

post-Westphalian legal order, it should be noted that at no point does the Rome 

Statute claim the status of an international criminal code. It is fair to say that while a 

large percentage of the definitions of the subject-matter jurisdiction (Articles 6, 7 and 

8) are generally consistent with customary standards, there are some notable 

deviations from custom, thereby supporting Judge Philippe Kirsch’s contention that 

“the definitions of crimes in the ICC Statute were to reflect existing customary 

international law, and not create new law”, but in the end result “contain uneasy 

technical solutions, awkward formulations, [and] difficult compromises that fully 

satisfied no one”.
35

 As the inclusion of Article 10 makes clear, it was the 

understanding of states parties that the inclusion of certain norms in the Rome Statute 

does not prejudice the continued development of international criminal norms in the 
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practice of other domestic and international fora.
36

 This appears to acknowledge or 

indeed mandate that customary norms of international criminal law may very well 

continue to develop outside of the context of the Rome Statute, but such 

developments may not necessarily be directly applicable before the Court. In this 

respect, Kriangsak Kittichaisaree has remarked that Article 10 “was intended to 

emphasize that the inclusion or non-inclusion in the ICC Statute of certain norms 

would not prejudice the positions of states on the customary law status of such norms, 

would not prejudice existing norms or further developments of international law, and 

would not authorize the ICC to apply existing or new norms omitted deliberately in 

the ICC Statute”.
37

  

Therefore, unlike the ad hoc Tribunals, customary international law is not 

considered a direct, primary source of law at the ICC. In this regard, Grover 

comments that, “there was perhaps a fear that if custom were recognized as the direct 

source of law for the Court’s jurisdiction, the perceived creativity of ICTY and ICTR 

judges might repeat itself with judges of the Court”.
38

 The likely impact of Article 10 

on the continued progressive development of international criminal law can be viewed 

in both positive and negative terms.
39

 On the one hand, it acknowledges that the 

Rome Statute is not determinative of the entire international criminal legal order and 

that rules will continue to develop in accordance with the needs and wishes of the 

international community; however, in so doing, it implies that such developments will 

not be automatically applicable before the Court unless a pre-existing basis is found in 

the primary internal law of the Statute to which customary international law can act 

merely as an interpretational aid. In short, the bench is to interpret and directly apply 

the text of the Rome Statute, not emerging or crystallizing norms of customary 

international law. It is clear, therefore, that like codification the prospect of the 

significant fragmentation of the international criminal order was not something of 
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genuine concern to the drafters. Their aim, it would appear, was to create a self-

contained regime.
40

 

The import of the foregoing analysis is that, while it is tempting to declare the 

codifying effect of the Rome Statute, this has only a partial basis in reality. The 

lengths to which the drafters went in defining the constituent law were not indicative 

of a precise codification effort, but rather an attempt to lend certainty, predictability 

and formality to the substantive law of the court via consensual rule drafting. The 

object of this chapter is to consider whether or not, in their efforts to lend certainty 

and predictability to the law, the drafters of the Rome Statute in fact went too far. To 

put it more provocatively, the chapter will assess whether rigid positivism and quasi-

formalist conceptions of law are prioritized over any real appreciation or desire for the 

continued progressive development of the law via creative judicial interpretation.  

The basis for such an accusation lies most obviously in the punctilious 

drafting of the entire document; so punctilious in fact that it has invited accusations to 

the effect that it represents a fundamental mistrust in the competence and 

independence of the judiciary tasked with its interpretation and application.
41

 When 

looking at the provisions addressing the court’s subject-matter jurisdiction, it is clear 

even to the lay reader why such inferences can be (and very often are) drawn. Take 

Article 8’s treatment of war crimes as a natural, if slightly jaded, example, although it 

could attach with equal validity to the Statute’s treatment of genocide under Article 6 

and crimes against humanity under Article 7. Here the Rome Statute defines in 1,594 

words what the constitutive statutes of the ad hoc Tribunals took 239 words to define 

and what the London Charter dispensed with in only 73 words.
42

 This tally refers only 

to the wording of Article 8 in the Statute itself and does not take into account the 

Elements of Crimes document, prepared by the Preparatory Commission, with the 

express aim of providing the “judges with an additional instrument which might help 

                                                 
40
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Mistrust in International Judges’ (2004) 2 Journal of International Criminal Justice 56. See also A 

Cassese, ‘The Statute of the International Criminal Court: Some Preliminary Reflections’ (1999) 10 

European Journal of International Law 144, 163. 
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them with their interpretation of the definitions of crimes contained in the Statute”.
43

 

As was outlined in Chapter 5, in the context of the ad hoc Tribunals for the former 

Yugoslavia and Rwanda there is a logical tendency to reflect on the 

“undernourished”
44

 state of their constituent statutes and the creative onus this placed 

on the judiciary; however, in the context of the Rome Statute we are very much 

dealing with an acute case of legislative obesity. Where the ad hoc Tribunal Statutes 

allowed for and placed faith in the exercise of the creative interpretative judicial 

function, the Rome Statute appears at least on the face of it to encourage judicial 

sedentariness in the mechanical interpretation and application of rules.
45

  

 

III. ARTICLES 21 AND 22(2) OF THE ROME STATUTE: A 

DELIBERATE EFFORT TO RESTRICT THE CREATIVE 

CAPACITY OF THE BENCH?  

3.1. Article 21(1) and 21(2) – The Chaperoning of the Judicial 

Function and the Prioritization of Textual Interpretation  

Article 21 is truly unique and certainly one of the most idiosyncratic provisions of the 

Rome Statute. It is intriguing for a number of distinguishable reasons: its very 

existence, the specificity of its content, the series of hierarchies it imposes and the 

constraints it appears to at least attempt to place on the creative interpretational 

capacity of the bench.
46

 Before proceeding further, let us remind ourselves of what 

precisely Article 21 provides for: 

                                                 
43

 Kellenberger, ‘Foreword’ (supra n23), x. 
44
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and J Powderly (eds), Judicial Creativity at the International Criminal Tribunals (Oxford, Oxford 

University Press, 2010), 17. 
45

 See P Kirsch and V Oosterveld, ‘The Post-Rome Conference Preparatory Commission’ in A 

Cassese, P Gaeta and JRWD Jones (eds), The Rome Statute of the International Criminal Court: A 

Commentary (Oxford, Oxford University Press, 2002), 97: “[A] majority of delegations expressed 
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 See G Bitti, ‘Article 21 of the Statute of the International Criminal Court and the Treatment of 
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International Criminal Court (Oxford, Oxford University Press, 2015). 
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Article 21 

(1)    The Court shall apply: 

In the first place, this Statute, Elements of Crimes and its Rules of 

Procedure and Evidence; 

In the second place, where appropriate, applicable treaties and the 

principles and rules of international law, including the established 

principles of the international law of armed conflict; 

Failing that, general principles of law derived by the Court from 

national law of legal systems of the world including, as appropriate, the 

national law of States that would normally exercise jurisdiction over the 

crime, provided that those principles are not inconsistent with this 

Statute and with international law and internationally recognized norms 

and standards. 

(2)  The Court may apply principles and rules of law as interpreted in its 

previous decisions. 

(3)   The application and interpretation of law pursuant to this article must be 

consistent with internationally recognized human rights, and be without any 

adverse distinction founded on grounds such as gender as defined in article 7, 

paragraph 3, age, race, colour, language, religion, or belief, political or other 

opinion, national, ethnic or social origin, wealth, birth or other status.
47

  

A plain reading of the provision indicates a series of hierarchies distinguishing, with 

some precision, between the various ‘internal’ and ‘external’ sources of applicable 

law. As Pellet has remarked, “[i]t gives the judges apparently clear instructions 

concerning the application of the different sources of applicable law it enumerates: 

the Statute occupies the summit of the hierarchy it creates and the other sources are 

placed in hierarchical relationships that appear both relatively simple and logical”.
48

 

The clear distinction between the ‘internal’ or ‘proper’ law of the Court (Article 

21(1)(a)) and the ‘external’ sources of law (Article 21(1)(b)-(c) and 21(3)) is to be 

expected and is certainly a welcome addition.  

                                                 
47

 Rome Statute, Article 21. 
48

 A Pellet, ‘Applicable Law’ in A Cassese, P Gaeta and JRWD Jones (eds), The Rome Statute of the 
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Looking first at the internal or proper sources of law, namely the Statute, 

Rules of Procedure and Evidence, and the Elements of Crimes, it is worth noting the 

absence of any mention of the Regulations of the Court, the Regulations of the 

Registry, the Code of Professional Conduct for Counsel or the Regulation of the Trust 

Fund for Victims, all of which play essential roles in the jurisprudence of the Court, 

some of which are expressly referred to in both the Statute and the Rules of Procedure 

and Evidence.
49

 These internal instruments take their place at the foot of the 

hierarchical order and are to be “read subject to the Statute and the Rules”.
50

 When 

these are taken into consideration, the internal law of the Court can be described as “a 

beautiful pyramid, composed of at least four different layers which represent a sum of 

702 articles, rules and regulations”.
51

 Naturally, the Statute sits atop this pyramid 

absorbing the subordinate sources of law below; the inclusion of the phrase “[i]n the 

first place” in Article 21(1)(a) puts this well and truly beyond question. If any 

clarification were needed with respect to the hierarchy of internal law, Article 51(5) 

provides that “the Rules of Procedure and Evidence are an instrument for the 

application of the Rome Statute of the International Criminal Court, to which they are 

subordinate in all cases”,
52

 whereas the Elements of Crimes document is intended 

merely to “assist the Court in the interpretation and application of articles 6, 7 and 8, 

consistent with the Statute”.
53

  

So far, so uncontroversial you might say. The jurisprudence to date clearly 

illustrates that the bench have had few difficulties applying this logical hierarchy, 
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with one of the first decisions of the Appeals Chamber in the Lubanga case affirming 

the obvious textual structure of the provision:  

Article 21(1) of the Statute provides that the Court must apply firstly the 

Statute, Rules of Procedure and Evidence and Elements of Crimes, secondly 

applicable treaties and principles and rules of international law and thirdly 

‘[f]ailing that, general principles of law derived by the Court from national laws 

of legal systems of the word including, as appropriate, the national law of States 

that would normally exercise jurisdiction over the crime, provided that those 

principles are not inconsistent with this Statute and with international and 

internationally recognized norms and standards’.
54

  

In invoking Article 21, the bench have frequently emphasized that while the general 

rules of treaty interpretation enshrined in Articles 31 and 32 of the Vienna Convention 

on the Law of Treaties apply, they ordinarily will only be directly invoked following 

an inconclusive textual or plain meaning analysis.
55

 For example in the Lubanga Trial 
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Judgment, the Chamber was tasked with determining the elements of the war crime of 

the conscription, enlistment and use of children under the age of 15 pursuant to 

Article 8(2)(e)(vii). In interpreting the contextual element of the offence as provided 

for in the Statute and the Elements of Crimes, the Chamber was of the opinion that 

adopting the plain meaning of the provision clearly determined that “it was sufficient 

to show that there was a connection between the conscription, enlistment or use of 

children under 15 and an armed conflict that was not international in character”.
56

  

Satisfied that such a textual analysis was sufficiently determinate, the 

Chamber concluded that it was unnecessary to discuss the interpretation of this 

element in any greater detail.
57

 Turning to the interpretation of the constituent acts, 

namely, conscripting or enlisting of children under the age of 15 or using them to 

actively participate in hostilities, the Chamber acknowledged that “in each instance 

the conduct is not defined in the Statute, the Rules or the Elements of Crimes”,
58

 and 

therefore attempted a more holistic interpretative approach purportedly in line with 

the Vienna Convention rules. Quoting the Appeals Chamber on this point, the Trial 

Judgment elaborated that: 

The rule governing the interpretation of a section of the law is its wording read 

in context and in light of its object and purpose. The context of a given 

legislative provision is defined by the particular sub-section of the law read as a 

whole in conjunction with the section of an enactment in its entirety. Its objects 

may be gathered from the chapter of the law in which the particular section is 

included and its purposes from the wider aims of the law as may be gathered 

from its preamble and general tenor of the treaty.
59
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In the reasoning that followed, the Trial Chamber noted the relevance of the 

jurisprudence of the Special Court for Sierra Leone with respect to the offence; 

however, it cautioned that:  

Although the decisions of other international courts and tribunals are not part of 

the directly applicable law under Article 21 of the Statute, the wording of the 

provision criminalizing the conscription, enlistment and use of children under 

the age of 15 within the Statute of the SCSL is identical to Article 8(2)(e)(vii) 

of the Rome Statute, and they were self-evidently directed at the same 

objective. The SCSL’s case law therefore potentially assists in the interpretation 

of the relevant provisions of the Rome Statute.
60

 

This cautionary note highlights the ambiguous status of external jurisprudence under 

Article 21(1)(b) and the extent to which the bench can formally and expressly rely on 

it in its interpretative enterprises. We will return to this issue in several instances later 

in the chapter, but at this juncture it is worth noting that, in the end result, the 

jurisprudence of the Special Court for Sierra Leone was given only sparing express 

consideration.
61

 The Chamber evidently found itself on firmer ground, at least with 

respect to Article 21(1)(b), when referring to external instruments such as the 

Additional Protocols to the Geneva Conventions, the Convention on the Rights of the 

Child and the African Charter on the Rights and Welfare of the Child.
62

 However, 

despite referring to these external sources of law as relevant aids to construction, it is 

evident that they were only utilized with a view to confirming the ordinary textual 

interpretation that was ultimately relied upon by the Chamber.
63
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In declining the opportunity to further elaborate on the precise contours of 

Article 8(2)(e)(vii) beyond its ordinary meaning, the Trial Chamber courted 

controversy, given the Prosecution’s submission that the term “use” should be 

interpreted to encompass circumstances of ill treatment, sexual violence and forced 

marriage.
64

 In the view of the majority (Judge Odio Benito dissenting on this point), 

since evidence relating to sexual and gender based violence was not expressly 

included by the prosecution at the confirmation of charges stage of the proceedings, 

“as a matter of law…it would be impermissible for the Chamber to base its Decision 

pursuant to Article 74(2) on the evidence introduced during the trial that is relevant to 

this issue”.
65

 In her dissenting opinion, which dealt in large part with this 

interpretative choice, Judge Odio Benito emphasized that such a restrained textual 

approach was “contrary to the ‘object and purpose’ of the Rome Statute, contrary to 

internationally recognized human rights and discriminatory under Article 21(3)”.
66

 

She argued that “[s]ince neither the Statute nor the Elements of Crimes define further 

these three criminal conducts, the Chamber is required to define them taking into 

consideration other applicable law. Furthermore, pursuant to Article 21(3) of the 

Rome Statute, the Chamber is compelled to interpret and apply the law consistent 

with internationally recognized human rights”.
67

  

While the majority’s decision not to address evidence of sexual and gender 

based crimes may have been compatible with Article 22(2)’s mandating of strict 

construction,
68

 such judicial restraint undermined the gap-filling role inherent in the 

judicial function. As Judge Benito remarked: 

Although the Rome Statute’s provisions are applied and interpreted in relation 

to specific charges brought against individuals, the Chamber must not disregard 

the interests that these provisions are meant to protect. In the present case, the 

statutory provisions are meant to protect the life and personal integrity of 

children under the age of 15. It would thus be impermissible for a Chamber to 
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decline to enter a comprehensive legal definition of a crime and leave it open to 

a case-by-case analysis or to the limited scope of the charges brought against 

the accused. This would be a step backwards in the progressive development of 

the law.
69

 

While Judge Odio Benito may be accused of victim-centred teleological 

interpretation,
70

 “liberal overreach”,
71

 or even of promoting a normative agenda, her 

concerns with respect to the adoption of an exclusively textual methodology reflect 

the inevitable unease that accompanies an interpretative regime that prioritizes plain 

meaning and strict construction over related considerations such as context and object 

and purpose.
72

  

Another example of relatively inflexible adherence to the ordinary meaning of 

the statutory text to the exclusion of other aids to construction is found once again in 

the Lubanga case, when the Appeals Chamber was required to expound on the 

parameters of the right to appeal as provided for under Article 82(1)(d) of the Statute. 

The prosecution argued that there was a glaring gap in Article 82(1)(d) given the 

omission of an automatic right to appeal all decisions of first instance chambers. 

Purportedly applying Article 31 of the Vienna Convention in union with Article 

21(3), the Chamber concluded that “the Statute defines exhaustively the right to 

appeal against decisions of first instance courts, namely decisions of the Pre-Trial or 

Trial Chambers. No gap is noticeable in the Statute with regard to the power claimed 

in the sense of an objective not being given effect to by its provisions. The lacuna 

postulated by the Prosecutor is inexistent”.
73

 The Chamber argued that this 
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construction of Article 82(1)(d) was confirmed by the relevant travaux which were 

invoked in line with Article 32 of the Vienna Convention.
74

  

Such interpretative restraint is consistent with the intent underpinning the 

drafting of Article 21.
75

 However, it is worth heeding the remark of Judge 

Mohammad Shahabuddeen in his partially dissenting opinion in the Stakić case that 

“[e]ven more than domestic law, international law is concerned with substance; it is 

not willing to be mesmerized by sacramental words”.
76

 While Article 21(1)(a) 

certainly elevates the internal law to the status of a sacrament, as the following section 

will illustrate, this does not necessarily imply that the bench will in all instances 

observe it with dogmatic reverence, especially when normative and policy 

considerations come to pass.  

 

3.1.1. The Interpretation of Article 25(3)(a): The Betrayal of 

Textualism 

While the prioritization of textual interpretative approaches coupled with fidelity to 

drafters’ intent are typically associated with positivist or restrained judicial 

interpretative practices, it is nonetheless equally true that the express invocation of 

such interpretative techniques may mask or conceal the creative normative agenda of 

the bench. As Lauterpacht remarked, “there is nothing easier than to purport to give 

the appearance of legal respectability and plausibility – by the simple operation of 

selecting one or more rules of interpretation – to a judicial decision which is lacking 
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in soundness, in impartiality, or in intellectual vigour”.
77

 Similarly, the interpretative 

techniques formally identified are “not the determining cause of judicial decisions, 

but the form in which the judge cloaks a result arrived at by other means”,
78

 or as 

Gleider Hernández has argued, “judges shield their decisions through an outward 

show of judicial technique, behind which judges shield themselves from the 

accusation that they are engaging in law-creation rather than merely the interpretation 

of the law”.
79

  

The foregoing examples have given a sense of the extent to which the judges 

of the ICC have relied on an isolated textual approach to avoid the appearance of 

express law-making. However, it is also possible to observe how a purportedly textual 

and teleological approach has been utilized in pursuit of an overtly developmental 

cause. The most striking example in this regard is the highly controversial 

interpretation of the contours of individual criminal responsibility provided for in 

Article 25 of the Rome Statute, and, in particular, the institution of the “control of the 

crime” theory in the context of co-perpetration and indirect co-perpetration under 

Article 25(3)(a).
80

 Indeed, the Court’s jurisprudence with respect to Article 25 is such 

that some have argued that it has the capacity to act as a Rorschach blot test of 

interpretative techniques employed by the bench of the International Criminal Court.
81

  

The avenues through which the various Pre-Trial Chambers arrived at their 

interpretation and development of the control of the crime theory of co-perpetration, 

the related principal/accessary distinction, and, perhaps more controversially, the 

concept of indirect co-perpetration, are dealt with at length by various commentators 

and will not be revisited in detail.
82

 However, it is worth highlighting the relative 
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incoherence of the purportedly textual interpretative basis upon which these 

respective theories of individual criminal responsibility were based, and their apparent 

incompatibility with the interpretative regime dictated by Articles 21 and 22(2) of the 

Rome Statute. Indeed, this tension between Articles 21 and 22(2) and the prevailing 

interpretation of Article 25 (in particular Article 25(3)(a)) was eloquently emphasized 

by Judge Adrian Fulford in his Separate Opinion in the Lubanga Trial Judgment
83

 and 

by Judge Christine Van den Wyngaert in her Concurring Opinion in the Ngudjolo 

Trial Judgment.
84

  

Looking to the origins of the control of the crime theory for the purposes of 

Article 25(3)(a) in the Lubanga Confirmation of Charges Decision, it is remarkable to 

note the ease with which the bench was prepared to forego the interpretative guidance 

instituted by Articles 21 and 22(2). In its opening gambit with respect to modes of 

liability, Pre-Trial Chamber I curiously remarked that “[t]he concept of co-

perpetration embodied in article 25(3)(a) of the Statute requires analysis”.
85

 While it 

may well be blatant pedantry to point out the use of the doctrinally or scholarly 

associated noun “analysis” as opposed to the more judicial and hermeneutically sound 

noun of “interpretation”, it is nonetheless arguable that its use is an indication of the 

Chamber’s belief that co-perpetration required the application of foundational 

conceptual reasoning as opposed to mere interpretative or textual clarity. In short, the 

Chamber was implying from the outset that given its evident indeterminacy a certain 

degree of creative reasoning was required with respect to Article 25(3)(a). When 

confronted with conceptual and textual indeterminacy it would perhaps be expected 

that the Chamber would invoke the reasoning of the Appeals Chamber mentioned 
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above to the effect that such impasses must be negotiated via recourse to the sources 

of law incorporated in Article 21(1)(b) and (c) applied in conjunction with Article 31 

of the Vienna Convention.
86

 However, the Pre-Trial Chamber made little attempt to 

follow this methodological blueprint, choosing instead to base their analysis 

predominately on doctrinal sources (in particular the scholarship of Claus Roxin), the 

reasoning of the Trial Chamber of the Yugoslav Tribunal in the (by now infamous) 

Stakić case, and the minority opinion of Judge Wolfgang Schomburg appended to the 

Appeals Judgment in the Gacumbitsi case at the Rwanda Tribunal.
87

 Indeed, it is 

striking to observe the absence from the Chamber’s “analysis” of any grounding in 

the sources of law provided for in Article 21(1)(b) and (c) and the extent to which a 

plain textual interpretation, which had been so prevalent in the bench’s approach to 

date, is foregone.  

The Chamber unconvincingly suggests that despite rooting their “analysis” 

almost exclusively in German criminal legal theory, the conceptualization of co-

perpetration is “applied in numerous legal systems”.
88

 Were the Chamber capable of 

providing a detailed insight into the current status of state practice on the issue a 

persuasive argument could perhaps be made that co-perpetration ought to be 

considered a general principle of law in accordance with Article 21(1)(c). However, 

the Chamber makes no effort to provide such an insight.
89

 The reliance on doctrinal 

sources is particularly problematic given the fact that Article 21 does not include a 

provision equivalent to Article 38(1)(d) of the Statute of the International Court of 

Justice, which allows for recourse to “the teachings of the most highly qualified 

publicists” as a subsidiary source of law.
90

  

It is difficult to tally the Pre-Trial Chamber’s expansive and relatively 

incomplete reasoning with respect to co-perpetration/indirect co-perpetration with the 

prevailing textual approach to interpretation mandated by Articles 21(1)(a) and 22(2) 
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and as expressed in the burgeoning jurisprudence of the Court. It is perhaps the case, 

as suggested by Leila Sadat and Jarrod Jolly, that the Chamber was persuaded by 

Judge Schomburg’s contention that the German conceptualization of co-perpetration 

“suits the needs…of international criminal law particularly well…[as] a means to 

bridge any potential physical distance from the crime scene of persons who must be 

regarded as main perpetrators”.
91

 At no point did the Pre-Trial Chamber intimate that 

the adoption of the German model was made necessary by virtue of a glaring statutory 

lacuna, rather it seems that its adoption was a bald normative choice based on a 

perception that the choice of language adopted by the drafters implied a desire to 

deviate from the purely subjective standard of complicity developed and enforced by 

the ad hoc Tribunals as well as the perceived necessity to distinguish between 

principals and accessories. In essence, the adoption of the control over the crime 

theory was an issue of policy, rather than purely one of statutory interpretation. The 

subsequent trial judgment in the case effectively stated as much when it determined 

that Articles 25 and 28, “should be interpreted in a way that allows properly 

expressing and addressing the responsibility for these crimes (sic)”.
92

     

In the Katanga and Ngudjolo Chui Confirmation of Charges Decision, Pre-

Trial Chamber I, in elaborating on the notion of indirect co-perpetration, confirmed 

the control theory and expanded its reasoning to elucidate the presence of the theory 

in a number of domestic jurisdictions (i.e. five countries – Germany, Spain, Peru, 

Chile and Argentina) while also providing a wealth of additional doctrinal 

authorities.
93

 Commenting on the Lubanga Pre-Trial Chamber’s “analysis” of the 

respective objective, subjective and control over the crime approaches to co-

perpetration, the Katanga Pre-Trial bench determined that: 

The methodology for deciding between these three approaches was to analyze 

their consistency with the Statute, which is the first source of applicable law for 

this Court under Article 21(1)(a) of the Statute. Application of the Statute 

requires not only resorting to a group of norms by applying any of the possible 
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meanings of the words in the Statute but also requires excluding at least those 

interpretations of the Statute in which application would engender an 

asystematic corpus juris of unrelated norms…[Referring here to the 

incompatibility of the objective standard with the notion of perpetration through 

another.]
94

 

The Chamber considers that in order for the Statute to be understood as a 

consistent body of predictable law, the criminal responsibility of a person – 

whether as an individual, jointly with another or through another person – must 

be determined under the control over the crime approach to distinguishing 

between principals and accessories.
95

 

The adoption of the control over the crime theory was therefore, in the view of the 

Katanga Pre-Trial Chamber necessary in order to afford coherence, consistency and 

predictability to the interpretation and application of Article 25(3)(a), with such 

considerations outweighing a purely textual approach.  

Turning its attention to the notion of indirect co-perpetration the Chamber 

argued that it had clear textual support given Article 25(3)(a)’s inclusion of the phrase 

“jointly with another or through another person”. Embarking on what was purportedly 

a classical textual interpretation, the Chamber determined that: 

Two meanings can be attributed to the word ‘or’ – one known as weak or 

inclusive and the other strong or exclusive. An inclusive disjunction has the 

sense of ‘either one or the other, and possibly both’ whereas an exclusive 

disjunction has the sense of ‘either one or the other, but not both’. Therefore to 

interpret the disjunction in article 25(3)(a) of the Statute as either ‘inclusive’ or 

‘exclusive’ is possible from a strict textualist interpretation. In the view of the 

Chamber, basing a person’s criminal responsibility upon the joint commission 

of a crime through one or more persons is therefore a mode of liability ‘in 

accordance with the Statute’.
96

 

This invocation of so-called “strict textualism” is a perfect illustration of how a 

purported reliance on the ordinary, dictionary, meaning of a statutory text can 
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nonetheless merely veil an overtly expansive interpretation. In rejecting the 

Chamber’s “inclusive/exclusive disjunctive” understanding of “or” in the context of 

Article 25(3)(a) as “with the greatest respect, unconvincing”,
97

 Judge Christine Van 

den Wyngaert remarked that the “[i]nclusive disjunctive may be a concept known in 

formal logic, but it is totally foreign to ordinary language … The Vienna Convention 

on the Law of Treaties requires that the terms be interpreted in accordance with their 

‘ordinary meaning’, rather than through the prism of formal logic”.
98

  

The Pre-Trial Chamber was unconcerned that the ICTY Appeals Chamber had 

determined that indirect co-perpetration had no basis in customary international law. 

Noting this fact, the Chamber reasoned that: 

[U]nder article 21(1)(a) of the Statute, the first source of applicable law is the 

Statute. Principles and rules of international law constitute a secondary source 

applicable only when the statutory material fails to prescribe a legal solution. 

Therefore, and since the Rome Statute expressly provides for this specific mode 

of liability, the question as to whether customary law admits or discards the 

‘joint commission through another person’ is not relevant for this Court. This is 

a good example of the need not to transfer the ad hoc tribunals’ case law 

mechanically to the system of the Court.
99

 

This statement is a useful example of a reasoning double standard. While the 

Chamber is happy to invoke the reasoning of the Yugoslav Trial Chamber in the 

Stakić case when it comports with its normative and policy agenda, the strict 

hierarchy of sources mandated by Article 21(1) can be utilized and directly invoked in 

order to avoid inconvenient alternative sources of potentially persuasive authority. It 

also adds to the ambiguity surrounding the status of external jurisprudence as a source 

of law in the context of Article 21, an issue we will return to later in this chapter.  

Despite the deficiencies evident in the Lubanga and Katanga/Ngudjolo Chui 

Pre-Trial Chamber interpretation of Article 25(3)(a), their reasoning has nonetheless 

been consistently endorsed, almost without question, in subsequent arrest warrant and 
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confirmation of charges decisions, a fact which in itself provides an interesting insight 

into the operation of Article 21(2).
100

 However, this is not to say that there has been a 

complete absence of judicial dissent on the matter. As alluded to earlier, Judge Adrian 

Fulford and Judge Christine Van den Wyngaert have been outspoken in their criticism 

of the Pre-Trial Chamber’s reasoning in both the Lubanga and Katanga/Ngudjolo 

Chui cases. Of particular interest is the fact that both have sought to highlight the 

incompatibility of the Pre-Trial Chamber’s reasoning with an ordinary textual 

interpretation of Article 25(3)(a) and its inconsistency with Articles 21(1) and 22(2).  

In his separate opinion appended to the Lubanga Trial Judgment, Judge 

Fulford remarked that in his view the control of the crime theory “is unsupported by 

the text of the Statute and it imposes an unnecessary and unfair burden on the 

prosecution”.
101

 Furthermore, he fundamentally rejected the determination that Article 

25(3) instituted a hierarchy of modes of liability: 

In my judgment, the plain text of Article 25(3) defeats the argument that 

subsections (a) – (d) of Article 25(3) must be interpreted so as to avoid creating 

an overlap between them…[I]n my judgment the plain language of Article 

25(3) demonstrates that the possible modes of commission under Article 

25(3)(a) – (d) of the Statute were not intended to be mutually exclusive.
102
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Invoking Article 31 of the Vienna Convention, in Fulford’s view, “a plain reading of 

Article 25(3)(a) establishes the criminal liability of co-perpetrators who contribute to 

the commission of the crime notwithstanding their absence from the scene, and it is 

unnecessary to invoke the control of the crime theory in order to secure this result”.
103

 

Elaborating further on his rejection of the control of the crime theory, Judge Fulford 

acknowledged the relevance of the concept in certain domestic jurisdictions, but in 

light of Article 21(1)(c) cautioned against its direct transposition into the statutory 

framework of the International Criminal Court: 

While Article 21(1)(c) of the Statute permits the Court to draw upon ‘general 

principles of law’ derived from national legal systems, in my view before taking 

this step, a Chamber should undertake a careful assessment as to whether the 

policy considerations underlying the domestic legal doctrine are applicable at 

this Court, and it should investigate the doctrine’s compatibility with the Rome 

Statute framework. This applies regardless of whether the domestic and the ICC 

provisions mirror each other in their formulation. It would be dangerous to 

apply a national statutory interpretation simply because of similarities of 

language, given the overall context is likely to be significantly different.
104

 

Judge Van den Wyngaert shared this view, remarking that “[c]onsidering its 

universalist mission, the Court should refrain from relying on particular national 

models, however sophisticated they may be”.
105

 In this respect, Judge Van den 

Wyngaert pointed out, entirely appropriately in this author’s view, the inconsistency 

of both the control theory and the notion of indirect co-perpetration with the 

requirement of strict construction provided for under Article 22(2).
106

Indeed, for 

Judge Van den Wyngaert, Article 22(2)’s institution of strict construction was to be 

given interpretative primacy with respect to substantive law and modes of liability.
107

 

Such an interpretative rule was necessary in the interests of certainty and 

predictability of the law both of which are amongst the central tenets of the rule of 
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law and the right to a fair trial.
108

 The Majority Opinion in the Katanga Trial 

Judgment appeared, at least momentarily, to agree with this reasoning in pointing out 

the potential incompatibility of a teleological approach to the interpretation of the 

definition of crimes and modes of liability with the principles of strict construction 

and the circumscribed applicability of the Vienna rules to the entirety of the Rome 

Statute text.
109

 However, in their subsequent interpretation of modes of liability, 

crimes against humanity and the application of Regulation 55, it can hardly be 

claimed that the Majority heeded their own cautionary statement.
110

 

The fact that the bench of the International Criminal Court has interpreted 

Article 25(3)(a) to include the Roxinian notions of co-perpetration and indirect co-

perpetration is not in itself problematic or objectionable. In truth, the difficulty arises 

from the failure of the bench to coherently locate its reasoning within the sources of 

law regime mandated by Article 21 of the Rome Statute. As Jens David Ohlin has 

remarked in adopting the prevailing interpretation of co-perpetration and indirect co-

perpetration, it is unclear whether the bench is predominately relying on principles of 

conventional treaty/statutory interpretation, is applying customary international law or 

general principles of law, or indeed, is engaging in a form of international Dogmatik 

in the sense that the bench is attempting “to reason from first principles the nature of 

co-perpetration and collective action in the context of atrocity”.
111

 What is certain, 

however, is the unpersuasiveness of the argument that a purely textual understanding 

of Article 25(3)(a) supports the adoption of a particularly Germanic conception of co-

perpetration and indirect co-perpetration. Such an argument is in danger, as 

Lauterpacht might put it, of being viewed as “lacking in soundness, in impartiality 

[and] in intellectual vigour”.
112

 Moreover, the prevailing interpretation of Article 

25(3)(a) profoundly compromises the contention that the inclusion of Articles 21 and 

22(2) in the Rome Statute framework has fundamentally curtailed the creative 

interpretative capacity of the bench, and instead reinforces a more realist analysis that 
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where policy issues and normative agendas are at play, the bench, if it so wishes, is 

more than capable of veiling its true interpretative intentions behind positive rules and 

the appearance of textual conformity. 

 

3.1.2. Charting the Origins of Article 21’s Hierarchy of Sources and 

the Potential Impact on the Interpretative Judicial Function 

Despite the consistent reasoning with respect to Article 25(3), and in particular Article 

25(3)(a), there are certainly grounds to believe that the strict hierarchy of sources 

mandated by Article 21(1) is, for the most part, consistently observed, to the extent 

that in its interpretation and application the bench might be considered “more royalist 

than the king”.
113

 For instance, in the Al-Bashir case the Pre-Trial Chamber 

determined that: 

[A]ccording to article 21(1)(a) of the Statute, the Court must apply ‘in the first 

place’ the Statute, the Elements of Crimes and the Rules…[T]hose other 

sources of law provided for in paragraphs 1(b) and 1(c) of article 21 of the 

Statute, can only be applied when the following two conditions are met: (i) 

there is a lacuna in the written law contained in the Statute, the Elements of 

Crimes and the Rules; and (ii) such lacuna cannot be filled by the application of 

the criteria provided for in articles 31 and 32 of the Vienna Convention on the 

Law of Treaties and article 21(3) of the Statute.
114

 

This comment of the Appeals Chamber necessarily begs the question of how a lacuna 

in the Statute can be identified without giving some consideration to other relevant 

sources of law influential in the construction of a contextual understanding of any 

particular provision. It is a simple fact that the interpretation of a provision, and in 

particular the identification of lacunae, cannot be achieved in a reasoning vacuum.
115

  

Variations on the Bashir approach have been expressed, such as in the Ruto et 

al Confirmation of Charges Decision, where the Pre-Trial Chamber determined that it 
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“should not resort to applying article 21(1)(b), unless it has found no answer in 

paragraph (a)”.
116

 The bench is therefore, as we have seen, required to exhaust all 

avenues of interpretative resolution via a textual interpretation of the internal law 

pursuant to the general rule of treaty interpretation enshrined in Article 31 of the 

Vienna Convention.
117

 Should the lacuna or ambiguity persist, Article 21(1)(b) 

provides “[i]n the second place, and where appropriate” relevant external treaties and 

“the principles and rules of international law” may be invoked. Should this fail to 

resolve the interpretative impasse general principles of criminal law, derived from the 

“legal systems of the world” may be drawn upon as a last resort. Irrespective of the 

source eventually utilized, pursuant to Article 21(3), the interpretation adopted and 

applied must be “consistent with internationally recognized human rights”. By 

establishing this sequenced methodology, Article 21(1) appears to institute a 

predetermined, mechanical approach to the resolution of statutory gaps and may be 

contrasted with the spirit of Article 38 of the Statute of the International Court of 

Justice, which merely establishes the sources of law and not their means of 

interpretation or application. As Gilbert Bitti has remarked, “this means that the 

application of sources of law before the International Criminal Court is…much less 

flexible than it has been before the ICTY or ICTR. But this is certainly the result that 

States intended when they drafted a very precise Statute of 128 articles and very 

precise Rules of Procedure and Evidence comprised of 225 rules”.
118

 

Regrettably, little if anything can be gleaned from the travaux préparatoires to 

the Rome Statute, such as they exist, which might throw some light on the true 

rationale behind the drafting of Article 21, most crucially with respect to whether or 

not the drafters wished to provide for a particular conception of the judicial function 
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through Article 21.
119

 Looking to the pre-history of the Rome Conference, namely the 

International Law Commission’s efforts, it is evident that such a fastidious provision 

was a relatively late edition to the debate on the applicable law. For instance, the 1993 

ILC Draft provided for the following wording: 

The Court shall apply: 

(a) this statute; 

(b) applicable treaties and the principles and rules of general international law; 

and 

(c) as a subsidiary source, any applicable rule of national law.
120

 

Commenting on the draft, its chief architect, James Crawford, made clear that the 

provision was expressly modeled on Article 38 in accordance with the “if it’s not 

broken, don’t fix it” mentality: 

By contrast with the inevitably rather complex jurisdictional provisions, the 

treatment of applicable law is simplicity itself. The court is to apply its statute, 

applicable treaties, and rules and principles of general international law, and as 

a subsidiary source, applicable rules of national law…No doubt to say that 
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applicable rules, whether derived from treaties, general international law or 

national law, are to be applied is not to say very much. But the way in which 

treaties and rules and principles of international law are applied under Article 

38 of the Statute of the International Court is now fairly well understood, and 

there was little point in seeking to elaborate them in one particular context.
121

 

The 1996 Report of the Preparatory Committee, however, does provide some 

interesting guidance as to the thinking of states at that particular juncture in the 

drafting process. It shows a split amongst states with respect to the flexibility of any 

eventual statute. On the one hand, there were those delegations who “cautioned 

against the risk of compounding the Statute with extensive and detailed rules”, since 

“the Statute could not specify all rules, nor could it predict all types of issues which 

might come before the Court”.
122

 On the other hand there were delegations who were 

fearful that allowing for a judicial role in the progressive development of the law 

“would not be consistent with the principle of legality”.
123

 It is here that we first 

encounter the move towards a more prescriptive conception of the applicable law 

provision. Most particularly, discussions within the Committee highlighted concerns 

that draft Article 33 (later Article 21) “was vague and should be revised by: (a) 

substantiating in more detail the sources of the substantive law which the Court would 

apply; and (b) elaborating the essential elements of the general principles of criminal 

law…It was also suggested that the primacy of the Statute and the order of relevance 

and applicability of other sources of applicable law should be made explicit in the 

revision of the article”.
124

  

This belief, that the detailed elaboration of positive rules was the only way of 

ensuring interpretative compliance with the principle of legality, has been the subject 

of vociferous criticism. For instance in his commentary to Article 21, Alain Pellet 

remarks that “it was undoubtedly necessary to define the jurisdiction of the Court and 

to respect the requirements of the nullum crimen sine lege principle as in all criminal 
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proceedings…[h]owever, there was no need to go into such great detail, or even to set 

out the substantial rules applicable”.
125

 He continues further that, “under the pretext 

that this exercise was rendered necessary by the criminal law principle of ‘legality’ of 

crimes and misdemeanours, the negotiators have mechanically transposed an internal 

legal principle to the international sphere”.
126

 What is perhaps more curious is the fact 

that states’ concerns as to the sanctity of the principle of legality within the text of the 

Statute would be directly addressed by the more general interpretative provisions of 

Articles 21(3) and 22, which, as Kenneth Gallant points out, “immediately 

incorporate the principles of legality that have become customary international 

law”.
127

 It seems somewhat trite to remark that the enumeration of the applicable law 

can help guard against violations of the principle of legality; however, it is 

unpersuasive to argue that the principle could only be properly protected if such a 

provision included the delineation of a series of complex hierarchies such as to 

carefully regiment the interpretative freedom of the bench.  

The issue of the imposition of a hierarchical structure arose during the drafting 

of Article 38 of the Statute of the Permanent Court of International Justice, the text of 

which was replicated without amendment as Article 38 of the Statute of the 

International Court of Justice. The travaux préparatoires are revealing and have a 

definite resonance in trying to disentangle the rationale behind Article 21(1)’s 

attempted corseting of the applicable law and by extension the interpretative freedom 

of the bench. In considering the question of the applicable law, the President of the 

Advisory Committee of Jurists to the Council of the League of Nations, Baron 

Descamps, passionately advocated for the inclusion of a strict “ordre successif” in the 
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draft article. He argued that “it would be dangerous to allow the judges to apply the 

law of right and wrong exclusively according to their own personal understanding of 

it”, he felt it imperative “to indicate the line which the judges must follow; and 

compel them to conform to the dictates of the legal conscience of civilized 

nations”.
128

 If such a controlling provision could be concluded it “would merit the 

gratitude of humanity”.
129

 The proposed inclusion of a specified order of applicable 

law was quite clearly, therefore, for the purposes of ensuring that the bench did not in 

any way encroach on the sanctity of sovereign consent in the resolution of disputes. It 

was certainly not expressly proposed as being in the interests of justice or the proper 

administration of the judicial function.  

Despite Descamps’ plea and promise of the gratitude of humanity, the 

proposal was ultimately rejected.
130

 In this regard, delegate De Lapradelle argued that 

“[a] judge must, of course, judge according to law”; the law must be defined, “but this 

duty must be left to the judges”.
131

 The inclusion of a strict definition of the sources of 

law would be unreasonable “and even unjust”.
132

 In his view, “[t]here would be no 

danger in allowing the Court to consider whether any particular legal solution were 

just and equitable, and if necessary to modify, if the situation arose, the legal solution 

according to the exigencies of justice and equity”.
133

 “Confidence”, he argued, “must 

be put in the judges, and they must be allowed to consider these different elements for 

themselves”.
134

 Delegate Root shared these sentiments, warning that “[i]f the 

Committee undertook to establish the actual rules to be followed by the judges, they 

would exceed their mandate which was to organize the Court and not to make laws 
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for it”.
135

 Indeed, it was also proposed that “the law of objective justice” be included 

within the applicable law provision not only because it would have a significant 

impact on “progress in international life”, but also because it would complement the 

application of law, and “as such [would be] essential to the judge in the performance 

of the great task entrusted to him”.
136

  

The end result therefore rejected a provision on the applicable law which 

mandated the formalized and controlled judicial application of law (in a manner 

protective of essential state interests) in favour of a provision which protected judicial 

independence and the full and proper exercise of the judicial function. What’s more, it 

acknowledged that sources other than law could be utilized if necessary in the 

interests of justice. Taking this into consideration, it is difficult not to share Pellet’s 

skepticism with respect to the legality argument raised by certain delegations when 

considering Article 21, since such protections are expressly provided for in the 

Statute. The more likely scenario is that states simply utilized the principle of legality 

as a convenient shield to mask a desire to be more protective of state interests. In this 

sense, it is not necessary to be versed in the “tenets of critical legal scholarship to 

accept that the sources of international [criminal] law are not untouched by 

politics”.
137

  

 

3.1.3. Article 21(1)(b), 21(1)(c) and Article 21(2): The Position of 

Customary International Law, General Principles of Law and 

Internal and External Precedent in the Rome Statute’s Interpretative 

Regime 

In instituting a precise hierarchy of sources, the drafters have displayed a willful 

ignorance of the contours of the interpretative process and, crucially, of the complex 

nature of the interplay of sources in international adjudication.
138

 The absence of a 

hierarchy in Article 38(1) implicitly acknowledges the complex overlap of sources of 
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law that cannot be addressed via recourse to a simple formula.
139

 The actual sources 

of law provided for in Article 21(1)(b) and (c) are relatively uncontroversial; 

however, the wording of Article 21(1)(b) is unlikely to be revered for its clarity or 

eloquence. It provides for the application, “where appropriate” – that is, once a textual 

interpretation of the internal law has been exhausted – of applicable treaties “and 

principles and rules of international law, including the established principles of the 

international law of armed conflict”. This rather opaque reference has given rise to 

some speculation as to the applicability of customary international law. Pellet put his 

criticism thus:  

The sibylline drafting of this provision nonetheless gives cause for perplexity. 

Why use such an indirect expression when a simple reference to international 

custom would have sufficed? Why refer to ‘principles and rules’, when both are 

placed on the same footing? Why, above all, make special reference to the 

‘established principles [and not rules?] of the international law of armed 

conflict’, when they undoubtedly form part of the ‘principles of international 

law’?
140

 

It would no doubt be amusing to develop a conspiracy theory to the effect that the 

wording of Article 21(1)(b) establishes the drafters intent to exclude customary 

international law as a subsidiary source of law, but in reality there is no doubt that 

“principles and rules of international law” is intended to refer to both general 

principles and customary norms of international law. It is arguable that, even in the 

absence of any reference to custom, it could nonetheless be permissibly invoked by 

the bench. Why customary international law was not referred to in less remote terms 

is not obvious from the drafting history. For Pellet, this anomaly was “most likely due 

to the fact that the criminal lawyers, whose influence increased during the drafting of 

the Statute, opposed it in the name of an erroneous conception of the principle of 

legality of offences and punishment”.
141

  

The wording of Article 21(1)(b) leaves uncertain the extent to which the bench 

is permitted to rely on the jurisprudence of other international criminal tribunals in 

                                                 
139

 Ibid, 394. 
140

 Pellet, ‘Applicable Law’ (supra n48), 1070. 
141

 Ibid, 1071. 



Chapter 6 

354 

 

identifying “principles and rules of international law”. However, before returning to 

this issue, it is clear from Article 21(2) that “the Court may apply principles and rules 

of law as interpreted in its previous decisions”. However, this fails to establish a clear 

hierarchy delineating the decisions of the various Chambers of the Court – perhaps 

the only hierarchy one would expect to find in a provision of this nature.
142

 In this 

regard, it fails to fully or coherently adopt the oft-repeated finding of the Yugoslav 

Appeals Chamber in the Aleksovski case that, in the interests of certainty and 

predictability, the Appeals Chamber should follow its previous decisions and should 

only depart from them “for cogent reasons in the interests of justice”, and further that 

the ratio decidendi of its decisions are binding on subordinate chambers of the 

Tribunal in line with the common law tradition and the equivalent, if 

unacknowledged, practice of the civil law tradition.
143

  

In one of its very first decisions in the Lubanga case, the Appeals Chamber 

not only ignored the Aleksovski principle, but rejected the notion of inferior or 

subordinate Chambers: “[t]he Pre-Trial and Trial chambers of the International 

Criminal Court are in no way inferior courts in the sense that inferior courts are 

perceived and classified in England and Wales. Hence, any comparison between them 

and inferior courts under English law is misleading”.
144

 While relying on a purely 

textual interpretation of the provision, subsequent practice of “lower” chambers 

reveals a readiness to follow previous decisions. For example, in the Katanga and 

Ngudjolo Chui Confirmation of Charges Decision, the Pre-Trial Chamber in its 

interpretation of the evidentiary standard of substantial grounds to believe saw “no 

compelling reason to depart from its application of the standard as established in the 

Lubanga case”.
145

 In addressing the understanding to be given to direct or indirect co-

perpetration under Article 25(3)(a), the same Chamber remarked in following the 

precedent set in the Lubanga case, that such guidance was “particularly significant in 

the instant proceedings, as no other Chamber of the Court has thus far provided a 
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divergent interpretation of these matters”.
146

 In the Bemba case, the Pre-Trial 

Chamber, in its interpretation of “jointly with another” under Article 25(3)(a), 

determined that there was “no reason to deviate from the approach and line of 

reasoning embraced by Pre-Chamber I, as it is consistent with the letter and spirit of 

article 25(3) of the Statute”.
147

 Indeed, given the relative paucity of Appeals Chamber 

jurisprudence and the contrasting flourishing of Pre-Trial Chamber jurisprudence, 

there is an argument to be made that the Pre-Trial Chamber enjoys de facto binding 

authority, especially given the potential impact any deviation from Pre-Trial 

authorities may have on the rights of the accused.
148

  

In Lubanga, we get some acknowledgment of the binding nature of Appeals 

Chamber jurisprudence, with the Pre-Trial Chamber deciding to follow the “guiding 

principles prescribed in the judgments rendered by the Appeals Chamber”.
149

 There 

are, however, several instances in which Chambers have invoked Article 21(2) in 

order to reject pre-existing jurisprudence, although there is yet to be an instance in 

which the jurisprudence of the Appeals Chamber has been expressly rejected.
150

 

While the Court’s jurisprudence on Article 21(2) continues to develop, it is 

nevertheless evident that, in wishing to make clear the rejection of a dedicated stare 

decisis rule, the drafters entirely failed to delineate a clear and (what might be 

considered) obvious hierarchy between Chambers. It is ironic, in a provision so 

replete with complex hierarchies, that the relatively straightforward question of the 

necessary internal hierarchy between Chambers was not addressed. If, as is inferable 

from the travaux, concern for the sanctity of the principle of legality – the need for 

certainty and predictability of rules – lies behind the rigid drafting of Article 21(1), no 

such equivalent concern appears to attach to the question of establishing a consistent 
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and coherent body of internal jurisprudence. It seems likely that the true explanation 

lies simply with poor or sloppy drafting or with states wishing to protect possible 

future interests by replicating the basic import of Article 59 of the ICJ Statute which 

expressly excludes stare decisis.
151

 It may be the case that states wished the Court to 

decide cases based on law, not precedent – non exemplis, sed legibus iudicandum est.  

Returning to the question of whether or not the Court may rely on the 

jurisprudence of other international courts and tribunals in the identification of rules 

and principles of law for the purposes of Article 21(1)(b),
152

 it is clear, at least on the 

back of current jurisprudence, that this is going to be a regretfully difficult struggle, 

with somewhat divergent (but equally cautious) approaches emerging depending on 

whether the issue under examination relates to procedural or substantive law.
153

 

Under Article 38(1)(d), judicial decisions are of course identified as a subsidiary 

means for the determination of international rules, which as Volker Nerlich points out 

“is reflective of a general methodological approach for the ascertainment of rules of 

international law”.
154

 For William Schabas, the interpretation of Article 21(1)(b) 

“surely cannot be taken as depriving the Court of the authority to consider principles 

and rules of law derived from the case law of other judicial bodies”.
155

 It would 

therefore be exceptional if the Court were to rule entirely against their applicability to 

considerations under Article 21(1)(b).  

There is nonetheless, an appreciable reluctance in the jurisprudence to benefit 

directly from this rich resource. Looking first at the interpretation of procedural rules 

the Court appears willing to give the external jurisprudence at least some 
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consideration. For example, in the now infamous witness proofing debate in the 

Lubanga case,
156

 Trial Chamber I made the following determination: 

The Trial Chamber notes, as has been established by recent jurisprudence from 

the International Criminal Tribunals of the former Yugoslavia and Rwanda, that 

witness proofing, in the sense advocated by the prosecution in the present case, 

is being commonly utilized at the ad hoc Tribunals…However, this precedent is 

in no sense binding on the Trial Chamber at this Court. Article 21 of the Statute 

requires the Chamber to apply first the Statute, Elements of Crimes and Rules 

of the ICC. Thereafter, if ICC legislation is not definitive on the issue, the Trial 

Chamber should apply, where appropriate, principles and rules of international 

law. In the instant case, the issue before the Chamber is procedural in nature. 

While this would not, ipso facto, prevent all procedural issues from scrutiny 

under Article 21(1)(b), the Chamber does not consider the procedural rules and 

jurisprudence of the ad hoc Tribunals to be automatically applicable to the ICC 

without detailed analysis…[W]hile acknowledging the importance of 

considering the practice and jurisprudence of the ad hoc tribunals, the 

Chamber is not persuaded that the application of the ad hoc procedures, in the 

context of preparation of witnesses for trial, is appropriate.
157

 

Given the noted differences in procedural regimes governing the ad hoc Tribunals on 

the one hand and the ICC on the other, there is definite merit to the Trial Chamber’s 

determination of the limited value that can be attached to the procedural jurisprudence 

of the ad hoc Tribunals. As Nerlich puts it: 
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Particular care should be exercised in identifying faux amies: many of the 

procedural provisions of the ICC Rules of Procedure and Evidence are similar, 

or even identical, to provisions of the Rules of Procedure and Evidence of the 

ad hoc tribunals; yet given the systemic difference between the procedural 

systems outlined above, it may well be that an interpretation of the 

corresponding provisions by the ICTY or the ICTR may be inappropriate for 

the ICC. In other words, when relying on the external context of a provision it 

must always be ensured that the internal context…is respected.
158

   

While similar divergences are appreciable in aspects of substantive law – bearing in 

mind the detailed definitional constructs of Articles 7, 8 and 25 – there is nevertheless 

evidence of considerable openness to ad hoc jurisprudential guidance, particularly 

with respect to the determination of contextual elements. For example, in the Lubanga 

Confirmation of Charges Decision, Pre-Trial Chamber I determined that coherent 

definitions of international and non-international armed conflict could not be distilled 

from either the Statute or the Elements of Crimes. Faced with such a predicament, 

Article 21(1)(b) was called upon to assist in addressing what must be regarded as a 

glaring statutory lacuna, whereupon the Chamber allowed itself to be guided by the 

established jurisprudence of both the Yugoslav Tribunal and the International Court 

of Justice on the matter.
159

 Addressing the question of the necessity of establishing a 

nexus between an armed conflict and the commission of alleged war crimes, the Pre-

Trial Chamber held that “[i]n this respect…[it] follows the approach of the 

jurisprudence of the ICTY, which requires the conduct to have been closely related to 

the hostilities occurring in any part of the territories controlled by the parties to the 

conflict”.
160

 However, it is also clear that such jurisprudence will only be considered 

once the textual interpretation of the provision has been exhausted in accordance with 

Article 21(1)(a). There are of course notable exceptions, such as the aforementioned 

use of the Stakić Trial judgment in the interpretation of Article 25(3)(a). It seems that 

while ad hoc Tribunal jurisprudence on substantive international criminal law is 

unlikely to be directly applied, it is frequently an important aspect of the interpretative 

process.  
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The applicability of ad hoc Tribunal jurisprudence with respect to Article 

21(1)(b) applies with equal validity to the identification of “general principles of law 

derived by the Court from national laws of legal systems of the world” pursuant to 

Article 21(1)(c).
161

 The intelligibility of this provision stands in contrast to the vast 

majority of Article 21(1), and would in fact appear to be consistent with the approach 

adopted by the ad hoc Tribunals in the identification of general principles of law.
162

 In 

this respect the general principles of law falling under paragraph (c) are entirely 

distinct from the principles of international law provided for under paragraph (b). It is 

clear that the general principles of law envisaged as populating paragraph (c) are not 

related  to “general principles of law” as provided for under Article 38(1)(c) of the 

Statute of the International Court of Justice, but rather to those principles of law 

commonly underpinning domestic legal orders, particularly in the criminal sphere.
163

 

As Schabas maintains, it acts as “an invitation to consult comparative criminal law as 

a subsidiary source of norms”.
164

  

It is worth noting that Article 21(1)(c) is entirely consistent with the general 

tenor of the remarks made by Judge Antonio Cassese in his dissenting opinion in the 

Erdemović Sentencing Appeals Judgment. Commenting on the extent to which “an 

international criminal court may or should draw upon national concepts and transpose 

these concepts into criminal proceedings”, he cautioned that “legal constructs and 

terms of art upheld in national law should not be automatically applied at the 

international level. They cannot be mechanically imported into international criminal 

proceedings”.
165

 Article 21(1)(c) heeds this advice in instituting the caveat that such 

principles identified following an examination of a cross section of diverse domestic 

practices can only be utilized provided that “those principles are not inconsistent with 

this Statute and with international law and internationally recognized norms and 

standards”. In making particular reference to “the national laws of States that would 

normally exercise jurisdiction”, it would appear that once again the drafters wished to 
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reinforce Article 21’s absolute consistency with the principle of legality, even if it is 

difficult to conceive of a scenario where it would be “appropriate” to rely on the 

national law of a specific state to the exclusion of all others.
166

 The absolute 

requirement of consistency with the internal law of the Court serves not only to 

reinforce the textual primacy of the Statute, Rules of Procedure and Evidence and the 

Elements of Crimes, but also protects against a liberal invocation of paragraph (c) for 

creative purposes. However, given its consistency with what is now established 

international criminal practice, there are few grounds for criticism.  

It is neither expected nor entirely desirable that the bench of the ICC would 

seek to casually adopt the jurisprudence of the ad hoc Tribunals as an additional 

primary source of internal law. However, as demonstrated by the ad hocs themselves, 

the jurisprudence of related international courts and tribunals nonetheless constitute a 

series of extremely rich resources which can be creatively utilized in the 

ascertainment of customary norms under Article 21(1)(b) and general principles of 

law under Article 21(1)(c). There is some cause for concern, however, in observing 

the reluctance with which the Court has, at least thus far, consciously relied on this 

vast resource. The drafting of Article 21 is such that Chambers have felt compelled to 

clearly justify their utilization and have frequently favoured restraint. Instead of freely 

drawing on the complex interplay of sources identifiable in the international legal 

order in the interpretation of its constituent instruments, the bench of the ICC has 

instead effectively had to reinvent the wheel. The strict hierarchy instituted by Article 

21(1) makes this a regrettable inevitability. The drafters of Article 21 clearly wished 

to mandate a restrained, formalized approach to the interpretation of the applicable 

law, making recourse to additional sources and a creative methodology a rare and last 

resort which must be tallied with the hierarchical structure of Article 21. However, 

observing Article 21(3), it would appear that not all avenues are closed to permissible 

interpretative creativity at the ICC. 
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3.2. Article 21(3) – Consistency with International Human Rights 

Law as a General Interpretative Provision 

The foregoing analysis of Article 21(1) and (2) reveals a concerted effort on the part 

of the drafters to consciously limit the capacity of the bench to move beyond the 

interpretation and application of the internal law of the Court in accordance with its 

ordinary textual meaning. We have discussed at length the potential stifling of the 

judicial function brought about by the inclusion of a series of strict, mechanical 

hierarchies and modes of application of applicable law, which conceive of the judicial 

function as a statutorily manageable process. There is no doubt that the practice of the 

Court to date illustrates that the interpretational regime imposed by Article 21(1) and 

Article 22(2) is utilized in numerous instances in order to justify a restrained 

interpretative approach, with various Chambers expending some effort in justifying 

interpretational recourse to supplementary rules and principles in a manner 

inconsistent with the reality of the complex interplay of sources in the international 

legal order. However, a potential chink in the armour of this burgeoning culture of 

restraint is appreciable in the wording of Article 21(3), which provides that:  

The application and interpretation of law pursuant to this article must be 

consistent with internationally recognized human rights, and be without any 

adverse distinction founded on grounds such as gender as defined in article 7, 

paragraph 3, age, race, colour, language, religion, or belief, political or other 

opinion, national, ethnic or social origin, wealth, birth or other status.
167

 

Appended curiously to the tail end of Article 21, paragraph (3) constitutes a 

general principle of interpretation to be applied to both the internal and external law 

of the Court.
168

 Alain Pellet refers to it as “perplexing”, instituting what he describes 
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as “a sort of international ‘super-legality’” whereby norms of international human 

rights law are afforded normative superiority over all other sources of both internal 

and external law.
169

 While arguments can be made to the contrary, there is nothing in 

either the drafting history or the ordinary meaning of the terms, beyond negative 

inferences, that might prohibit such an interpretation.
170

 William Schabas, in 

acknowledging Article 21(3)’s rich potential, comments that:  

No other provision of the Rome Statute governs the application and 

interpretation of all of its provisions, as well as all of the other sources of 

applicable law. It is analogous to constitutional provisions in national law that 

authorize courts to interpret and even disallow legislated texts to the extent they 

are incompatible with fundamental human rights standards or they are 

discriminatory.
171

 

The nature of Article 21(3)’s true potential lies in the construction that any and all 

interpretations and applications of the panoply of applicable law provided for in 

Article 21(1) must be consistent with “internationally recognized human rights”. 

Therefore, Article 21(3) effectively proclaims that it is within the power of the bench 

to refuse to apply any provision of the internal law (i.e. the Statute, Rules of 

Procedure and Evidence and Elements of Crimes) if such application would be 

contrary to norms of internationally recognized human rights.
172

 The absence of a 

definition of internationally recognized human rights leaves it open to the bench to 

determine the rules populating this obtuse category, thereby allowing for judicial 

autonomy in the application of the Statute’s overarching interpretative provision.
173

 In 

this respect it acts as the lex specialis for the interpretation and application of the 

applicable law, irrespective of possible conflicts with interpretative results arrived at 

via recourse to the Vienna rules. That we can speak of Article 21(3) in such terms is 
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ironic given that the supposed rationale for its inclusion lay once again with “the 

principle of legality and the desire to limit judicial discretion”.
174

 However, far from 

limiting judicial discretion, it mandates the bench to draw on a wide variety of 

external rules and jurisprudence in its interpretation and application of the law which 

not only reinforces and complements the principle of legality under Article 22, but 

also allows scope for the progressive development of the law via creative judicial 

interpretation.
175

  

While Kenneth Gallant argues that Article 21(3) potentially allows the bench 

“to some extent to modify the definitions of crimes over which the Statute gives the 

ICC jurisdiction”,
176

 it is more likely that in such instances Article 22(2) will 

intervene to prevent any prejudice to the rights of the accused. It is clear that Article 

21(3) does not override the Statute as such, but rather comes into effect when more 

than one interpretation of a provision is possible, dictating that the interpretation that 

best conforms with human rights must be adopted.
177

 So while Article 21(3) has 

significant potential, its necessary utilization in conjunction with Article 22 ensures 

that the principle of legality and the rights of the accused retain their potent force. 

Indeed, the principle of legality is without question subsumed within the category of 

internationally recognized human rights; to suggest its exclusion would be an 

absurdity. An example of the interpretation and application of Article 21(3) in 

conjunction with Article 22 in the interests of the rights of the accused is observable 

in Judge Van den Wyngaert’s Concurring Opinion in the Ngudjolo Chui case. In 

rejecting the Pre-Trial Chamber’s application of the notion of indirect co-perpetration, 

she remarked that: 
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Individuals must have been in a position to know at the time of engaging in 

certain conduct that the law criminalized it. The Grand Chamber of the 

European Court of Human Rights has given considerable weight to the elements 

of ‘accessibility’ and ‘foreseeability’ in its assessment of the legality principle. I 

doubt whether anyone (inside or outside the DRC) could have known, prior to 

the Pre-Trial Chamber’s first interpretations of Article 25(3)(a), that this article 

contained such an elaborate and peculiar form of criminal responsibility as the 

theory of ‘indirect co-perpetration’, much less that it rests upon the ‘control 

over the crime’ doctrine.
178

   

Looking to the current practice of the Court with respect to Article 21(3), it is 

evident that its employment often acts as an effective means of circumventing the 

strict hierarchy of sources instituted by Article 21(1). As such, it is clear that external 

sources of law can be readily relied upon in the interpretation and application of the 

internal law of the Court without necessarily invoking textual ambiguity or a statutory 

lacuna, which, as we have seen, would be required in order for sources of law falling 

under Article 21(1)(b) and (c) to be formally utilized. In this sense, international 

human rights law constitutes a potentially ever-present guiding aid in the construction 

of all aspects of the Rome Statute and acts as a bulwark against judicial arbitrariness.  

A useful example is observable in the Lubanga case with respect to the 

applicability of the doctrine of abuse of process in the context of proceedings before 

the Court despite its absence from the Statute and the Rules of Procedure and 

Evidence. Addressing the issue, the Appeals Chamber focused on the centrality of 

Article 21(3) to any determination arrived at: 

Article 21(3) of the Statute stipulates that the law applicable under the Statute 

must be interpreted as well as applied in accordance with internationally 

recognized human rights. Human rights underpin the Statute; every aspect of it, 

including the exercise of the jurisdiction of the court. Its provisions must be 

interpreted and more importantly applied in accordance with internationally 

recognized human rights; first and foremost, in the context of the Statute, the 

right to a fair trial, a concept broadly perceived and applied, embracing the 

judicial process in its entirety…Where fair trial becomes impossible because of 
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breaches of the fundamental rights of the suspect or the accused by his/her 

accusers, it would be a contradiction in terms to put the person on trial. Justice 

could not be done. A fair trial is the only means to do justice. If no fair trial can 

be held, the object of the judicial process is frustrated and the process must be 

stopped.
179

  

Following an examination of a selection of European Court of Human Rights case-

law and domestic practice, the Appeals Chamber held that the application of Article 

21(3) dictated that the right to a stay of proceedings based on abuse of process must 

be recognized as falling within the ambit of Article 67 of the Statute: 

Unfairness in the treatment of the suspect or the accused may rupture the 

process to an extent making it impossible to piece together the constituent 

elements of a fair trial. In those circumstances, the interest of the world 

community to put persons accused of the most heinous crimes against humanity 

on trial, great as it is, is outweighed by the need to sustain the efficacy of the 

judicial process as the potent agent of justice.
180

 

The Appeals Chamber therefore recognized the applicability of abuse of process, not 

on the basis of its inherent jurisdiction as one might have predicted given the practice 

of the ad hoc Tribunals, but rather via direct invocation of Article 21(3).
181

 In this 

respect, the interpretative developmental potential of Article 21(3) seems clear for all 

to see.  

The recognition of abuse of process by the Appeals Chamber in light of 

Article 21(3), and in particular the rights of the accused under Article 67, can be 

compared with their interpretation of the permissible timeframe and circumstances in 

which the recharacterization of facts under Regulation 55 may be implemented by 

Pre-Trial and Trial Chambers.
182

 In its consideration of the issue in the Lubanga case, 
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the Appeals Chamber determined, following an examination of numerous 

international human rights instruments and relevant jurisprudence of the European 

Court of Human Rights in line with Article 21(3), that “human rights law demands 

that the modification of the legal characterization of facts in the course of the trial 

must not render the trial unfair”.
183

 It held further that the modalities of the 

Regulation’s application in accordance with the rights of the accused would, of 

necessity, have to be considered on a case-by-case basis.
184

 From a reasoning 

perspective, it would appear that Article 21(3) was appropriately utilized in this 

instance; however, the same can hardly be said about the interpretation and 

application of Regulation 55 by the Trial Chamber in the Katanga case.
185

    

Numerous examples of the developmental potential of Article 21(3) are 

observable throughout the practice of the Court; however, it would be remiss not to 

mention in passing the extent to which the Court has relied on international human 

rights law in giving substance to the right of victim participation.
186

 Without delving 

into the issue in any detail, it is nonetheless worth noting that the Court has 

consistently interpreted the right of victim participation pursuant to Article 68 and 

Rules 85 and 89 of the Rules of Procedure and Evidence through the lens of 

international human rights law via direct invocation of Article 21(3).
187

 In this respect 
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the Court has sought guidance in (amongst other instruments) the Declaration of 

Basic Principles of Justice for Victims of Crime and Abuse of Power, the Basic 

Principles and Guidelines on the Right to a Remedy and Reparation for Victims of 

Gross Violations of International Human Rights Law and Serious Violations of 

International Humanitarian Law, and the Convention on the Rights of the Child. On 

the related issue of victim reparations, the Trial Chamber in Lubanga, acting pursuant 

to Article 21(3), issued its decision establishing guidelines for the operationalization 

of the Court’s reparations regime in light of a wealth of international human rights 

law and practice.
188

 The Court has also invoked Article 21(3) with respect to a 

plethora of procedural and evidential questions. For instance, in the context of the 

Lubanga Confirmation of Charges Decision, the Pre-Trial Chamber grounded their 

interpretation of the evidential standard of “substantial grounds to believe” firmly on 

the jurisprudence of the European Court of Human Rights.
189

   

The foregoing constitutes nothing more than a mere snapshot of the Court’s 

practice with respect to Article 21(3). However, it is sufficient to establish the point 

that, while Article 21(3) does not endow the bench with exceptional creative powers, 

it does represent a chink in the armor of Article 21(1) such that the judicial role in the 

progressive development of the law via creative judicial interpretation, far from being 
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extinguished, may continue to flourish and evolve in accordance with the 

requirements of the international criminal legal order.  

 

3.3. Article 22(2) – Interpretative Freedom and the Requirements of 

Strict Construction 

“It is a basic principle of justice that a person may not be punished if the 

incriminating acts, when they were committed, were not prohibited by law”.
190

 The 

principle of legality, thus put, has been ever present in the international criminal 

justice discourse going right back to the post-World War I Leipzig trials.
191

 As a basic 

principle of justice, it enjoys the rare distinction of constituting a non-derogable norm 

of international human rights law with a positive basis in all of the major international 

and regional human rights instruments.
192

 Along with fidelity to customary 

international law, it typically constitutes the ‘Golden Rule’ of interpretation 

applicable to international criminal instruments and should be viewed as an element 

of a sequenced interpretative approach that aims at ensuring certainty, predictability 

(or fair warning) and textual consistency.
193

 Enshrined most concretely in Article 22 

of the Rome Statute, there is no ambiguity as to its centrality in the interpretative 

schematics of the instrument.
194

 While issues surrounding recourse to the principle in 
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an interpretative sense would certainly justify lengthy treatment in its own right, it is 

nonetheless worth highlighting a number of factors which establish that the formal 

operation of the principle is a central component of the interpretative regime of the 

Rome Statute. 

The principle of the non-retroactive application of law, as a core element of 

the principle of legality, is well known and uncontested.
195

 Of more discursive value 

at this juncture are a number of its constituent presumptions, particularly the 

presumption in favour of the strict construction of penal statutes and the inextricably 

linked principle of in dubio pro reo, which appears to specifically institute a quasi-

judicial obligation to cautiously interpret penal statutes or at least to emphasize the 

non-creative interpretation of criminal statutes. Article 22(2) of the Rome Statute 

supplies a succinct definition: “[t]he definition of a crime shall be strictly construed 

and shall not be extended by analogy. In case of ambiguity, the definition shall be 

interpreted in favour of the person being investigated, prosecuted or convicted”.
196

 As 

a general principle of law it has enjoyed a long history; for instance, in 1887, Lord 

Escher proclaimed in Tuck & Sons v Priester that: 

If there is a reasonable interpretation which will avoid the penalty in any 

particular case, we must adopt that construction. If there are two reasonable 

constructions we must give the more lenient one. That is the settled rule for 

construction in penal sections.
197

 

The nature of its application, at least domestically, is however, rather removed 

from the literal import of its definition. It is quite obvious, most particularly in a 

common law context that in fact the principle is infrequently invoked and rarely acts 
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as a disincentive for the adoption of broad or developmental interpretations.
198

 The 

great Granville Williams, commenting some years ago, remarked that: 

Nowadays the criminal courts rarely apply the rule of strict construction. They 

will still apply it if they are in genuine doubt as to the intention of the 

legislature and if there are no considerations indicating the desirability of a 

wide interpretation of the statute. But if the statute admits of alternative 

interpretations and public policy suggests that the wider interpretation should be 

preferred, the courts will usually apply the wider one.
199

 

In this sense the presumption appears to act as a last resort once the various canons 

and aids to construction have failed to provide legitimate interpretative clarity. In 

support of this conclusion, the renowned authority on issues of statutory 

interpretation, Peter Maxwell, commented that: 

The effect of the rule of strict construction might almost be summed up in the 

remark, that where an equivocal word or ambiguous sentence leaves a 

reasonable doubt of its meaning which the canons of interpretation fail to solve, 

the benefit of the doubt should be given to the subject, and against the 

Legislature which has failed to explain itself. But it yields to the paramount rule 

that every statute is to be expounded according to its expression of manifest 

intention; and that all cases within the mischiefs aimed at are, if the language 

permits, to be held to fall within its remedial influence.
200

 

Thus, if after attempting to rationalize the text in accordance with the intentions of the 

drafters and the general object and purpose of a provision the ambiguity persists then 
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the benefit of such ambiguity is to accrue to the accused.
201

 In many ways, the 

invocation of in dubio pro reo is a confession of no clear resolution of interpretative 

ambiguity, akin perhaps to the notion of non liquet, such that the only equitable 

determination must be the one that best protects the rights of the accused (linked most 

frequently to the presumption of innocence). 

In the context of international criminal proceedings, the principle of strict 

construction has been infrequently referenced and only occasionally invoked.
202

 One 

such instance was in the Akayesu case before the Rwanda Tribunal where there was a 

disparity of meaning between the English and French versions of the Statute, 

specifically relating to reconciling the understanding to be given to “killing” and 

“meurtre” under Article 2(2) of the Statute in the context of the crime of genocide. 

Utilizing the principle, the Trial Chamber determined that: 

Given the presumption of innocence of the accused, and pursuant to the general 

principles of criminal law, the Chamber holds that the version more favourable 

to the accused should be upheld and finds that Article 2(2)(a) of the Statute 

must be interpreted in accordance with the definition of murder given in the 

Penal Code of Rwanda, according to which ‘meurtre’ (killing) is homicide 

committed with intent to cause death.
203

 

However, the best exploration of the principle and the potential impact its invocation 

may have on the interpretative enterprise of the bench is to be found in the comments 

of the Trial Chamber in the Čelebići case. The discussion is well worth reproducing in 

full: 

It is for the legislature and not the court or judge to define a crime and prescribe 

its punishment. It is the well-recognized paramount duty of the judicial 

interpreter, or judge, to read into the language of the legislature, honestly and 
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faithfully, its plain and rational meaning and to promote its object.  The rule of 

strict construction requires that the language of a particular provision shall be 

construed such that no cases shall be held to fall within it which do not fall both 

within the reasonable meaning of its terms and within the spirit and scope of the 

enactment.  The accepted view is that if the legislature has not used words 

sufficiently comprehensive to include within its prohibition all the cases which 

should naturally fall within the mischief intended to be prevented, the 

interpreter is not competent to extend them.  A strict construction requires that 

no case shall fall within a penal statute which does not comprise all the 

elements which, whether morally material or not, are in fact made to constitute 

the offence as defined by the statute.  It has always been the practice of courts 

not to fill omissions in legislation when this can be said to have been deliberate.  

It would seem, however, that where the omission was accidental, it is usual to 

supply the missing words to give the legislation the meaning intended.  The 

paramount object in the construction of a criminal provision, or any other 

statute, is to ascertain the legislative intent.  The rule of strict construction is not 

violated by giving the expression its full meaning or the alternative meaning 

which is more consonant with the legislative intent and best effectuates such 

intent.  The effect of strict construction of the provisions of a criminal statute is 

that where an equivocal word or ambiguous sentence leaves a reasonable doubt 

of its meaning which the canons of construction fail to solve, the benefit of the 

doubt should be given to the subject and against the legislature which has failed 

to explain itself.  This is why ambiguous criminal statutes are to be construed 

contra proferentem.
204

  

It follows from this, therefore, that there is (at least theoretically) nothing in 

the principle of strict construction which prohibits the bench from addressing lacunae 

in the Statute via recourse to creative interpretation of positive rules. This conclusion, 

which applies with equal validity to the entirety of the principle of legality, is entirely 

consistent with the jurisprudence of the European Court of Human Rights. Like all 

rules, the effectiveness of criminal rules is dependent on their judicial interpretation 

and application to changing circumstances. Commenting on this point in CR v the 

United Kingdom, the European Court of Human Rights found that the principle of 

legality “cannot be read as outlawing the gradual clarification of the rules of criminal 
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liability through judicial interpretation from case to case, provided that the resultant 

development is consistent with the essence of the offence and could reasonably be 

foreseen”.
205

  

Provided that the interpretation of the offence proceeds on the basis of an 

extant positive rule, its clarification and modification to related foreseeable 

circumstances is entirely consistent with the principle of legality. As Mohamed 

Shahabuddeen has declared, “the principle of nullum crimen sine lege does not bar the 

progressive development of the law, provided that the developed law retains the 

essence of the original crime”.
206

 This accords with the general tenor of Andrew 

Ashworth’s contention that those “who knowingly ‘sail too close to the wind’” should 

not be surprised if the law is interpreted so as to include their conduct”.
207

 The general 

import of this conclusion finds support in the jurisprudence of the Appeals Chamber 

of the Yugoslav Tribunal, which held in the Odjanić case that, while the principle of 

legality does not outlaw the progressive development of the law via creative judicial 

interpretation, it does, however, “prevent a court from creating new law or from 

interpreting existing law beyond the reasonable limits of acceptable clarification”.
208

  

Turning to the manner in which the principle of strict construction has been 

interpreted and applied thus far by the bench of the International Criminal Court, the 

Appeals Chamber has underlined that “it is guided by the principle [of] in dubio pro 

reo as a component of the presumption of innocence, which as a general principle in 
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criminal procedure applies, mutatis mutandis, to all stages of the proceedings”.
209

 

While the principle is central to the interpretative regime of the Rome Statute, it must 

be emphasized that Article 22(2) is unambiguous in limiting its application to the 

interpretation of the substantive penal provisions of the Statute (i.e. the definition of 

crimes pursuant to Articles 6-8bis and modes of liability as provided for in Articles 25 

and 28), with the possible caveat that it may be applied with respect to the 

interpretation of additional articles of the Statute and general principles having a 

direct impact on the application of these substantive provisions.
210

  

However, in certain respects the jurisprudence to date would benefit from 

clarity on this point. For instance, in challenging the application of the power to join 

cases at the pre-trial stage, Ngudjolo Chui argued that the principle of strict 

construction trumped any interpretation arrived at via recourse to the Vienna rules. 

Rejecting this argument, the Pre-Trial Chamber determined that since Article 64(5) 

and Rule 136 were silent on the matter, a procedural lacuna existed such that “the 

strict literal interpretation of the relevant provisions required by the principle of 

legality [was] not possible”, before proceeding to resolve the question pursuant to the 

Vienna rules.
211

 Reviewing the question, the Appeals Chamber failed to point out the 

questionable relevance of strict construction to the interpretation of the impugned 

provisions, stating instead that the Pre-Trial Chamber’s determination was in 

accordance with the rights of the accused and far from violating the principle of 

legality in fact gave “expression to it”.
212

 A statement to the effect that the resolution 

of such procedural questions must be achieved pursuant to Article 21(3) and the 

Vienna Convention rules would certainly have been useful in this instance.  

Express acknowledgment of the specific applicability of Article 22(2) to the 

interpretation of the penal provisions of the Statute is, however, found in the 
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Concurring Opinion of Judge Van den Wyngaert in the Ngudjolo Chui case. As 

alluded to previously, in rejecting the inclusion of the notion of indirect co-

perpetration in the interpretation of Article 25(3)(a), she remarked that: 

I attach the greatest importance to Article 22(2) of the Statute, which obliges 

the Court to interpret the definition of crimes strictly and prohibits any 

extension by analogy. There can be little doubt that this fundamental principle 

applies with equal force in relation to the definition of criminal responsibility. 

Indeed, I believe that this article overrides the conventional methods of treaty 

interpretation, as defined in the Vienna Convention on the Law of Treaties, 

particularly the teleological method. Whereas these methods of interpretation 

may be entirely adequate for interpreting other parts of the Statute, I consider 

that for interpreting articles dealing with the criminal responsibility of 

individuals, the principles of strict construction and in dubio pro reo are 

paramount.
213

    

As for the rationale underpinning the express inclusion of the principle within the 

Statute framework, Judge Van den Wyngaert was outspoken in her remarks that, 

while the principle was necessary in the interests of certainty and predictability, it was 

nonetheless the case that “the drafters wanted to make sure that the Court could not 

engage in the kind of ‘judicial creativity’ of which other jurisdictions may at times 

have been suspected”.
214
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There are a number of examples of Article 22(2) intervening in order to stymie 

the potentially creative or developmental urges of the bench. For example, in the 

Bemba case, the Pre-Trial Chamber was required to determine whether the concept of 

dolus eventualis or foreseeability was cognizable in Article 30 of the Statute.
215

 

Following a textual interpretation, confirmed via recourse to the relevant travaux 

préparatoires, and considered in light of Article 22(2), the Chamber rejected its 

inclusion, stating that such a finding: 

[A]ims to ensure that any interpretation given to the definition of crimes is in 

harmony with the rule of strict construction set out in article 22(2) of the 

Statute. It ensures that the Chamber is not substituting the concept of de lege 

lata with the concept of de lege ferenda only for the sake of widening the scope 

of article 30 of the Statute and capturing a broader range of perpetrators.
216

 

Interestingly, this interpretation constituted a tacit rejection of the Pre-Trial 

Chamber’s prior recognition of the concept in the Lubanga Confirmation of Charges 

Decision. In that instance, the Chamber made no effort to tally their interpretation 

with Article 22(2), relying instead on interpretative guidance derived from doctrine 

and ad hoc Tribunal jurisprudence.
217

 Later in the Bemba Confirmation of Charges 

Decision, the Chamber invoked a similarly literal textual interpretation in recognizing 

the presence of a causality requirement in the chapeau of Article 28. Once again the 

Chamber emphasized that their interpretation was “consistent with the principle of 

strict construction mirrored in article 22(2) of the Statute which, as a part of the 

principle nullum crimen sine lege, compels the Chamber to interpret this provision 

strictly”.
218

 

With respect to the interpretation of crimes specifically, the Court has been 

alert to the need to adopt interpretations in accordance with the Elements of Crimes 

document (as mandated by Article 9) read in light of Article 22 and in particular 
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Article 22(2). For example, in their interpretation of the elements of the offence of 

conscripting, enlisting and use of children in armed conflict, the Trial Chamber in the 

Lubanga case was careful to point out the consistency of their textual interpretation 

with both the elements of crimes and Article 22(2).
219

 A similar approach was 

adopted in the Katanga and Ngudjolo Chui Confirmation Decision with respect to the 

interpretation of other inhumane acts under Article 7(1)(k) of the Statute, although 

significant guidance was also derived from ad hoc Tribunal jurisprudence.
220

 

However, for the most comprehensive treatment of the close alliance between the 

Elements of Crimes and Article 22, we must look to the first arrest warrant decision in 

the Al-Bashir case. In this instance, the Pre-Trial Chamber was addressing whether or 

not the crime of genocide, as provided for under Article 6 of the Statute, should be 

interpreted to include a contextual element to the effect that the conduct in question, 

“must have taken place in the context of a manifest pattern of similar conduct directed 

against the targeted group or must have had such a nature so as to itself effect, the 

total or partial destruction of the targeted group”.
221

 The Majority, Judge Ušacka 

dissenting, found that the Elements of Crimes and the Rules “must be applied unless 

the competent Chamber finds an irreconcilable contradiction between these 

documents on the one hand, and the Statute on the other hand”.
222

 The Majority 

considered that this interpretation was: 

[A]lso supported by the object and purpose of article 9(1) of the Statute, which 

consists of furthering the nullum crimen sine lege principle embraced in article 

22 of the Statute, by providing a priori legal certainty on the content of the 

definition of crimes provided for in the Statute. In the Majority’s view, had the 

application of the Elements of Crimes been fully discretionary for the 

competent Chamber, the safeguards provided for by the article 22 nullum 

crimen sine lege principle would be significantly eroded.
223
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This interpretation was also held to be fully consistent with a strict construction of 

Article 6.
224

 

The inclusion of Article 22(2) is merely an additional reminder of the fact that 

States intended the Rome Statute to constitute a detailed lex scripta of substantive 

international criminal law. While the objective may have been to lend certainty and 

predictability to the law, it is undoubtedly the case, as suggested by Judge Van den 

Wyngaert, that states also wished to curtail the creative interpretative potential of the 

bench. The potential continuation of the liberally legislating bench, so characteristic 

of the judges at the ad hoc Tribunals, was anathema to the drafters of the Rome 

Statute. Article 22(2) allied with Article 21(1) simply act as restraining buckles in the 

attempted straightjacketing of the interpretative judicial function visibly brought to 

bear in the Rome Statute framework. However, as the jurisprudential reality to date 

illustrates, the bench is more than capable of performing impressive feats of creative 

interpretative escapology.   

 

IV. CONCLUSIONS 

This chapter has illustrated that the Rome Statute’s attempted corseting of the creative 

interpretative freedom of the bench through the inclusion of a set of specific 

“disciplining” rules, in the form of Article 21’s institution of textualism and a 

hierarchy of sources and Article 22(2)’s mandating of strict construction in the 

interpretation of substantive international criminal law, has ultimately proved to be a 

failure. While adherence to the ordinary meaning of the text has been given priority 

and has in numerous instances resulted in a decidedly restrained interpretative 

approach, it is nonetheless evident, such as with respect to the prevailing 

interpretation of Article 25(3)(a), that the bench is prepared to forego the ordinary 

meaning of the text when policy considerations enter the interpretative fray. Such 

instances have, thus far, been rare in comparison to the liberal teleology characteristic 

of the jurisprudence of the ad hoc Tribunals. However, the discussion of Article 21’s 

strict hierarchy of sources suggests that accusations to the effect that the Rome Statute 
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“evinces a certain mistrust in the judges”,
225

 and shows an intent on the part of the 

drafters to “maintain control over the making of international law and to keep a tight 

leash on the ability of international judges to go beyond what the States Parties have 

agreed to”,
226

 are neither hyperbolic nor defamatory.  

It has been argued that the objective of the Rome Conference was not to 

expressly codify rules developed before the antecedent criminal tribunals – the extent 

to which this occurred was little more than a welcome byproduct – but was rather 

focused on arriving at a consensually drafted penal statute constructed such as to 

attract as many ratifications as possible. It is evident that in drafting the Statute, states 

went to considerable lengths to attempt to ensure that the circumstances in which it 

would be deemed necessary to have recourse to judicial discretion in the 

interpretation and application of the law would be kept to an absolute minimum. In 

this respect, the internal law of the Court, taken as a whole, can be viewed as an 

attempt to reconfigure the traditional and prevailing contours of the international 

criminal judicial function.  

There is no better illustration of this endeavour than Articles 21(1) and 22(2) 

of the Rome Statute. As we have discussed, Article 21(1) not only sought to identify 

the applicable law – in itself a seminal development in an international criminal 

context – but also sought to carefully dictate the methodology to be applied by the 

bench in its invocation. In so doing, the drafters showed a regrettable ignorance of the 

complex nature of the interplay of sources of law within the international legal order 

and enumerated a provision with the potential to frustrate permissible and legitimate 

interpretational creativity aimed at progressively developing the law. However, 

Article 21(3)’s requirement that the interpretation and application of the Rome Statute 

be in conformity with international human rights law constitutes one obvious avenue 

via which the bench can free themselves from the constraints of the strict hierarchy of 

sources and the prioritization of text. While Article 21(3)’s rich potential is yet to be 

fully realized, it is expected that as the Court’s jurisprudence continues to mature so 

will its invocation of this provision. Article 22(2)’s requirement that the subject-
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matter jurisdiction of the Court be strictly construed is in keeping with general 

principles of criminal law and entirely appropriate, but should not be viewed as 

prohibiting developmental interpretation in any and all circumstances. This chapter’s 

examination of the law and practice of the Court with respect to sources of law and 

interpretational technique illustrates that whereas the drafters may have wished to 

corset the judicial function in positive rules, the bench has identified sufficient 

wriggle-room in order to allow them to breathe life into the law. In short the judicial 

creativity of the international criminal bench is alive and well. 
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CONCLUSIONS 

This thesis set out to examine how the judicial role in the development of 

international criminal law is best understood on both a theoretical and a practical 

level. It advanced the hypothesis that implicit within the international criminal 

judicial function is the responsibility to resort to the creative interpretation of 

applicable internal and external sources of law, with a view to ensuring the 

progressive development of both substantive and procedural aspects of international 

criminal law in line with the normative expectations of the international community 

and the necessity of realizing the effectiveness of applicable rules. In conducting this 

inquiry and exploring the merits of the proposed hypothesis, the thesis has sought to 

address an obvious lacuna in the existing scholarship relating to the scarcity of 

coherent, particularized conceptions of the nature and contours of the international 

criminal judicial function.  

This concluding chapter offers reflections on the conclusions that this thesis 

has articulated with respect to the judicial role in the progressive development of 

international criminal law. It begins by reasserting the need to dispense with the 

‘noble lie’ that states alone are responsible for the development of international law. It 

then reaffirms the proposed adoption of Sir Hersch Lauterpacht’s pragmatic theory of 

the judicial function which places judicial creativity at its centre, and which acts as a 

versatile tool in conceptualizing and legitimizing the role of the international criminal 

bench in the development of international criminal law. Having submitted the 

proposed theoretical framework with respect to judicial creativity, conclusions are 

then offered with respect to the thesis’ exploration of the profile of the international 

criminal bench and the ethical standards that attach to the international criminal 

judicial function. The remainder of this conclusion addresses the thesis’ findings with 

regard to the interpretative methodologies utilized by the international criminal bench 

in progressively developing the law, the role of the bench in the evolution of 

international criminal procedure, and the future prospects for judicial creativity in 

light of the Rome Statute’s attempt to straightjacket the international criminal judicial 

function. 
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I. DISPENSING WITH THE ‘NOBLE LIE’ 

Advancing a conception of the international judicial function that recognizes the 

centrality of judicial interpretation in the progressive development of international 

law, and particularly of international criminal law, is hardly revolutionary. The role of 

the judiciary in forging the ontological basis of the international legal order and in 

encouraging, if not pushing, the evolution of international rules is clearly observable 

in the complex array of sophisticated jurisprudence that emerges with startling 

regularity from the diverse jurisdictions that make up the international legal order in 

the age of mass proliferation. However, to acknowledge this aspect of the judicial role 

is necessarily to reject the one-dimensional, myopic, but nonetheless traditional, 

notion that views international adjudication as being functionally limited to the 

settlement of disputes.
1
 It has been argued at length in this thesis that any coherent 

conception of the international judicial function requires an acceptance of the 

pragmatic reality underpinning the purposes and consequences of international 

adjudication.  

Strictly voluntarist conceptions of international law might demand that the 

results of international adjudication have only limited value beyond the confines of 

the case, that the concept of stare decisis is alien to the international legal order, and 

that states possess sole authority for the development of international law. Such a 

conception, however, amounts to little more than the transposition on to the 

international legal order of the dogmatic faith in the “noble lie”
2
 that has pervaded 

Western positivistic legal theory going back to the era of Blackstone, Austin and 

Montesquieu.
3
 To minimize or downplay the judicial role in the crystallization of 

international rules and the evolution of the international legal order denigrates the 

values underpinning the international judicial function. Thankfully, the extent to 

which the ‘noble lie’ garners support in an international legal context continues to 

dissipate as the legal order rapidly evolves.  
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It would seem, on a doctrinal level at least, that to reject outright the enormity 

of the judicial role in the development of international law is to be a member of a 

particularly dusty and sparsely subscribed club.
4
 That said, as was discussed in 

Chapter 3, states and frequently international courts themselves continue to formally 

proclaim the limited capacity of the international bench to promote the progressive 

development of international rules.
5

 Indeed, few members of the international 

judiciary have been willing to candidly acknowledge the responsibility to 

progressively develop the law as an element of their own individual conception of the 

international judicial function. Acceptance of the judicial developmental role by 

current or former members of the international judiciary has tended for the most part 

to be cautious, and to emphasize it as merely a welcome byproduct of the bench’s 

primary function of solely addressing the case in hand. For example, former President 

of the ICJ, the late Judge Robert Jennings, remarked that: 

[T]he primary task of a court of justice is not to ‘develop’ the law, but to dispose, 

in accordance with the law, of that particular dispute between the particular 

parties before it. This is not to say that development is not frequently a secondary 

part of the judge’s task.
6
     

There is a definite relationship between the reluctant acknowledgment of the judicial 

role in the development of the law and the conscious commitment to galvanize the 

authority of international judgments and to protect the international bench from 

accusations of arbitrariness or suggestions of a lack of independence or impartiality. 

For Judge Jennings, observance of the ‘noble lie’ was critical to the legitimacy and 

authority of international jurisprudence, although he was prepared to accept the 

developmental potential of judicial decisions provided such progressive development 

was within the confines of “permissible interpretation”.
7
 Some former members of the 
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international bench, however, have been more forthright in recognizing the 

developmental potential of the international judicial function. For example, former 

Vice-President of the ICJ, Judge Christopher Weeramantry remarked that: 

My first major proposition is that in any system – examine whatever system you 

will – the judges do in fact make law. They may hold that they are not making 

law. They may believe they are not making law. Yet, in fact, they are making 

law.
8
 

The value attaching to international decisions (particularly those of the ICJ) as 

a source of international law infuses the late Judge Weeramantry’s remarks with a 

definite element of realism. Article 38(1)(d) of the Statute of the ICJ after all 

recognizes “judicial decisions” as “subsidiary means for the determination of rules of 

law”.
9
 It is generally accepted that, while the doctrine of binding precedent does not 

apply to international decisions, international courts and tribunals are loathe to deviate 

from legal principles elucidated in prior cases, instead emphasizing the need to lend 

consistency and certainty to the law, which as Lauterpacht suggested “are of the 

essence of the orderly administration of justice”.
10

 International decisions may be 

relegated to the status of subsidiary sources of law, but their persuasive authority 

cannot be underestimated, particularly in the age of the mass proliferation of 

international courts and tribunals, and the growing incidence of cross-institutional 

judicial dialogue. As Shane Darcy suggests: 

Within this landscape of continuous interaction and cross-fertilization between 

and amongst international and national judicial bodies, judgments and decisions 
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may seem to have outgrown their subordinate status, as they are often treated as a 

source of law in and of themselves.
11

 

In this sense, while international courts may frequently deny their capacity or 

conscious intention to progressively develop the law, the gradual production and 

accumulation of jurisprudence, and the persuasive value that attaches to it (both 

internally and externally), makes an enormous contribution to the crystallization of 

international norms in a quasi-common law fashion.  

The value attaching to judicial decisions is exponentially greater the more 

immature the legal order in question. A bench tasked with interpreting a particular 

instrument for the very first time assumes responsibility for setting an interpretative 

course that will have an impact well beyond the confines of the case in hand. As this 

thesis has shown, this is particularly illustrative of the challenge the international 

criminal bench has faced on an almost continuous basis since its rebirth in the context 

of the establishment of the ad hoc Tribunals for the former Yugoslavia and Rwanda in 

the early 1990s. At the time of their establishment, it is generous to describe 

international criminal law as constituting an immature legal order; in truth it was 

practically non-existent. As was reflected upon in Chapters 4 and 5, states were 

certainly prepared to reignite and reaffirm their commitment to the pursuit of 

international criminal justice. However, in devising and adopting essentially skeletal 

constituent penal statutes, they bestowed on the bench the profound responsibility to 

breathe life into both substantive and procedural norms of international criminal law. 

In this context, it would certainly appear that the ‘noble lie that states and not judges 

make international law was essentially discarded in the interests of pragmatism, 

expediency, and effectiveness.  

As was observed in Chapter 5, Judge Antonio Cassese candidly acknowledged 

that the international criminal bench was required to assume a role that went well 

beyond the traditional parameters of the judicial function as relating to the 

interpretation and application of positive law; “[b]ecause international criminal law is 
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extremely rudimentary, the precedents are very poor”.
12

 In the absence of applicable, 

relevant precedents, and in light of the inherently laconic nature of applicable 

international penal statutes, the judges of the ad hoc Tribunals were faced with a 

Solomonic dilemma of sorts: (i) either engage with and embrace the creative 

interpretative mindset required to make the law effective and responsive to the 

demands of the international community; or (ii) declare it incomplete, indeterminate, 

and justifying frequent pronouncement of judgments akin to a finding of non liquet. 

In truth, declaring non liquet was no more an option in an international criminal 

context as it has been in the context of international dispute settlement. For the most 

part, the international criminal bench has not shied away from acting on the necessity 

to invoke a creative interpretative approach to positive rules of international criminal 

law, general principles of law and other versatile sources of law, in particular 

customary international law. As Judge Cassese made clear:    

Today, international criminal courts are faced with areas of law that are full of 

gaps. Out of nothing – very few cases – you have to create new law, and you 

have to say something new. So, again the role of judges is increasingly important, 

particularly in the area of criminal law, where we normally tend to stick to the 

principle of nullum crimen sine lege, but sometimes, you have to find a new 

principle.
13  

Judge Cassese’s comments suggest that in the context of the ad hoc Tribunals 

at least, the discourse focused not on the question of whether the bench should seek to 

progressively develop the law, but rather on the vital necessity of doing so when 

confronted with an inherently laconic and immature legal order. However, the 

international criminal legal order has rapidly evolved and matured since the heyday of 

the ad hoc Tribunals and the creative impetus of Judge Cassese. In contrast to the era 

in which the ad hoc Tribunals were established, there now exists a vast expanse of 

international criminal jurisprudence dispersed across a variety of international and 

hybridized criminal institutions. On the one hand, this body of jurisprudence carries 

with it significant persuasive value with an impact across institutions; however, on the 

other hand it has given rise to an element of divergence and fragmentation in relation 
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to a variety of issues. In addition to this burgeoning jurisprudence, the international 

criminal legal order has benefitted greatly from the codifying efforts of the 

international community embodied in the Rome Statute. These two elements 

combined – the maturation of international criminal jurisprudence and the efforts 

aimed at codification – led this thesis to ask whether the age of creative interpretation 

and the centrality of the judicial role in the progressive development of international 

criminal law has effectively come to an end. It is clear that at Rome, in the context of 

the negotiation of a consensually agreed treaty text, states were naturally determined 

to ensure that they maintained almost complete control over the textual interpretative 

parameters of the rules agreed, and that the bench subsequently entrusted with their 

interpretation and application should be granted only modest leeway to deviate from 

their ordinary meaning. The imposition of interpretative restraint was the obvious 

desire of states; however, in practice, it has not resulted in a fundamental alteration of 

the contours of the interpretative role of the international criminal judge. As Chapter 6 

illustrated and as will be discussed further below, the interpretative capacity of the 

bench coupled with the prevalence of constructive ambiguity is such that the judicial 

role in the progressive development of international criminal law will continue, albeit 

in a less dramatic fashion. 

 

II. LAUTERPACHT’S LEGACY AND THE INTERNATIONAL 

CRIMINAL JUDICIAL FUNCTION  

In placing responsibility for the progressive development of the law at the heart of the 

international criminal judicial function, this thesis has sought to reignite and utilize 

the theoretical legacy of Sir Hersch Lauterpacht with a view to illustrating its 

relevance and durability outside of the confines of a purely public international law 

setting. As was observed in Chapter 3, Lauterpacht’s seminal text The Function of 

Law in the International Community
14

 was conceived and written in the context of the 

so-called ‘Twenty-Years’ Crisis’ which spanned the inter-war years, during which the 

future viability of international dispute settlement hung very much in the balance. 
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Along with its later counterpart, The Development of International Law by the 

International Court,
15

 it set out a pragmatic conception of the international judicial 

function that took into consideration the immaturity and ontological uncertainty that 

pervaded the international legal order at the time. For Lauterpacht, responsibility for 

the concretization of the international rule of law lay not in the hands of states, but 

rather was entrusted to a community of enlightened judges: “[t]here is substance in 

the view that the existence of a sufficient body of clear rules is not at all essential to 

the existence of law, and that the decisive test is whether there exists a judge 

competent to decide upon disputed rights and to command peace”.
16

 He was clearly of 

the view that role of the bench in the progressive development of the law was “one of 

the important conditions of their continued successful functioning”.
17

  

His conception of the judicial function has a definite resonance in the context 

of contemporary international criminal law. The ontological uncertainty dogging 

international dispute settlement during the inter-war period finds a counterpart in the 

politicized critiques aimed at questioning the legitimacy and projected longevity of 

the international criminal justice project.
18

 For example, at the time of writing, 

following the purported withdrawal of a number of African states from the Rome 

Statute, the ICC seems to be entering a period of considerable uncertainty.
19

 Aside 

from the obvious historical resonance, Lauterpacht’s theory of the judicial function is 

attractive in an international criminal context, given that his championing of the 

judicial role in the progressive development of the law was articulated not only in the 

context of doubts around the continued utility of international dispute settlement, but 
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also in light of the relative sparsity of international case-law in existence at the time. 

As intimated by Patrick Capps, his theory of law and the judicial function in particular 

has an enduring potential to “solve persistent problems concerning the integrity of the 

international legal order”.
20

  

Chapter 3 suggested that Lauterpacht viewed the judicial function as the 

central pragmatic means of securing the integrity of the international legal order. Most 

significant in this regard was the bench’s responsibility to engage in the creative 

interpretation of positive rules and general principles of law, with a view to 

addressing gaps in the fabric of international law. Lauterpacht was an obvious 

proponent of judicial creativity, but was evidently opposed to the notion of the activist 

international judge. His theory of judicial creativity was conceived with clearly 

defined boundaries instituted for the purposes of galvanizing the authority and the 

legitimacy of the international judicial function. In this respect, he argued that the 

filling of a normative gap via judicial creativity must be rooted in the terms of an 

existing rule or an identifiable, applicable, principle of law. In laying such a 

foundation for the legitimate exercise of judicial creativity, Lauterpacht believed that 

judges were thus in a position to steer “between the Scylla of the complacent 

assumption of the completeness of the law and Charybdis of the attempt at fulfilling 

the function of an international legislature”.
21

  

Lauterpacht’s conception of the judicial gap-filling role is reflected in the 

definition of judicial creativity adopted by this thesis. As was articulated in the 

Introduction and in Chapters 5 and 6, judicial creativity implies the filling of lacunae 

on the basis of the reasoned development of acknowledged pre-existing legal 

principles, which takes into account both the teleological underpinnings of the law in 

question and issues of public policy affecting its application. Crucially, Lauterpacht 

emphasized that the legitimacy of judicial development of the law in the eyes of the 

epistemic community was reliant on the quality of the reasoning advanced, in 

particular the unwavering commitment to exhaustive reasoning. He was of the view 

that “[t]he legal and moral authority of a judicial pronouncement acquires an 

important accession of strength if it bears the visible hall-mark of comprehensive 
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effort and of a studious avoidance of short-cuts of reasoning”.
22

 In examining the 

interpretative methodologies the international criminal bench have invoked in 

progressively developing the law, this thesis has highlighted the centrality of 

exhaustive reasoning in imparting legitimacy and authority on to creative decision 

making and the destructive potential of falling short of the requisite standard in this 

regard. In particular, Chapter 5 discussed the importance of exhaustive reasoning in 

the context of the highly controversial Gotovina case at the ICTY.
23

 Here, the 

incomplete nature of the Appeals Chamber’s reasoning with respect to elucidation of 

the acceptable margin of error applicable to artillery strikes resulted in enormous 

controversy and the suggestion that the judgment constituted “a disaster at almost 

every level”.
24

  

The comprehensive relevance of Lauterpacht’s theory of the international 

criminal judicial function was illustrated in Chapter 3 by the distillation of a set of 

four core elements of a Lauterpachtian conception of the international judicial 

function that apply mutatis mutandis to the international criminal bench.
25

 For the 

most part, these elements are uncontroversial and incorporate common issues of 

judicial practice, such as the need for independence and impartiality, the pursuit of 

expeditious proceedings, the confidentiality of deliberations, the need for careful 

consideration of the totality of the evidence, and the right of judges to append a 

separate and dissenting opinion. Most significantly, however, they propose the 

inclusion of judicial creativity on the basis of exhaustive reasoning in any conception 

of the international judicial function, and in particular of the international criminal 

judicial function. Their inclusion is entirely pragmatic, realistic, and the best means of 

ensuring the effectiveness of international criminal law. 
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III. WHAT IS EXPECTED OF THE INTERNATIONAL CRIMINAL 

JUDGE? PROFILE AND ETHICS OF THE INTERNATIONAL 

CRIMINAL BENCH 

While this thesis has forwarded a conception of the international criminal judicial 

function that aims to acknowledge the role of judicial interpretative creativity in the 

development of international criminal law, it has also attempted to paint an 

impressionistic portrait of the composition of the international criminal bench and the 

ethical standards attaching to the role. The rationale for doing so is simple: if the 

judicial role in the progressive development of the law is to be acknowledged and 

accepted as an element of the international criminal judicial function, it is essential 

that there is absolute confidence in the competence and expertise of the men and 

women appointed to the international criminal bench to take on this profound 

responsibility. Furthermore, there must be unequivocal certainty that those appointed 

to the bench will observe the highest standards of ethical conduct, in particular with 

respect to the independent and impartial execution of their functions. International 

criminal judges are bestowed with significant power and authority which they 

exercise on behalf of the international community. There is thus a reasonable 

expectation that the composition of the international criminal bench be genuinely 

representative of the diverse society it purportedly embodies.  

Chapter 1 of the thesis set out to compose a profile portrait of the international 

criminal bench with a view to assessing its representativeness, but also to determine 

whether it is possible to describe what might be considered a ‘typical’ member of the 

international criminal bench. It assessed a wealth of data pertaining to the 227 

individuals appointed to the benches of six modern international criminal institutions, 

namely: the ICTY, the ICTR, the SCSL, the ICC, the STL, and the ECCC. It 

considered: (i) the extent to which the international criminal bench is geographically 

representative; (ii) whether a diversity of legal cultures are cognizable; (iii) the degree 

of equitable gender representation; and (iv) the range of prior professional experience 

international criminal judges tend to have. The empirical data suggested a number of 

conclusions. First, the international criminal bench is over-representative of states 
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falling within the WEOG UN regional grouping,
26

 with 37% of all appointees falling 

within this bracket.
27

 This conclusion highlights the obvious link between judicial 

appointments and the funding of international criminal institutions.
28

 Second, a 

majority of the international criminal bench, some 61%, hail from jurisdictions based 

predominantly on the civil law tradition.
29

 This conclusion suggests that, while 

international criminal procedure may traditionally be viewed as having a common law 

bias, such bias does not extend to the legal culture of a majority of the bench. Third, 

the international criminal bench is overwhelmingly male, with female judges 

accounting for just 26% of the total number of individuals appointed to the 

international criminal bench since 1993.
30

 It is possible, however, to identify some 

positive trends in this regard, particularly with respect to the ICC’s express 

commitment to more equitable gender representation. Since its establishment, 37% of 

appointees to the bench of the ICC have been women.
31

 Fourth, some 71% of 

appointees to the international criminal bench have had some prior experience in a 

judicial role, indicating therefore that some 29% of international criminal judges are 

essentially judicial debutantes when they take up their tenure on the bench.
32

 The data 

indicates that while almost all appointees have possessed some relevant prior 

professional experience, either as practitioners, academics, civil servants or diplomats, 

it is questioned whether such experience is in and of itself sufficient to ensure the safe 

and effective execution of the international criminal judicial function, particularly the 

capacity to progressively develop the law. The thesis has argued that in order to 

address these concerns, a greater, formalized commitment needs to made in the 

direction of instituting a process by which a relative uniformity of practical judicial 

competence can be assured.
33

 For example, this could potentially be achieved through 

mandatory induction training and continuous professional development initiatives.  

Collating this wealth of data resulted in the unveiling of a basic 

impressionistic portrait of what might be considered a ‘typical’ international criminal 
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judge: a ‘typical’ international criminal judge is likely to be a man in his early sixties 

from a WEOG state whose legal system is based on the civil law tradition and who at 

some point in his career is likely to have been a member of the domestic judiciary, 

and/or practiced law, and/or have held an academic post of some description.
34

 While 

this thesis in no sense suggests that the international criminal bench is found wanting 

in terms of competence or relevant expertise, it is evidently the case that further steps 

need to be taken by states, and not necessarily international criminal institutions as 

such, to ensure that international criminal judges are genuinely representative of the 

diverse global society on whose behalf they execute their functions. Increased efforts 

in this regard would potentially further the perceived legitimacy of international 

criminal courts and tribunals. 

While competence and representativeness are important factors in insulating 

the perceived legitimacy of the international criminal bench, it is undoubtedly the case 

that nothing is more damaging to judicial legitimacy and the authority of judicial 

decisions than the apprehension that judges are ethically compromised, particularly 

with respect to their independence and impartiality. Chapter 2 examined the 

theoretical foundations of the “supreme judicial virtues”
35

 of independence and 

impartiality,
36

 and examined a wealth of jurisprudence relating to the excusal and 

disqualification of international criminal judges.
37

 In discussing issues around judicial 

ethics, this thesis notes the longstanding, but nonetheless lamentable, absence of a 

comprehensive, binding ethical code applicable to the international criminal bench. It 

is lamentable not because in its absence a culture of unethical judicial conduct has 

been engrained in the international criminal bench (practice has shown that the 

contrary is very much the case), but rather because of the obvious value such a code 

would have in terms of transparency, enforceability, and maintaining public 

confidence.  

As is common on the domestic level, the enforcement of basic ethical 

standards expected of the international judiciary remains in the hands of the judges 

themselves; it is essentially a self-policed area. As Chapter 2 illustrated, in the 
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politically volatile context in which international criminal proceedings typically take 

place, it is to be expected that there will be frequent allegations of external influence 

on the bench or the perceptible bias of individual judges.
38

 It was observed that the 

presumption attaching to independence and impartiality is not easily rebutted, and 

will only be successful in exceptional circumstances following satisfaction of the 

reasonable observer test.
39

 Particular attention was placed on allegations of bias 

arising from expressions of opinion occurring prior to and during a judge’s tenure. In 

recent years, particularly in light of what this thesis has referred to as the ‘Harhoff and 

Sow affairs’,
40

 increased scrutiny has come be bear on the acceptable parameters of 

extra-judicial expressions of opinion. While the international criminal judiciary has an 

important role to play in communicating the goals and objectives of international 

criminal justice to the general public, as well as the epistemic community, through 

engagement with extra-judicial comment, it is essential that they exercise such 

freedom of expression with particular temperance and restraint. The consequences of 

failing to observe these parameters can be dramatic and has the potential to 

significantly undermine public confidence in the independence and impartiality of the 

international criminal bench.
41

 In proclaiming the centrality of the judicial role in the 

progressive development of international criminal law, it is submitted that the 

legitimacy of such a role relies on public confidence and belief in the irreproachable 

competence, independence and impartiality of international criminal judges. 

 

IV. THE JUDICIAL ROLE IN THE PROGRESSIVE 

DEVELOPMENT OF INTERNATIONAL CRIMINAL LAW: 

FINDINGS ON METHOD AND FUTURE PROSPECTS 

This thesis set out not only to examine the theoretical basis for recognition of 

interpretative creativity in the interests of the progressive development of the law as 

an element of the international criminal judicial function, but also to explore in-depth 

the reality of progressive development in practice. In this regard, Chapters 4, 5 and 6 
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looked at the diverse variety of methodologies the international criminal bench have 

utilized in plugging obvious gaps in both procedural and substantive rules of 

international criminal law. Chapters 4 and 5 in particular observed the flexibility with 

which the ad hoc Tribunals have approached the identification, interpretation and 

application of sources of law, while Chapter 6 reflected on the obvious intention of 

states to limit the interpretative freedom of the bench with respect to the Rome 

Statute. From this, the thesis provided an insight into how the nature of the 

international criminal judicial function has gradually evolved over the course of the 

past 25 years.  

 The evolution of the international criminal judicial function is particularly 

evident with respect to its role in the development of rules of criminal procedure.
42

 

Chapter 4 presented the construction of rules of international criminal procedure as 

the natural sanctuary of judicial creativity.
43

 Since the genesis of international 

criminal justice at Nuremberg, the international criminal bench has assumed primary 

responsibility for ensuring the effectiveness and efficiency of the architecture of 

international criminal proceedings. The chapter discussed the central role of criminal 

procedure in instrumentalizing and realizing the diverse goals and objectives of 

international criminal justice, and proposed that at a fundamental level the purpose of 

rules of international criminal procedure is to facilitate the effective and efficient 

search for the truth consistent with customary human rights norms, in particular the 

due process rights of the accused.
44

 Prior to the establishment of the ICC, states had 

little compunction in abdicating power and responsibility for the drafting and 

adoption of procedural rules to the bench. In doing so, particularly in the context of 

the ad hoc Tribunals, they effectively bestowed on judges the power of functional 

self-determination.  

While the judges of the ad hoc Tribunals did not shy away from the obvious 

complexity of the task confronting them, in devising procedural rules in the absence 

of meaningful precedents and in the context of the need to marry diverse legal 

cultures, it is clear that the evolution of international criminal procedure has relied on 
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a significant element of judicial experimentation. In this regard, Alex Whiting, who 

has referred to the ICTY as amounting to a ‘procedural laboratory’, remarked that 

“[o]nly through experience and a process of trial and error has the ICTY been in a 

position to begin to devise a set of procedures suited to international criminal 

proceedings”.
45

 The fruitfulness of this experimentation is evidenced by the fact that 

the judges have amended the ICTY Rules of Procedure and Evidence on some 50 

occasions since their adoption in 1994. Granting procedural law-making powers to the 

bench brings obvious pragmatic benefits; however, it also raises concerns with respect 

to the coherence and certainty of procedural rules and the absence of transparency in 

their adoption and amendment. It has sometimes placed judges in the invidious 

position, from a separation of powers perspective, of having to interpret and apply 

rules they have devised themselves. States reacted to this phenomenon at the Rome 

Conference by reclaiming authority for the drafting, adoption and amendment of the 

applicable rules of procedure and evidence at the ICC, and merely granted the bench 

the power to propose amendments, or adopt provisional rules in exceptional 

circumstances. However, while there is an added element of procedural rigidity in the 

ICC context, Chapter 4 illustrated that there is sufficient flexibility in both the Rules 

of Procedure and Evidence and in the Regulations of the Court (over which the judges 

have effective control) to still allow the bench to creatively address unforeseen events 

and procedural challenges.
46

 There is a definite legitimacy dividend arising from the 

reassertion of state control over procedural rules; at the very least, it gives the 

appearance of an effective separation of powers. However, this thesis has shown that 

it is essential that a significant element of procedural flexibility be acknowledged and 

maintained in order to allow the bench to realize the aim of international criminal 

procedure with respect to the effective and efficient search for the truth in accordance 

with customary international human rights.
47

  

 In addressing the judicial role in the progressive development of international 

criminal law, this thesis has explored the diverse interpretative methodologies utilized 
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by the bench in this respect. As discussed in Chapters 5 and 6, judicial exploitation of 

a flexible interpretative approach to sources of applicable law has been central to the 

progressive development of core aspects of substantive international criminal law. Of 

particular relevance, especially in the context of the ad hoc Tribunals, has been the 

liberal identification and invocation of customary norms of international law, both as 

a source of law and as an aid in the creative interpretation of the constituent statutes. 

In discussing the liberal approach to the identification and application of sources of 

law by the ad hoc Tribunals, the thesis also addressed the ways in which the judges 

have gone about creatively interpreting sources of law in line with the applicable 

“disciplining rules”.
48

 In assessing the manner in which the international criminal 

bench have invoked and implicitly applied the standard interpretative disciplining 

rules set out in Articles 31, 32 and 33 of the Vienna Convention on the Law of 

Treaties,
49

 the thesis also looked at the additional disciplining rules that apply 

specifically to the international criminal context; namely, the necessity of ensuring 

that any interpretation is fundamentally consistent with the principle of legality and 

the broader rights of the accused.
50

 The thesis posited that the ‘golden rule’ of 

interpretation observed by the international criminal bench, most obviously in the 

practice of the ad hoc Tribunals, requires fidelity to the principle of legality and 

consistency with customary norms of international law. In adopting a liberal approach 

to the identification of applicable sources of law while also remaining faithful to the 

‘golden rule’ of interpretation, the judges of the ad hoc Tribunals were in a position to 

rapidly advance the evolution of international criminal law. In this respect, this thesis 

has described the activities of the ad hoc Tribunals, particularly in their early years, as 

constituting a ‘golden era’ of judicial creativity.  

The thesis has been concerned not only with examining the manner in which 

the international criminal bench has utilized disciplining rules and additional aids to 

interpretation, but also with gaining an understanding of the importance of 

interpretative methodology as a means of buttressing and legitimizing decisions that 

have progressively developed the law. Throughout the thesis it has been argued, in 

line with Lauterpacht’s conception of the judicial function, that the key to securing 
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the legitimacy and authority of creative decisions amongst the epistemic community 

is the commitment of judges to exhaustive reasoning and the clear explanation of their 

interpretative method.
51

 While there is an essential realism in Lauterpacht’s comment 

that the invocation of a particular rule of interpretation or interpretative method is 

“not the determining cause of a judicial decision, but the form in which the judge 

cloaks a result arrived at by other means”, decisional legitimacy nonetheless hinges 

on the persuasiveness of the method adopted by the bench.
52

 However, as was 

highlighted in Chapters 5 and 6, despite the wealth of jurisprudence that has made a 

significant contribution to the progressive development of the law, it is difficult to 

identify a consistent or common interpretative methodology of international criminal 

judges. A rich variety of interpretative methodologies have been employed across the 

institutions considered, from textual and teleological interpretation, to literal 

interpretation and drafters’ intent, all of which have at some point buttressed creative 

decisions. This is entirely to be expected, in fact it would be rather naïve to expect 

otherwise. Indeed, in the context of their research into treaty interpretation in the 

1960s, the ILC commented that “statements can be found in the decisions of 

international tribunals to support the use of almost every principle or maxim of which 

use is made in national systems of law”.
53

 The truth of this statement is certainly 

observable in the context of international criminal courts and tribunals.  

A potential exception in this regard was observed in Chapter 5 in its 

discussion of the ‘Cassese Approach to Creative Rule Development’.
54

 There were 

definite Lauterpachtian tones to Judge Cassese’s approach. It relied on the filling of 

gaps in the law via recourse to applicable positive rules or general principles of law in 

the context of an exhaustively reasoned decision. While Judge Cassese may have been 

committed to exhaustive, persuasive reasoning, his method was far from being 

beyond reproach. As the thesis observed, he was often overly sympathetic towards the 

teleological interpretation of penal provisions and frequently relied on the 
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questionable identification of customary norms. As he himself conceded: “[w]e 

manipulate law, standards, political principles, and principles of interpretation. Very 

often in a criminal case, I sense that the defendant is guilty, and common sense leads 

me to believe that we should come to a particular conclusion. Then I say, ‘alright, let 

us now build sound reasoning to support that conclusion’”.
55

 Given the immaturity of 

the international criminal legal order during Cassese’s tenure on the bench of the ad 

hoc Tribunals, his approach is perhaps understandable in the interests of pursuing the 

effectiveness of the laconic rules the bench was required to interpret and apply. There 

is little doubt, however, that Cassese’s approach would not be acceptable in the 

context of the ICC; indeed, the thesis argues that states specifically sought to ensure 

that such an interpretative methodology would not be permissible with respect to the 

Rome Statute. 

Chapter 6 examined the Rome Statute’s attempts to curtail the creative 

freedom of the bench by putting in place an additional disciplining rule relating to the 

applicable law (Article 21) and reinforcing the interpretative centrality of the principle 

of legality (Article 22).
56

 These provisions, alongside the almost overwhelming 

punctiliousness of the Statute as a whole, together with the Rules of Procedure and 

Evidence and the Elements of Crimes, may superficially appear to mean that the 

‘golden era’ of judicial creativity is very much at an end. However, it is clear from a 

survey of the Court’s jurisprudence to date that, while states may have wished 

textualism to be the prevailing interpretative methodology, the bench have exploited a 

number of chinks in the armour of the Rome Statute to allow them to address gaps 

and thus progressively develop the law. Most significant in this regard is the 

opportunity afforded by Article 21(3)’s requirement that the Rome Statute be 

interpreted and applied accordance in with internationally recognized human rights.
57

 

That said, it is certainly the case that opportunities for the liberal judicial invocation 

of external sources of law, in particular customary international law, will be greatly 

diminished. Article 21’s specific methodological approach to the applicable law 

mandates that the bench have to carefully reason and justify any deviation from the 
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text of the Rome Statute; in this respect, exhaustive reasoning has never been more 

paramount. The chapter illustrates that while states may have wished to straightjacket 

the interpretative capacity of the bench, the Rome Statute affords sufficient wriggle-

room to allow them to continue to progressively develop the law.   

 

V. PARTING WORDS 

Judicial creativity has been the lifeblood of modern international criminal law. While 

states have played an essential role in reigniting the criminal justice project initiated at 

Nuremberg, there is no avoiding the simple fact that, in the absence of a competent 

bench determined to make effective the laconic rules they were called upon to 

interpret and apply, international criminal law would not be the sophisticated legal 

order it is today. This thesis has not only sought to acknowledge the judicial role in 

the progressive development of international criminal law, but has also offered a 

conception of the international criminal judicial function which recognizes the 

fundamental responsibility to utilize judicial creativity as means of addressing gaps in 

the evolving international criminal legal order. As was famously proclaimed at 

Nuremberg, the law is “not static, but by continual adaptation follows the needs of a 

changing world”.
58

 Rather than stubbornly clinging to the ‘noble lie’ that judges have 

no role to play in the development of the law, it is our duty as members of the 

epistemic community to acknowledge that, as Oscar Wilde put it, “the truth is rarely 

pure, and never simple”.
59

 The conception of the international criminal judicial 

function proposed in this thesis reflects the pragmatic reality that it is primarily judges 

who must ensure that modern international criminal law continues to adapt to a 

volatile global environment, where accountability for crimes that shock the 

conscience of humanity is as much needed as at any moment in recent history.  
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