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‘There can be no keener revelation of a society’s soul than the way in which it treats 

its children.’1 

Abstract  
 

This thesis aims to comparatively assess the Irish government’s national, international 

and regional obligations to respect, protect and fulfil children’s access to justice rights 

under mental health law, policy and practice. It considers the importance of rights for 

children and why children should be viewed as rights-holders.  It explores the 

Capability Approach, the sociology of childhood and a rights-based approach to 

children’s issues.  This thesis considers the implications of the European Convention 

on Human Rights, the Convention on the Rights of the Child and the Convention on 

the Rights of Persons with Disabilities for the development of mental health laws 

from a child rights perspective. This research compiles and analyses the relevant 

human rights instruments and interpretive sources required for the selection of human 

rights standards and indicators for the development in this thesis of a Child Rights 

Access to Justice Impact Assessment (CRAJIA) tool.  The CRAJIA tool is 

underpinned by respected methodological approaches and therefore the information 

gathered from its application in this thesis will provide research-based evidence as to 

whether children’s access to justice rights are being realised.   A number of 

recommendations are made to improve the visibility of children and the impact of 

their rights when they are admitted for inpatient mental health care and treatment.  

This thesis proposes clear and positive improvements for the incorporation of a child-

friendly justice framework in Irish mental health law and policy.  It also outlines a 

five step process for children’s effective participation in decision-making and ten 

principles that should be considered in a best interests assessment. Incorporating the 

framework proposed in this thesis will ensure rights translate into practice, thus 

ensuring children are empowered and visible in decision-making processes affecting 

them. 

 

 

 

                                                        
1 Mandela, Speech by President Nelson Mandela at the launch of the Nelson Mandela Children's Fund 

(1995).  
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1. Introduction to this Thesis 
 

1.1. Background and context 

Mental health and well-being are fundamental to the quality of life.  Good mental 

health is seen as the foundation of a happy childhood and is considered a key 

children’s rights issue.2  As a society the Irish vision is for: 

 

Ireland to be one of the best small countries in the world in which to grow up 

and raise a family, and where the rights of all children and young people are 

respected, protected and fulfilled; where their voices are heard and where they 

are supported to realise their maximum potential now and in the future.3  

 

It is evident from numerous research studies recently carried out that children’s rights 

are not effectively being realised when they are involved in civil judicial and 

administrative proceedings.4 Further to this, evidence suggests that a child’s right to 

access justice in matters that affect her or him, particularly in civil proceedings, are 

not being implemented leading to negative outcomes for the child.5  Mental health 

                                                        
2 World Health Organization, Mental Health and Human Rights (Geneva: World Health Organization, 

Mental Health Policy and Service Guidance Package, 2003); Health Service Executive, Child and 

Adolescent Mental Health Service Annual Reports (2008-2013); articles 23, 29, 39 of the Convention 

on the Rights of the Child (CRC) refer to the significance of protecting and promoting mental well-

being; article 24 of the CRC provides for the right to the highest attainable standard of health. 
3 Department of Children and Youth Affairs, Better Outcomes, Brighter Futures: The National Policy 

Framework for Children and Young People (2014-2020) vi. 
4 European Union Agency for Fundamental Rights, Child-Friendly Justice Perspectives and 

Experiences of Professionals on Children’s Participation in Civil and Criminal Proceedings in 10 EU 

Member States (2015); European Commission, Study on Children’s Involvement in Judicial 

Proceedings Contextual Overview for Civil Justice Ireland (July 2014); European Commission: 

Directorate-General for Justice, Draft: Summary of Contextual Overviews on Children's Involvement in 

Civil and Administrative Judicial Proceedings in the 28 Member States of the European Union 

(European Union, 2014); Council of Europe, Guidelines of the Committee of Ministers on Child 

Friendly Justice (2010); Report of the United Nations High Commissioner for Human Rights, Access 

to Justice for Children (2013). 
5  See European Union Agency for Fundamental Rights, Child-Friendly Justice Perspectives and 

Experiences of Professionals on Children’s Participation in Civil and Criminal Proceedings in 10 EU 

Member States (2015); European Commission: Directorate-General for Justice, Draft: Summary of 

Contextual Overviews on Children's Involvement in Civil and Administrative Judicial Proceedings in 
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law involves children in civil proceedings and other proceedings that impact 

significantly on their rights, such as the admission and treatment process. Research 

indicates that children are not sufficiently supported in proceedings, like the latter, 

which can be stressful and traumatising for the child. Further to this, children are not 

always provided with child-friendly information and appropriate environments to 

enable and empower them to participate in matters affecting them. 6  Whilst it is 

acknowledged that Ireland provides adequate protection for children in respect of 

some aspects of their involvement in civil and administrative proceedings, it must 

equally be acknowledged that there are a number of shortcomings in Irish law. 7  

Consequently, the aim of this thesis is to consider the extent to which Irish mental 

health law, policy and practice fulfils Ireland’s obligations to ensure children have 

access to justice as guaranteed under international and regional law and standards.   

The on-going socio-legal discourse around children’s rights is increasingly 

recognising the right of the child to have a voice.  At the core of this right is the 

meaningful participation of children in decision-making processes that affect them.  

Children’s participation has become one of the most debated and examined aspects of 

the Convention on the Rights of the Child (CRC).8 This emphasis has come from 

research undertaken and strategies put in place for children to have a voice, most 

notably in areas such as education, youth councils, non-governmental organisations, 

                                                                                                                                                               
the 28 Member States of the European Union (European Union, 2014); Human Rights Council, 

Resolution on the Rights of the Child: Access to Justice for Children (25 March 2014). 
6 See Council of Europe, Guidelines of the Committee of Ministers on Child Friendly Justice (2010); 

Report of the United Nations High Commissioner for Human Rights, Access to Justice for Children 

(2013). 
7  See Shannon, Eight Report of the Special Rapporteur on Child Protection (2014); European 

Commission, Study on Children Involvement in Judicial Proceedings Contextual Overview for Civil 

Justice Ireland (July 2014); European Commission: Directorate-General for Justice, Draft: Summary of 

Contextual Overviews on Children's Involvement in Civil and Administrative Judicial Proceedings in 

the 28 Member States of the European Union (European Union, 2014). 
8 Convention on the Rights of the Child, adopted by the United Nations General Assembly 1989. 
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and community development.9 Noting the admirable influx of work in the area of 

child and youth participation, it became evident that there is no strategy or code of 

practice relating specifically to the participation of children in proceedings under Irish 

mental health legislation. 10  It is the realm of decision-making processes, or lack 

thereof, that takes this research into the area of accessing justice. Access to justice is a 

necessary tool for children and young people to actively claim the entire range of 

rights provided in international and regional human rights law. The aim of access to 

justice is to ensure the systems that serve children are child-friendly and effective in 

the safeguard and fulfilment of their rights.   

 

This thesis will focus specifically on children and young people in need of inpatient 

child and adolescent mental health services (referred to as CAMHS). There are other 

areas that need to be addressed such as community CAMHS for children and what 

this alternative might mean for children’s rights. This area is discussed in the 

literature as a least restrictive alternative to inpatient care and treatment and one that 

can promote positive recovery.11  Community based care is also discussed in the on-

going debate about whether or not there should be specialist mental health laws 

regulating specialist mental health services at all? Instead some argue that current 

coercive mental health laws should be abolished as they violate the Convention on the 

                                                        
9  See discussion in Lansdown, ‘The Realization of Children’s Participation Rights: Critical 

Reflections’ in Percy-Smith and Thomas (eds) A Handbook of Children’s and Young People’s 

Participation Perspectives from Theory and Practice (Routledge 2010) 11. 
10 There are mechanisms in law that can allow for participation like the appointment of a GAL under 

the Child Care Act 1991, which is discussed in chapter seven.  Recently the government introduced a 

guide that may prove helpful for the development of a strategy in the area of mental health and 

decision-making.  See, Department of Children and Youth Affairs, A Practical guide to Including 

Seldom-Heard Children and Young People in Decision-Making (2015); See also Department of 

Children and Youth Affairs, National Strategy on Children and Young People’s Participation in 

Decision-Making (2015-2020). 
11 Health Service Executive, A Vision for Change Report of the Expert Group on Mental Health Policy 

(2006); see also CRPD Committee comment about this issue, UN Committee on the Rights of Persons 

with Disabilities, Concluding Observations of the Committee on the Rights of Persons with Disabilities 

Austria (2014) paras 30, 31. 
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Rights of Persons with Disabilities (CRPD) 12  and may facilitate torture and ill 

treatment.13 Minkowitz argues that coercive mental health laws should be replaced 

with non-coercive practices, services based on a support model, and legal reforms 

ensuring those with mental health problems have the right to legal capacity on an 

equal basis as others.14 This line of argument is compelling, primarily because it aims 

to remove the discriminatory division in the application of human rights principles in 

general health services versus mental health services.  However mental health 

services operate under the current cycle of ‘rights-based legalism’, which gives 

priority to mental health laws that provide for human rights protections within their 

provisions.15   

 

Until a time when governments and society in general agree to abolish mental health 

laws and provide alternatives that will offer better outcomes for children and young 

people in need of specialist mental health care, the reality is that regulation is required 

in this area.  The purpose of this regulation must be to protect service users from 

unwarranted interferences by the State, or other third parties, in their lives. Therefore, 

it is argued in this thesis that reforms in mental health law should improve human 

rights protections through moving from the narrowly focused medical model to the 

human rights-based disability model of service delivery.  This requires rethinking 

                                                        
12 The United Nations Convention on the Rights of Persons with Disabilities was adopted by the United 

Nations General Assembly on 13 of December 2006 and it entered into force on 3 May 2008. The Irish 

government signed the CRPD on March 30th 2007 and is committed to its ratification as quickly as 

possible. 
13 Minkowitz, ‘Abolishing Mental Health Laws to Comply with CRPD’ in McSherry and Weller (ed), 

Rethinking Rights-Based Mental Health Laws (Hart Publishing 2010) 151-177. 
14 Minkowitz, ‘Abolishing Mental Health Laws to Comply with CRPD’ in McSherry and Weller (ed), 

Rethinking Rights-Based Mental Health Laws (Hart Publishing 2010) 177. 
15 McSherry and Weller (ed), Rethinking Rights-Based Mental Health Laws (Hart Publishing 2010) 5; 

for a discussing of rights-based legalism and mental health laws see Richardson, ‘Rights-Based 

Legalism: Some thought from the Research’ in McSherry and Weller (ed), Rethinking Rights-Based 

Mental Health Laws (Hart Publishing 2010) 181; and Donnelly, ‘Review of Treatment Decisions: 

Legalism, Process and the Protection of Rights’ in McSherry and Weller (ed), Rethinking Rights-Based 

Mental Health Laws (Hart Publishing 2010) 275. 
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coercive laws and reforming legal frameworks in a way that is empowering, 

supportive and enables informed consent and freedom of choice in mental health care 

and treatment.   

 

Although Irish national policy places a greater emphasis on moving towards 

community based care, it nevertheless also provides a plan for an increase in the 

number inpatient CAMHS beds.16  Therefore, children continue to require inpatient 

facilities, and admission and treatment in this specialist service will continue to be 

regulated by the Mental Health Act 2001 (MHA 2001).  As long as mental health 

laws continue to be coercive and restrictive on personal freedoms it will be necessary 

to continue to assess these laws and ensure legal remedies exist and are effective for 

the protection of human rights. It is due to the seriousness of detention, and the 

complete invisibility of children’s rights under the MHA 2001 that this thesis will 

focus on whether children and young people with mental health problems have access 

to justice when admitted for the purpose of mental health care and treatment. 

 

If we are to take children’s rights seriously we must ask the question: how can their 

rights be made real?  Where it is established that Ireland is not meeting its obligation 

to respect, protect and fulfil children’s rights, thus making them real, this thesis 

addresses what can be done to improve the situation.  In achieving this objective the 

research will be informed by a number of perspectives including, the Capability 

Approach, childhood studies, and international and regional human rights standards.  

The fundamental aim of this research is to maximise the impact of children’s rights in 

the context of mental health law, policy and practice.  With the intention of achieving 

                                                        
16 Health Service Executive, A Vision for Change Report of the Expert Group on Mental Health Policy 

(2006). 
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this aim, the thesis will identify how correct implementation of children’s rights 

creates opportunities for positive outcomes and well-being. 

The literature indicates that in order to achieve the effective implementation of rights, 

opportunity structures must be present to enable children to realise their ‘maximum 

potential now and in the future’.17  Well-being is a contested concept and open to a 

number of interpretations as evidenced in the number of indicator sets for its 

measurement. 18   However, various studies, government strategies and policy 

documents highlight two areas central to well-being for children: the whole child 

approach and improving outcomes for children. 19   The ‘whole child’ approach 

recognises the capacity of children and young people to shape their own lives20 and an 

outcomes-focused approach has been defined as ‘working towards achieving an 

articulated expression of well-being for children’.21  These policy approaches to well-

being are fundamental bedrocks that must be visible across mental health law, policy 

and practice.   

 

                                                        
17 The quote is a promise taken from the State’s national policy, Department of Children and Youth 

Affairs, Better Outcomes, Brighter Futures: The National Policy Framework for Children and Young 

People (2014-2020). 
18 Children and Youth Project, A Rights-Based Approach to Monitoring Children and Young People’s 

Well-being (2011) 6; OECD; Ben-Arieh, A, ‘Measuring and Monitoring the Well-Being of Young 

Children Around the World: Background paper prepared for the Education for All Global Monitoring 

Report 2007’ (Paris: UNESCO, 2006); Ben-Arieh, A, ‘Developing Indicators for Child Well-Being in a 

Changing Context’ in McAuley, C. and Rose, W., eds., Child Well-Being: Understanding Children’s 

Lives (London: Jessica Kingsley 2010); European Union Agency for Fundamental Rights, Developing 

indicators for the protection, respect and promotion of the rights of the child in the European Union 

(2009); The Capability Approach measures well-being through human development of capabilities and 

functionings. 
19 Children and Youth Project, A Rights-Based Approach to Monitoring Children and Young People’s 

Well-being (2011)7; Office of the Minister for Children and the Department of Health and Children, 

The Agenda for Children’s Services: A Policy Handbook (Dublin Stationery Office 2007); Department 

of Health and Children, The National Children’s Strategy: Our Children - Their Lives (2000-2010) 24-

25; Department of Children and Youth Affairs, Better Outcomes, Brighter Futures: The National 

Policy Framework for Children and Young People (2014-2020). 
20  Department of Health and Children, The National Children’s Strategy: Our Children - Their Lives 

(2000-2010).  
21  Office of the Minister for Children and the Department of Health and Children, The Agenda for 

Children’s Services: A Policy Handbook (Dublin Stationery Office 2007). 
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This thesis argues in chapter two that the State can achieve the goal of well-being by 

incorporating the Capability Approach to issues of justice for children.  Healthy 

Ireland is the policy framework focused on improving outcomes in the area of health 

and well-being.  The policy defines this concept as: 

 

[w]ell-being … reflects the quality of life and the various factors which can 

influence it over the course of a person’s life. Well-being also reflects the 

concept of positive mental health, in which a person can realise his or her own 

abilities, cope with the normal stresses of life, work productively and 

fruitfully, and be able to make a contribution to his or her community.22 

 

Promoting positive mental health and well-being across the lifespan is a key issue in 

the Irish government’s core national policy on mental health, A Vision for Change, 

which advocates a human rights approach to this issue:23   

 

[t]he goal of mental health promotion is the enhancement of potential, i.e. 

building psychological strengths and resilience, rather than focusing on 

reducing disorders. As a consequence, this approach is much more concerned 

with the process of enabling and achieving well-being and positive mental 

health and enhancing quality of life for the general population. The principles 

of participation, equity and partnership … are fundamental to this process.24 

 

                                                        
22 Department of Health, Healthy Ireland: A Framework for Improved Health and Wellbeing (2013-

2025) 9. 
23 Health Service Executive, A Vision for Change Report of the Expert Group on Mental Health Policy 

(2006) chapter 5.   
24 Health Service Executive, A Vision for Change Report of the Expert Group on Mental Health Policy 

(2006) chapter 5, 44. 
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The policy recommends that early intervention methods are the best resource for 

promoting mental health and reducing mental health problems. 25   Resources are 

required to set up programmes for mental health promotion and primary prevention 

early in life.26 In this regard, capacity-building and personal development are essential 

skills for school-age children27 and adolescents28 to ensure their optimal well-being 

across the life span. If society wishes to fulfil its promise to promoting and enhancing 

the well-being of its children with mental health problems then it must push forward 

with the agenda of improving outcomes for children and the ‘whole child’ approach to 

create measures for children to build their capabilities and achieve well-being. The 

government must focus on two paths to fulfil this commitment for children with 

mental health problems. The first includes recognition of the capacity of children to 

shape their own lives and providing the measures to enable them to reach their 

potential. The second includes the implementation of a rights-based approach to 

children’s issues under mental health law and policy.  The former involves providing 

the resources, services and supports necessary to enable children’s agency and 

participation.  The latter involves increased recognition and protection of dignity, 

autonomy and equality in the Constitution and legislation. This will ensure those 

working with and for children are accountable and all speaking the same language 

when dealing with matters that affect children with mental health problems. 

 

Adolescence is recognised as a time when mental health problems intensify, yet this 

cohort of young people are denied respect for their evolving capacities and thus their 

                                                        
25 Health Service Executive, A Vision for Change Report of the Expert Group on Mental Health Policy 

(2006). 
26 A Vision for Change (2006) 86-87. 
27 Referred to in A Vision for Change as between 5 and 12 years old. 
28 A Vision for Change (2006) 86; Key life stages in the lifespan approach taken in this policy are early 

years (0-4), school age (5-12), (12-18) youth or adolescents, (18-over) adults and older person, 48. 
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voices are silenced when admitted for inpatient mental health care and treatment.    

According to the World Health Organisation (WHO), twenty per-cent of the world’s 

children and adolescents have mental health problems and suicide is the second 

leading cause of death in 15 to 29 year olds.29  In Ireland there is a high rate of youth 

suicide and it is the leading cause of death among adolescents.30  It has been reported 

that, ‘those with mental illness are known to be at higher risk of death by suicide but 

the type of mental health service one can access is a matter of luck… The provision of 

mental health services for adolescents is high on aspiration but low on action.’31 

There is an obvious need to improve mental health services for children and young 

people.  The Irish government promises to achieve better outcomes for all children 

and young people by strengthening efforts to implement their rights and enhance their 

mental well-being.32   While progress is evident in the attention given to mental health 

at policy level, it is now necessary that urgent action be taken to drive implementation 

of these goals for children and young people on the legislative agenda.   

 

1.2. Review of mental health law and related policy 

In Ireland, the MHA 2001 provides the statutory framework for the admission and 

treatment of children with a mental health problem.  A child is defined in the MHA 

2001 as a person under the age of 18 years.33  In law a child is commonly defined as a 

person under the age of 18 years.34  However, there are many labels used in the 

                                                        
29 WHO Factsheet on Mental Health, Facts 1 and 3, accessed at: 

http://www.who.int/features/factfiles/mental_health/en/ (February 27, 2015) 
30  Health Service Executive, Fifth Child and Adolescent Mental Health Service Annual Report 

(2012/2013); Health Service Executive, National Office for Suicide Prevention Annual Report (2013). 
31 Houses of the Oireachtas Joint Committee on Health & Children, Seventh Report The High Level of 

Suicide in Irish Society (July 2006) 7. 
32 Department of Children and Youth Affairs, Better Outcomes, Brighter Futures: The National Policy 

Framework for Children and Young People (2014-2020) viii, x. 
33 Mental Health Act 2001, section 2. 
34 Article 1 of the United Nations Convention on the Rights of the Child 1989, hereinafter CRC.  Age 

of Majority Act 1985, section2; Mental Health Act 2001, section 2. 

http://www.who.int/features/factfiles/mental_health/en/
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literature when referring to persons less than 18 years, particularly when considering 

the rights and capacities of children.  Examples are, infant, minor, child, mature 

minor, young person, adolescent and teenager. For the purpose of this thesis the use of  

‘children’ or ‘child’ will generally refer to all those less than 18 years, and reference 

to ‘adolescent’ or ‘young person’ will refer to persons between the age of 16 and 18 

years.   

 

While Irish mental health law has been recently reformed in the MHA 2001, literature 

supports the fact that children’s rights are not adequately protected under it. 35  

Research indicates that one in ten children suffer from mental health problems severe 

enough to cause impairment.36  When this happens children may require specialist 

mental health care and treatment by CAMHS.  CAMHS operates under a tiered model 

and the tertiary service provides inpatient care and treatment for those children with 

complex and severe mental health problems.  Children are in a very vulnerable 

position when they are admitted for treatment to an inpatient approved centre, they 

lack the power to exercise their own legal rights and the law provides that adults make 

decisions on their behalf.  In addition, the Irish courts’ interpretation of the principles 

and provisions in the MHA 2001 appears to be overly paternalistic. This goes against 

the rights-based approach intended for the MHA 2001 and fails to ensure its 

compliance with human rights standards in international and regional law.  To ensure 

better outcomes for children and young people who require inpatient mental health 

                                                        
35 Kilkelly, Children’s Rights in Ireland Law, Policy and Practice (Tottel Publishing Ltd 2008) 435; 

Mental Health Commission, Code of Practice on the Admission of Children under the Mental Health 

Act 2001 (2006); Law Reform Commission, Report on Children and the Law: Medical Treatment 

(2010); Shannon, Annual Report of the Special Rapporteur on Child Protection (2010) 51; Children’s 

Mental Health Coalition, Submission to the Department of Health on the Review of the Mental Health 

Act 2001 (2011). 
36  Health Service Executive, Fifth Child and Adolescent Mental Health Service Annual Report 

(2012/2013). 
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care and treatment, it is vital that law and policy provide appropriate safeguards that 

respects, protects and fulfills their rights.  

The enactment of the MHA 2001 pre-dated the drafting of the CRPD and the 

publication of A Vision for Change. The CRPD is driving legal reforms in many EU 

countries37 and this thesis is designed to feed into that process of change, by helping 

to narrow the gap between the guarantees of international law and the lack of 

children’s rights in national mental health law.  As will be discussed further in chapter 

three, it is clear from article 1 of the CRPD and the Preamble that persons with 

disabilities include persons with mental health problems.38  Consequently, the rights 

of children with mental health problems are disability rights.39  Therefore when this 

thesis discusses the CRPD, the scholarship referring to it, and ‘persons with 

disabilities’, this can be taken as applying to children with mental health problems 

severe enough to cause impairment warranting care and treatment. The term mental 

health problem is used in this thesis to encompass legally defined terms such as 

mental illness and mental disorder.40 

 

In 2012, the government appointed a Steering Group to review the 2001 Act in line 

with their commitment in the Programme for Government.  The Steering Group’s 

report on the Interim review was then referred to an Expert Group for a second phase 

                                                        
37 Particularly in the area of legal capacity see European Union Agency for Fundamental Rights, Legal 

Capacity of Persons with Intellectual Disability and Persons with Mental Health Problems (2013). 
38 See also the interpretation given to ‘persons with disabilities’ by Mental Disability Advocacy Centre: 

All people with disabilities, which by definition includes people with intellectual disabilities and 

people with mental health problems, have the right to “enjoy legal capacity on an equal basis with 

others in all aspects of life” (Article 12(2)), see http://www.mdac.info/en/content/welcome-first-

edition-mdac’s-quarterly-e-newsletter). 
39 Fennel, ‘Human Rights, Bioethics and Mental Disorder’ (2008) 27 Medicine and Law 95; CRPD, 

articles, 1, 3, and 7; Committee on the Rights of Persons with Disabilities 
40 In this context, the term ‘mental health problem’ is used by organisations such as Mental Disability 

Advocacy Centre, European Union Agency for Fundamental Rights and Amnesty International Ireland.  

The term was the preferred term of the majority of the Experts by Experience Advisory Group, which 

guided Amnesty’s work, see ‘Mental Health Act 2001: A Review’ (Dublin: Amnesty International, 

2011) 10. 

http://www.mdac.info/en/content/welcome-first-edition-mdac's-quarterly-e-newsletter
http://www.mdac.info/en/content/welcome-first-edition-mdac's-quarterly-e-newsletter
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of review and their report was published in March 2015.41 The Irish government 

promised42 that reform of Irish mental heath law will be informed by human rights 

standards with a view to ensuring human rights protections for persons with mental 

health problems.  There is an obvious contradiction between committing to respect 

human rights and values on the one hand and the Irish mental health law reform 

process as it applies to children with mental health problems on the other.43  

 

Due to the seriousness of detention in the context of mental health, safeguards are 

required to avoid abuse of both legal systems and mental health services.  Mental 

health legislation itself is limited in its approach to ensuring the delivery of 

appropriate mental health services, as legislation usually focuses on protection, 

safeguards and procedures. Consequently, it is mental health policy that maps out the 

delivery of services.  National policy aims to make sure that children ‘at risk’ have 

access to an integrated range of supports and services to help them achieve their best 

possible outcomes.44  In this regard, mental health services will be considered with 

particular attention given to issues of access to appropriate services and support so 

that children with mental health problems may exercise their rights on an equal basis 

with other children. 

 

The literature indicates that ‘[h]uman rights and the well-being of children and young 

                                                        
41 Department of Health, Report of the Expert Group Review of the Mental Health Act, 2001 (2015). 
42 Department of the Taoiseach, Programme for Government (2011-2016). 
43 Since the Interim review changes have been made regarding the general principles applicable to the 

children’s section, which if enacted provides a change in focus to a rights-based approach.  Compare 

approach taken in the following reports: Department of Health, Report of the Expert Group Review of 

the Mental Health Act, 2001 (2015); Department of Health, Interim Report of the Steering Group on 

the Review of the Mental Health Act, 2001 (2012). 
44 Department of Children and Youth Affairs, Better Outcomes, Brighter Futures: The National Policy 

Framework for Children and Young People (2014-2020) xi. 
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people are interconnected concepts and should not be considered in isolation.’ 45 

Therefore, policy and strategies aimed at creating well-being for children are 

significant tools toward the realisation of their rights.46  In this context, well-being has 

been defined as: 

 

[t]he realisation of children’s rights and the fulfilment of the opportunity for 

every child to be all she or he can be. The degree to which this is achieved can 

be measured in terms of positive child outcomes, whereas, negative outcomes 

and deprivation point to the denial of children’s rights.47 

 

Positive child outcomes, according to national policy, are when ‘children are 

connected, respected and contributing to their world’. 48   Further to this the 

government acknowledges that failure to listen to children has resulted in a failure to 

protect them from poor outcomes.49  With the aim of improving outcomes, State 

policy dictates a commitment to strengthen efforts to ensure that children have the 

right to be heard in all matters affecting them.50  Significant for the purpose of this 

research is the State’s promise to prioritise listening to the voices of children and 

                                                        
45 Children and Youth Project, A Rights-Based Approach to Monitoring Children and Young People’s 

Well-being (2011); McAuley et al., ‘Children’s Views on Child Well-Being’ in McAuley and Rose, 

(eds) Child Well-Being: Understanding Children’s Lives (London: Jessica Kingsley 2010); Bradshaw 

et al., ‘An Index of Child Well-Being in the European Union’, (2007) 80 Social Indicators Research 

133-177. 
46 Children and Youth Project, A Rights-Based Approach to Monitoring Children and Young People’s 

Well-being (2011) 10; Canavan, ‘Family Support: Policy, Practice and Research into the Future’ (2010) 

58(2) Administration 15-32. 
47  Bradshaw et al., ‘An Index of Child Well-Being in the European Union’, (2007) 80 Social Indicators 

Research 133-177. 
48 Department of Children and Youth Affairs, Better Outcomes, Brighter Futures: The National Policy 

Framework for Children and Young People (2014-2020) 
49 Ibid., 8. 
50 Ibid., 8; see Department of Children and Youth Affairs, National Strategy on Children and Young 

People’s Participation in Decision-making (2015-2020); see also Department of Children and Youth 

Affairs, A practical guide to including seldom-heard children and young people in decision-making 

(2015). 
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young people in decisions around their health and well-being,51 and ensuring that 

children and young people will have a voice in the legal system.52   In order to assist 

the government in achieving these obligations, and their international and regional 

human rights obligations, this thesis will recommend the incorporation of a child-

friendly justice framework for mental health law and policy. 

 

2. Research Question, Objectives and Methodology  
 

This thesis will comparatively examine Irish mental health law, policy and practice 

from the perspective of access to justice for children.  The main objective is to 

provide solutions to the central research question: 

 

Do children and young people with mental health problems have access to 

justice under mental health law and policy? 

 

The aim of this examination is to develop recommendations for a human rights-based 

framework for mental health law and policy that will empower and safeguard the 

rights of children and young people in need of inpatient mental health care and 

treatment.  In this regard, the recommendations should contribute to the reform of the 

newly proposed children’s section of the MHA 2001.  In order to provide solutions to 

the above research question a number of steps must be taken to gather, analyse, and 

evaluate the relevant primary and secondary sources. Therefore, this thesis proposes a 

number of sub-questions to guide the research.  The first sub-question asks: what 

rights do children and young people have and how can these rights be made real?  

                                                        
51 Department of Children and Youth Affairs, National Strategy on Children and Young People’s 

Participation in Decision-Making (2015-2020) 14. 
52 Ibid., 15. 
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Chapter two seeks to provide an answer to this question by underpinning the 

fundamental issues in this research in a theoretical framework.   

 

The second sub-question considers: what does ‘access to justice’ mean for children 

and young people in need of inpatient mental health care and treatment?  The answer 

to this question is uncovered throughout this thesis.  In particular, chapters three and 

four examine the relevant international and regional human rights frameworks 

necessary to understand what access to justice means for children.  The third sub-

question asks: what type of framework is necessary to empower children to access 

justice, and ensure the State’s obligations to children’s rights are respected, protected 

and fulfilled under mental health law and policy?    

A review of the literature suggests there is a growing demand for employing human 

rights impact assessments to measure national compliance with children’s rights 

obligations.53  In addition, there is an increase in studies published concerning the 

issue of ‘access to justice’, and its application to children through the development of 

child-friendly justice frameworks. 54   The analysis of the literature led to the 

conclusion that what is needed to empower and safeguard children’s rights is the 

incorporation of a child-friendly justice framework in mental health law and policy.  

In order to recommend such a framework this thesis must identify the elements 

                                                        
53 Committee on the Rights of the Child, Concluding Observations on the Combined Third and Fourth 

Periodic Reports of Ireland (2016); Council of Europe, Child Participation Assessment Tool 

(Children’s Rights Division and Youth Department 20); Council of Europe, Guidelines of the 

Committee of Ministers on Child Friendly Justice (2010); Sylwander, Child impact assessments – 

Swedish Experience of Child Impact Analyses as a tool for implementing the UN Convention on the 

Rights of the Child (Ministry of Health and Social Affairs, Sweden & Ministry of Foreign Affairs 

Sweden, 2001); Paton and Munro, Scotland’s Commissioner for Children and Young People, 

Children’s Rights Impact Assessment: The SCCYP Model (2006). 
54 See Report of the United Nations High Commissioner for Human Rights, Access to Justice for 

Children (2013); and European Union Agency for Fundamental Rights, Child-Friendly Justice 

Perspectives and Experiences of Professionals on Children’s Participation in Civil and Criminal 

Proceedings in 10 EU Member States (2015). 
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necessary to achieving the realisation of children’s access to justice rights.  

Consequently, chapters three and four will develop two core impact assessment 

frameworks analysing children’s rights and the rights encompassed in the concept of 

access to justice respectively.   

 

These frameworks will then be used to develop a Child Rights Access to Justice 

Impact Assessment (CRAJIA) tool.  The CRAJIA tool is used as a benchmark for 

assessing the effectiveness of ‘access to justice’ mechanisms within the mental health 

law and policy systems examined in the comparative chapters, and more specifically 

to measure how Ireland stands in an international context.  The results from the 

assessment tool will aid in the development of a human rights-based child-friendly 

justice framework for mental health law and policy, which will build children’s 

opportunities to exercise their rights and the government’s capacity to fulfil their 

obligations.55 

 

2.1. Methodology  

The primary methodology for this research is a desk based study of mental health law 

and policy from a child’s rights perspective.  Legal research methods have been used 

to undertake a comprehensive analysis of primary and secondary sources of law and 

policy that relate to or impact upon the rights of children who require inpatient mental 

health care and treatment.  The NUI Galway library together with a number of legal 

and social science databases were used to conduct searches, which generated 

identification of and access to the literature on children’s rights, access to justice, 

mental health law and related fields. 

                                                        
55  See the rights-based approach taken in, Lundy and McEvoy, ‘Childhood, the United Nations 

Convention on the Rights of the Child, and Research: What Constitutes a ‘Rights-Based’ Approach?’ 

in Freeman (ed), Law and Childhood Studies: Current Legal Issues 14 (2012) 78.  
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2.1.1. Theoretical framework 

The theoretical framework will set the foundation for a more complete understanding 

of the conceptual bases of legal and sociological principles and theories in the context 

of childhood and children’s rights.  Human rights law places the individual at the 

heart of all decisions affecting him or her. The research focuses on the child’s right to 

dignity and autonomy in decision-making around admission to and treatment in 

inpatient mental health services. Consideration is given to the concept of childhood 

and the competing theories of liberal and protectionist approaches to children’s rights.  

The thesis suggests the Capability Approach provides a good foundational framework 

to conceptualise children as rights-holders and provides a credible basis for the 

implementation of their right to autonomy and self-determination. The research is 

informed by a literature review analysing issues of relevance to the main research 

question.  The following is a list of the central issues included in the literature review: 

the Capability Approach to children’s rights; sociology of childhood; children’s rights 

movement; international and regional human rights frameworks; mental health law, 

capacity and consent; and access to justice. 

 

2.1.2. Comparative approach 

There will be a comparative examination of mental health law applying to children in 

other jurisdictions. This will include a critical examination of law and policy in 

England and Wales, with evidence of comparative best practice from Scotland, the 

United States, and Australia. The research will focus on England and Wales to 

determine the impact of its law and policy on the realisation of children’s access to 

justice rights in the context of admission for mental health care and treatment.  The 

assessment in chapter six will identify the advantages and disadvantages of the law’s 
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approach to complying with international and regional obligations to make children’s 

rights real.  The comparative study will help with the development of 

recommendations for the improvement Irish law and policy in this area. 

 

2.1.3. Doctrinal analysis 

The thesis applies a doctrinal analysis to the body of legislation and case law that has 

developed in relation to the protection of the rights of persons with mental health 

problems.  The identification, analysis and combining of the relevant law and 

standards will provide indicators for assessing the quality and effectiveness of mental 

health law in Ireland.  In addition, the thesis will consider the case law of the 

European Court of Human Rights and the decisions of relevant UN monitoring 

bodies.  The law on capacity and consent is also considered.  The extensive body of 

jurisprudence in other jurisdictions and the case law in Ireland will form part of the 

doctrinal analysis.  

 

2.2. Methodology: A Human Rights-based Approach  

Human rights are universal, inherent, and inalienable and children are holders of 

human rights56 (although some rights are contested).57  This thesis adopts a human 

rights-based approach to analysing mental health law and policy from two rights-

based perspectives: children’s rights and access to justice.  Lord et al outlines an 

understanding of a human rights-based approach for persons with disabilities: 

 

[a] human rights approach identifies minimum legal standards necessary for 

persons with disabilities to participate freely in society. It holds certain actors, 

                                                        
56 Children and adolescents up to 18 years old are holders of all the rights enshrined in the CRC; see  

Committee on the Rights of the Child, General comment No. 4 Adolescent health and development in 

the context of the Convention on the Rights of the Child (2003) para 1. 
57 Discussed in chapter two. 



 38 

such as government and the private sector, responsible for respecting those 

standards and requires that individuals have access to justice in cases where 

those standards are not respected.58 

 

Taking a human rights-based approach, this thesis creates an impact assessment tool, 

which will list the indicators necessary to assess whether States’ have achieved their 

obligations to respect, protect and fulfil children’s rights under mental health law and 

policy. The Office of the United Nations High Commissioner for Human Rights 

(OHCHR)59 developed a guide for the measurement and implementation of human 

rights,60 and this guide is to be adapted to help monitor and assess the specific area of 

human rights standards relevant to those undertaking an assessment. Moreover the 

OHCHR notes that: 

[t]he demand for and the use of indicators in human rights are part of a 

broader process of systematic work to implement, monitor and realize rights. 

Together with national human rights action plans, baseline studies and rights-

based approaches to development and good governance, the oversight work of 

United Nations human rights mechanisms, and regional and national human 

rights institutions, indicators provide concrete, practical tools for enforcing 

human rights and measuring their implementation.61 

 

                                                        
58 Lord et al. (eds), Human Rights. Yes! Action and Advocacy on the Rights of Persons with Disabilities 

(University of Minnesota Human Rights Centre, 2009) Part 1, 16. 
59 The Office of the United Nations High Commissioner for Human Rights (OHCHR) is mandated to 

promote and protect the enjoyment and full realization, by all people, of all rights established in the 

Charter of the United Nations and in international human rights laws and treaties. 
60 Office of the United Nations High Commissioner for Human Rights (OHCHR), Human Rights 

Indicators: A Guide to Measurement and Implementation (2013). 
61 Office of the United Nations High Commissioner for Human Rights (OHCHR), Human Rights 

Indicators: A Guide to Measurement and Implementation (2013). 
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Chapter five considers the OHCHR guide when developing the CRAJIA tool, and the 

human rights standards selected from chapters three and four will be used to measure 

whether children’s rights are implemented effectively in domestic law. The human 

rights-based approach taken in this research draws on the work in this area from Lord, 

the OHCHR, and the United Nations Development Programme. 62   In addition, 

consideration is given to Lundy et al’s definition of a children’s rights-based 

approach. 63  Building on these frameworks, the following indicators capture the 

elements necessary for consideration when adopting a rights-based approach to 

mental health law and policy for children and young people: 

 

2.2.1. Indivisibility  

Human rights are indivisible and children are entitled to the protection of civil and 

political rights, as well as economic, social, and cultural rights. 64   Quinn and 

Degenger note that:  

There is much rhetoric about the indivisibility, interdependence and 

interrelatedness of civil and political rights, on the one hand, and economic, 

social and cultural rights on the other. The connections between the two sets 

of rights are very real and run deep. But they become tangible in the context of 

disability since the removal of barriers through civil rights and non-

                                                        
62  See Office of the High Commissioner for Human Rights, “Human Rights and Poverty Reduction:  A 

Conceptual Framework,” (2004): accessed at 

http://www2.ohchr.org/english/issues/poverty/docs/povertyE.pdf; United Nations Development 

Programme, Programming for Justice: Access for all, A Practitioners Guide to a Human Rights-Based 

Approach to Access to Justice (2005) 5; and Human Rights, Yes! (2nd edition 2011) 16; Office of the 

United Nations High Commissioner for Human Rights (OHCHR), Human Rights Indicators: A Guide 

to Measurement and Implementation (2013). 
63 Lundy and McEvoy, ‘Childhood, the United Nations Convention on the Rights of the Child, and 

Research: What Constitutes a ‘Rights-Based’ Approach?’ in Freeman (ed), Law and Childhood 

Studies: Current Legal Issues 14 (2012). 
64 CRC and the CRPD provide for both categories of rights. 

http://www2.ohchr.org/english/issues/poverty/docs/povertyE.pdf
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discrimination law is clearly not enough. People with disabilities sometimes 

(but not always) require additional support.65 

 

2.2.2. Non-discrimination and equality 

The main goal of human rights law is to ensure the equal rights of all human beings. 

In attempts to ensure that the principle of equality is effective, national jurisdictions 

have introduced non-discrimination legislation.  Equality and non-discrimination are 

interconnected and are significant elements for the purpose of developing a human 

rights-based framework for mental health law that will empower and safeguard the 

rights of children and young people with mental health problems.  

 

A rights-based approach aims to prohibit discrimination and promote equality through 

measures addressing disadvantages within society.  The principles of non-

discrimination and equality are among the  most fundamental elements of 

international human rights law.  The newest international human rights convention of 

the 21st Century, the CRPD, prohibits discrimination and promotes the protection of 

equality for all persons with disability.  These principles oblige State parties to 

prohibit any form of discrimination that has the purpose or effect of denying persons 

with disabilities the exercise of their human rights. This includes denying reasonable 

accommodation where it is needed.66  

 

Justice is about equality and theories of justice address the inequalities created by 

social and political organisations. Crowley states that ‘[e]quality involves placing a 

                                                        
65 Quinn and Degener et al., ‘Human Rights and Disability: The Current Use of the Potential of United 

Nations Human Rights Instruments in the Context of Disability’ (Office of the United Nations High 

Commissioner for Human Rights, 2002) chapter 1, 19.  
66 Lord et al., Human Rights. Yes! Action and Advocacy on the Rights of Persons with Disabilities (2nd 

edn, 2011) Part 1, 22. 
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value on people as human beings. At its core, equality is about equal human worth.’67 

Equality is a contested concept, especially in the context of how far society should go 

in terms of achieving it.68  In Ireland, the value placed on human worth is found in 

article 40.1 of the Irish Constitution: ‘all citizens shall, as human persons, be held 

equal before the law.’ It must be noted that an equality provision can take different 

forms. Equality of condition is about ‘enabling and empowering people to make real 

choices among real options’.69 However, according to expert academic commentary: 

‘[t]he current international trend is towards full ‘equality of opportunity’ for persons 

with disabilities, entailing structural change, preparing people for greater 

participation, tackling discrimination in a number of areas and changing social 

attitudes.’70 Equalisation of opportunities was defined in the 1982 World Programme 

of Action concerning Disabled Persons: 

[e]qualization of opportunities means the process through which the general 

system of society, such as the physical and cultural environment, housing and 

transportation, social and health services, educational and work opportunities, 

cultural and social life, including sports and recreational facilities, are made 

accessible to all.71 

This approach to equality demands that accommodations and supports are provided 

for children in inpatient CAMHS who may need them to exercise their human rights 

on an equal basis with children in general health care. 

 

                                                        
67 Crowley, An Ambition for Equality (Irish Academic Press 2006) 1. 
68 Crowley, An Ambition for Equality (Irish Academic Press 2006) 14-15. 
69 Baker et al., Equality from Theory to Action (Pallgrave Macmillan 2004).  
70 Quinn et al., ‘Human Rights and Disability: The Current Use of the Potential of United Nations 

Human Rights Instruments in the Context of Disability’ (Office of the United Nations High 

Commissioner for Human Rights, 2002) chapter 1, 18.  
71 World Programme of Action concerning Disabled Persons endorsed by United Nations General 

Assembly resolution 37/52 (18 February 1982) para. 12.  
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2.2.3. Participation and empowerment  

A human rights-based approach means that children will participate in decision-

making processes that affect their lives.72  A State’s compliance with the human rights 

standard for participation will be measured against article 12 of the CRC and 

participation as envisaged in the CRPD.  The Council of Europe (CoE) has developed 

a child participation assessment tool; this tool measures progress in implementing the 

Committee of Ministers Recommendation on Child Participation.73  Participation is 

defined in the recommendation as:  

 

individuals or groups of individuals having the right, the means, the space, the 

opportunity and, where necessary, the support to freely express their views, to 

be heard and to contribute to decision making on matters affecting them, their 

views being given due weight in accordance with their age and maturity. 

 

The CoE assessment tool recognises that some governments find it difficult to 

implement the goal of article 12 (CRC) and the purpose of the tool is to help them 

engage better with children. The Council of Europe notes:  

 

[i]t is important to emphasise that the value of using this Assessment Tool is 

to help measure progress in meeting obligations to children. It is not a 

mechanism for comparing or judging States.74 

                                                        
72  See Office of the High Commissioner for Human Rights, ‘Human Rights and Poverty Reduction:  A 

Conceptual Framework’  (2004): accessed at 

http://www2.ohchr.org/english/issues/poverty/docs/povertyE.pdf; United Nations Development 

Programme, Programming for Justice: Access for all, A Practitioners Guide to a Human Rights-Based 

Approach to Access to Justice (2005) 5; and Lord et al., Human Rights, Yes! (2nd edn 2011) 12. 
73 Council of Europe, Committee of Ministers Recommendation on Child Participation (2012) 2. 
74 Council of Europe, Child Participation Assessment Tool (Children’s Rights Division and Youth 

Department) 7. 

 

http://www2.ohchr.org/english/issues/poverty/docs/povertyE.pdf
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The tool developed in this thesis will measure compliance, as well as identifying 

progress, in meeting obligations to children’s access to justice rights. This work will 

also compare and judge States based on their compliance or non-compliance. 

Furthermore, the CRAJIA tool developed here is much broader in scope and considers 

more than participation and article 12 of the CRC. The CRAJIA tool will create 

indicators that will be used to find examples of best practice in access to justice 

mechanisms under mental health law and policy.  Consequently, States can use the 

CRAJIA tool and the examples of best practice to progress compliance with fulfilling 

their obligations to children with mental health problems, including the significant 

objective of empowering children through participation.  

  

 

2.2.4. Enforcement and remedies 

A human rights-based approach means that children and young people will be able to 

enforce their rights at national and international levels.  In order for children to have 

the ability to seek a remedy for a rights violation they must be legally empowered and 

this requires the provision of access to justice mechanisms.  The Optional Protocol to 

the Convention on the Rights of the Child on a Communications Procedure (OPIC) 

now provides a direct route for children to enforce their rights under the CRC. This 

will help build the capacity of children as rights-holders to claim their rights and for 

duty-bearers to fulfil their obligations, 75  thus achieving the fundamental aim of 

making children’s rights real. In addition to the CRC, the CRPD has an Optional 

                                                        
75 Lundy and McEvoy, ‘Childhood, the United Nations Convention on the Rights of the Child, and 

Research: What Constitutes a ‘Rights-Based’ Approach?’ in Freeman (ed) Law and Childhood Studies: 

Current Legal Issues 14 (2012) 79. 
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Protocol on individual complaints,76 which creates further avenues for children to 

access justice.  These issues are discussed in chapter four. 

 

2.2.5. State parties obligation to respect, protect and fulfil  

Children’s rights, like all human rights, impose three levels of obligations on State 

parties:  the obligations to respect, protect and fulfil.77 According to the OHCHR:  

[t]he underlying feature of human rights is the identification of rights holders, 

who, by virtue of being human, have a claim to certain entitlements, and duty 

bearers, who are legally bound to respect, protect  and fulfill the entitlements 

associated with those claims.78 

The obligation to respect means that, ‘the State must refrain from interfering with the 

enjoyment of human rights’.  Protection provides that, ‘the State must prevent private 

actors or third parties from violating human rights’.  And the obligation to fulfill 

human rights means that,  ‘the State must take positive measures, including adopting 

appropriate legislation, policies and programmes, to ensure the realisation of human 

rights’.79 

 

2.3. Methodology: Human Rights Impact Assessments and Human Rights 

Indicators 

Human rights are enshrined in human rights treaties and require action at domestic 

level to allow these treaties to function.  Human rights treaties oblige State parties to 

                                                        
76 Committee on the Rights of the Child, Optional Protocol to the Convention on the Rights of the 

Child on a Communications Procedure (2013). 
77 In the human rights literature, these are referred to in the Maastricht Guidelines, which define the 

scope of State obligations in relation to economic, social and cultural rights, but are equally relevant to 

civil and political rights. See Maastricht Guidelines on Violations of Economic, Social and Cultural 

Rights (Maastricht, Netherlands, 22–26 January 1997). 
78 Office of the United Nations High Commissioner for Human Rights (OHCHR), Human Rights 

Indicators: A guide to Measurement and Implementation (2013) 10.  
79 Office of the United Nations High Commissioner for Human Rights (OHCHR), Human Rights 

Indicators: A guide to Measurement and Implementation (2013) 10.  
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assess whether polices and regulations affect the human rights of their citizens: A 

human rights impact assessment (HRIA) is a tool that can be used for this purpose. 

HRIA’s are a necessary step for State parties in achieving compliance with human 

rights. 80   A child rights impact assessment (CRIA) is one example 81  of a HRIA 

system, which has been created for assessing impact of specific human rights issues, 

such as children’s rights.82  In its General Comment No. 5, the CRC Committee called 

for an impact assessment to be carried out before and after the adoption of any policy 

potentially affecting children's rights.83   

 

The CRC Committee has continually encouraged State parties to use CRIA, as they 

can predict the impact of any proposed policy, legislation, regulation, budget or other 

administrative decision which affect children and the enjoyment of their rights and 

should complement on-going monitoring and evaluation of the impact of measures on 

children’s rights.84 According to the CRC Committee different methodologies and 

practices may be developed when undertaking CRIA.  At a minimum, they must use 

the Convention and its Optional Protocols as well as relevant concluding observations 

and general comments issued by the CRC Committee as a framework, in particular 

                                                        
80 De Beco, ‘Human Rights Impact Assessment’ 27 Netherlands Quarterly Human Rights (2009) 143 
81 Other examples include Equality Impact Assessments: Section 75 and Schedule 9 of the Northern 

Ireland Act 1998, places a statutory obligation to carry out Equality Impact Assessments (EQIAs) on 

policies.  These obligations are implemented through Equality Schemes, approved by the Equality 

Commission.  See Jenkins and Rainey, ‘Moving into the Mainstream: An Analysis of Regulatory 

Responses to Impact Assessment in Equality and Sustainable Development’ (2007) 58 (1) Northern 

Ireland Legal Quarterly 78-107. And Environmental Impact Assessments 
82 See De Beco, ‘Human Rights Impact Assessment’ 27 Netherlands Quarterly Human Rights (2009) 

149-150. 
83  See Committee on the Rights of the Child, General Comment No. 5, General measures of 

implementation of the Convention on the Rights of the Child (CRC/GC/2003/5) (2003) para. 6, 45. 
84 Committee on the Rights of the Child, General comment No. 14, The right of the child to have his or 

her best interests taken as a primary consideration (CRC/C/GC/14) (2013) para 99; Committee on the 

Rights of the Child, General Comment No. 5, General measures of implementation of the Convention 

on the Rights of the Child (CRC/GC/2003/5) (2003) Para 6, 45. 
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ensuring that the assessments are underpinned by the general principles.85  The impact 

assessment itself could be based on input from, among others, academic research and 

experiences documented in the country or elsewhere.  Furthermore, the analysis 

should result in recommendations for amendments, alternatives and improvements.86 

 

The assessment tool developed in this thesis is based on two methodological 

approaches that are complementary and necessary in assessing State compliance with 

their human rights obligations. The first is based on the CRC Committee’s approach 

to developing CRIA as outlined above and second methodological approach is the use 

of indicators as part of the assessment process. The indicators selected for the 

CRAJIA tool are based on the model developed by the OHCHR, and attempt to 

reflect State obligations to respect, protect and fulfil human rights.87  There are two 

typologies of indicators used in the development of the CRAJIA tool.  The first 

typology of indicator refers to their categorisation as structural, process and outcome.  

These categories of indicators are widely used in promoting and monitoring the 

implementation of human rights and can facilitate the mainstreaming of human rights 

standards and principles in policy implementation.88 

 

Structural indicators focus on the nature of domestic law in relation to a specific right, 

for example whether it incorporates the required international standard and if a State’s 

                                                        
85  See Committee on the Rights of the Child, General comment No. 14, The right of the child to have 

his or her best interests taken as a primary consideration (CRC/C/GC/14) (2013) para 99; and 

Committee on the Rights of the Child, General comment No. 16 on State obligations regarding the 

impact of the business sector on children’s rights (2013) para 79. 
86 States may draw guidance from the Report of the Special Rapporteur on the right to food on Guiding 

principles on human rights impact assessments of trade and investment agreements 

(A/HRC/19/59/Add.5).   
87  Office of the High Commissioner for Human Right, Report on Indicators for Promoting and 

Monitoring the Implementation of Human Rights (2008) para 9. 
88  Office of the High Commissioner for Human Right, Report on Indicators for Promoting and 

Monitoring the Implementation of Human Rights (2008) para 9. 



 47 

policy framework and strategies are applicable to that right. 89  Process indicators 

measure on-going efforts, intent and commitments from States to the progressive 

fulfilment of a right or the process of protecting the right.90  The third category of 

indicator, the outcome category, generally involves qualitative research where 

participants are asked to discuss their experience of being involved in the system 

regulated under the structure and process indicators.  This research is desk based and 

therefore there has been no primary research to ask children about their experiences. 

However, in order to populate this indicator category information will be gathered 

from relevant sources, which have considered the views and experiences of children.  

Central to the well-being of children, as discussed earlier, is an outcomes-focused 

approach and this author believes the assessment tool created in this thesis will be 

fundamental to achieving positive outcomes.  

 

The outcomes-focused approach has been defined as ‘working towards achieving an 

articulated expression of well-being for children’. 91  Positive child outcomes, 

according to national policy, are articulated as when ‘children are connected, 

respected and contributing to their world’.92  Structural and process indicators are 

outcomes focused and can measure if outcomes are achievable. Consequently if the 

structural and process indicators are available and accessible to children then it 

follows that children will be ‘connected, respected and contributing to their world’. If 

negative outcomes arise from the denial of children’s rights then, the realisation of 

                                                        
89 Office of the United Nations High Commissioner for Human Rights (OHCHR), Human Rights 

Indicators: A guide to Measurement and Implementation (2013) 35. 
90 Office of the United Nations High Commissioner for Human Rights (OHCHR), Human Rights 

Indicators: A guide to Measurement and Implementation (2013) 36. 
91 Office of the Minister for Children and the Department of Health and Children, The Agenda for 

Children’s Services: A Policy Handbook (Dublin Stationery Office 2007). 
92Better Outcomes, Brighter Futures (2014-2020). 
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children’s rights will lead to positive outcomes and well-being.93  Consequently, this 

research works towards developing a framework necessary to create opportunities for 

children to build their capabilities, participate and contribute to the decisions 

impacting their lives, and thus creating positive outcomes. The outcome indicator 

category will be populated by an assessment of the State’s commitment to realise 

children’s rights. 

 

3. Challenges with a Rights-based Approach and How this Thesis 

Supports a Move from Theory to Practice  
 

Generally children as a minority group have been seen as subordinate:   

People speak of the old with weighty respect. They speak of the child 

patronizingly and condescendingly….94   

Children are seen as vulnerable, ‘different’ from adults and these differences in 

characteristics have led adults to decide that children are not entitled to hold rights in 

the same way as adults and that children’s rights are conditional. This is evidenced in 

the different approach taken in Irish mental health law to children and adults. The 

same reasoning applies to persons with disabilities, particularly persons with mental 

health problems.95  In this light children with mental health problems suffer from 

double-discrimination:  they are discriminated against because of their age and their 

mental health problem.  Discrimination of this kind causes serious problems where 

children are excluded from decision-making processes. 96  Moreover, the CRC 

Committee have recognised that children with disabilities suffer a ‘double denial’ of 

                                                        
93 See Bradshaw et al., ‘An Index of Child Well-Being in the European Union’ (2007) 80 Social 

Indicators Research 133-177. 
94 Korczak, The Child’s Right to Respect (Council of Europe Publishing 2009). 
95 Also referred to in the literature as psychosocial disabilities. 
96 Committee on the Rights of the Child, The Rights of Children with Disabilities General Comment 

No. 9 (2006) para 3. 
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their right to participation because ‘many adults found it difficult to recognize both 

the right and the capacity of any child to contribute effectively to decision-making’ 

and where the child is disabled there is ‘an even deeper inability to accept the child’s 

competence.’97 

 

This thesis argues that discrimination towards children based on age and mental 

health problem, the existence of a mental health problem equals a presumption of lack 

of capacity, and age equals lack of capacity, must be challenged.  The objective here 

is to unhinge the questionable justifications given for age and incompetence as 

appropriate reasons for denying children with mental health problems the right to self-

determination and autonomous choice and thus from their inherent human rights to 

dignity and equality.  Those who deny children are possessors of rights usually base 

their denial on two beliefs:  that children are not capable beings and to give children 

rights would create a conflict of interest within the family.  Joseph Goldstein, an 

opponent of expanding children’s rights, argues that children are dependent by nature, 

should have limited rights, and that parents should have the authority to decide what 

is in the best interests of their child.98  Again this is the general approach to children’s 

issues under Irish law. 

 

Children are first and foremost human beings.  The child’s status as a human being 

does not necessarily mean that they must be treated as equals with all other human 

beings; however, it does mean that they are entitled to full respect of their human 

                                                        
97  Committee on the Rights of the Child, General Discussion on the Rights of Children with 

Disabilities (1997) para 334.  
98 Goldstein, ‘Medical Care for the child at Risk: On State Supervision of Parental Autonomy’ (1977) 

86 Yale L.J. 645; see also Goldstein, Freud and Solnit, Before the Best Interests of the Child (Burnett 

Books, 1980). 
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dignity.99  Freeman captures this when he states, ‘[t]o emphasize dignity is to engage 

with our conception of what it is to be human… We must now recognize dignity’s 

significance for children…’100 Most major theories of justice make little reference to 

children in the development of societal norms and values and thus from issues of 

justice and equality.  The lack of attention paid to children means that their needs 

have not adequately been accounted for in the development of social and political 

frameworks. There is a need for an inclusive political or philosophical theory for 

children’s rights in order to demand that their rights are realised as a matter of justice 

rather than welfare.  

 

Today there is almost universal recognition that children’s rights are human rights,101 

although research suggests that the conceptual basis for children’s rights remains 

under-theorised.102 Nussbaum and Dixon, drawing on the insights from the Capability 

Approach, expand the theoretical underpinnings of children’s rights by linking 

children’s rights and human rights through the concept of dignity.103  Fundamental to 

the Capability Approach is respect for dignity and the development of human rights-

based approaches to issues of justice.104  Nussbaum and Dixon argue that children’s 

                                                        
99 Freeman, ‘Upholding the Dignity and Best Interests of Children: International Law and the Corporal 

Punishment of Children,’ 73 Law and Contemporary Problems (2010) 215. 
100 Freeman, ‘Upholding the Dignity and Best Interests of Children: International Law and the Corporal 

Punishment of Children’ 73 Law and Contemporary Problems (2010) 251. 
101 Worldwide ratification of the CRC.  
102 Dixon and Nussbaum, ‘Children’s Rights and a Capability Approach: The Question of Special 

Priority’ (2012) 97 Cornwell Law Review 549; Reynaert and Roose, ‘Children’s Rights and the 

Capability Approach: Discussing Children’s Agency Against the Horizon of the Institutionalised Youth 

Land’ in Stoecklin and Bonvin (eds), Children’s Rights and the Capability Approach, Children’s Well-

Being: Indicators and Research (Springer 2014) 180. 
103 Dixon and Nussbaum, ‘Children’s Rights and a Capability Approach: The Question of Special 

Priority’ (2012) 97 Cornwell Law Review 549. 
104 Dixon and Nussbaum, ‘Children’s Rights and a Capability Approach: The Question of Special 

Priority’ (2012) 97 Cornwell Law Review 549. 
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rights should reflect dignity through sensitivity to children’s welfare needs and 

children’s agency.105   

 

The Capability Approach applied to children’s rights is similar to the approach taken 

by Nussbaum in support of the rights of persons with intellectual disabilities.106  

 

At base, the argument for recognizing both sets of rights rests on a very simple 

idea about the moral claim of all human beings to be afforded full human 

dignity, regardless of their capacity for rational or reasoned participation in 

public or civic life.107 

 

Due to the long historical tradition of discrimination based on the paternalistic 

measures of age and incompetence, this thesis draws on a number of concepts to 

justify its argument that children and young people should be respected as rights-

holders with the capacity to exercise their rights in matters that affect them. In order 

to establish a philosophical or political framework that first supports children as 

rights-holders, and second advances the realisation of children’s rights in the area of 

mental health law and policy it is necessary to underpin children’s rights with 

respected theoretical and human rights frameworks. Chapter two will analyse rights 

for children under the following: theories of rights and theories of justice.  Chapters 

three and four will examine the relevant human rights norms and standards essential 

for creating a child-friendly justice framework. Significant to this analysis is the 

                                                        
105 Dixon and Nussbaum, ‘Children’s Rights and a Capability Approach: The Question of Special 

Priority’ (2012) 97 Cornwell Law Review 553. 
106 Nussbaum, ‘The Capabilities of People with Cognitive Disabilities, in Cognitive Disability and its 

Challenge to Moral Philosophy 74, 79. 
107 Dixon and Nussbaum, ‘Children’s Rights and a Capability Approach: The Question of Special 

Priority’ (2012) 97 Cornwell Law Review 553. 
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exploration of two paradigm shifts which both seek to change attitudes and 

‘tradition’: one formed under childhood studies and the second under the social 

human rights model of disability.  

 

The sociology of childhood together with the children’s rights movement, under the 

guise of childhood studies, helped create a new paradigm of childhood, one 

understood from different perspectives and one that challenges the opponents’ 

criticism that children are incompetent and in need of protection.108  This paradigm 

shift changes the view of childhood from ‘incompetent child’ towards the 

‘autonomous child’. 109  The CRPD is the culmination of the social human rights 

movement to sufficiently address disability as a human rights issue.  This movement 

encapsulates the paradigm shift from a ‘medical model’ of disability to a ‘social 

human rights’ perspective of disability.  Both paradigms are used to justify the 

argument advanced in this thesis that: every child and young person is a rights-holder, 

an agent with the ability to exercise his/her evolving capacity, with supports if 

necessary.  In this way, children with mental health problems will be respected and 

their voices heard and given meaning. Recommendations are made for the 

development of mechanisms for children to realise their rights and for their full 

inclusion and participation in matters that affect their lives.  Evidence suggests that 

opportunities for child participation promotes resilience, positive self-esteem, hope 

                                                        
108  Reynaert and Roose, ‘Children’s Rights and the Capability Approach: Discussing Children’s 

Agency Against the Horizon of the Institutionalised Youth Land’ in Stoecklin and Bonvin (eds), 

Children’s Rights and the Capability Approach, Children’s Well-Being: Indicators and Research 

(Springer 2014) 175; Archard, Children, Rights and Childhood (2nd edn Routledge 2004). 
109 Reynaert et al., ‘A Review of Children’s Rights Literature Since the adoption of the United Nations 

Convention on the Rights of the Child’ (2009) 16(4) Childhood 518-534. 
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and an understanding of what is required to make their lives better and thus allowing 

them to realise their full potential.110  

 

The Irish national policy framework for improved outcomes for children and young 

people refers to their potential ‘now’ and in the future.  This is a significant indicator 

for answering questions regarding the policy narratives around childhood in Ireland.  

Many philosophers on childhood and children’s rights, as well as social justice 

theorists refer to childhood as a stage of ‘becoming’ an adult in the future without 

recognising the importance of the human ‘being’ now, a child in the present. The 

sociology of childhood focuses on the concept of ‘being’ in the present and thus plays 

a key role in answering questions around agency and participation for children. In this 

regard, the Minister for Children has recently commented on Ireland’s approach to 

childhood regarding stages of ‘becoming’ and ‘being’ in the context of child 

participation:  

[c]ultural change is also needed in this area. We often think of children only in 

their capacity as future adults, with less regard for the contribution they can 

make to our world during childhood. One of the key fundamentals of this 

strategy is recognition that children and young people are not ‘beings in 

becoming’, but rather are ‘citizens of today’ with the right to be respected and 

heard during childhood, their teenage years and in their transition to 

adulthood.111 

                                                        
110 Kirby et al., Building a culture of participation involving children and young people in policy, 

service planning, delivery and evaluation (Nottingham: Department for Education and Skills and 

National Children’s Bureau 2003); Grover, ‘Advocacy by Children as a Causal Factor in Promoting 

Resilience’ (2005) 12 Childhood 527-538. 
111 Department of Children and Youth Affairs, National Strategy on Children and Young People's 

Participation in Decision-Making (2015) v. 
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It seems Ireland’s policy frameworks have begun to recognise the need for attitudinal 

change in how we view children’s agency and their potential to contribute to their 

own world.  In addition, the application and development of the Capability Approach 

to children is an emerging field and it offers a new and positive perspective for 

considering issues in childhood, such as agency, participation and disability. The 

application of this theory to children’s rights brings up questions as to whether it is a 

good theory when applied to children’s issues? And can it provide a just basis to build 

legal and policy frameworks, which are fully respectful of children’s rights?  This 

thesis suggests that Nussbaum’s Capability Approach provides a good foundational 

framework to conceptualise children as rights-holders and provides a credible basis 

for the implementation of their right to autonomy and self-determination. In addition, 

when the Capability Approach is read together with the paradigm shift in the 

children’s rights movement and the social human rights model of disability, they 

provide a bridge to close the gap between children’s rights and their ability to exercise 

these rights or their capacity for choice. These issues will be discussed in more detail 

in chapter two. 

 

4. Scope of this Thesis 
In line with the research questions outlined above it is necessary to limit the scope of 

this thesis to the assessment of mental health law and policy relating to children’s 

access to justice rights. Consequently, the thesis will focus specifically on children 

and young people in need of inpatient child and adolescent mental health services. 

This research is primarily desk based and has been informed wherever possible with 

the views of children through the analysis of research studies that include children’s 
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voices on issues such as health care, participation, mental health, and access to justice.  

In addition, the research considers studies on the perspectives of adults working with 

children.  The inclusion of such research adds to the critical legal analysis and 

knowledge generation in this thesis. It also contributes in a positive way to identifying 

solutions for the realisation of children’s rights.  This research aims to have an impact 

on improving legal and policy structures for children to develop their capacities and 

for the Irish State to fulfil its obligations to effectively implement children’s rights.  

 

5. Outline of Chapters in this Thesis 
 

5.1. Chapter one: introduction 

This chapter sets out the background and context to this research, the objectives of the 

thesis and the research questions that this thesis seeks to answer.  It also outlines the 

methodology used to gather the research material for the purpose of identifying 

solutions to the research questions.  This chapter also sets out the scope of this thesis.  

 

5.2. Chapter two: theoretical framework 

This chapter outlines the importance of rights for children and why children should be 

viewed as rights-holders.  It explores the Capability Approach, the sociology of 

childhood and a rights-based approach to children’s issues.  At a broad level this 

chapter adds to the debate concerning the theoretical underpinnings for children as 

rights-holders. At a more pragmatic level it outlines a theory of rights for children that 

will underpin the development of a child friendly justice framework for mental health 

law and policy. 

 

5.3. Chapter three: child rights impact assessment framework 
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This chapter will analyse the human rights instruments, and other relevant sources, 

necessary to develop a child rights impact assessment (CRIA) framework. Essentially 

this framework underpins a number of the human rights indicators used to develop the 

Child Rights Access to Justice Impact Assessment (CRAJIA) tool.  This chapter will 

consider the implications of the European Convention on Human Rights, the 

Convention on the Rights of the Child and the Convention on the Rights of Persons 

with Disabilities for the development of mental health laws from a children’s rights 

perspective. This chapter is divided into two parts, part one will consider the 

international dimension, and part two will focus on the regional dimension.  

 

5.4. Chapter four: access to justice impact assessment framework 

The purpose of this chapter is to examine access to justice as a concept and a right in 

order to identify the human rights standards relevant for the CRAJIA tool.  This 

chapter represents an access to justice impact assessment framework, which compiles 

and analyses the relevant human rights instruments and interpretive sources required 

for the selection of human rights for impact assessments.  The discussion in this 

chapter will go beyond the scope and content of the rights found in statute and 

convention law to explore a deeper understanding of the essential components that are 

necessary for access to justice to be effective.  This chapter will be presented in three 

parts.  The first part will outline the historical evolution of the concept of access to 

justice and its emergence as a right in international law.  The second part will 

examine the contemporary literature on access to justice, which highlights the central 

concerns in this area for vulnerable groups and individuals that seek a remedy for 

breaches of their rights.  In the third part, consideration will be given to the traditional 

and emerging barriers that impede individuals accessing justice and the solutions 

advanced to overcome those obstacles.   
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5.5. Chapter five: child rights access to justice impact assessment tool 

This chapter focuses on the development of the Child Rights Access to Justice Impact 

Assessment (CRAJIA) tool. It outlines the methodological approaches used to 

develop the tool.  The first is based on the CRC Committee’s approach to developing 

child rights impact assessments. The human rights standards in the CRAJIA tool are 

selected from and supported by the analysis of the international and regional human 

rights frameworks in chapters three and four. The second methodological approach is 

the use of two typologies of indicators, distinct from the human right, as part of the 

assessment process. This chapter outlines the definitions, concepts and an overview 

guide for the effective application of the tool. It groups the indicators together in 

tables by themes so that the tool is efficient and accessible.  The chapter sets out each 

theme with a dedicated table.  In each table the indicator categories - structural, 

process, outcome – are listed vertically and the fact-based or judgment-based 

indicator for each category is linked horizontally with the human right law or 

standard. The CRAJIA tool is underpinned by respected methodological approaches 

and therefore the information gathered from its application in chapters six and seven 

will provide research-based evidence as to whether children’s access to justice rights 

are being realised.   

 

5.6. Chapter six: England and Wales 

This chapter will demonstrate how the Child Rights Access to Justice Impact 

Assessment (CRAJIA) tool can be used to assess certain elements of mental health 

law and policy in England and Wales. The purpose of the application of the tool in 

this chapter is to capture examples of good practices in mental health law and policy 

that lead to the maximisation of children’s access to justice rights in this area. This 
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chapter combines the application of the assessment tool with a critical analysis of 

whether the government in England and Wales, respects, protects and fulfils 

children’s rights under mental health law and policy. A number of the structural 

indicators in the tool will be used to identify if the relevant rights are present in law 

and the process indicators will then be used to question if the rights are effectively 

implemented. The objective of the approach taken in this chapter is to use the findings 

towards generating recommendations for Irish law to empower and safeguard the 

rights of children and young people requiring inpatient mental health care and 

treatment.    

 

5.7. Chapter seven: Ireland 

The purpose of this chapter is to apply the CRAJIA tool to gather relevant 

information, and critically analyse this information to recommend improvements for 

the new children’s section of the MHA 2001.  This chapter considers a number of 

indicators from the CRAJIA tool, including whether relevant human rights instrument 

have been ratified by the State and if so, is it incorporated into a constitution or 

legislation.   It also considers the implications of significant concepts in Irish law for 

children’s rights under mental health legislation.   In this context the chapter discusses 

the relevant changes in the Constitution and legislation.  This chapter will also 

consider the CRAJIA tool’s findings from the assessment of current mental health law 

and policy and the potential impact on children’s rights of the Expert Group’s 

recommendations for MHA 2001.   

 

5.8. Chapter eight: overall conclusions and recommendations 

This chapter outlines the main conclusions based on the research carried out for this 

thesis and discusses the research questions that guided the research.  A number of 
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recommendations are made to enhance the visibility of children and improve the 

impact of their rights in Irish mental health law and policy.   In this regard, the chapter 

proposes clear and positive improvements that can incorporate a child-friendly justice 

framework in Irish mental health law and policy.  It also outlines a five step process 

for children’s effective participation in decision-making and ten principles that should 

be considered in a best interests assessment. 
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Framework, Theories of Rights and 

Theories of Justice 



 61 

1. Introduction 
 

Although there is almost universal recognition that children have rights with the 

adoption and ratification of the United Nations Convention on the Rights of the Child 

(CRC), the theoretical underpinnings of children’s rights remain relevant to the 

continued debate around children’s rights.1  There are many opponents of children’s 

rights and this makes it necessary for children’s rights advocates to continue to argue 

the case for a rights-based approach to children’s issues.  Generally, the opposition to 

children’s rights lies in an objection to children having autonomous or ‘self-assertive’ 

rights as opposed to welfare or ‘protective’ rights.2  Since the analysis in this thesis is 

based on the application of a rights-based approach, including self-assertive rights for 

children, it is necessary to comment on the criticism of the opponents to the children’s 

rights paradigm.  

The paradigm shift in thinking is being led through developments in childhood studies 

and the children’s rights movement.  Childhood, understood through the sociology of 

childhood, can change attitudes to viewing children as agents with capacity for 

autonomy.  The study of children as a distinct social group has led to a better 

understanding of childhood, and children’s rights advocates have used this 

                                                        
1 Kilkelly, Children’s Rights in Ireland Law, Policy and Practice (Tottel Publishing 2008) 1; Dixon 

and Nussbaum, ‘Children’s Rights and a Capability Approach: The Question of Special Priority’ 

(2012) 97 Cornwell Law Review 549; Reynaert and Roose, ‘Children’s Rights and the Capability 

Approach: Discussing Children’s Agency Against the Horizon of the Institutionalised Youth Land’ in 

Stoecklin and Bonvin (eds), Children’s Rights and the Capability Approach, Children’s Well-Being: 

Indicators and Research (Springer 2014) 180. 
2 Fortin and Kilkelly both suggest that Bevan’s categorisation of children’s rights into ‘protective’ or 

‘self-assertive’ is preferable for its ease of use.  See Bevan, Child Law (Butterworths 1989) 11; Fortin, 

Children’s Rights and the Developing Law, (2nd edition, Cambridge University Press 2003) 17-18; 

Kilkelly, Children’s Rights in Ireland Law, Policy and Practice (Tottel Publishing 2008) 8. 
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understanding towards improving the lives of children.3  

 

As discussed in chapter one, underlying the Capability Approach is a conception of 

human well-being.  Well-being is measured by what a person can do or be in life, in 

other words the ability to do things that one has reason to value.  It is argued in this 

thesis that children with mental health problems have reason to value their status as 

rights-holders.  Being a rights-holder with legal empowerment means that children 

can demand their rights, thus be enabled to participate in matters that affect their 

lives.  Many academic commentators are passionate about expanding the Capability 

Approach to children so as to increase the recognition of their potential to become 

active agents in their own lives.4  The Capability Approach promotes respect for 

agency and participation, while at the same time acknowledging individual 

vulnerabilities.  In this sense, while acknowledging there are differences of emphasis, 

the Capability Approach has similar goals to the modern children’s right movement: 

both stress the importance of dignity and autonomy.  

 

This chapter will first outline the importance of rights for children and why children 

should be viewed as rights-holders capable of exercising their evolving capacity. 

There is no consensus on a theory of rights for children and this makes it difficult to 

ground rights in practice. At a broader level this chapter will add to the debate 

concerning the theoretical underpinnings for children as rights-holders. At a more 

pragmatic level it will outline a theory of rights for children that will underpin the 

development of a child-friendly justice framework for mental health law and policy.  

                                                        
3 See Freeman, ‘The Sociology of Childhood and Children’s Rights’ (1998) 6 International Journal of 

Children’s Rights 433. 
4 Biggeri, Ballet and Comim (Eds), Children and the Capability Approach (Palgrave Macmillan 2011). 
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Notwithstanding the lack of agreement as to what rights children have, Freeman and 

Eekelaar propose the most successful theory for children’s rights and both suggest a 

modified version of the will theory.5  Both scholars attempt to combine the best of the 

welfare or interest thesis with autonomous choice, thus creating choice so children are 

viewed as active possessors of rights.  Additionally, both Freeman and Eekelaar’s 

approaches have restrictions on autonomous choice. This thesis argues that Eekelaar’s 

limitations on dynamic self-determinism excludes children with mental health 

problems and therefore requires reconsideration in light of developments under the 

Capability Approach, the sociology of childhood and rights-based approach to 

children’s issues.6 Freeman’s theory is relied on to support the realisation of rights for 

children with mental health problems. Freeman’s theory encapsulates childhood 

understood from the perspective of sociology and this thesis suggests it will gain 

strength from a human rights-based approach, which incorporates the CRPD and its 

implications for reform of mental health law and policy.  

 

2. Theories of Rights: The Importance of Rights and Children as Rights-

holders 
  

‘Ubi ius, ibi remedium - Where rights exist redress is possible.’  

Some people believe it is obvious that children have rights, others are unconvinced 

considering the nature of rights and children.  There are two widely acknowledged 

competing theories as to the nature of rights: The ‘will’ or choice theory on the one 

hand, and the ‘interest’ or welfare theory on the other.  Interpretations of these 

theories do not sit well with the concept of ‘children’s rights’.  The distinction 

                                                        
5 Freeman, The Rights and Wrongs of Children (Francis Pinter 1983) in particular see chapter 3; 

Eekelaar, ‘The Interests of the Child and the Child’s Wishes: The Role of Dynamic Self-Determinism’ 

(1994) 8 International Journal of Law and Family 46. 
6 Eekelaar’s limitation based on mental illness will be discussed below. 
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between the will and interest theories of rights are theories of what it means to hold a 

right.  The will theory implies that a right is the protected exercise of choice.  To have 

a right is to have power to enforce or waive a duty.  According to the interest theory7 

a right is the protection of an interest of sufficient importance to impose on others 

duties, the discharge of which will allow the beneficiary of the duty to enjoy the 

interest or the right in question.8   

 

According to the will theory it would seem that only those capable of exercising 

choice could have rights.  In contrast, if one follows the interest theory anyone who 

has important interests can have rights. 

 Rights are possessed and exercised by children if, according to the will 

theory, they can make choices or, according to the interest theory, they have 

interests of sufficient importance.9   

Many opponents of children’s rights would argue that children cannot hold a right 

simply because they do not qualify as rights-holders.  This is explained under the will 

theory of rights by asserting that children do not have the capacity to make decisions 

and consequently cannot exercise choice.  Hart, one of the first advocates of the will 

theory, explains a right as expressing the idea of ‘one individual being given by the 

law exclusive control, more or less extensive, over another person's duty so that in the 

area of conduct covered by that duty the individual who has the right is a small-scale 

sovereign to whom the duty is owed.’10  Will theorists then believe that the core of a 

                                                        
7 Bentham was the first to suggest the interest theory, see Bentham, The Principles of Morals and 

Legislation 223-26 (Prometheus Books 1988) (1789). 
8 Archard, Children Rights and Childhood (2nd edn Routledge 2004). 
9 Ibid., 55-56. 
10 Hart, Legal Rights in Essays on Bentham: Studies in Jurisprudence and Political Theory (1982) 162, 

183. 
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right is to have control over the duty owed.11 Interest theorists believe that one’s 

interests are protected by the duty.  Therefore, the ‘interest right’ is a benefit for the 

right-holder and the ‘will right’ gives control to the right-holder.  Following from this, 

children are assumed not capable of holding rights under the will theory but can be 

the beneficiaries of a duty under the interest theory.   

 

MacCormick is a proponent of the interest theory of rights, and believes that because 

children have important interests it is acceptable to say they have rights. The main 

tenets of the interest theory are summarised as follows: (1) necessary to holding a 

legal right is that the related duty protects a particular interest of an individual; and (2) 

it is not necessary that an individual be competent in order for he/she to be a rights-

holder.12  It follows that where a child has an interest of sufficient importance a duty 

is owed to protect that interest.  Correlative to any duty is a right and therefore the 

application of the interest theory enables us to argue that children are rights-holders.   

MacCormick concedes that the holder of a legal right is normally empowered to 

choose whether or not to insist on the performance of a duty owed.13  This highlights 

the application of the interest theory certainly engages with the principle of autonomy, 

however, MacCormick excludes children and people with mental health problems 

from the category of individuals who may have this legal power.14   

 

Although MacCormick is an advocate of children’s rights, rather than advocate 

children as competent and therefore capable of exercising rights, his theory holds that 

                                                        
11 Ibid., 183. 
12 Kramer, ‘Refining the Interest Theory of Rights’ (2010) 55 American Journal of Jurisprudence 32. 
13 MacCormick, Legal Right and Social Democracy: Essays in Legal and Political Philosophy 

(Clarendon Press, 1982) 164. 
14 MacCormick, Legal Right and Social Democracy: Essays in Legal and Political Philosophy 

(Clarendon Press, 1982) 164. 
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children do not require competence to hold a right, thus they are rights-holders but 

others will exercise their rights and protect their interests.  Ross explains how this 

type of interpretation of the interest theory can lead to a reduction in rights due to the 

non-essential element of choice: 

 

[t]he will theory recognises the element of choice that the right holder has over 

and above what the interest theory would, at least according to Hart, allow for- 

i.e. nothing more than the benefit of, or the interest in, performance of a legal 

duty by a duty bearer.15   

 

Although the interest theory recognises children as rights-holders its interpretation 

and application in legal proceedings can create a disadvantage through a perception 

that the protection of children’s interests or rights by a third party is sufficient to 

justify that their right has been vindicated.  The argument in this thesis is that this 

interpretation of the interest theory together with an over reliance on ‘welfare rights’ 

can be damaging to progressing children’s self-assertive rights or their empowerment 

to make decisions.  In contrast to the interest theory of rights, which includes children 

as rights-holders, critics argue that the will theory fails as a theory of rights because of 

its exclusion of some humans from the category of rights-holders.16  Indeed it is 

because the will theory, at least according to MacCormick, cannot account for 

                                                        
15 Ross, ‘Children’s Rights and Theories of Rights’ (2013) 21 International Journal of Children’s 

Rights 683. 
16 Archard, ‘Children's Rights’ in Edward N. Zalta (ed), The Stanford Encyclopedia of Philosophy 

(Summer 2011 Edition) available at: www.http://plato.stanford.edu/archives/sum2011/entries/rights-

children/ 3. See also MacCormick, ‘Children’s Rights: A Test-Case for Theories of Right’ in Freeman 

(ed), The International Library of Essays on Rights: Children’s Rights (Volume 1) (Ashgate Publishing 

Limited 2004). 

http://www.http/plato.stanford.edu/archives/sum2011/entries/rights-children/
http://www.http/plato.stanford.edu/archives/sum2011/entries/rights-children/
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children’s rights that it fails as an explanation of rights.17  This is based on the idea 

that not all humans have the capacity to exercise choice and therefore according to the 

will theory they cannot be the holders of rights.   

 

As will be discussed below this approach is also taken in broad contractarian theories 

of justice, which exclude people from claims of justice if they do not reach a certain 

level of rationality and capacity.  Some defenders of the will theory have made 

modifications in respect of children.  Hart’s modification holds that children still have 

rights.  However, choices that constitute these rights according to the will theory are 

made by a representative of the child.18  If choice is removed can we really say that 

children are rights-holders? Hart argues that the law gives ‘exclusive control’ to the 

rights-holder and that the person holding the right is ‘a small-scale sovereign to whom 

the duty is owed’; this theory seems incompatible with removing the choice element 

from children.  Hart’s modified theory has other problems, like how to select a 

representative and how should they make their decision?  There are similarities here 

with the objection to substitute decision-making in the context of disability law.19  

Solutions are couched in forms of supported decision-making, where a person is a 

rights-holder and is supported to exercise their rights if the assistance is required.20  

Modifications to the will theory along the latter lines, a representative that supports 

and enables a child to make a decision, thus injecting an element of choice, could 

possibly validate it as a theory of rights.  A representative of this nature must be 

                                                        
17  MacCormick, ‘Children’s Rights: A Test-Case for Theories of Right’ in Freeman (ed), The 

International Library of Essays on Rights: Children’s Rights (Volume 1) (Ashgate Publishing Limited 

2004). 
18 Hart, ‘Bentham on Rights’ in Simpson (ed), Oxford Essays in Jurisprudence (Oxford University 

Press 1973) 184; see also Howard Cowen who suggests that ‘children may borrow the capacities of 

other to secure their entitlements’ Cowen, Equal Rights for Children (Totowa, NJ, Littlefield, Adams 

and Co. 1980). 
19 Discussed further in chapter three. 
20 Article 12 of the CRPD. 
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regulated by a code of practice detailing a supportive practice to decision-making as 

distinct from a substitute decision-making model.21  If attitudes around childhood 

change, in accordance with childhood studies, and children are recognised as capable 

of exercising choice then children can be viewed as rights holders according to the 

will theory.22  

 

Freeman’s theory of rights for children can be viewed as representing a modified 

version of the will theory, or a combined version incorporating the best of the interest 

and the will theory.23 He aims to ensure that children have opportunities for choice 

and therefore are viewed as rights-holders with legal empowerment. However, the 

modified version allows for restrictions on autonomous choice, thus Freeman accepts 

‘liberal paternalism’ which he argues is only justified when irrational actions would 

lead to irreversible damage.  The question remains who then makes those decisions 

when choice is removed and what is regarded as ‘irrational actions’ and ‘irreversible 

damage’?  Examples are highlighted in case law from the United Kingdom where the 

courts held that they would not permit decisions by competent children to refuse 

medical treatment where that refusal would lead to severe injury or death.24  The 

question Freeman asks in this context is: can the restrictions be justified in terms that 

the child would eventually come to appreciate? 25  It becomes clear that even for 

children’s rights advocates, paternalism in some form is acceptable once justified.  

Some argue that these decisions are justified as they aim to preserve life, ‘common 

                                                        
21 Examples of supportive systems to enable the exercise of rights are discussed in chapters six and 

seven. 
22 The paradigm shift in childhood will be discussed below. This change in attitude is evident in recent 

policy narratives in Ireland. 
23 See Freeman, The Rights and Wrongs of Children (Francis Pinter 1983). 
24 See Re C (Detention: medical treatment) [1997] 2 FLR 180; Re R [1992] Fam 11; Re W [1992] 4 

ALL ER 627; Re S [1994] 2 FLR 1065; South Glamorgan Co Council v B [1995] 1 FLR 574. 
25  Freeman, The Moral Status of Children: Essays on the Rights of Children (Martinus Nijhoff 

Publishers 1997) 97-98. 
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sense, gut feeling, requires that any philosophy of autonomy yields the pragmatic 

consideration to preserve life and health.’26  Similarly, Jackson notes that respecting a 

mature minor’s autonomy is important for the courts, however ‘… it is trumped by the 

principle that society should not permit children to make decisions which will lead to 

their death’.27  When a court is faced with these controversial cases, it is difficult to 

argue that they are not justified in taking a paternalistic approach in prioritising 

welfare over autonomy.  However, the concern is that in situations that do not amount 

to a life or death scenario, the same common law principles will apply.  A systematic 

approach to participation is required so that all children will be empowered, if and 

when a situation arises, to participate in decisions being made about their care and 

treatment. 

 

It is the justifications for the restrictions on ‘self-assertive’ rights that must therefore 

be questioned and strictly confined.  Decision-making that removes ‘choice’ from 

children, thus an opportunity to express themselves and have their views given due 

weight, are in violation of the CRC.28 As will be discussed in chapter three, processes 

must be developed to ensure children have opportunities to participate and voice their 

choice.  It does not mean that the child’s opinion must be determinative. However, the 

final decision and the reasons for it must be explained to the child.  This feedback 

process is aimed at developing the child’s decision-making capabilities and indicates 

to them, the influence of their opinion on the decision-makers.29  The importance of 

                                                        
26 Brazier and Bridge, “Coercion or Caring: Analysing Adolescent Autonomy” (1996) Legal Studies 

84, 89. 
27 Jackson, Medical Law Text, Cases and Material, (Oxford University Press 2006) 243. 
28 Articles 5 and 12 of the CRC; see Committee on the Rights of the Child, General Comment No. 12: 

The Right of the Child to be Heard (2009); see also Lundy, Kilkelly, Byrne and Kang, The UN 

Convention on the Rights of the Child: A Study of the Legal Implementation in 12 Countries (UNICEF 

2012). 
29 See discussion in chapter three regarding Lundy’s model of participation. 
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developing a participation model for professional’s working with children is 

discussed further in chapter three.  If a participation process is implemented in legal 

and policy frameworks, it means children will be given a safe environment in which 

to discuss issues of concern to them; rather than a blanket denial of a partnership 

decision-making process.  The denial of this process is generally based on the false 

belief that children are not capable of exercising choice, which is mainly due to their 

status a ‘child’ or a child with a ‘mental health problem’. 

 

The lack of consensus on a theory of rights for children has led to confusion in legal 

practice around the application of children’s rights principles.30  Judges reasoning 

operates within either the will theory of rights or the interest theory and this creates 

difficulties in conferring ‘self-assertive’ rights on children when according to the will 

theory they do not hold rights due to a presumed lack of capacity, 31  and 

interpretations of the interest theory typically result in the application of ‘welfare 

rights’ or protective rights where the interests of a child are protected by a duty-

bearer. To overcome these disadvantages in the application of rights theories to 

children’s issues, Freeman’s modified or combined version is preferred and is 

expanded on in this thesis to advocate for a rights-based approach in developing legal 

and policy frameworks.  

 

In this context, it is necessary to consider the interpretation and application of one of 

the most frequently used principles in legal proceedings concerning children: the best 

                                                        
30 See Fortin, Children’s Rights and the Developing Law (3rd edn Cambridge 2009); Ferguson, ‘Not 

Merely Rights for Children but Children’s Rights: The Theory Gap and the Assumption of the 

Importance of Children’s Rights’ (2013) 21(2) International Journal of Children’s Rights 178. 
31 See discussion in Ferguson, ‘Not merely rights for children but children’s rights: The theory gap and 

the assumption of the importance of children’s rights’ (2013) 21(2) International Journal of Children’s 

Rights 178. 
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interests principle.  The best interests principle is criticised by many as too 

paternalistic and arguments are made for its reconceptualization in legal practice to fit 

the principle within a rights-based approach.32 Mnookin was the first to draw attention 

to the indeterminate nature of the best interests principle and believed it was 

inappropriate for child protection law.33 Perceptions of the best interests principle and 

therefore the decision-makers approach to the assessment process will be viewed 

through society’s notion of justice.  Conceptions of justice can create bias in the 

perception of best interests, especially if notions of justice fall under the protective 

‘welfare’ approach to childhood issues.  What society sees as moral or normal can 

influence objective decisions regarding what is in a child’s interest.34  For this reason 

there is a critical need for education, training and awareness raising regarding the 

contribution perspectives such as the sociology of childhood can create for children’s 

rights, and children’s agency, and what this means for reconceptualising the best 

interests principle.  

 

Eekelaar argues that the conflict between the best interests principle and children’s 

rights can be reconciled through a practical process he calls dynamic self-

determinism.  Dynamic self-determinism is an account of what the best interests of 

the child means.  Eekelaar argues that to give a person complete control to determine 

what are in an others’ interests leaves that person, the child, without any rights at all.35  

Consequently, he argues that there must be a space created where the objective of 

                                                        
32 Kilkelly, Children’s Rights in Ireland Law, Policy and Practice (Tottel Publishing 2008) 6; see 

Kilkelly and Lundy, ‘Children’s Rights in Action: Using the Convention on the Rights of the Child as 

an Auditing Tool’ (2006) 19(3) CFLQ 6. 
33 Mnookin (1975). 
34 Eekelaar, ‘The Interests of the Child and the Child’s Wishes: The Role of Dynamic Self-

Determinism’ (1994) 8 International Journal of Law and Family 46. 
35  Eekelaar, ‘The Interests of the Child and the Child’s Wishes: The Role of Dynamic Self-

Determinism’ (1994) 8 International Journal of Law and Family 43. 
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furthering the best interests of the child can be reconciled with treating children as 

rights-holders. 36   He argues that ‘the reconciliation can be effected through an 

understanding of the best interests principle which allows scope for the child to 

determine what those interests are’.37   

 

Objections to Eekelaar’s dynamic self-determinism are based on it being self-

destructive: what happens if children make decisions that are contrary to their 

interests.38    The objections to self-determinism for children are countered by two 

constraints.  If a child is found to be competent, according to Eekelaar, the application 

of dynamic self-determinism implies that the child’s decision should determine the 

outcome.  This is subject to two restrictions: compatibility with law and the interests 

of others; and if the decision is contrary to his or her self-interest.39  Self-interest is 

narrowly defined in terms of physical and mental well-being and integrity.  Eekelaar 

believes that ‘matters of the mind’ and mental illness can frustrate the capacity to 

pursue life goals. 40   If a child’s interest may be threatened by following self-

determinism then it should simply be disapplied. 41  Eekelaar’s theory looks to 

competence as a pre-condition for holding rights and excludes children with mental 

health problems from the application of dynamic self-determinism.  Simply because a 

child has a ‘mental illness’ they lack the capacity to participate in Eekelaar’s process 

of decision-making.  While Eekelaar himself admits that the self-interest restriction is 

controversial; this thesis argues that using ‘mental illness’ as a reason for excluding 

                                                        
36 Ibid., 42. 
37  Eekelaar, ‘The Interests of the Child and the Child’s Wishes: The Role of Dynamic Self-

Determinism’ (1994) 8 International Journal of Law and Family 42. 
38 Ibid., 52. 
39 Ibid., 57. 
40 Ibid., 53. 
41 Ibid., 53. 
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children from holding rights is more than controversial, it is discriminatory and 

cannot be justified.42 

 

The best interests principle is of major importance, since it is a provision that 

advocates the approach to be followed ‘in all actions concerning children’. 43 

Therefore it will be discussed in greater detail in chapter three.  The following section 

will outline the children’s rights movement from the days of liberation to the modern 

movement.  This part will highlight the continued debate regarding the research 

question: what rights do children and young people have?  

 

3. Children’s Rights Movement 
 
Traditionally children were seen but not heard, and more disturbingly were viewed as 

the property of their parents.  Freeman notes this perception is still applicable today, 

‘even now with the focus there is on children, it is on children seen through the prism 

of an adult lens.  And this allows children to be seen and not heard.’ 44  

Notwithstanding the worldwide ratification of the CRC, Hammarberg highlights that 

children’s rights are seldom given political priority.45  It is believed that the role of 

protecting the needs of children fall within the private family domain.  As referred to 

earlier, those who deny rights to children usually base their denial on two beliefs:  

first that children are not capable beings (will theory) and second to give children 

                                                        
42 This issue is discussed further in chapter three 
43 Alston and Gilmour-Walsh, The Best Interests of the Child: Towards a synthesis of Children’s 

Rights and Cultural Values, (Unicef, Innocenti Studies, 1996) “The Best Interests of the Child: 

Towards a synthesis of Children’s Rights and Cultural Values” [Florence: UNICEF, Innocenti Studies, 

1996] Available at: www.nicef-irc.org 
44  Freeman, The Moral Status of Children: Essays on the Rights of Children (Martinus Nijhoff 

Publishers 1997) 2. 
45 Hammarberg, Realising Children’s Rights Requires More than Rhetoric – Systematic and Concrete 

Actions are now Needed (16/11/2009), available at: 

https://www.crin.org/en/library/publications/viewpoint-realising-childrens-rights-requires-more-

rhetoric-systematic-and 

http://www.unicef-irc.org/
https://www.crin.org/en/library/publications/viewpoint-realising-childrens-rights-requires-more-rhetoric-systematic-and
https://www.crin.org/en/library/publications/viewpoint-realising-childrens-rights-requires-more-rhetoric-systematic-and
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rights would create a conflict of interest within the family (parental autonomy).  There 

are many who fear that children obtaining more rights will undermine the family unit 

to the detriment of children and society.46 Possibly for this reason and it seems in line 

with influential opponents, customary legal and social policy is based on the 

assumption that children lack capacity to make decisions on their own, that parents 

hold the authority to make decisions on their behalf and that this is in their best 

interests.47 In fact, Goldstein, Freud and Solnit identify only three rights they believe 

should be available to children: to autonomous parents, to be represented by parents 

and to parents who care. 48   Irish mental health law follows this approach 

notwithstanding that it has inherent defects and is out-dated from a human rights 

perspective. If the normative standard is that children are incompetent and this is 

permitted to continue then it perpetuates the barriers children face in the realisation of 

their rights. 

 

Korczak was one of the first child rights advocates.49  Korczak’s writings from the 

nineteenth century examined the idea that you cannot love a child until you see 

her/him as an autonomous being with the inalienable rights to grow into the person 

she/he was meant to be.50   In How to Love a Child, Korczak wrote that the: 

                                                        
46 Goldstein, ‘Medical Care for the Child at Risk: On State Supervision of Parental Autonomy’ (1977) 

86 Yale L.J. 645;  Goldstein, Freud and Solnit, Before the Best Interests of the Child (Burnett Books 

1980); Hafen, ‘Children’s Liberation and the New Equalitarianism: Some Reservations About 

Abandoning Children to their Rights’ (1976) B.Y.U.L. Rev. 605. 
47 Look to the constitutional protection of the family unit and literature regarding A41 and 42.  See 

Goldstein, Freud and Solnit, Before the Best Interests of the Child (Burnett Books, 1980) who believe 

in minimum state intervention. Goldstein, ‘Medical Care for the child at Risk: On State Supervision of 

Parental Autonomy’ (1977) 86 Yale L.J. 645. 
48 Goldstein, Freud and Solnit, The Best Interests of the Child: The Least Detrimental Alternative (The 

Free Press 1996) 90, 140, 148. 
49 Veerman, ‘Janusz Korczak and the Rights of the Child’ in Freeman (ed), Children’s Rights (Volume 

1) (Ashgate Publishing, 2004) 3. 
50  Freeman, The Moral Status of Children: Essays on the Rights of Children (Martinus Nijhoff 

Publishers 1997) 49. See also Korczak, J, ‘How to Love a Child’ in Wolins, M. (ed), Selected Works of 

Janusz Korczak (Warsaw 1920). 
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... primary and irrefutable right of children is the right to voice their thoughts, 

to active participation in our considerations and verdicts concerning them. 

When we have gained their respect and trust, once they confide in us of their 

own free will and tell us what they have the right to do – there will be fewer 

puzzling moments, fewer mistakes.51 

 

Korczak’s thinking and writing about children could be considered as the beginning 

of the children’s rights movement.  He was dedicated to educating people on how to 

respect and love children.  ‘Respect’ for Korczak involved recognising the human 

worth of all people,  ‘[a] hundred children – a hundred beings who are human – not at 

some time in the future, not just tomorrow, but now ... right now ... today.’52  This 

thinking is similar to the approach taken in the modern debate on the sociology of 

childhood, which advocates that children have rights as citizens of the present.53 

Respect for the individual was the main goal of Korczak’s teachings,  ‘if we respect 

children then they will grow up to respect others’.54  Although Korczak advocated for 

children’s rights he did not go as far as the child liberationists, he did not want to 

make children adults.  The 1970’s began the growth of the child’s liberation 

movement led by Holt55 and Farson,56 these child liberationists wrote about children 

as if they were already adults. 

 

                                                        
51 Janusz Korczak, How to Love a Child (Warsaw 1919, 2nd edition 1920) In a note added to the 

second edition. 

52 Janusz Korczak, How to Love a Child (Warsaw 1919, 2nd edition 1920). 
53  Mayall, ‘The Sociology of Children in Relation to Children’s Rights’; James and Prout (eds), 

Constructing and Reconstructing Childhood (Basingstoke, Falmer Press 1990). 
54 See discussion in Commissioner for Human Rights, Korczak’s Lectures, Janusz Korczak The Child’s 

Right to Respect (Council of Europe Publishing 2009). 
55 Holt, Escape from Childhood, The Problem of Childhood (Penguin 1975). 
56 Farson, Birthrights (Collier Macmillan 1974). 
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Early thinkers on the concept of children’s rights generally accepted that children had 

rights under the category of ‘protective’ or welfare rights. Welfare theorists are more 

comfortable with rights explained under the interest theory.57 Rights that provide a 

duty for example, a minimum standard of health care, education and freedom from 

violence or cruelty do not require children to do anything.  It is up to others to act to 

secure the appropriate conditions for children.  Hence children are the beneficiaries of 

a duty to secure their welfare. Farson argues, that this is a way of protecting children 

and not their rights.  Then there are ‘self-assertive’ rights, these rights empower and 

offer choice and freedom such as, the right to vote,58 work or travel, and to consent to 

medical treatment.  The latter rights require self-determination and in order for 

children to have these rights they must have the freedom to make decisions that will 

impact their own lives.  Child liberationists acknowledge that children have been 

given ‘welfare rights’.59  However, the fight for a rights-based approach to children’s 

issues continues as many child rights opponents deny that children possess ‘self-

assertive’ rights.60     

 

Farson saw self-determination as the root to all other rights for children. 

The issue of self-determination is at the heart of children’s liberation. It is in 

fact, the only issue, a definition of the entire concept.  An acceptance of the 

child’s right to self-determination is fundamental to all the rights which 

children are entitled.61 

                                                        
57 Bridgehouse, ‘What Rights (if Any) Do Children Have? in Archard and Mcleod (eds), The Moral 

and Philosophical Status of Children (Oxford University Press 2002) 31. 
58 Constitutional Convention is considering reducing the voting age to 16 
59 Similar to the category of protection rights under the CRC. See discussion in part two of this chapter 
60 Purdy, In Their Best Interest? (Cornell University Press, 1992) and ‘Why Children Shouldn’t Have 

Equal Rights’ (1994) 2 International Journal of Children’s Rights 223-258.  Liberty rights are similar to 

the category of participation rights under the CRC. See discussion in part two of this chapter. 
61 Farson, Birthrights (Collier Macmillan 1974). 
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In his approach he fails to accept that children also require protection.  Holt’s theory 

of rights for children is similar.  Neither Farson nor Holt offers a balance between the 

child’s right to self-determination and their right to protection.  Some commentators 

criticise Farson and Holt’s approach for the latter reason and question if their work is 

read in modern times.62   Notwithstanding the criticism, it was the child liberationist’s 

arguments that led to a rights-based approach for children’s issues.63  Additionally, 

Farson and Holt’s dedication to the equal provision of self-determination to adults and 

children show that this right is of crucial importance if we are to honour international 

human rights obligations such as ‘equal in dignity and rights’.64 

 

 

Farson and Holt both argue that children are entitled to the same rights as adults.  

Holt, in his book about children and their place in society, Escape from Childhood, 

noted, ‘the fact of being a “child”, of being wholly subservient and dependent, of 

being seen by older people as a mixture of expensive nuisance, slave, and super-pet, 

does most young people more harm than good’.65  Due to the inferior position of 

children in society, Holt proposed that the rights, duties and responsibilities of adults 

be made available to all children, because by denying them these rights the law treats 

children worse than adults.66 Holt recognises that society is unlikely to give children 

the same rights as adults; however, he envisions a society where children will 

eventually attain such rights.  Holt wrote about a child’s place in society during the 

70’s and it remains arguable today that Irish society continues to view children as 

                                                        
62 See Freeman, The Moral Status of Children: Essays on the Rights of Children (Martinus Nijhoff 

Publishers 1997). 
63 Kilkelly, Children’s Rights in Ireland (Tottel Publishing, 2008) 2. 
64 Article 1 of the UDHR. 
65 See Holt, Escape from Childhood, The Problem of Childhood (Penguin 1975). 
66 Ibid. 
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‘expensive nuisance’.  Jones highlights that, ‘[i]n theory, Ireland espouses the notion 

of child as treasure; in practice the cost of childcare and lack of state-funded 

affordable services says otherwise.’ 67  Additionally, critics have argued that Irish 

mental health law treats children less favourably than adults in the context of different 

safeguards applicable to adults and children particularly under the Mental Health Act 

2001.68  

  

Farson and Holt provide two arguments to support their position that all adult rights 

should be extended to all children:  one is the arbitrariness of age as a criterion for the 

possession of rights; and the second is an attack on what Archard calls the 

‘incompetence thesis’.69  Holt and Farson both criticise the ‘incompetence thesis’, 

arguing that competence is not always directly correlative with age and it is wrong to 

assume so.  The main argument of the child liberationists is that even if competence is 

the crucial criterion for the possession of adult rights, then it is a mistake to judge 

children incompetent. 70  Even those that question Farson and Holt’s thesis on 

children’s rights, agree strongly that children cannot be viewed as lacking the capacity 

                                                        
67 ‘EU countries have two main models of childcare: one heavily subsidised by the State and the other 

paid for by parents. The models are based on whether children are seen as a resource, an expensive 

lifestyle choice, or a burden if the mother is single. When children are seen as a valuable resource, 

taxpayers pay for childcare. When children are seen as a burden, or a choice a couple should not make 

unless they can afford it, parents are expected to pay for childcare with very little help from the State.’ 

See, Jones, ‘Officially, Ireland says Children are a Treasure but acts Otherwise’ The Irish Times (16 

April 2013); see more recently an article noting that the ‘State has some of the highest childcare costs 

in Europe’, O’Brien, ‘Childcare tax relief will not improve care quality, says lobby’ The Irish Times 

(31 March 2015). 
68 See in particular the applicant’s arguments in XY a minor v HSE [2013] IEHC; see also Law Reform 

Commission, Report on Children and the Law: Medical Treatment (2010) chapter 6; Shannon, Annual 

Report of the Special Rapporteur on Child Protection (2010); Children’s Mental Health Coalition, 

Submission to the Department of Health on the Review of the Mental Health Act 2001 (2011). 
69 Archard, Children Rights and Childhood (2nd ed, Routledge 2004) 72. 
70 Archard, Children Rights and Childhood (2nd ed, Routledge 2004) 72. 



 79 

to hold or exercise rights.71 Freeman illustrates the evidence that ‘young children can 

be highly competent, technically, cognitively, socially and morally.’72 

 

Opponents of the liberation thesis generally fall under the category of welfare 

theorists, and advocate that children should not be seen as self-determining 

individuals as they lack the necessary competence.73 Children are presumed to lack 

rational intelligence or the appropriate capacity to make intelligent decisions and 

therefore opponents of children’s liberation believe limits on their rights are 

justified.74   Guggenheim is one of today’s critics of children’s rights and argues 

passionately for parental autonomy. 75  He believes children’s rights are an 

‘inconvenience that obstruct the greater good’.76  According to the welfare thesis if a 

child cannot make decisions then someone must make decisions on their behalf.  

Generally society recognises and supports parents right to make decisions on behalf 

of their children. The evolving capacity principle in article 5 of the CRC, respects the 

rights and responsibilities of parents in their decision-making role.  However, as will 

be discussed in greater detail in chapter three, parents also have a duty to empower 

their children to exercise their own decision-making capabilities. 

 

                                                        
71 Freeman,  ‘Why it Remains Important to Take Children’s Rights Seriously’ (2007) 15 International 

Journal of Children’s Rights 12-14. 
72 Freeman,  ‘Why it Remains Important to Take Children’s Rights Seriously’ (2007) 15 International 

Journal of Children’s Rights 12-14; see also Alderson’s research on participation of young children. 
73 Goldstein, Freud and Solnit, Before the Best Interests of the Child (Burnett Books 1980); Purdy, 

‘Why Children Shouldn’t Have Equal Rights’ (1994) 2 International Journal of Children’s Rights 223-

258. 
74 Purdy, ‘Why Children Shouldn’t Have Equal Rights’ (1994) 2 International Journal of Children’s 

Rights 223-258. 
75 Guggenheim, What’s Wrong with Children’s Rights (Cambridge, Harvard University Press 2005); 

see also Goldstein, ‘Medical Care for the Child at Risk: On State Supervision of Parental Autonomy’ 

(1977) 86 Yale L.J. 645. 
76 Guggenheim, What’s Wrong with Children’s Rights (Cambridge, Harvard University Press 2005) 

(2005) 43. It is important to note here that parental autonomy creates high thresholds for state 

intervention and this can be to the detriment of children who suffer from abuse and neglect. 
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Similarly, Purdy believes that granting children equal rights is like releasing mental 

patients from state hospitals without means of care.77 The questionable comparison 

aside, Purdy’s argument against children’s rights fails to recognise that children are 

capable of interacting in social arrangements. Freeman explains that Purdy ‘conflates 

children’s rights with children’s liberation’,78 and views autonomy for children as 

allowing them to do what they want free from adult constraint. Modern children’s 

rights advocates highlight that they are not in fact arguing for absolute liberation.79 

The welfare thesis fails to recognise that children mature and develop at different 

stages and therefore a blanket denial of the right of self-determination to children as a 

group highlights that it lacks credibility.  Freeman’s answer to the capacity objection 

is that it underestimates the competencies that children have. 80 Federle argues that ‘if 

having a right is contingent upon some characteristic, like capacity, then holding the 

right becomes exclusive and exclusionary: thus, only claims made by a particular 

group of (competent) beings will be recognised.’81 It is because of the exclusionary 

nature of ‘competence’ as a pre-condition for rights that she calls for a 

reconceptualisation of the meaning of having rights.82   

 

Kilkelly argues that the ‘opposition to children’s rights on the basis that they have no 

capacity to exercise them ignores the value to children of their recognition as rights-

holders.’83  As Freeman explains: 

                                                        
77 Purdy, In Their Best Interest? (Cornell University Press 1992). 
78 Freeman, ‘Why it Remains Important to Take Children’s Rights Seriously’ (2007) 15 International 

Journal of Children’s Rights 16. 
79 Freeman, ‘Is the Best Interests of the Child in the Best Interests of Children?’ (1997) 11 International 

Journal of Law, Policy and the Family 360-388, 17. 
80 Freeman, ‘Why it Remains Important to Take Children’s Rights Seriously’ (2007) 15 International 

Journal of Children’s Rights 13. 
81 Federele, ‘Rights Flow Downhill’ (1994) 2 International Journal of Children’s Rights 344. 
82 Ibid., 366. 
83 Kilkelly, Children’s Rights in Ireland Law, Policy and Practice (Tottel Publishing 2008) 3. 
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[r]ights are important because those who have them can exercise agency. 

Agents are decision-makers.  They are people who can negotiate with others, 

who are capable of altering relationships or decisions, who can shift social 

assumptions and constraints.84 

 

The significance in the liberation movement was the recognition of the importance of 

autonomy.  More recent advocates of children’s rights recognise the need to protect 

children as well as respecting their right to self-determination.85  Therefore Freeman 

notes that, ‘[w]elfare rights work better in a rights culture where agency and 

participation are respected.’ 86  Both Freeman and Eekelaar suggest that ‘liberal 

paternalism’ is justified to ensure children do not make detrimental life altering 

decisions.87  Fortin is of a similar mind, she argues that agreeing with an intervention 

in a child’s life does not mean that one cannot also commit to the concept of 

children’s rights.88   Notwithstanding Freeman’s adherence to ‘liberal paternalism’ 

more recently he has been critical of adolescents being denied the right to refuse 

medical treatment.89  He rightfully notes that, ‘to believe in autonomy is to believe 

that anyone’s autonomy is as morally significant as anyone else’s.’90  In addition, 

strict observance to either the liberation or welfare thesis offers little solution towards 

the ultimate well-being of a child. 

                                                        
84 Freeman, ‘Why it Remains Important to Take Children’s Rights Seriously’ (2007) 15 International 

Journal of Children’s Rights 8. 
85 See Freeman; Eekelaar. 
86 Freeman ‘Why it Remains Important to Take Children’s Rights Seriously’ (2007) 15 International 

Journal of Children’s Rights 18. 
87 Freeman, The Rights and Wrongs of Children (Francis Pinter 1983) 54-60; Eekelaar, ‘The Interests 

of the Child and the Child’s Wishes: The Role of Dynamic Self-Determinism’ (1994) 8 International 

Journal of Law and Family 53, discussing dynamic self-determinism.  
88  Fortin, ‘Children’s Rights are the Courts Now Taking them More Seriously?’ (2004) 15 Kings 

College Law Journal 259. 
89 Freeman, ‘Removing Rights from Adolescents’ in Freeman, The Moral Status of Children: Essays 

on the Rights of Children (Martinus Nijhoff Publishers 1997) 345; Freeman,  ‘Rethinking Gillick’ 

(2005) 13 International Journal of Children’s Rights 201-217. 
90  Freeman, The Moral Status of Children: Essays on the Rights of Children (Martinus Nijhoff 

Publishers 1997) 52. 
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Children who are not protected, whose welfare is not advanced, will not be 

able to exercise self-determination: on the other hand, a failure to recognize 

the personality of children is likely to result in an undermining of their 

protection with children reduced to objects of intervention.91   

Children should not be seen as ‘objects’ to be managed but as subjects to be respected 

and given a voice in matters that affect them. Indeed, the paradigm shift in the field of 

disability law and human rights speaks of changing attitudes and perceptions away 

from the ‘objects’ and charity thesis; this reasoning should equally apply to children 

with mental health problems as participants in the world of human beings.  

 

In fact, the sociology of childhood promotes the concepts of children’s participation 

and children’s agency in their present life; this approach views children as active 

agents rather than passive objects.92   Children should not be ‘passive subjects of 

social structural determinations’ but subjects in their own right.93  James, Jenks and 

Prout note that ‘[n]o longer marginal, ‘the child’ is positioned as a social and political 

actor, a person with opinions, a decision-maker’.94 Participation is key to establishing 

children as agents and rights-holders: ‘[p]articipation is a fundamental human right. It 

enables us to demand rights.’ 95  The modern children’s rights movement and the 

                                                        
91 Ibid., 53. 
92  James and Prout (eds), Constructing and Reconstructing Childhood (Basingstoke, Falmer Press 

1990); James and James, Key Concepts in Childhood Studies (London Sage 2008). 
93  James and Prout (eds), Constructing and Reconstructing Childhood (Basingstoke, Falmer Press 

1990) 4. 
94 James, Jenks and Prout, Theorizing Childhood (Cambridge, Policy Press 1998) 69. 
95 Freeman, ‘Why it Remains Important to Take Children’s Rights Seriously’ (2007) 15 International 

Journal of Children’s Rights 8. 
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sociology of childhood have a lot to offer each other with the main goal of both to 

improve children’s lives and the quality of childhood.96  

 

4.  Childhood and Children’s Rights 
 

To have a concept of childhood is to recognise that children differ interestingly from 

adults; to have a conception of childhood is to have a view of what those differences 

are. 97   There are different conceptions of childhood and the differences imply 

different values, priorities and assumptions.98 Archard illustrates his version of how 

conceptions of childhood can differ. He places the different conceptions in the 

following categories: boundaries, dimensions and divisions. 99  The boundary of 

childhood is the point at which it is deemed to end.  A dimension is where childhood 

can be understood from different angles.  These can include moral or juridical 

perspectives from which persons may be judged incapable because of their age, or an 

epistemological viewpoint from which persons in view of their immaturity are seen as 

lacking in adult reason or knowledge.100  Divisions are referred to as different periods 

or stages of childhood, such as, infancy and adolescence.  Child development theories 

view adolescence as a key period for the modern conception of childhood.   

 

It will be societies’ specific conceptions of childhood that will determine how it will 

be judged against adulthood.  Aries theory of the modern conception of childhood 

argues that children and adults are different and have different natures requiring 

                                                        
96 Freeman, ‘The Sociology of Childhood and Children’s Rights’ (1998) 6 International Journal of 

Children’s Rights 433. 
97 Archard, Children Rights and Childhood (2nd edn Routledge 2004) 27. 
98 Ibid., 36.   
99 Ibid., 31. 
100 Ibid., 32. 
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separate worlds.  The separation in Aries concept of childhood is criticised by Farson 

and Firestone as ‘segregation’.101  

The basic claims of the children’s liberationists are that the modern separation 

of the child and adult’s world is an unwarranted and oppressive 

discrimination; that this segregation is accompanied and reinforced by a false 

ideology of ‘childishness’; and that children are not entitled to all the rights 

and privileges possessed by adults.102 

Holt and Farson claim that concepts like ‘childishness’ and ‘innocence’ lead to 

oppression, by denying children equality of rights with adults.  They argue it is the 

development of the concept of modern childhood that obstructs the development of a 

child’s independence.103  

 

Conceptions of childhood have changed overtime: from childhood as a time for 

labour and servitude to childhood as a time for education, development and 

protection.  Protection and welfare law began to define childhood with ages of 

majority and legal personhood, which fit into Archard’s boundary category.  In 

Ireland childhood is defined as those under the age of 18 years, previously it was 21 

years.104  However, legal personhood is given to those over 16 years to consent to 

most medical treatments,105 from the age of 12 children must take responsibility for 

their criminal actions,106 and at 17 years children can consent to sexual relations and 

drive motor vehicles.  The law considers that under a certain age children are 

                                                        
101 Archard, Children Rights and Childhood (2nd edn Routledge 2004) 70-71. 
102 Ibid., 71. 
103  Holt, Escape from Childhood, The Problem of Childhood (Penguin 1975); Farson, Birthrights 

(Collier Macmillan 1974). 
104 Age of Majority Act 1985, section 2. 
105 Non-Fatal Offences Against the Person Act 1997, section 23. 
106 This was increased from 7 years by  the Criminal Justice Act 2006 which amended the Children Act 

2001, s 52. There are exceptions to the age with regard to certain offences. 
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incapable of doing what adults can do.  Childhood is seen as a stage of vulnerability 

that necessitates protection and this is rooted deeply in our political discourse.   

 

A conception of childhood explained through Archard’s boundary category is often 

criticised, arguing that age is too arbitrary a criterion to place on when an individual 

will attain rights.  Some believe that a child’s ‘main remedy is to grow up’107 and 

become an adult thus gaining competence; this conception of childhood is ‘the 

conventional deficit one’,108 which ignores children’s capacities and abilities while 

they are children. Indeed critics argue that this is why rigid legal demarcation lines are 

difficult to accept. Those that underestimate children’s capacity to make decisions 

ignore that we are prepared to impose criminal responsibility on them at very young 

ages. The sociology of childhood recognises that chronological age is not an 

appropriate test for capacity and that children as a social group have moral status and 

agency that requires rights to participation in the construction of the social order, 

including policies and practices.109 

   

The difference between childhood and adulthood creates a challenge for incorporating 

change.  The paradigm shift in disability discourse shows that difference should not 

further marginalize people with disabilities but open up dialogue on ways to 

accommodate it. 110   Likewise, children’s differences from adults must be 

reconceptualised so as not to further separate them from social participation but to 

embrace their capability to be active participants.  Childhood and children’s rights 

                                                        
107 O’Neill, ‘Children's Rights and Children's Lives’ (1988) 98 Ethics 445–463. 
108 Freeman, ‘Why it Remains Important to Take Children’s Rights Seriously’ (2007) 15 International 

Journal of Children’s Rights 10. 
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require consideration from different angles including, the sociology of childhood, the 

Capability Approach, and a human rights-based approach. A conception of childhood 

explained through Archard’s dimension category allows childhood to be understood 

from these different perspectives.   

 

The sociology of childhood understands that there are two dimensions in the 

understanding of childhood.  These are the concepts of ‘being’ and ‘becoming’; being 

is the present state and becoming is the child’s development throughout the life course 

into adulthood.111   The child’s state of ‘being’ in the present is interrelated and 

connected with ‘becoming’ an adult in the future.  Significantly, the sociology of 

childhood understands that children’s rights refer both to their rights in the present 

and also to the right to develop into adults in the future.112   

 

We must study the social condition of childhood and write children into the 

script of the social order… It is through working towards a better 

understanding of the social conditions of childhood that we can provide a firm 

basis for working towards implementation of their rights’113 

 

Mayall explains that a ‘[p]roper understanding of the social order requires 

consideration of all its members, all social groups. And children, like other minority 

groups, lack a voice and have a right to be heard and their views taken into 

                                                        
111 James and Prout (eds), Constructing and Reconstructing Childhood (Basingstoke, Falmer Press 
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Prospects (Springer, 2014) v. 
113 Mayall, ‘The Sociology of Childhood in Relation to Children’s Rights’ (2000) 8 International 
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account.’114  Adults study children and adults articulate their needs; generally this is 

done by parents and professionals working with children in order to further their 

welfare.  In viewing children through an adult lens, according to Mayall, ‘we 

depersonalise children … we deny children’s rights’ by declaring that we know what 

is in their best interests.115   

 

 

As a social group adults find it difficult to take children seriously as contributors to 

social thinking and policies.116  Sociologists acknowledge that rethinking childhood is 

difficult; mainly because of the dependence on child development theory as a 

knowledge base for those who work with children.117  Mayall and others argue that 

childhood must be studied from different perspectives to draw attention to the wrongs 

children suffer in the social order.  Western psychology views childhood as belonging 

within the family, where children require protection in a ‘happy domain which 

enables them to develop, unmolested by the stresses of public life.’118  Mayall argues 

that this narrow perspective creates a barrier to rethinking childhood.  Other barriers 

include the labels associated with childhood such as, ‘incompetent, unstable, 

credulous, unreliable, emotional’,119 as used by opponents of children’s rights. Mayall 

argues that defining children using these labels risks damaging children and 

childhood. 
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The sociology of childhood has theoretically extracted children from the family and 

replaced them in reciprocal relationships with adults.120  In doing so, the sociology of 

childhood has made changes to how adults understand children.  The analysis of 

children as a social group has lead to greater respect for children.  The sociology of 

childhood has created a shift in adult thinking and children are being viewed as 

competent and capable of contributing to society.121  At a broader level the sociology 

of childhood has opened up debates about agency and the extent to which children are 

regarded as social actors with the ability to alter their own childhoods.122  The study 

of childhood from a sociological perspective shows that children have been measured 

against adult standards and adults have defined children’s needs.123  It is now time 

that children express their views and define their own needs. 

 

The sociology of childhood found that children suffer wrongs due to the poor 

condition of childhood: ‘childhood as a social status is defined in the generational 

order as inferior to adulthood.’124  Children’s days are controlled by adult agendas.  

Mayall gives school as the typical example.  Children must sit all day in school and 

receive education because this is what adults deem to be in their best interests. The 

sociology of childhood understands that children are ‘competent actors’ but ‘heavily 

controlled and subordinated’ leading to problems if they are denied rights which can 
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increase the quality of childhood.125  Society must create the conditions in which 

children’s rights can be honoured.  To do so elements of protection and provision 

must be balanced to ensure participation is not limited.126  Mayall suggests that to 

overcome the dilemma of the autonomous man and his competent mind as a pre-

condition for participation, we should enter an alternative condition, the principle of 

reciprocity.127  

 

Reciprocity does away with the notions of conflicts between autonomous beings and 

recognises interdependence in social relationships.128  Mayall’s research with children 

found that they placed great importance on interdependence and reciprocity in child-

family relationships.129  In addition while they believed that parents met their rights to 

protection and provision, they felt that their participation rights are not always 

respected. 130   Mayall in her study of children and their views of childhood and 

adulthood found that children stressed the significance of relationships and reciprocity 

rather than ‘lonely autonomy.’ 131  Children’s opinions add to feminist arguments 

challenging the ‘[w]estern European tradition whereby rational man, in lonely 

autonomy, is the measure of virtue.’132 
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5. Theories of Justice  
 

Most major political theories make little reference to children, focusing instead on the 

general population. This neglects that children in fact make up 2.2 billion of the 

population.133 Many scholars actively dispute what ‘justice’ requires in the context of 

marginalised groups, including advocates of Rawls’ social contract theory134 or Sen 

and Nussbaum’s Capability Approach.135Those who experience discrimination and 

subordination, such as children, minorities and persons with disabilities belong to 

these marginalised groups.  Children form a unique group within society and this 

social group is widely understood as vulnerable and inferior to adults.  To form a 

deeper understanding of this group and societies perception of them, this thesis 

explores childhood from different perspectives in order to discover what ‘justice’ 

requires for children, specifically in the context of accessing justice under mental 

health law and policy. Theories of justice that include what ‘justice’ requires for 

children form one such perspective. It is necessary then to briefly outline justice 

theories to understand what ‘justice’ means for children with mental health problems. 

Once the theoretical framework grounds an understanding of justice in this context it 

becomes easier to develop a framework for assessing the available or unavailable 

domestic access to justice mechanisms for children under mental health law and 

policy. 

 

6. Rawls’s Theory of Justice 
 

                                                        
133 UNICEF, The State of the World’s Children (2014) 1. 
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John Rawls is one of the most influential political philosophers of the twentieth 

century and his theory is one of the most central in Western liberal democratic 

thought.  He challenged the widespread influence of utilitarianism, the dominant form 

of theorizing in the nineteenth and early twentieth century. In Theory of Justice, 

Rawls first outlined his ‘justice as fairness’ theory.136  Rawls’s justice as fairness 

theory is intended to apply to what he calls the ‘basic structure’ of society: the way 

that major social institutions such as the political systems, legal structures, 

competitive markets and the family interact with each other in order to determine 

people’s life prospects.137  In Rawls’s theory of justice individuals agree to social 

cooperation.  Rawls proposes ‘primary social goods’ as the most appropriate measure 

to evaluate individual benefits in social cooperation.  Primary goods are defined as 

‘all-purpose means’ that a rational person would want in order to be able to pursue his 

or her conception of the good.138  All-purpose means are goods that any rational 

person with two moral powers would want.139  The two moral powers are the capacity 

for a sense of justice and the capacity to adopt and pursue a conception of the good. 

Rawls proposes two principles of justice based on which the list of primary goods can 

be fairly distributed among citizens.  The first principle is the equal liberties principle 

and the second principle is separated into the fair and equal opportunity principle and 

the difference principle.140 According to Rawls’ theory people are expected to act as 

reasonable agents with a rational conception of the good and apply it to their situation.    
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137 See discussion in Alexander, Capabilities and Social Justice The Political Philosophy of Amartya 
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Our culture is fixed on humans having the necessary cognition to negotiate social 

contracts.  Rawls’ theory assumes that everyone has capacity ‘within the normal 

range’.141  In fact he notes that only ‘scattered individuals are without this capacity’142 

and this indicates a lack of consideration for children, or adults, with mental health 

problems that may lack capacity in the ‘normal range’. It is not surprising that Rawls’ 

justice theory attracted much criticism.143 The main criticism relevant for the purpose 

of this work and children with mental health problems are objections based on Rawls’ 

conception of personhood premised on rational capacity. Nussbaum disagrees with 

Rawls’ conception of the person, the person being rational and reasonable, without 

considering our human vulnerability and dependency. 144   Alexander agrees that 

Rawls’ conception of the person seems to suggest that only those with a certain level 

of rationality and capacity fit the criteria for claims of justice.145   Those individuals 

that do not possess the moral powers advanced by Rawls, such as, ‘people with 

learning or physical disabilities for example, might have claims of charity or 

benevolence, but not justice.’146  Sen believes that a theory of justice should include 

concerns of capability variations from the outset.147 People differ in various ways and 

have different needs when it comes to health, work and education and other life 

interests.  Nussbaum and Sen are the main theorists behind the development of the 

Capability Approach as an alternative justice framework, which seeks to overcome 

the gap in Rawls’ theory.  It is important to note that competency is a key issue for 
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Sen when linking the Capability Approach to children and therefore his theory 

focuses on the concept of children ‘becoming’ an adult.  For this reason, focus on the 

Capability Approach is mainly concerned with Nussbaum’s work. In addition, 

Nussbaum’s theory is arguably a more robust theory of justice.148  The underlying 

principle of the Capability Approach is respect for the inherent human dignity of all 

people. Therefore claims that this approach does not apply to children fail, as this 

claim undermines its core objective.149 

 

7. The Capability Approach  
 

The Capability Approach emphasises that people are ends not means and should be 

enabled to achieve the life they have reason to value. The Capability Approach begins 

by asking the question, ‘what are people actually able to do and be?’.150  Nussbaum 

refers to ten ‘central capabilities’, which she argues are the answer to the latter 

question.151  The ten central capabilities are; being able to live, bodily health, bodily 

integrity, senses, imagination, and thought, emotion, practical reason (being able to 

form a conception of the good and to engage in critical reflection about the planning 

of one's life), affiliation (being able to live with respect for others and being treated as 

equal in dignity), respect for other species, play, and control over ones environment 

(both political and material aspects).  Supporting the central capabilities means 

supporting actions that can be seen as critical to their development.152 
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According to Alexander, the fundamental tenet of a capability theorist is to defend the 

idea that social justice consists in creating the greatest possible condition for the 

realisation of basic or central capabilities for all.153 The idea of realising  ‘central 

capabilities’ for all is so that people will have the required economic, social and 

political freedoms to lead the type of life they have reason to value.154 For this reason 

the Capability Approach is a useful addition to theories of justice required to progress, 

in particular child development, inclusion and participation with respect to issues such 

as justice, equality and dignity.155  

 

Underlying the Capability Approach is a specific conception of what constitutes 

human well-being; this can be thought of as the quality of a person’s being or 

living.156 According to the Capability Approach living itself can be seen as consisting 

of a set of interrelated ‘functionings’.  Functionings refer to the things that a person 

can do or be. The level of a person’s well-being depends on the level of those 

functionings; for example, how well a person can do or be the things she has reasons 

to value.  The concept of ‘capability’ refers to a person’s freedom or opportunities to 

achieve well-being in this sense. Capability theorists believe that ‘freedom is not 

merely the absence of interference, but also the possession of different capabilities to 

achieve valuable human functioning.’157   Well-being then is related to individual 

preferences and opportunity structures. Scholars have studied the Capability 
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Approach from the perspective of children’s well-being, and in doing so they have 

made some interesting connections with children’s participation and children’s 

agency.158   

From a children’s rights perspective that would mean that rights are implicitly 

creating opportunities for well-being, hence freedom of choice becomes a 

crucial component of well-being.159 

Nussbaum argues that if society seeks to promote human development and achieve 

well-being, it should do so through supporting the development of internal 

capabilities through education and much more.160  Consequently children can develop 

their capabilities when their right to be heard is realised and their agency respected. If 

a child is given the opportunity to express her views and have those views gain 

influence in a decision-making process, then she is contributing to her life outcomes 

and her ‘functioning’ or what she is able to do in the context of decision-making 

indicates her well-being is achieved in this area.  

 

Nussbaum argues that many of our fellow citizens, equally entitled to respect for 

human dignity, have needs that are not adequately addressed by previous theories of 

justice.161  Nussbaum, using disability as a test to apply to the broad Rawlsian social 

contract theory of justice, argues that even Rawls’ theory fails.162  The point being 
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that, ‘… a theory of justice that does not cover all humans can hardly count as a 

theory of justice at all!’163  The Capability Approach is argued to be a theory that fills 

the gap in relation to disability issues, for children as well as adults, which other 

theories of justice have failed to address.164  While Nussbaum accepts that her theory 

is but a partial theory of social justice, she advocates that her theory does better in the 

area of disability than other theories.165  In a similar vein, to overcome the flaws and 

blind spots of Rawls’ theory of justice, Quinn argues that the CRPD and article 12 in 

particular address these flaws.166  Quinn argues that the CRPD expands the theory of 

justice to benefit people with disabilities and points to a paradigm shift that can forge 

more sustainable pathways to change that will enable a person to flourish and to live 

their own life choices.167  This shift in attitude applies equally to matters affecting 

children with mental health problems, since it is of universal application. 

 

 

 

8. Children’s Rights and the Capability Approach  
 

The Capability Approach is a perspective to consider when aiming to realise social 

justice for children. Dixon and Nussbaum argue those interested in theorizing the 

entitlements of children should prefer the Capability Approach.168  
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The approach asks how each and every person is doing, and its goal is the 

empowerment of each.  Children are no exception: all human beings possess 

equal and inalienable human dignity, whatever their attainments, talents, or 

potential, and all are equally entitled to all the capabilities on the list.169 

 

The Capability Approach emphasizes that:  

 

rights are not fully secured unless the related capabilities are actually present: 

otherwise rights are mere words on paper. It demonstrates, in other words, that 

all human capabilities have social and economic conditions that require 

affirmative government action (and government expenditure) for their 

realization… Children's rights are, again, also no exception under a CA.170  

 

Consequently, the Capability Approach can be used as a perspective to examine State 

parties obligations to implement the rights within the CRC, the CRPD and the ECHR.  

There is evidence that gaps exist between the rights children have and their ability or 

freedom to exercise their rights. 171  Some commentators have analysed children’s 

rights in terms of the Capability Approach to identify the factors facilitating or 

impeding the transformation of rights into capabilities for children.172  Additionally, 

these commentators view the Capability Approach as advocating for autonomy in 

people’s choices.173   

 

                                                        
169 Ibid., 557. 
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The idea of agency has a central role to play in the CA: the CA sees people as 

striving agents, … it aims at supporting the growth of agency and practical 

reason. This emphasis on agency, under a CA, further means that children 

should be afforded the maximum scope or decisional freedom consistent with 

their actual-or potential- capacity for rational and reasoned forms of choice, or 

judegment.174 

 

The Capability Approach calls for a change in the theoretical approach to children’s 

rights and their ability to exercise agency and participate in matters that affect their 

lives. Biggeri and Karkara argue that the human rights approach and the human 

development approach should be synergised to develop new policies and actions for 

children’s issues.175 In this context, there are links drawn between the human rights 

approach in the CRC and the Capability Approach, which provides the foundation for 

the human development paradigm of the United Nations Development Programme.176   

Both the Capability Approach and human rights approach are opportunity and agency 

oriented.  The human rights approach is the main normative framework for policies 

aimed at benefiting children. The Capability Approach argues that ‘social 

arrangements should aim to expand children’s capabilities (opportunities and 

capacities) – their freedom to achieve valuable beings and doings.’177 In this way, the 

Capability Approach complements the human rights approach to children’s issues. 
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The Capability Approach addresses child development and this creates links between 

creating opportunities (Capability Approach) and the concept of evolving capacity 

(CRC, article 5). 178  Creating opportunities for participation early in childhood 

develops capable agents: [t]he acquisition of capabilities which in turn strengthens 

children’s agency enhances the capacity of children to see their rights fulfilled.179 

 

The Capability Approach can also be used to analyse policy implementation and the 

allocation of resources to mental health services.  Children require appropriate 

services to reach their potential in line with policy narratives.  The Capability 

Approach argues that people must be enabled to develop their capabilities hence 

society should provide the resources to create the greatest possible condition for this. 

Children must be enabled to reach certain ‘functionings’ like social recognition and 

political participation.  Indeed one of the five outcomes in the Irish National Policy 

Framework for Children and Young People includes the goal of ensuring they are 

‘connected, respected and contributing to their world’.180  Children should, according 

to the Capability Approach be able to participate and therefore support is necessary 

for the growth of agency and practical reason.  Central to the Capability Approach is 

that people have real freedoms to choose between ‘functionings’.  Freedom in this 

sense is when people are given real opportunities and the autonomous choice to 

decide what way they want to use these opportunities.  

 

For example the Capability Approach applied to children admitted to an approved 

mental health centre would mean that children are provided with opportunities and 

support to participate in treatment and care planning around their mental health 

                                                        
178 Ibid., 22-25. 
179 Ibid., 25. 
180 Better Outcomes, Brighter Futures (2014-2020) 4. 
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problem. In addition, their choice in care and treatment should be respected. 

Generally these ‘freedoms’ are sectioned off for autonomous adults. And in this 

regard, Stoecklin and Bonvin, in bridging children’s rights with the Capability 

Approach, ask if this ‘process freedom’ is relevant to children?181 If one agrees with 

the insights from the sociology of childhood and the rights-based approach, then the 

answer would have to be yes, it is relevant to children.  This includes the caveat, as 

discussed earlier, that restrictions are placed on children’s ‘self-assertive’ rights when 

justified in line with protection from irreversible damage. While some commentators 

argue this is justified as ‘liberal paternalism’, it must be noted that not all decisions 

and situations will lead to irreversible damage and therefore children’s rights would 

necessitate the development of a process where they can participate.182  

 

Stoecklin and Bonvin agree that the divide between children and adults on this matter 

cannot remain the status quo. In addition, the sociology of childhood questions the 

belief that children are inferior to adults and argues that the child is a social actor and 

should be respected as such. Policy-makers must consider human development as a 

dynamic and complex process where resources and individual and social factors 

constantly interact to reshaping the capabilities of children.183   

 

It is a basic requirement in society that children must be adequately educated. 

Children should be educated in decision-making abilities, without it children cannot 

exercise their rights.  This in turn has an impact on the development of many other 

capabilities, which would allow them to realise their potential and flourish into 

                                                        
181  Stoecklin and Bonvin (eds), Children’s Rights and the Capability Approach: Challenges and 

Prospects (Springer 2014) 4.   
182 Supported by the human rights framework in chapter three. 
183  Stoecklin and Bonvin (eds), Children’s Rights and the Capability Approach: Challenges and 

Prospects (Springer 2014) 4.   



 101 

productive members of society.  In fact the Irish national policy on health and in 

particular mental health, suggests that capability building is essential for early 

intervention, prevention strategies and building resilience.184 It is important now that 

the world has begun to take children’s rights more seriously, that action happens to 

ensure the rights expressed in the passing of laws are implemented in practice.  Rights 

without services are meaningless, and services require resources. The Capability 

Approach argues that resources should be allocated for the development of 

capabilities so that children can reach certain functionings.  Achieving a function such 

as the ability to participate is an indicator of rights being realised and well-being in 

this sense achieved.  As Freeman observes there is ‘little point creating an improved 

legal framework or instituting greater rights for children unless in addition resource 

allocation is addressed, and redressed.’185  

 

9.  Conclusion 
 

This research in this chapter revealed that the lack of consensus on a theory of rights 

for children makes it difficult to ground rights in practice, and therefore creates 

barriers to the realisation of children’s rights.  As discussed in chapter one, if we are 

to take children’s rights seriously we must ask the question: how rights can be made 

real?  To answer this question, as this chapter has illustrated, first we must recognise 

children as rights-holders with the agency to exercise rights.  Chapter three will 

support this claim by examining international and regional human rights law, which 

advocates that children are holders of human rights.  Chapter two set out to establish a 

                                                        
184 See chapter one, A Vision for Change and Healthy Ireland national policy documents. 
185  Freeman, The Moral Status of Children: Essays on the Rights of Children (Martinus Nijhoff 

Publishers 1997) 30. 
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philosophical or political framework that can first support children as rights-holders, 

and second grounds the advancement of the realisation of children’s rights in the area 

of mental health law and policy.  Consequently, this chapter suggests that 

Nussbaum’s Capability Approach provides a good foundational framework to 

conceptualise children as rights-holders and provides a credible basis for the 

implementation of their right to autonomy and self-determination.  In addition, when 

the Capability Approach is read together with the paradigm shift in the children’s 

rights movement and the social human rights model of disability, they provide a 

bridge to close the gap between children’s rights and their ability to exercise their 

rights or their capacity for choice.  

  

The literature reveals that not all children’s rights advocates argue that children 

should be emancipated from adults or have absolute autonomy.186  Yet many of the 

opponent’s arguments against self-assertive rights for children are based on fear 

related to this assumption.  Children’s rights advocates are not arguing for children to 

be given rights equal to adults, like those advanced by liberationists Farson and Holt.  

Instead advocates are questioning the justifications for blanket denials of capacity and 

autonomy and argue for a rights-based approach to these concepts.187  Children are 

different from adults but it is important that this difference is not used to deny them 

rights or assume that because they do not conform to adult standards they cannot have 

the required capacity to exercise their rights.188  To deny children rights on the basis 

                                                        
186 Fortin, Children’s Rights and the Developing Law (2nd edn, Cambridge University Press 2003)19; 

Freeman, The Rights and Wrongs of Children (Francis Pinter 1983) 54-57. 
187  Kilkelly, Children’s Rights in Ireland Law, Policy and Practice (Tottel Publishing 2008) 3; 

Freeman (2007) 12-14.  
188  Kilkelly, Children’s Rights in Ireland Law, Policy and Practice (Tottel Publishing 2008) 3; 

Freeman,  ‘Why it Remains Important to Take Children’s Rights Seriously’ (2007) 15 International 

Journal of Children’s Rights 12-14. 
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that they lack capacity is to ignore their status as rights-holders and offers too much 

discretion to those in authority with the power to decide whether or not to vindicate 

their rights,189 or indeed to decide they have no right to vindicate.  For children’s 

rights advocates, like Freeman, it is respect for children’s capacity for autonomy that 

is important, rather than autonomy itself.190 

 

The chapter argues that when applying the Capability Approach to understand what  

‘justice’ means for children, it becomes evident that this approach supports the growth 

of child development through resources aimed towards the goal of creating 

opportunities to realise rights.  Consequently, applying the Capability Approach to 

childhood issues is essential in laying the foundations for reconceptualising the 

traditional perception of children as requiring protection and creating instead an 

understanding that children are also individual social actors separate from the family 

to which they belong. 

 

Studying childhood from the different perspectives outlined in this chapter has 

provided a theory of justice and a theory of rights, which can be used when 

developing legal and policy frameworks to improve the impact of these frameworks 

to maximise children’s rights.  These perspectives provide strong evidence to support 

the thesis that children must be respected as rights-holders.  As Freeman argues, ‘we 

can and must believe that the state of childhood will be improved if we are prepared 

to take children’s rights more seriously, to transcend the rhetoric of international 

documents and domestic legislation and tease out the moral argument for the 

                                                        
189 Kilkelly, Children’s Rights in Ireland Law, Policy and Practice (Tottel Publishing 2008) 3; Federle, 

‘Rights flow Downhill’ (1994) 2 International journal of Children’s rights 344. 
190 Freeman, The Rights and Wrongs of Children (Francis Pinter 1983) 54-57. 
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recognition of children’s rights.’191  

 

 

 

                                                        
191  Freeman, The Moral Status of Children: Essays on the Rights of Children (Martinus Nijhoff 

Publishers 1997) 21. 
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1.  Introduction 
 

As outlined in chapter one, this thesis aims to assess the Irish government’s 

international and regional obligations to respect, protect and fulfil children’s rights 

under mental health law, policy and practice. In order to do so, chapters three and four 

will develop specific frameworks analysing children’s rights, and the rights 

encompassed in the concept of access to justice respectively. The framework in each 

chapter includes the background, context and analysis of human rights relevant to 

answering the main research question in this thesis: do children and young people 

with mental health problems have ‘access to justice’ under mental health law and 

policy?  This chapter will analyse the human rights instruments, and other relevant 

sources, necessary to develop a child rights impact assessment (CRIA) framework. 

Essentially this framework underpins a number of the human rights indicators used to 

develop the Child Rights Access to Justice Impact Assessment (CRAJIA) tool.  

Chapter four will focus on developing an access to justice impact assessment (AJIA) 

framework and chapter five combines both in the CRAJIA tool.  The tool is used as a 

benchmark for assessing the effectiveness of ‘access to justice’ mechanisms within 

the mental health law and policy systems examined in the comparative chapters, and 

more specifically to measure how Ireland stands in an international context.   

 

Chapter two addressed how the lack of consensus on a theory of rights for children 

has led to confusion in legal practice around the application of children’s rights 

principles.1 The literature highlights that generally, the judge’s reasoning operates 

                                                        
1 See chapter two. 
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either under the will theory of rights or the interest theory.2  This and other case 

evidence indicates that in the context of a mental health admission procedure for a 

person under 18 years, the judge will apply the interest theory, as according to the will 

theory children do not hold rights due to a presumed lack of capacity.3  Irish mental 

health law provides for a blanket denial of capacity, leaving it more challenging to 

apply the will theory, which would confer ‘self-assertive’ rights or choice rights to 

children. Due to the practical difficulties of children’s rights being under-theorised, 

chapter two focused on expanding the theoretical framework of children’s rights by 

drawing on insights from the Capability Approach, the sociology of childhood and the 

children’s rights movement. These perspectives are used to strengthen the human 

rights approach to issues in childhood, such as agency and disability.4  In doing so, 

chapter two highlighted the importance of recognising children as rights-holders and 

agents capable of participating in society and the decision-making processes that 

concern them. In summary chapter two established a sound theoretical framework that 

conceptualises children as rights-holders and therefore will ground the advancement 

of children’s rights in practice, thus supporting the human-rights based approach to 

childhood issues incorporated in the tool.   

 

As previously referenced, the methodology in this thesis focuses on the application of 

a human rights-based approach to mental health law and policy for children and 

                                                        
2 See discussion in chapter two; see also Lady Hale’s judgment in ZH (Tanzania) v Secretary of State 

for the Home Department [2011] UKSC 4; Fortin, ‘Children’s Rights: Are the Courts Now Taking 

them More Seriously?’ (2004) 15 Kings College London Journal 253, who discusses the difficulties of 

the judiciary in placing children’s interests in a rights framework. Also Fortin argues that the ECtHR 

jurisprudence makes little attempt to raise the profile of children as rights holders, see Fortin, ‘Are 

Children’s Best Interests Really Best? ZH (Tanzania) (FC) v Secretary of State for the Home 

Department’  (2011) 74(6) Modern Law Review 960. 
3 See welfare oriented understanding of rights taken in XY a minor discussed in chapter seven; same 

approach is taken by the Supreme Court to children as rights holders in N v Health Service Executive 

[2006] 4 I.R. 374 (Hardiman J).  
4 See chapter two. 
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young people. Chapter one introduced the methods required to assess the impact of 

law, policy or other administrative decisions on children and the enjoyment of their 

rights.  Central to evaluating the impact of these measures on children’s rights is the 

CRIA framework, which is underpinned by the Convention on the Rights of the Child 

(CRC) and its third Optional Protocol as well as relevant concluding observations and 

general comments issued by the CRC Committee.5  Moreover, the CRIA framework 

will gain strength from the United Nations Convention on the Rights of Persons with 

Disabilities6 (CRPD).  Consequently, this chapter will consider the implications of the 

CRPD for the development of mental health laws from a children’s rights perspective.   

 

It will be argued that this new disability-specific human rights framework has the 

potential to positively impact national mental health law and policy to improve the 

lives of children with mental health problems.  This argument will be made by asking: 

what are the opportunities for development in the area of mental health law because 

of the CRPD, and what are the implications for mental health services and their 

policies and practices?  The argument for the CRPD as a catalyst for reform is based 

on two propositions: first, the European Court of Human Rights (ECtHR) 

jurisprudence will move towards closing existing gaps in disability law, through its 

interpretation of the European Convention on Human Rights (ECHR) as a living 

instrument; second, on ratification, State parties are obliged to develop a coherent 

national strategy for implementation, and guidance on translating the rights of the 

CRPD into domestic law.7  While the ECtHR is not bound to interpret the CRPD, it 

has considered its provisions in determining if ECHR rights are being interfered 

                                                        
5 See discussion of CRIA in chapter one  
6 The United Nations Convention on the Rights of Persons with Disabilities was adopted by the United 

Nations General Assembly on 13 of December 2006 and it entered into force on 3 May 2008.  Ireland 

is a signatory but has not yet ratified. 
7 Convention on the Rights of Persons with Disabilities, article 33. 
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with.8  Of particular relevance are the rights to privacy and family life, liberty, a fair 

trial and inhuman and degrading treatment. 

 

In addition to a discussion of the CRPD and its potential, there will be a section 

focused on the how the ECHR is interpreted by the ECtHR to provide protection or to 

promote the human rights of children with mental health problems.  The 

developments here have mainly concerned the protection of substantive civil rights 

under the ECHR.  While this has advanced the position of adults with mental health 

problems through increased procedural safeguards regarding their care and treatment; 

it has not furthered their socio-economic rights in this context.  While noting this 

important drawback, the ECHR remains one of the forerunners in the human rights 

movement and it is hoped that the CRPD can influence greater protection for socio-

economic rights.  The ECHR has now been incorporated into the law of all State 

parties, including Ireland and the United Kingdom.9  This means that ECHR can have 

significant legal power in national law. Although the ECHR has few provisions 

directly applicable to children, the rights and freedoms enshrined apply to ‘everyone’.  

In addition, the ECtHR has shown a willingness to expand the principles established 

in its jurisprudence concerning adults, to children’s issues.  And Kilkelly argues that 

the ECtHR takes an interpretive approach to applying the CRC and the ECHR to 

safeguard children’s rights.10  In this regard, the ECtHR jurisprudence is central to the 

CRIA framework and will be analysed for the selection of human rights indicators.  

                                                        
8 See MH v United Kingdom App No 11577/06 (ECHR, 22 October 2013); Glor v. Switzerland App No 

13444/04 (ECtHR, 30 April 2009). 
9 Harris, O’Boyle and Warbrick, Law of the European Convention on Human Rights (2nd edn, Oxford 

University Press 2009) 23.  
10 Kilkelly, The Child and the European Convention on Human Rights, (Ashgate, Aldershot 1999). 

However, the literature does question if the ECtHR is more likely to safeguard children’s interests 

rather than choice rights see Fortin, ‘Are Children’s Best Interests Really Best? ZH (Tanzania) (FC) v 

Secretary of State for the Home Department’  (2011) 74(6) Modern Law Review 960. 
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This chapter is divided into two parts, part one will consider the international 

dimension, and part two will focus on the regional dimension.  

 

2. Human Rights Frameworks 
 

Human rights are powerful tools to mobilise people against injustice and provide a 

starting point for presenting arguments on how best to achieve the aims of this thesis. 

This chapter will give a brief introduction to the human rights story.  The story 

introduces international human rights but rather than taking a historical view of why 

international law was introduced (although it is mentioned here), instead this chapter 

will examine the content of a number of human rights instruments and how these 

rights can be used as tools to empower children and young people with mental health 

problems to demand their rights are respected, protected and fulfilled. The language 

of human rights is attractive as it is used by so many to help win arguments and 

reform inadequate or out-dated laws.  Human rights are used to secure rights for those 

who are vulnerable and often marginalised.  Children as a group are viewed as 

vulnerable and are usually categorised by society as marginalised.11  

 

The historical development of human rights is often associated with Western 

philosophical principles. Theories developed by Locke, Rousseau, and Kant all had 

common principles and this was emphasised as a culture of equality and respecting 

human dignity.  This is generally the starting point for rights theories, which as 

discussed in chapter two, emphasise equality, dignity, autonomy, and agency as moral 

                                                        
11 See literature on the sociology of childhood in chapter two; see also Lansdown, ‘The Realization of 

Children’s Participation Rights: Critical Reflections’ in Percy-Smith and Thomas (eds) A Handbook of 

Children’s and Young People’s Participation Perspectives from Theory and Practice (Routledge 2010) 

18. 
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values to be protected. At the end of the eighteenth century attempts were made to 

enshrine human rights as guiding principles in the constitutions of new States. These 

rights are based on the inalienable rights of the individual and some examples include 

the English Bill of Rights 1689, the American Declaration of Independence 1776, and 

the French Declaration of the Rights of Man 1789.   

 

The Declarations focused on the rights of the individual, known as ‘classic’ or civil 

and political human rights.12  The basic characteristic of the category ‘classic’ human 

rights was non-interference by the State. The twentieth century brought another 

category of rights; economic and social rights referred to as ‘modern’ human rights.13  

Human rights then are formulated as either a justiciable right, generally civil and 

political rights, or as a progressive right, which refer to economic, social and cultural 

rights.   Both classic and modern human rights are outlined in a number of 

international documents, and most constitutions of the Member States of the 

European Union recognise them. The indivisibility of both categories is essential in 

progressing human rights at national level and will be discussed in more detail below. 

 

3. Part One: Overview of International Human Rights Law and Children 
 

This section will give an overview of the International Bill of Human Rights and 

highlight its implications for reform of mental health regulation.14 The preamble of 

the United Nations Charter states the dedication of the international community is ‘to 

reaffirm faith in fundamental human rights, and in the dignity and worth of the human 

person.’ Chapter two highlighted that a human rights approach to children’s issues 

                                                        
12 Betten and Grief, EU Law and Human Rights (Addison Wesley Longman Limited 1998) 4. 
13 Ibid., 5.  
14 International Bill of Human Rights includes the UDHR, ICCPR and ICESCR. 
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requires respect for their dignity and that this concept has not been truly recognised 

for children. The Capability Approach is employed in this thesis as it expands the 

theoretical underpinnings of children’s rights by linking their rights with the concept 

of dignity. The link, also advocated by Freeman, means recognising children’s rights 

includes respecting their dignity notwithstanding their capacity for rational 

participation in matters that affect them.  Respecting dignity then means being open to 

children’s agency as well as their welfare needs.15 This chapter will bring the right to 

dignity to the centre of the CRIA framework to ensure children are seen as human 

persons with personhood under the law.  The status and effect of international human 

rights standards on national law and policy depends on a number of issues: the nature 

of the right, the nature of the relationship between international and national law 

(monist or dualist approach) and whether national law recognises the jurisdiction of 

international courts.16 These issues will be discussed under each of the international 

instruments in this section. 

 

The Universal Declaration of Human Rights (UDHR) was adopted by the General 

Assembly in 1948.  The international human rights normative framework has evolved 

since the adoption of the UDHR.17  The International Bill of Human Rights together 

with nine conventions and their optional protocols constitute the core international 

human rights instruments of the United Nations.  The preamble and article 1 of the 

UDHR recognises the inherent dignity and the equal and inalienable rights of all 

members of the human family. The first guarantee under the UDHR is that, ‘[a]ll 

humans are born free and equal in dignity and rights.’18 Human dignity and equality 

                                                        
15 See discussion in chapter two 
16 Betten and Grief, EU Law and Human Rights (Addison Wesley Longman Limited 1998) 9. 
17 United Nations General Assembly on 10 December 1948. 
18 UDHR, article 1. 
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are the foundation of human rights protection from interferences and all other rights 

must be read with these in mind.19  According to Kampf, protecting human dignity 

has two important elements:  ‘[f]irst, it reiterates that all individuals have human 

dignity as an inherent value simply because they are human beings. Secondly, 

respecting and protecting human dignity serves as the foundation for equality.’20 

 

Reading both the preamble and article 1 of the UDHR it is clear that children are 

protected under this human rights framework. Nonetheless, only two articles refer 

specifically to children.  The right to education is set out in article 26 and article 25 

refers to special care and assistance, which is very similar to the welfare approach 

taken in the 1924 Declaration on the Rights of the Child.   The UDHR is not a legally 

binding instrument, and has no supervising body to enforce its implementation. 

Notwithstanding its non-binding status the worldwide recognition and acceptance of 

the UDHR has made it a prominent influential treaty in international law for guiding 

States in their behaviour. Alston refers to the UDHR as ‘the greatest ethical and 

normative achievement of the United Nations … a beacon of light in a fog of 

inhumanity.’21 

 

It is arguable that due to the status of UDHR as non-binding it was possible to 

formulate the protection of both categories of rights. This is supported by the 

approach taken years later when drafting legally binding treaties for the protection of 

human rights.  The two categories of rights were divided into separate international 

                                                        
19 Lindholm, ‘Article 1’ in Alfredsson and Eide (eds), The Universal Declaration of Human Rights: A 

Common Standard of Achievement (The Hague, Martinus Nijhoff Publishers, 1999) 62. 
20  Kampf, ‘Involuntary Treatment Decisions: Using Negotiated Silence to Facilitate Change?’ in 

McSherry and Weller (eds), Rethinking Rights-Based Mental Health Laws (Hart Publishing 2010) 136. 
21 Alston, ‘The Universal Declaration in an era of Globalisation’ in Van der Heijden and Tahzib-Lie 

(eds), Reflections on the Universal Declaration of Human Rights- A fiftieth Anniversary Anthology 

(The Hague, Martinus Nijhoff Publishers, 1998) 28. 
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treaties; the International Covenant on Economic, Social and Cultural Rights 

(ICESCR) and the International Covenant on Civil and Political Rights (ICCPR). This 

division of rights is also evident in the ECHR and European Social Charter.  The 

preambles of ICESCR and the ICCPR state that the rights within the Covenants apply 

to ‘all members of the human family’, therefore implicitly to children.22 Furthermore, 

the status of each category of right is important for implementation at domestic level, 

therefore it is important to acknowledge that the rights proclaimed in the ICCPR have 

immediate effect on State parties.  Whereas State parties are obliged to take 

reasonable steps to implement socio-economic rights, this is the concept of 

progressive realisation found in article 2 of the ICESCR.  

 

The ICCPR provides that everyone has the inherent right to life and to liberty and 

these justiciable rights can be invoked in national and international courts. 23  An 

example of a progressive right is the right to the highest attainable standard of 

health.24  This right creates an obligation on the State party to develop policies and 

other mechanisms to ensure the enjoyment of the right to health.  However, an 

individual cannot go to court and claim the government has violated this right, as it is 

a non-justiciable right. ‘Modern’ rights are at a disadvantage when considering the 

impact they can have for those seeking a remedy for a violation of this category of 

rights.  

 

In relation to civil and political rights, it is generally taken for granted that 

judicial remedies for violations are essential. Regrettably, the contrary 

                                                        
22 Both Covenants entered into force in 1976: ICESCR on January 3rd 1976, in accordance with article 

27 and the ICCPR on March 23rd 1976, in accordance with article 49. 
23  ICCPR, articles 6 (life) and 9 (liberty); ECHR, articles 2 (life), and 5(liberty). 
24  ICESCR article 12; also provided in CRC, article 24. 
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assumption is too often made in relation to economic, social and cultural 

rights. This discrepancy is not warranted either by the nature of the rights or 

by the relevant Covenant provisions.25 

 

This is true in an Irish context as the ICESCR has not been incorporated into Irish law 

and therefore remains unenforceable in Ireland; this is due to the States dualist legal 

system.26 Moreover, different enforcement methods are used depending on the nature 

of the right. Justiciable rights are usually enforced in national courts or by 

international bodies such as the ECtHR or the UN Human Rights Committee.27  

Treaties that contain civil and political rights usually have an individual complaints 

mechanism;28 on the other hand, treaties that contain economic and social rights will 

generally contain a system of reporting to the monitoring body.29 Economic and social 

rights were slower to develop and even today the effectiveness of human rights 

treaties based on ‘modern’ rights lag behind those protecting ‘classic’ or civil and 

                                                        
25 UN Committee on Economic, Social and Cultural Rights, General Comment No. 9: The Domestic 

Application of the Covenant (1998) para 10. 
26 Irish Human Rights and Equality Commission, Submission to the UN Committee on Economic, 

Social and Cultural Rights (2015) 25. The Constitutional Convention strongly recommended amending 

the Constitution to strengthen ESC rights and the majority favoured inserting a provision ‘that the State 

shall progressively realise economic, social and cultural rights, subject to maximum available resources 

and that this duty is cognisable by the Courts’. However, the IHREC notes the Government has not 

responded to that recommendation, and the Taoiseach’s indication in January 2015 that no further 

referenda would be held in the lifetime of this Government. 
27 Enforcement bodies under the ECHR and ICCPR. However the Irish Superior Courts have identified 

some personal rights which can be invoked as justiciable economic and social rights in a specific case 

including, for example, the right to bodily integrity; Ryan v Attorney General [1965] IR 294; Murphy v 

Stewart [1973] IR 97.  See however, TD v Minister for Education [2001] 2 IR 259. 
28 OPIC of CRC; also articles for individual complaint in ECHR and ICCPR 
29 The Committee on Economic, Social and Cultural Rights (CESCR) is mandated to review States 

parties compliance with the provisions of the ICESCR. It examines periodic reports submitted by 

States on their compliance with the ICESCR and makes concluding observations and recommendations 

to States. The Optional Protocol to the ICESCR entered into force on 5 May 2013. The Protocol allows 

for individuals and groups of individuals to make complaints to the CESCR if they believe that their 

rights under the ICESCR have been violated. Ireland signed the Optional Protocol on 23 

March 2012 but has not yet ratified it. 
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political rights.30  The ineffectiveness of economic and social rights can be partly 

explained by a requirement of government intervention to secure them.  As these 

rights call on States to spend public money they have met judicial and political 

resistance.31 The Irish government asserts that: 

it meets its obligations to implement the Covenant ‘through policies aimed at 

improving the enjoyment of economic, social and cultural rights’ as in its view 

‘this differentiated approach affords the best means of implementing Ireland’s 

obligations under the Covenant.32  

The Irish Human Rights and Equality Commission (IHREC) notes that a 

‘differentiated approach’ towards economic, social and cultural rights at the domestic 

level does not appear to be fully in line with statements by the State on the 

international stage where it has reaffirmed that all rights are ‘universal and 

interrelated’.33 

 

Moreover, the preamble to both Covenants recognise that the ideal of respect for 

human rights and freedom can only be achieved if, ‘conditions are created whereby 

everyone may enjoy his economic, social and cultural rights, as well as his civil and 

political rights’. Indeed the UN Committee on Economic, Social and Cultural Rights 

in its General Comment No. 3 gave clear instructions regarding incorporation: 

Thus while the full realization of the relevant rights may be achieved 

progressively, steps towards that goal must be taken within a reasonably short 

                                                        
30 Irish Human Rights and Equality Commission, Submission to the UN Committee on Economic, 

Social and Cultural Rights (2015); Betten and Grief, EU Law and Human Rights (Addison Wesley 

Longman Limited 1998) 48. 
31 Sinnott v Minister for Education [2001] 2 IR 545; and TD v Minister for Education [2001] 4 IR 259. 
32 UN Committee on Economic, Social and Cultural Rights, Third Periodic Report of States Parties 

(2013) (Ireland, E/C.12/IR/3) paras. 491 and 492. 
33  Department of Foreign Affairs, UN Human Rights Council 26th Session (10-26 June 2014): 

Statement by Ireland under agenda item 8 - Follow-up and implementation of the Vienna Declaration 

and Programme of Action. 
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time after the Covenant's entry into force for the States concerned. Such steps 

should be deliberate, concrete and targeted as clearly as possible towards 

meeting the obligations recognized in the Covenant.  The means which should 

be used in order to satisfy the obligation to take steps are stated in article 2 (1) 

to be “all appropriate means, including particularly the adoption of legislative 

measures”. The Committee recognizes that in many instances legislation is 

highly desirable and in some cases may even be indispensable.34 

 

Recognition of the interrelatedness and interdependence of both categories of rights is 

significant for the development of a human rights-based approach to mental health 

law and policy.35  Mental health forms part of the social right to health and it may not 

be possible for children and young people to fully enjoy their civil right to liberty and 

to be free from cruel, inhuman and degrading treatment without supports available 

when they are experiencing mental health problems.36   

 

Children’s rights are found in article 24 of ICCPR, paragraph one provides that:  

 

Every child shall have, without any discrimination as to race, colour, sex, 

language, religion, national or social origin, property or birth, the right to such 

                                                        
34 UN Committee on Economic, Social and Cultural Rights, General Comment No 3 The Nature of 

State Parties Obligations (1991) paras 2-3.  

35See Lawson, ‘People with Psychosocial Impairments or Conditions, Reasonable Accommodation and 

the Convention on the Rights of Persons with Disabilities’ (2008) Law in Context 67;  Stavert, ‘Mental 

Health, Community Care and Human Rights in Europe: Still an Incomplete Picture?’ (2007) Journal of 

Mental Health Law 182. 
36 Amnesty International, Bringing ESC Rights Home The Case for Legal Protection of Economic, 

Social and Cultural Rights in Ireland (2014) 26-27. 
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measures of protection as are required by his status as a minor, on the part of 

his family, society and the State.37 

Article 24 is a protective right and was included in the original draft convention on 

the rights of the child.  However, as will be discussed further below, protective rights 

alone were found by the Working Group drafting the children’s convention to be 

insufficient to develop a comprehensive binding convention on children’s rights. 

 

The ICESCR refers to children in articles 10, 12 and 13.  Of relevance is the right to 

the highest attainable standard of physical and mental health in article 12, and State 

parties are obliged to take steps for the healthy development of the child.  The right to 

the highest attainable standard of health, access and quality healthcare is an inherent 

right for all children.38  According to the Special Rapporteur, ‘the right to health is not 

a right to be healthy. It is a right to facilities, goods, services and conditions that are 

conducive to the realisation of the highest attainable standard of physical and mental 

health.’39 Good mental health is crucial to the well-being of all children and young 

people, without it children are at risk of failing to reach their potential. The Irish 

government has promised to commit measures to ensuring improved outcomes40 in 

this area; this means providing appropriate services and supports for children to reach 

their potential.41 As will be seen in chapter seven, the slow development of advocacy 

services for children admitted to in-patient child and adolescent mental health centres, 

                                                        
37 Article 24 also provides that: Every child shall be registered immediately after birth and shall have a 

name (para 2); Every child has the right to acquire a nationality (para 3). 
38  Committee on the Rights of the Child, General Comment No 9 The Rights of Children with 

Disabilities (2006) 14. 
39 Hunt, Report of the Special Rapporteur on the Right of Everyone to the Enjoyment of the Highest 

Attainable Standard of Physical and Mental Health, (Untied Nations Economic and Social Council 

2005) para 32. 
40 Better Outcomes, Brighter Futures (2014-2020) the outcome, good mental health and well-being is 

discussed in chapter one. 
41 See Committee on Economic, Social and Cultural Rights, General Comment No 14 Substantive Issue 

in the Implementation of the International Covenant on Economic, Social and Cultural Rights (2000) 

paras 9, 22. 
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may be partly due to support rights falling under the ‘modern’ category of rights. 42 

The Committee on Economic, Social and Cultural Rights recommends that:  

  

States Parties should provide a safe and supportive environment for 

adolescents, that ensures the opportunity to participate in decisions affecting 

their health, to build life-skills, to acquire appropriate information, to receive 

counselling and to negotiate the health-behaviour choices they make.  The 

realization of the right to health of adolescents is dependent on the 

development of youth-friendly health care, which respects confidentiality and 

privacy.43 

Significantly, the CRC and the newest of the human rights treaties, the CRPD has 

combined both categories of rights, which offers progress in international human 

rights law and recognition of the importance of both categories to realise equality and 

human dignity for everyone. 

 

4. The Development of International Law on the Rights of the Child 
 

The International Bill of Human Rights is universal in nature and therefore its rights 

are applicable to all human beings.  Nonetheless it was recognised that children have 

a special status requiring legal protection, which other human rights instruments had 

not provided for. The first international recognition of children having a special status 

in need of legal protection was documented in what is widely know as the Declaration 

                                                        
42 See discussion in chapter seven. 
43 Committee on Economic, Social and Cultural Rights, General Comment No 14 Substantive Issue in 

the Implementation of the International Covenant on Economic, Social and Cultural Rights (2000) para 

23. 
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of Geneva or the Declaration of the Rights of the Child 1924.44  The 1924 Declaration 

states that ‘men and women of all nations’ recognise that ‘mankind owes to the child 

the best it has to give’.  The 1924 Declaration sets out five principles and provides 

that it is the duty of adults to secure the development of the child. The 1924 

Declaration was adopted under the League of Nations, which was the first inter-

governmental organisation set up after the First World War. After the dissolution of 

the League of Nations, the United Nations officially came into existence on 24 

October 1945.45 The concept of children’s rights preceded the United Nations and its 

first UDHR.  Therefore, the 1924 Declaration can be seen as the beginning of setting 

international standards regarding children’s rights.  However the 1924 Declaration 

was never intended to be binding upon States.46 This is made clear in the language of 

the 1924 Declaration, which does not refer to States but to the duties of all men and 

women in general.  The 1924 Declaration’s main concern is with child welfare and 

ensuring the development of the child both materially and spiritually.  

 

The 1924 Declaration encapsulates the paternalistic notion of its time, where children 

were seen as objects, beneficiaries of duties owed, rather than as the possessors of 

rights.  It is evident that early thinking on children’s rights was largely based on the 

interest theory of rights.  Korczak, referring to the Geneva Declaration, said that its 

authors, ‘had mistaken duties for rights. Instead of making demands they try to 

persuade. The Declaration is only an appeal for good-will, a request for more 

                                                        
44 Declaration of the Rights of the Child, 1924, adopted by the League of Nations on the 26 of 

September. Hereinafter the 1924 Declaration. 
45 When the Charter had been ratified by China, France, the Soviet Union, United Kingdom, United 

States and by a majority of other signatories. 
46 Van Bueren, The International Law on the Rights of the Child (Kluwer Law international 1998) 7.  
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understanding’.47  Korczak was one of the first and most radical campaigners for children’s rights 

and when reading the 1924 Declaration was disappointed at its ‘begging rather than insisting’ nature.
48

 

 

It was 35 years later before children’s rights were recognised internationally again.  In 

1959, the United Nations Declaration on the Rights of the Child was created.  The 

1959 Declaration adopted ten principles, among which are: non-discrimination;49 

special protection to develop physically, mentally, morally, spiritually and socially in 

a healthy and normal manner and in conditions of freedom and dignity;50 the child is 

entitled to name and a nationality;51 the child has the right to adequate nutrition, 

housing, recreation and medical services;52 to special care and treatment for children 

who are physically, mentally or socially handicapped;53 and the right to education.54 

 

Freeman notes that, principle 2 of the 1959 Declaration ‘may have been the first time 

the ‘dignity’ of the child was recognised in an international document.’55  The 1959 

Declaration also refers to children needing ‘special protection’ and that in the 

enactment of laws for this purpose, the best interests of the child shall be the 

paramount consideration.56  Notwithstanding the wider ambit of the 1959 Declaration 

the emphasis remained on welfare and protection with no recognition of a child’s 

autonomy.  The modern concepts of empowerment and participation are not to be 

found in any of its ten principles.  

                                                        
47 Veerman, The Rights of the Child and the Changing Image of Childhood (Brill Nijhoff 1992) 96. 
48 See chapter two. 
49 The United Nations Declaration of the Rights of the Child, 1959, Principle 1. 
50 Ibid., Principle 2. 
51 Ibid., Principle 3. 
52 Ibid., Principle 4. 
53 Ibid., Principle 5. 
54 Ibid., Principle 7. 
55 Freeman, ‘Upholding the Dignity and Best Interests of Children: International Law and the Corporal 

Punishment of Children’ 73 Law and Contemporary Problems (2010) 214. 
56  Principle 2. 
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During negotiations of the 1959 Declaration the majority of States were opposed to 

having a binding treaty on the rights of the child.  It was not until the International 

Year of the Child in 1979 that States withdrew their opposition to binding rights for 

children.  Debates on the question of a convention on the rights of the child were 

reignited during this time and consideration was given to the drafting of a binding 

treaty for children’s rights. The decline in opposition from States may be a result of 

the rise of the children’s rights movement during the 70’s.57  With the liberationists 

shouting for children to have equality of rights with adults, it became necessary for 

society to engage in a comprehensive debate to formulate solutions to the concerns 

voiced by child rights advocates.58 Society’s recognition of the need to secure rights 

for children brought an attitudinal shift and a drive for change. Activists and 

commentators guided the push for reform by raising awareness through education and 

information.  This is evident in the children’s rights movement with commentators 

such as Freeman, Fortin, Kilkelly and others.59  Van Bueren indicates that some of the 

reasons for a change in attitude include; the changing status of children in the national 

laws of some countries, the recognition that children were vulnerable and in need of 

higher protection than that offered in international law, and that the first two 

Declarations did not include civil and political rights.60  

 

The drive for change was pivotal in creating political will to develop a binding treaty 

for children’s rights. It was Poland that took the lead in introducing the draft 

                                                        
57 See chapter two. 
58 See chapter two. 
59 Similarly, the disability movement pushed for reform with commentators like Quinn, Bach and 

Kerzner, Kayess, Dhanda and Lord together with civil society organisations advocating for reform in 

legal capacity laws across the world. 
60 Van Bueren, The International Law on the Rights of the Child (Martinus Nijhoff Publishers 1998) 

13. 
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convention and expressed the wish that it would be adopted during the International 

Year of the Child.  The Commission on Human Rights considered the question of a 

convention on the rights of the child during numerous meetings in 1978.61  Many 

representatives from Member States stressed the importance of children’s rights being 

placed in proper perspective.62  However, it became clear that there were differences 

of opinion between representatives regarding the content of a draft convention.  The 

first draft convention was based on the principles of the 1959 Declaration; due to this 

many representatives were confident that the draft convention could be adopted in 

1979.63  The representatives were of the view that ‘all aspects of the question have 

been taken into consideration’.64   

 

However, other Member States65 agreed that it would be unwise to rush the adoption 

of a convention and a request was made at the thirty-fourth session of the 

Commission on Human Rights for the draft convention to be disseminated to Member 

States, interested agencies and non-governmental organisations. This gave them the 

                                                        
61 Commission on Human Rights, Report on the Thirty-Fourth Session (Economic and Social Council, 

1978) Supplement No 4 (6 February- 10 March) (E/CN.4/1292) (E/1978/34) 122-127; The 

Commission on Human Rights considered the Draft Convention on the Rights of the Child, submitted 

by Poland in 1978, at its thirty-fourth session.  At the thirty-fourth session it was recommended that the 

Economic and Social Council adopt the draft resolution asking the General Assembly to prioritise the 

adoption of a Convention on the Rights of the Child. 
62 Commission on Human Rights, Report on the Thirty-Fourth Session (Economic and Social Council, 

1978) Supplement No 4 (6 February- 10 March) (E/CN.4/1292) (E/1978/34) 75. 
63 Austria, Bulgaria, Colombia, Jordan, Peru, Senegal and the Syrian Arab Republic, see Commission 

on Human Rights, Report on the Thirty-Fourth Session (Economic and Social Council, 1978) 

Supplement No 4 (6 February- 10 March) (E/CN.4/1292) (E/1978/34) 75. 
64 General comments from Bulgaria and Chad, see Office of the United Nations High Commissioner 

for Human Rights, Legislative History of the Convention on the Rights of the Child (Volume 1, New 

York and Geneva 2007) Part two, C at 55. 
65 General comments from Australia, Austria and Belgium, see Office of the United Nations High 

Commissioner for Human Rights, Legislative History of the Convention on the Rights of the Child 

(Volume 1, New York and Geneva 2007) Part two, C at 53-54. Similar comments came from Denmark, 

France, Germany, Netherlands. They believed member States should have the opportunity to examine 

the need for a convention in detail; the main provisions of the draft convention are a literal translation 

of the 1959 Declaration and this document was not written to be binding on States; and that the 

translation of the Declaration into a convention does not offer a sufficient contribution towards the 

rights of the child that are not covered by other binding international instruments 
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opportunity to submit their views and suggestions.66 A Working Group was then set 

up to consider the question of a convention on the rights of the child and the group 

introduced a number of reports to the Commission on Human Rights.67 

 

The European Conference on the Rights of the Child in Warsaw was one of the first 

events to discuss children’s rights during the International Year of the Child.  At the 

closing of the conference the participants, who came from nineteen European 

countries agreed on a Statement of Principles on the legal protection of the rights of 

the child.68  The Statement of Principles outlined the need for the State and parents to 

‘respect the right of the child to be consulted about its welfare whenever the child is 

in a position to express such opinions.’69 Under the heading Health, principle 10 

States: 

 

As a child becomes older and more responsible its own views on the events 

which will shape its future become increasingly important. Even before it 

reaches the age of legal majority, it should be able to participate in any major 

decisions about its physical and mental health. In order that its participation 

should be both free and informed, the child should have access to full 

information and independent advice, and procedures should be made available 

for the resolution of differences between the views of the child and those of its 

parents. 

                                                        
66 Commission on Human Rights, Report on the Thirty-Fourth Session (Economic and Social Council, 

1978) Supplement No 4 (6 February- 10 March) (E/CN.4/1292) (E/1978/34) 123. 
67 Commission on Human Rights, Report on the Thirty- Fifth Session (Economic and Social Council, 

1979) Supplement No 6 (12 February- 16 March) 60. 
68 Office of the United Nations High Commissioner for Human Rights, Legislative History of the 

Convention on the Rights of the Child (Volume 1,New York and Geneva 2007) Part two, C at 51. 
69 Office of the United Nations High Commissioner for Human Rights, Legislative History of the 

Convention on the Rights of the Child (Volume 1,New York and Geneva 2007), Principle 3, Part two, 

C at 51. 
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The principle recognises the importance of a child’s opinion on her mental health care 

and that she should be informed and participate in decisions affecting her.  This 

further highlights that children with mental health problems were considered in early 

discussions regarding the drafting of a binding convention.  The principles were used 

to frame discussions on the question of a convention for the rights of the child during 

the Working Group meetings.  The Working Group made amendments to the first 

draft convention after it considered the observations and suggestions from Member 

States, interested agencies and non-governmental organisations.  The revised draft 

was presented to the Commission on Human Rights in October 1979.70  Interestingly, 

the revised article 3 (current article 3) provided for the best interests of the child as 

‘the paramount consideration’.  In addition, the revised article 7 (current article 12) 

provided for the views of the child who is capable of forming them and the right to 

express those views, in particular in choice of medical treatment.71  The revised article 

12 (current article 23) provided for children with disabilities.  This provision focused 

on protection and care and a child’s ‘condition’.72  While it was framed in more 

appropriate rights language, unfortunately the language remained welfare and 

medically based.  

 

The general discussion on the draft convention on the rights of the child, regarding the 

best interests of the child concerned whether the principle should be ‘the paramount 

consideration’ or ‘a primary consideration’.73  The representative of United States of 

America submitted a new article 3 which included the best interests being ‘a primary 

                                                        
70 Office of the United Nations High Commissioner for Human Rights, Legislative History of the 

Convention on the Rights of the Child (Volume 1, New York and Geneva 2007) Part two, C at 74. 
71 Ibid., Part two, C at 75. 
72 Ibid., Part two, C at 76. 
73 Ibid., Part three, 335-348. 
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consideration’.  The new article 3 also provided for the views of the child to be heard. 

In 1981 the Working Group agreed that the American draft article 3 would be used as 

the basis for discussion. 74   Comments by the United Nations Children’s Fund 

(UNICEF) expressed concern that using ‘a primary consideration’ qualified article 3 

in a negative way by allowing an interpretation that could lead to the child’s best 

interests being one of several primary considerations.75  UNICEF suggested that the 

wording be changed to ‘the primary consideration’ and cited article 5 of the 

Convention on the Elimination of Discrimination Against Women as an example.   

Following the discussion it was decided that due to the strength of reservations 

against making the best interests of the child ‘the’ primary consideration that the 

interests of the child would only be ‘a’ primary consideration.76 The decision to draft 

the best interests of the child as ‘a primary consideration’ has received years of 

criticism from child rights advocates.77  This is discussed in some detail in chapter 

two and is considered again below under the best interests of the child section.  

 

Respect for the views of the child provided in the present article 12 is not to be found 

in the first Polish draft convention or in any of the observations received about it.78  

Recognition of the need to listen to the views of the child was first outlined in the 

Warsaw principles and then proposed by the United States as paragraph 2 of article 3 

in 1980.  Ironically, the United States is the only State that has not ratified the CRC 

and a central reason for this was that article 12 encroaches on parental autonomy.79 

                                                        
74 Office of the United Nations High Commissioner for Human Rights, Legislative History of the 

Convention on the Rights of the Child (Volume 1, New York and Geneva 2007) Part three, 338-339. 
75 Ibid., Part three, 344. 
76 Ibid., Part three, 346. 
77 See discussion in chapter two. 
78 Office of the United Nations High Commissioner for Human Rights, Legislative History of the 

Convention on the Rights of the Child (Volume 1, New York and Geneva 2007) Part three, 437. 
79  Kilbourne, ‘The Wayward Americans- Why the USA has not Ratified the United Nations 

Convention on the Rights of the Child’ (1998) 10 Child and Family Law Quarterly 243-256. 
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The autonomy-based approach of article 12 led to it being one of the most 

controversial provisions during the drafting process.80  In 1981, paragraph 2 of article 

3 was proposed for article 7 and led to the development of the current article 12 on the 

right of the child to be heard and to participate.81 Both the present article 12 and 

article 5 on the evolving capacity of the child were new additions to the revised draft 

convention.  

 

The drafting process of the CRC, although drawn-out, allowed for significant rights 

such as articles 12 and 5 to be included in the final draft.  It is the latter articles read 

together with article 3 that allows for a rights-based approach to assessing the best 

interests of the child.  While it took ten years to draft a binding treaty for children’s 

rights, the process did not include children and here lies one of its disadvantages.  The 

drafting process of the CRPD ensured people with disabilities contributed to its 

development.82  The slogan ‘nothing about us without us’ is a guiding philosophy 

behind the CRPD and it is believed that implementation of the CRC into national laws 

and policies will benefit from such an inclusive approach.83  The CRPD represents a 

paradigm shift in how people with disabilities are seen and treated.84  It is time that all 

State parties to the CRC begin to view children with mental health problems as rights-

                                                        
80 Office of the United Nations High Commissioner for Human Rights, Legislative History of the 

Convention on the Rights of the Child (Volume 1, New York and Geneva 2007). 
81 Ibid., Part three, 438. Article 3 originally included a paragraph on the right of the child to express his 

or her views.  It was decided that due to the overlap with article 7 (current article 12) that paragraph 2 

of article 3 would be removed and considered when debating article 7, see Office of the United Nations 

High Commissioner for Human Rights, Legislative History of the Convention on the Rights of the 

Child (Volume 1, New York and Geneva 2007) Part three, 346. 
82 De Burca, ‘The European Union in the Negotiation of the UN Disability Convention’ (2010) 35(2) 

European Law Review 183, 188. 
83  The CRPD requires that State parties ensure for people with disabilities ‘full and effective 

participation and inclusion in society’ 
84 Quinn, ‘Resisting the ‘Temptation of Elegance’: Can the Convention on the Rights of Persons with 

Disabilities Socialise States to Right Behaviour?’ in Aranardóittir and Quinn (eds), The UN Convention 

on the Rights of Persons with Disabilities: European and Scandinavian Perspectives (Martinus 

Nijohoff 2009) 215-216. 
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holders and to treat them with the respect they are entitled to according to 

international law.  

 

 

5. United Nations Convention on the Rights of the Child 
 

Jean Zermatten, former Chair of the UN Committee on the Rights of the Child very 

recently stated:  

I sometimes have the impression, when speaking to governments either in 

Geneva or in follow-up missions abroad, that the view is that because the CRC 

deals with children’s rights, it can be applied á la carte and that the proposed 

menu itself is no more that a ‘Kid’s menu’- one offering small meals, and 

small rights, for the little customers and little persons.85 

Today every Member State with the exception of the United States has ratified or 

acceded to the CRC. 86  Notwithstanding the worldwide ratification, which means 

States have committed to be legally bound by the obligations in the CRC, the reality 

is that implementation of children’s rights is ‘weak or incomplete’.87  In fact, Ireland’s 

progress in integrating the CRC into domestic legislation has been limited and studies 

suggest that Irish child law omits significant aspects of the CRC.88  With this in mind 

this section aims to raise awareness of the CRC and the potential implications of its 

provisions for the rights of children with mental health problems.  Implementation of 

                                                        
85 Liefaard and Doek (eds), Litigating the Rights of the Child The UN Convention on the Rights of the 

Child in Domestic and International Jurisprudence (Springer, 2015) v. 
86 For a list of States that have signed, ratified or acceded to the Convention, as well as the dates of 

their signature, ratification or accession, see 

https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-11&chapter=4&lang=en 
87 Liefaard and Doek (eds), Litigating the Rights of the Child The UN Convention on the Rights of the 

Child in Domestic and International Jurisprudence (Springer, 2015) vii. 
88 Lundy, Kilkelly, Byrne and Kang, The UN Convention on the Rights of the Child: A Study of the 

Legal Implementation in 12 Countries (UNICEF 2012) 51. 

https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-11&chapter=4&lang=en
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the CRC should mean that children can directly invoke its provisions before national 

courts and authorities.89 However reality is that the CRC is not incorporated into most 

national laws and, in practice, lawyers ignore its potential and judges are reluctant to 

base their decisions on CRC provisions.90  It seems that there is ‘still a very long way 

to go before children are fully recognised as bearers and agents of human rights.’91  

Therefore this thesis stands as a contribution to the challenge that implementation of 

the CRC brings, and hopes to push forward the incorporation of children’s rights in 

the area of mental health law and policy.  To do so, the analysis in this section of the 

CRIA framework will provide crucial human rights indicators for the CRAJIA tool.  

 

The CRC was adopted by the General Assembly of the United Nations on 20 

November 1989.92  The CRC was the first binding instrument to merge the categories 

of human rights, including civil, political, economic, social and cultural rights as well 

as aspects of humanitarian law. There are three Optional Protocol’s to the CRC, of 

particular interest is the third Optional Protocol on Individual Communication 

(OPIC).93 OPIC has introduced a new procedure and revitalised the CRC and its 

obligations on States Parties. Children have a new right, one that gives them access to 

complain to the CRC Committee if there is a violation of their rights.  This new 

individual communication procedure will push the implementation of the CRC 

                                                        
89 Committee on the Rights of the Child, General Comment No 5 General Measures of implementation 

of the Convention on the Rights of the Child (2003). 
90 Liefaard and Doek (eds), Litigating the Rights of the Child The UN Convention on the Rights of the 

Child in Domestic and International Jurisprudence (Springer 2015) vii. 
91 Ibid., vii. 
92 Adopted and opened for signature, ratification and accession by General Assembly Resolution 44/25 

of 20 November 1989 entry into force 2 September 1990, in accordance with article 49. 
93  On 19 December 2011, the UN General Assembly approved a third Optional Protocol on a 

communications procedure, which will allow individual children to submit complaints regarding 

specific violations of their rights under the Convention and its first two optional protocols. The 

Protocol entered into force in April 2014.  Before the adoption of the third OP to the CRC, the CRC 

was the only core international human rights treaty that did not have a communications procedure. The 

other two Optional Protocols to the Convention are on the involvement of children in armed conflict 

and on the sale of children, child prostitution and child pornography. 
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forward. States must take notice and listen to the voice of the child.94 The CRC 

defines a child as every human being below the age of 18 years unless under the law 

applicable to the child majority is attained earlier.95 The introduction of the CRC 

marked a shift in society’s attitude, from the historical perceptions of children as 

passive dependents to viewing children as deserving of individual status and rights. 

The articles of the CRC are generally grouped into four categories of rights and a set 

of guiding principles.  The four categories are participation, provision, protection and 

prevention. 96   There are also four general principles underpinning the CRC, and 

together they provide guidance for State parties on how to interpret and implement the 

Convention.   

 

The general principles are enshrined in articles 2 (non-discrimination), 3  (best 

interests), 6 (survival and development) and 12 (participation). The principle of non-

discrimination provides that all children are entitled to equality of opportunity, and 

this means that children with mental health problems should be given the same 

opportunity as other children to enjoy an adequate standard of living.97 The right to 

life and development is to be interpreted in the broadest sense to include mental, 

emotional, cognitive, social, physical and cultural development. Survival and 

development rights require the government to provide resources and access to the 

means necessary to fulfil these rights.  The Capability Approach adds strength to 

these rights by expanding social justice concerns so that children are given access to 

the resources necessary to develop their basic capabilities as a matter of justice rather 

                                                        
94 Ireland signed and ratified the Third Optional Protocol on a Communications Procedure in 2014. 
95 CRC, article 1. 
96 Hammarberg, ‘The UN Convention on the Rights of the Child-and How to Make it Work’ (1990) 12 

Human Rights Quarterly 97. 
97 CRC, articles 2 and 23. 
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than welfare.98  

The Committee on the Rights of the Child (CRC Committee) was established under 

article 43 of the CRC.  State parties have a duty to submit regular reports under article 

44, the reports must inform the CRC Committee on the States progress to bring the 

CRC into effect. The CRC Committee produced guidelines for State parties when 

generating their country reports.  Within the guidelines the CRC Committee outlined 

the general measures of implementation necessary to make the rights in the CRC a 

reality for children. The protection of all rights in the CRC must be implemented 

according to article 4: 

States Parties shall undertake all appropriate legislative, administrative, and 

other measures for the implementation of the rights recognized in the present 

Convention. With regard to economic, social and cultural rights, States Parties 

shall undertake such measures to the maximum extent of their available 

resources and, where needed, within the framework of international co-

operation. 

 This involves State parties assessing, among others, their legal, health and social 

services systems.  In addition they have an obligation to take all necessary steps to 

ensure that the standards set by the CRC in these areas are being met.  This will 

include taking measures that change laws or polices in order to progress towards 

compliance.99  

The CRC has fundamental implications for those who work with children with mental 

health problems and those who set out to represent the interests of children in courts, 

                                                        
98 See chapter two. 
99 Committee on the Rights of the Child, General Comment No 5 General Measures of implementation 

of the Convention on the Rights of the Child (2003). 
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education, health and public policy. One way to ensure genuine realisation of the 

principles and rights enshrined in the CRC is the training of professionals working 

with children on its application.100  Information on the application of the CRC is just 

as important for parents.  The importance of the family is emphasised in the CRC; 

specifically the preamble refers to the family as the ‘fundamental unit of society’.  In 

addition the rights and duties of parents in relation to their children are provided 

under article 5: 

States Parties shall respect the responsibilities, rights and duties of parents or, 

where applicable, the members of the extended family or community as 

provided for by local custom, legal guardians or other persons legally 

responsible for the child, to provide, in a manner consistent with the evolving 

capacities of the child, appropriate direction and guidance in the exercise by 

the child of the rights recognized in the present Convention 

The principle of evolving capacity recognises the duty, right and responsibility of 

parents to guide their children in the exercise of their rights.  According to this article, 

parents are encouraged to allow the child’s rights and wishes to become more 

determinative. This allows children to take on a more directly active and autonomous 

role in the decision-making process as they develop.101  Article 5 does not mean that 

children should be presumed to have capacity, however, it does mean that States must 

respect children’s varying capacities and offers greater potential for the principle of 

                                                        
100  It is an obligation under the Convention, article 42, for States parties to disseminate such 

information, to both children and adults, in understandable languages, See Committee on the Rights of 

the Child, General Comment No 5 General Measures of implementation of the Convention on the 

Rights of the Child (2003) 6. 
101 Office of the Minister for Children, The Child’s Right to be Heard in the Healthcare Setting: 

Perspectives of Children, Parents and Health Professionals (Dublin, 2006).  
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autonomy to be fully extended to children.102   Respecting the evolving capacities of 

children will allow their participation in the systems that affect them to become more 

meaningful.  Lansdown explains that article 5 is significant to the concept of 

participation as a fundamental human rights in two respects: ‘it introduces the 

recognition that it is the child who exercises his or her own rights… it implies a 

transfer of responsibility for decision making from responsible adults to children, as 

the child acquires the competence.’ 103   Lundy argues that article 5 supports an 

interpretation of the CRC that is ‘generous and child-empowering rather than negative 

and opportunity-restricting’.104  In practice both articles 5 and 12 read together require 

the presumption that a child can form a view and contribute to the decisions that 

affect her, when adults are considering her best interests. 

 

5.1. Best interests of the child  

Parents are vested with the right to make decisions on behalf of their children. 

However, today children’s rights must be a determinative factor when parents and 

others are considering what is in the child’s best interests.  The principle of the best 

interests of the child is one of the four underlining principles of the CRC; article 3 

provides that: 

 

(1) In all actions concerning children, whether undertaken by public or private 

social welfare institutions, courts of law, administrative authorities or 

                                                        
102 Lansdown, The Evolving Capacities of the Child (Florence: UNICEF, Innocenti Studies 2005) 4. 
103 Landsdown, ‘The Realization of Children’s Participation Rights’ in Percy-Smith and Thomas (eds), 

A Handbook of Children and Young People’s Participation Perspectives from Theory and Practice 

(2010)13.  
104 Lundy, ‘Voice’ is not Enough: Conceptualising Article 12 of the United Nations Convention on the 

Rights of the Child’ (2007) 33 (6) British Educational Research Journal 938. 
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legislative bodies, the best interests of the child shall be a primary 

consideration. 

 

(2) States Parties undertake to ensure the child such protection and care as is 

necessary for his or her well-being, taking into account the rights and duties of 

his or her parents, legal guardians, or other individuals legally responsible for 

him or her, and, to this end, shall take all appropriate legislative and 

administrative measures. 

 

(3) States Parties shall ensure that the institutions, services and facilities 

responsible for the care or protection of children shall conform with the 

standards established by competent authorities, particularly in the areas of 

safety, health, in the number and suitability of their staff, as well as competent 

supervision. 

 

The best interests principle is of major importance, since it advocates the approach to 

be followed ‘in all actions concerning children’. 105   The adoption of ‘a primary 

consideration’ rather than ‘the primary consideration’ continues to receive criticism in 

contemporary debate regarding the best interests assessment. Kilkelly criticizes article 

3 for diluting the requirement often applied in domestic law that the child’s best 

interests are ‘paramount’. She argues that it does not use rights language and she 

believes it has ‘a paternalistic feel that harkens back to the welfare approach whereby 

adults decided unilaterally what was best for children.’ 106   This is the approach 

                                                        
105 Alston and Gilmour-Walsh, The Best Interests of the Child: Towards a synthesis of Children’s 

Rights and Cultural Values (UNICEF, Innocenti Studies 1996) Available at: www.nicef-irc.org 
106 Kilkelly, Children’s Rights in Ireland Law, Policy and Practice (Tottel Publishing 2008) 27. 

http://www.unicef-irc.org/
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preferred by opponents of children’s rights as discussed in chapter two.  Nonetheless, 

Kilkelly suggests that article 3 is a useful tool for children’s rights advocacy as it 

represents a child-centred approach to decision-making.  Particularly important is 

article 3 paragraph 2, which provides that States must take ‘all appropriate legislative 

and administrative measures’ to ensure the well-being of the child. How the best 

interests principle is interpreted is of particular importance in the context of decision-

making in mental health care and treatment. The challenging issues surrounding 

children and decision-making are the conflict between the concepts of child welfare, 

the autonomy of the child, and parental autonomy. Parental autonomy is well 

established in international law.  It is found in article 17 of ICCPR, and article 8 of 

ECHR.  Parental autonomy has allowed children to remain largely invisible as right-

holders.107   

 

Attempts to balance children’s rights have led to a paternalistic interpretation of the 

best interests principle rather than the promotion of children’s autonomy.108 This is 

especially the case in the context of Irish law in general,109 but even more so under 

mental health law. It seems that the judiciary has difficulty applying the concept of 

autonomy and dignity to children. One example is the recent Irish High Court case of 

XY a minor v HSE, which is discussed in detail in chapter seven.  Section 4 of the 

Mental Health Act 2001 provides that the best interests of the person shall be the 

principal consideration balanced against the rights of others.110    The 2001 Act also 

requires that due regard is to be had to respect the right of the person to dignity, 

                                                        
107 N v Health Service Executive [2006] 4 IR 374; Murray v Ireland [1985] IR 532; Lansdown, The 

Evolving Capacities of the Child (UNICEF 2005) 5.  
108 Eilliston, The Best Interests of the Child in Healthcare (Routledge-Cavendish 2007) 9. 
109 N v Health Service Executive [2006] 4 IR 374; North Western Health Board v HW [2001] 3 IR 622. 
110 Mental Health Act 2001, section 4 (1). 
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bodily integrity, privacy and autonomy.111 However in Birmingham J.’s summary of 

the application of section 4 to children, he makes no mention of the right to autonomy 

for children.  

 

The challenge with implementing a rights-based approach in judicial decision-

making, as discussed previously, is the best interests principle being deep-rooted 

within a welfare/interest framework.112  Furthermore, there is confusion among the 

legal profession regarding what the best interests assessment requires; this is due to 

the inconsistent use of terms such as ‘paramount’, or ‘primordial’, or ‘primary’ 

consideration, thus leading to inconsistent application of children’s rights 

principles. 113  The best interests principle must be reconsidered in light of the 

autonomy-based approach to this principle advanced by the CRC Committee. This 

will require a cultural shift in attitudes towards the recognition of and respect for 

children as rights-holders. Moreover it will require a rebalancing of rights, self-

assertive rights for children must be balanced against parental rights and the right of 

third parties to decide what is in their best interests.114  

 

The challenge to implementing a rights-based approach is more profound when one 

considers the protection given to the family under Irish Constitutional law; this has 

                                                        
111 Mental Health Act 2001, section 4 (3). 
112 North Western Health Board v HW and CW [2001] 3 I.R 622; N v Health Service Executive [2006] 

4 IR 374; See also Fortin, ‘Children’s Rights: Are the Courts Now Taking them more Seriously?’ 

(2004) 15 Kings College Law Journal 253; Fortin, ‘Are Children’s Best Interests Really Best? ZH 

(Tanzania) (FC) v Secretary of State for the Home Department’ (2011) 74(6) Modern Law Review.  
113 See Judgment of Lady Hale in ZH (Tanzania) (FC) v Secretary of State for the Home Department’ 

[2011] EWCA Civ 691 para 22; Fortin, ‘Are Children’s Best Interests Really Best? ZH (Tanzania) 

(FC) v Secretary of State for the Home Department’ (2011) 74(6) Modern Law Review.  
114 See Judgment of Lady Hale in ZH (Tanzania) (FC) v Secretary of State for the Home Department’ 

[2011] EWCA Civ 691.  
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led to parental rights being held superior to the rights of the child.115 Similarly in the 

United States, parental autonomy holds constitutional status and this is evident in 

cases of conflict between parent’s rights and the right of the child to autonomy in 

mental health civil commitment procedures.116 However, the CRC establishes a direct 

relationship between children and the State.  The CRC makes the child visible as a 

rights-holder within the family.  Consequently, the State is empowered to intervene to 

protect the rights of the child, recognising that the best interests of the child are not 

always the same as a parents’ wishes or views.117 From an Irish perspective this is a 

binding element that must be respected, in comparison with the United States, which 

has not yet ratified the CRC. 

 

The concept of the child’s ‘best interests’ is not a new one.  It has its roots in common 

law and was enshrined in international law in the 1959 Declaration of the Rights of 

the Child.   The best interests principle is aimed at ensuring both the full and effective 

enjoyment of all the rights recognized in the CRC and the holistic development of the 

child.118  The CRC Committee, in their General Comment (GC) No. 14, provides a 

framework for assessing and determining the child’s best interests.119  The overall 

objective of GC No. 14 is to promote a real change in attitudes leading to the full 

respect of children as rights-holders.120  GC No. 14 provides guidance to ensure the 

application of and respect for the best interests of the child by the States parties to the 

CRC.  It defines the requirements for due consideration in decisions by the judiciary, 

                                                        
115 North Western Health Board v HW and CW [2001] 3 IR 622; see generally Donnelly, Consent: 

Bridging the Gap between Doctor and Patient, (Cork University Press 2002); Madden, Medical Ethics 

and the Law (Butterworth’s 2002) chapter 10.  
116 Parham v JR, 442 US 584 at 602-603 (1979). 
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118 Committee on the Rights of the Child, General Comment No 14 The Right of the Child to have his 

or her Best Interests taken as a Primary Consideration (2013) para 4. 
119 Ibid., para 11. 
120 Ibid., para 12. 
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administrative bodies and in all other actions concerning children.121 

The CRC Committee explains that the best interests principle is a threefold concept, 

which includes a substantive right, a fundamental interpretive legal principle, and a 

rule of procedure.122  The substantive aspect includes the right of the child to have his 

or her best interests assessed and taken as a primary consideration when different 

interests are being considered in the decision-making process, and a guarantee that 

this right will be implemented.123 A good example of serving the best interests of the 

child first when weighing other considerations is evident in Lady Hales’s judgment in 

ZH (Tanzania).124 The case concerned whether the deportation of two young children 

with their mother was in their best interests.  In her decision Lady Hale affirmed that 

children have rights that must be considered and that immigration control cannot 

outweigh the assessment of the children’s best interests.  The interpretive aspect of 

the threefold concept refers to when a legal provision is open to more than one 

interpretation, the interpretation that most effectively serves the child’s best interests 

should be chosen. 125  Advancing the interpretive aspect is a significant step to 

overcoming the systematic paternalism within the best interests test: it promotes a 

rights-based approach and is in sync with more recent pronouncements of 

international laws.126    The procedural aspect highlights that the decision-making 

process requires procedural guarantees, which include an evaluation of the possible 

impact of the decision on the child, and the rationale for the decision must show that 

                                                        
121 Committee on the Rights of the Child, General Comment No 14 The Right of the Child to have his 

or her Best Interests taken as a Primary Consideration (2013) para 10. 
122 Ibid., para 6. 
123 Ibid., para 6 (a). 
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125 Committee on the Rights of the Child, General Comment No 14 The Right of the Child to have his 
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the right has been explicitly taken into account.127 The best interests of the child must 

be assessed and determined in accordance with the threefold concept advanced by the 

CRC Committee.128 

 

The wording of article 3 refers to all actions undertaken by ‘public or private social 

welfare institutions, courts of law, administrative authorities or legislative bodies’.  

This requires every legislative, administrative and judicial body or institution to apply 

the best interests principle by considering how children’s rights and interests are or 

will be affected by their decisions and actions.129  The word ‘actions’ refers to more 

than a decision, it includes acts, conduct, proposals, services, procedures and other 

measures.130  An example of this in practice would include; the child’s right to have 

their preference for medication listened to when consideration is given to a treatment 

plan in accordance with section 61 of the Mental Health Act 2001.  Moreover, it 

would mean that the child must be informed about the medication and its 

consequences.  This participatory process would involve actual discussion and 

evaluation of the impact of giving or not giving the preferred medication and the 

reasons for the decision explained to the child.  There is a legal obligation on States to 

assess children’s best interests and this leaves no room for the exercise of 

discretion.131  According to the CRC Committee viewing the best interests of the child 

as a primary consideration means giving children’s interests priority in the assessment 

                                                        
127 Committee on the Rights of the Child, General Comment No 14 The Right of the Child to have his 

or her Best Interests taken as a Primary Consideration (2013) para 6 (c). 
128 It would be helpful to have practical guidelines for those who work with children in mental health 
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129  Committee on the Rights of the Child, General Comment No 5 General Measures of 
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process.132  This position is justified by the vulnerability of children, their dependant 

nature, legal status and lack of voice.133  If their interests are not given priority then 

those interests may be overlooked.  This is a significant development from the debates 

on article 3 during the drafting process and in line with a rights-based approach to 

children’s issues. The difficulty lies in incorporation of this approach in domestic 

systems. 

 

This thesis advocates a right-based approach to any interpretation of the best interests 

principle, in line with the recommendations of the Law Reform Commission,134 the 

views of the CRC Committee, and international best practice.   

The full application of the concept of the child's best interests requires the 

development of a rights-based approach, engaging all actors, to secure the 

holistic physical, psychological, moral and spiritual integrity of the child and 

promote his or her human dignity.135 

 

A rights-based approach to the best interests principle is critical to changing attitudes 

and paternalistic assumptions regarding children, young people and their ability to 

participate in decision-making processes. In addition the CRPD Committee in its GC 

No. 1 on article 12 and various country reports state that the best interests of the child 

must be infused with the child’s will and preference.136 The CRPD therefore adds 

further obligations to the assessment process through the principle of ‘will and 

                                                        
132 Committee on the Rights of the Child, General Comment No 14 The Right of the Child to have his 

or her Best Interests taken as a Primary Consideration (2013) para 37-40. 
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134 See Law Reform Commission, Consultation Paper Children and the Law: Medical Treatment (LRC 
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preference’ and this will be discussed further below. 

The concept of the child's best interests is complex and therefore a determination of it 

should be flexible and adapted to each individual case according to the specific 

situation of the child.137  The flexible nature of this concept allows decision-makers to 

be responsive to the individual child and emerging knowledge relating to children’s 

agency and capabilities. There is an obvious challenge when one considers that both 

the CRC and the CRPD, while acknowledging children as rights-holders, also 

recognise that ultimately adults have the power to decide which child will exercise his 

or her right. It is due to this power imbalance that it is extremely important for 

mechanisms to exist so that children’s agency can be realised. The contributions from 

the sociology of childhood, discussed in chapter two, explain that an ‘agent’ is 

someone whose interaction makes a difference.138  For children it is essential that they 

have interaction with the adult who will effectively decide whether they have the 

‘maturity’ to influence a decision.  To achieve a real impact in children’s lives there 

must first be training and education of professionals working with them.  The 

literature highlights that, ‘[t]he realization of disabled children’s agency in 

institutional contexts is facilitated and hindered by factors related to professionals’ 

attitudes, professionals’ communication skills and institutional factors.’ 139  

Professionals should be informed by the underlying theory that children are capable 

agents who can participate in matters affecting their lives.140  Only then should the 

assessment of best interests take place.  In this regard, the evolving capacities of the 
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child, article 5 of the CRC, must be taken into consideration when there is an 

assessment of the child's best interests and/or their capacity when determining what 

weight is to be given to their views according to article 12 of the CRC.141  

 

5.2. The right to be heard and to participate  

The CRC, particularly article 12, reinforces that the child is a rights-holder and a 

subject of rights with capacity to influence his or her own life.142  Kilkelly and others 

note that article 12 is a defining right of the CRC and therefore its incorporation into 

domestic legislation must be a priority of State parties.143 

 

 

Article 12 

(1) States Parties shall assure to the child who is capable of forming his or her 

own views the right to express those views freely in all matters affecting the 

child, the views of the child being given due weight in accordance with the 

age and maturity of the child. 

(2) For this purpose, the child shall in particular be provided the opportunity to 

be heard in any judicial and administrative proceedings affecting the child, 

either directly, or through a representative or an appropriate body, in a manner 

consistent with the procedural rules of national law. 

 

                                                        
141 Committee on the Rights of the Child, General Comment No 14 The Right of the Child to have his 
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Article 12 (1) provides a substantive right for children to express their views and a 

right to have their views given due weight in accordance with age and maturity.  On 

reading article 12 (1) there are apparent restrictive phrases such as, ‘the child who is 

capable’ and ‘age and maturity’.  However, the CRC Committee have given clear 

guidance on the functionality of this article and have noted that such phrases ‘should 

not be seen as a limitation, but rather an obligation for State parties to assess the 

capacity of the child to form an autonomous opinion to the greatest extent 

possible.’144  Moreover, article 12 imposes no age limit on a child’s right to freely 

express his or her views.145 There is a legal obligation on all State parties to recognise 

the right to be heard and to ensure its implementation, if this requires changes in law 

and policy then reform must occur so this right can be fully enjoyed by all children.146  

 

There is a presumption of capacity applied to children by article 12:147  this presumes 

that all children have the capacity to form views and express them freely. Children 

with disabilities are often denied the opportunity to freely express their views.148 In 

order for children with mental health problems to contribute their views they must be 

provided with appropriate information and a safe space where they are enabled to 

communicate their views.149 The second attribute of article 12 (1) requires that the 

child’s capacity must be assessed in order to give due weight to her or his views.150  

This means that the age and maturity of the child become a factor in the assessment.  

                                                        
144 Committee on the Rights of the Child, General Comment No 12 The Right of the Child to be Heard 
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145 Ibid., para 21. 
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149 Ibid., 12. 
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Age alone cannot be a determining factor; there must be an individual assessment of 

each child.151  Maturity refers to, ‘the ability to understand and assess the implications 

of a particular matter, and must therefore be considered when determining the 

individual capacity of a child.’152 

 

When assessing the capacity of the child to determine the weight to be given to their 

views, it is essential that the evolving capacity of the child be considered.153  The 

decision-makers assessment of ‘age and maturity’ and their approach to capacity will 

play a major role in determining the child or young person’s ability to achieve a 

remedy for a violation of their rights.154 Lansdown highlights the evidence which 

exists indicating that, ‘information, experience, social and cultural expectations and 

levels of support all contribute to the development of children’s capacities.’155 Crucial 

to the realisation of the child’s right to express views and have them given due weight 

is cooperation from adults and their understanding that children have the capacities to 

contribute to decision-making. 156  Children’s capacity cannot be linked to age as 

research suggests there is a ‘need for extreme caution in drawing conclusions on age-

related competencies, arguing instead that a wide range of other factors influence how 

children function. Lansdown argues that ‘developmental psychology has failed to 

provide scientifically valid prescriptive yardsticks against which children’s evolving 
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capacities can be evaluated.’157 The evidence is clear that children of all ages can 

participate in decision making if they are supported, encouraged and enabled to do 

so.158  

 

Further to article 12 (1), State parties have legal obligations under article 12 (2): the 

child has a right to be provided with the opportunity to be heard ‘in any judicial and 

administrative proceedings affecting the child.’ This includes proceedings affecting 

the child in health care.159  While a child can be heard through a representative in 

judicial or administrative proceedings, guidance from the CRC Committee indicates 

the child must be given the opportunity to be directly heard in any proceedings 

affecting them.160  Moreover, the CRC Committee notes the possibility of conflict of 

interests and recommends that ‘[c]odes of conduct should be developed for 

representatives who are appointed to represent the child’s views. 161  The CRC 

Committee recommends that legislative measures be introduced requiring decision 

makers to explain the extent of the consideration given to the views of the child and 

the consequences for the child.162  In addition, all proceeding must be child-friendly 

and attention must be given to the provision of ‘information, adequate support for 

self-advocacy, appropriately trained staff, design of court rooms, clothing of judges 

and lawyers, sight screens, and separate waiting rooms.’163 

                                                        
157 Lansdown, ‘The Realization of Children’s Participation Rights: Critical Reflections’ in Percy-Smith 
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Article 12 requires five steps to be taken in order to effectively realise the right of the 

child to be heard and they are covered under the following headings: preparation, the 

hearing, assessment of capacity, information about the weight to be given to the child 

and complaints, remedies and redress.164  These five steps require State parties to 

ensure that children are informed about their rights, are enabled and encouraged to 

participate, are assessed on a case-by-case basis having regard to a best practice 

guide, feedback must be given about the outcome of the decision and there must be 

complaint mechanisms in place and they know about the complaints procedure and 

have safe access to it.165  The incorporation of the child’s right to be heard will be 

complex, however there are a number of models of participation to help guide those 

who work with children including: Hart’s Ladder of Participation; 166  Sheir’s 

Pathways to Participation;167 Kirby et al’s Model of Participation;168  and Lundy’s 

Model of Participation. 169   Lundy provides a model of participation that 

conceptualises article 12 in a clear manner so that decision makers can focus on the 

crucial elements of the provision: 

 

Space: Children must be given the opportunity to express a view 

Voice: Children must be facilitated to express their views 

Audience: the view must be listened to. 

                                                        
164 Committee on the Rights of the Child, General Comment No 12 The Right of the Child to be Heard 
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Influence: the view must be acted upon, as appropriate.170 

 

 

 

 

 

 

The process for assessing capacity is crucial in the context of children’s admission 

and treatment under mental health law. Currently, Irish law does not provide a process 

for the assessment of capacity; all children are considered to lack necessary capacity 

to consent to admission and treatment. This is a clear violation of children’s rights 

under the CRC. The MHA 2001 denies children the opportunity to build their 

capacities and reach their potential and therefore restricts their ability to achieve well-

being. Children’s capabilities will increase when given the opportunity to take part in 
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decision-making.171 The issue of consent and capacity for children in the context of 

mental health care and treatment are linked and require further discussion. 

 

5.3. Article 12 and the issues of capacity and consent  

 

The role of consent in law is to protect the autonomy of the individual; mature minors 

are equally entitled to this protection. 172   Research indicates that, in relation to 

children, to make consent meaningful it is essential that the following factors are 

considered: the role of information and the importance of communication between 

health professionals, children and parents.173  Many health professionals view seeking 

children’s consent to medical treatment as best practice, and it certainly hits centre 

stage in respecting the autonomy of children and their right to be heard and to 

participate. 174   However, differences are found between general health care and 

mental health care, with professionals in mental health services practicing substitute 

decision-making based on perceptions of incapacity due to age and condition.175  The 

CRC Committee stated that they welcome: 

the introduction in some countries of a fixed age at which the right to consent 

transfers to the child, and encourages States parties to give consideration to the 

introduction of such legislation. Thus, children above that age have an 

entitlement to give consent without the requirement for any individual 

professional assessment of capacity after consultation with an independent and 
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competent expert.  However, the Committee strongly recommends that States 

parties ensure that, where a younger child can demonstrate capacity to express 

an informed view on her or his treatment, this view is given due weight.176 

 

Children develop at different ages with some maturing quicker than others, this needs 

to be recognised under the law of consent177 in the context of mental health care and 

treatment.  Complying with the obligations inherent in the CRC will greatly enhance 

the position of children in the area of consent to medical treatment because it will 

promote and vindicate their right to be heard in all decisions concerning them.178 

Overall, the CRC implies that the development of autonomy and the right of choice 

should be part of the upbringing of a child.179  Notwithstanding the wide acceptance 

of the CRC principles, the tension between protection and autonomy remains, and 

how it will be resolved is one of the main challenges of the law affecting children.  A 

major challenge for the realisation of children’s rights is that the CRC carries little 

weight in the legal system and the legislature’s approach to its obligations under the 

CRC is inconsistent with the result that, ‘Ireland has only witnessed partial and 

imperfect transposition of CRC principles into primary legislation.’180  This is due to 

Irelands dualist approach to incorporating international treaties. 
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180 Lundy, Kilkelly, Byrne and Kang, The UN Convention on the Rights of the Child: A Study of the 

Legal Implementation in 12 Countries (UNICEF 2012) 52. 
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Further international standards regarding consent are found in the Convention on 

Human Rights and Biomedicine; this seeks to safeguard the dignity and rights of the 

individual in the area of medicine.  Article 6(2) provides for the consent of a 

representative where the child does not have capacity, which is similar to most legal 

systems.  However, it also acknowledges that the opinion of the minor should be 

considered as an increasingly determining factor in proportion to her age and 

maturity.181  International standards concerning children’s rights focus on the need to 

respect the child as an individual with the capacity to gradually develop and attain the 

rights of an autonomous being.  There is no evidence of these standards being used in 

Irish mental health law, in comparison to the approach taken in the United 

Kingdom.182  Children with mental health problems are often invisible in the eyes of 

society,183 leaving them at a disadvantage when compared to children who do not 

have mental health problems.  This is the case, notwithstanding international law 

provides that their right to self-determination must be recognised on an equal basis to 

all other children.  Dadich’s study on young people with mental health problems 

highlights that, ‘socio-political structures typically disengage young people, 

especially those with mental health issues, from important processes, like the 

management of their own mental health.’184 

 

Health professionals usually determine whether a child has capacity to consent to 

medical treatment, they often undertake this function without sufficient guidance on 

how to assess capacity.  In the context of mental health law and children, there is no 

                                                        
181 The Convention on Human Rights and Biomedicine 1997 (Oviedo Convention). 
182 See chapter six. 
183 Fuller, Mcgraw and Goodyear, The Mind of Youth – Initial Findings from the Resiliency Report 

(VIC: Department of Education, 1998). 
184 Dadich, ‘Participation Among Young People with Mental Health Issues Redefining the Boundaries’ 

in Percy-Smith and Thomas (eds), A Handbook of Children and Young People’s Participation 

Perspectives from Theory and Practice (2010) chapter 9, 105. 
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recognition of the need to assess capacity; it is presumed that the child lacks capacity.  

This is in direct conflict with the recommendations of the CRC Committee outlined 

above regarding case-by-case assessment of capacity and a requirement to develop 

guidelines outlining the approach to be taken during each assessment.  Furthermore, 

the CRC Committee stated that State parties are under an obligation in the area of 

health care to ensure: 

[c]hildren, including young children, should be included in decision-making 

processes, in a manner consistent with their evolving capacities. They should 

be provided with information about proposed treatments and their effects and 

outcomes, including in formats appropriate and accessible to children with 

disabilities.185  

 

The Law Reform Commission defines capacity as: [t]he ability to understand the 

nature and consequences of a decision in the context of available choices at the time 

the decision is to be made.186   This is the approach to assessing the capacity of the 

child recommended by the CRC Committee.  A decision that finds a child lacks 

capacity creates a significant restriction on her/his right to be heard.  Therefore, it is 

necessary that the process of assessing capacity is ripe with safeguards and thus 

protects and promotes autonomy and equality.  There are three approaches to 

assessing capacity: (1) outcome approach; (2) the status approach; and (3) the 

functional approach.   

 

The focus of the outcome approach is on the decision being made; if it does not 

conform to the medical or other opinion of the assessor then this decision can be seen 

                                                        
185 Committee on the Rights of the Child, General Comment No 12 The Right of the Child to be Heard 

(2009) para 100. 
186 Mental Capacity and Guardianship Bill 2006, section 7. 
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as a sign of incapacity.187  The law on capacity has generally taken a status-based 

approach, which includes viewing a person as lacking capacity because of their status, 

such as age or disability. In the context of children their capacity is generally based on 

their age, leaving no appreciation for their individual capabilities.  This approach 

cannot be followed according to the CRC Committee, as age is not a determining 

factor.  Moreover this approach is criticised as being disabling in nature188 and has 

also been rejected in the United Kingdom.189   Today, the prevailing approach to 

assessing adult capacity is the functional approach, which facilitates proportionate 

intervention and enables the maximisation of autonomy.190  The functional approach 

is intended to apply to adults under the MHA 2001 and if it is to remain the standard 

after the current review,191 then it should equally apply to children.  It is important to 

note that many are critical of the functional approach to assessing capacity. 192  

Dhanda in particular expresses concern with its application; she argues that a selective 

approach such as the functional one undermines the concept of universal legal 

capacity with support.193  Moreover, the CRPD Committee in their GC No 1 on article 

12 disagrees with having functional assessments of capacity and considers it conflicts 

with the presumption of capacity and the obligation to have assisted decision making 

instead of substitute decision making.194  In addition, as discussed in chapter two, 

Freeman and others question the use of ‘competence’ as a criterion for rights.  

However, it is established that children will be assessed to determine the weight to be 

                                                        
187 See discussion of the three approaches in Keys, ‘Capacity- Whose Decision is it Anyway?’ (Law 

and Mental Health Conference, NUI, Galway, 2007)  7. 
188 Report of the Law Reform Commission, Vulnerable Adults and the Law (2006) 45. 
189 See Re C (adult: refusal of medical treatment) [1994] 1 All ER 819, for a functional test of capacity.  
190 Report of the Law Reform Commission, Vulnerable Adults and the Law (2006) 172. 
191 Department of Health, Report of the Expert Group Review of the Mental Health Act, 2001 (2015). 
192 Flynn and Arstein-Kerslake, ‘The Support Model of Legal Capacity: Fact, Fiction, or Fantasy?’ 32 

Berkeley Journal of International Law (2014) 141. 
193 Discussed further below. 
194 Committee on the Convention on the Rights of Persons with Disabilities, General Comment No 1 

Article 12 Equal Recognition Before the Law (2014). 
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given to their views; the problem arises when incapacity is presumed and there is no 

engagement with the child.  In this instance their right to assessment under article 12 

is violated.  Therefore competence alone cannot be a determining factor, it is 

exclusionary and denies access to participation. Participation is key to establishing 

children as rights-holders and agents; it enables them to demand their rights. This 

issue will be considered in more detail under the CRPD section when discussing the 

impact it will have on the development of children’s rights in the area of capacity and 

consent to admission and treatment under mental health law. 

 

Chapter two highlights that children must be viewed as ‘beings’ now in the present 

and this requires changing attitudes towards respecting children’s agency and 

children’s participation in decision-making processes.  This sociological perspective 

views children as decision-makers, persons with opinions.195  It is through the study 

of children as a social group that we can begin to understand their abilities more 

clearly; this paradigm shift provides a sound basis for advancing the realisation of 

their rights. In addition, the Capability Approach argues that justice for children 

means that they must have access through the provision of necessary resources, to 

services that will enable them to develop their capabilities. Moreover, the Capability 

Approach complements the human rights approach to children’s issues; it aims to 

expand children’s capabilities or opportunities and capacities, and their freedom to 

achieve well-being. As discussed in chapters one and two, well-being can be achieved 

through realisation of rights.  The Capability Approach asks how the child with 

mental health problems is doing, and how can society empower this child to reach her 

                                                        
195  James and James, Constructing Childhood. Theory, Policy and Social Practice (New York, 

Palgrave Macmillan, 2004); Mayall, ‘Towards a Sociology for Childhood Thinking from Children’s 

Lives’ (Maidenhead, Open University Press (2002). 
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potential?  Moreover, in the context of children with mental health problems the 

CRPD requires a re-examination of capacity assessments to include the will and 

preference of the child and for support to be given to help realise the child’s right to 

legal capacity.  Providing support will enable children with mental health problems, 

who may be at a disadvantage without support, to exercise their rights and confirms 

that the principles of dignity, equality and non-discrimination are being respected, 

protected and fulfilled.196 Engaging with childhood issues from the latter perspectives 

provides a bridge to close the gap between the rights children have and their ability to 

exercise them. 

 

Articles 3, 5 and 12 have complementary roles, they are interrelated and one should 

not be read without the other.  A determination of the best interests of the child cannot 

be made without the participation of the child in the decision-making process.197  

Participation rights are for all children and not just for those who have decision-

making capacity. Impaired capacity may interfere with some children’s full and 

effective participation; however, they have the same rights to participate as other 

children and should be given supports to do so if needed.   When children are given 

the opportunity to participate their best interests are being served.  Mental health law 

and policy must incorporate articles 3, 5 and 12 to ensure effective access to justice 

for children and young people admitted for care and treatment, in approved centres. 

 

                                                        
196 See Dhanda’s discussion on support to exercise legal capacity, discussed below. 
197 Committee on the Rights of the Child, General Comment No 14 The Right of the Child to have his 

or her Best Interests taken as a Primary Consideration (2013) para 43; ZH (Tanzania) (FC) v 

Secretary of State for the Home Department’ [2011] EWCA Civ 691 [34]; Lansdown, ‘The Realization 

of Children’s Participation Rights: Critical Reflections’ in Percy-Smith and Thomas (eds) A Handbook 

of Children’s and Young People’s Participation Perspectives from Theory and Practice (Routledge 

2010)19. 
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5.4. Other relevant CRC rights in context of mental health law, policy and 

practice 

There are a number of other safeguards within the CRC that form part of the child-

friendly justice framework developed in this thesis, including rights to information,198 

freedom of expression,199 periodic review of treatment,200 expeditious decisions,201 

prompt access to legal assistance and to prompt decisions by the court.202    The 

relevant elements of the latter articles are used as guiding principles to underpin the 

development of an access to justice impact assessment and will be discussed in 

chapter four.  

 

6. United Nations Convention on the Rights of Persons with Disabilities  
 

This section will consider the implications of the Convention on the Rights of Persons 

with Disabilities (CRPD) for the development of mental health law, policy and 

practice.  It is argued here that this new disability-specific and universal human rights 

framework has the potential to positively impact national mental health law and 

policy to improve the lives of children with mental health problems.  The CRPD is 

crucial to underpinning the CRIA, as it strengthens the rights enshrined in the CRC 

and requires State parties to reconsider their obligations in light of its standards. The 

inclusive universality of the CRPD advances human rights and the impact they can 

have for those who are vulnerable and often invisible in domestic laws and policies.203 

The development of the social model of disability is important to set the context for 

                                                        
198 CRC, article 17. 
199 CRC. article 13. 
200 CRC, article 25. 
201 CRC, article 10. 
202 CRC, article 37 (d). 
203 Dhanda, ‘Universal Legal Capacity as Universal Human Right’ in Dudley, Silove and Gale, Mental 

Health and Human Rights, Vision, Praxis, and Courage (Oxford University Press 2012) 177. 
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the operation of the CRPD.  The emergence of the disabled peoples’ movement 

includes the development of social approaches to disability and the development of 

rights based approaches to disability consistent with such social approaches to 

disability.204  Beresford notes that the social model had initially been used narrowly 

and therefore concerned with the experience of people with physical and sensory 

impairments.205 This is perhaps due to the lack of clarity and agreement about the 

definition of ‘disability’ and ‘persons with disability’ within the disability movement 

itself.206 However the disability movement grew over time and now includes a much 

wider range of groups, including ‘mental health service users’.207 This is consistent 

with the inclusive and universal philosophy of the CRPD, and its application in 

accordance with the Preamble and article 1.208 According to Quinn and Degener, ‘the 

disability rights movement is very much in tune with a deeper and broader movement 

to create genuinely inclusive societies for all’.209 

 

The disability movement concerns the move from a ‘medical model’ of disability to a 

‘social human rights’ perspective of disability.210 The ‘medical model’ of disability 

focuses on a person’s medical traits such as their specific impairments.  Furthermore, 

arguments have been made that the medical model of disability retains a tighter grasp 

                                                        
204 Beresford, ‘Madness, Distress, Research and a Social Model’ in Barnes and Mercer Implementing 

the Social Model of Disability: Theory and Research (The Disability Press, 2004) 208-222. 

205 Ibid., 208-222. 

206 Ibid., 210. 
207 Ibid., 210. 
208 See introduction in chapter one. 
209 Quinn and Degener et al, The Current Use and Future Potential of United Nations Human Rights 

Instruments in the Context of Disability (New York, Geneva: United Nations, 2002) chapter 1, 15. 
210 Traustadóittir ‘Disability Studies, the Social Model and Legal Developments’ in Aranardóittir and 

Quinn (eds), The UN Convention on the Rights of Persons with Disabilities: European and 

Scandinavian Perspectives (Martinus Nijohoff, 2009) 3.   
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over mental health impairments than over other types of impairment.211  The medical 

model demonstrates society’s attitude towards the disabled, which is a tendency to 

view him or her as an object for clinical intervention.212 For a child with a mental 

health problem, the medical model would focus on the mental impairment as the 

issue, therefore justifying the denial of capacity and treatment without consent.213  

The social model focuses on the inherent dignity of the human being. It places the 

individual at the heart of all decisions affecting him and, most importantly, locates the 

main ‘problem’ outside the person and in society.214  The social model of disability 

does not perceive the individual impairment, but the physical and social environment 

as cause for exclusion.215 Consequently, applying the social human rights model one 

would create solutions to break down the barriers that may hinder a child exercising 

her capacity and participating in decisions about treatment.  

 

The human rights model of disability focuses on four main values, dignity, autonomy, 

                                                        
211 Lawson, ‘People with Psychosocial Impairments or Conditions, Reasonable Accommodation and 

the Convention on the Rights of Persons with Disabilities’ (2008) Law in Context 68; Dhir, ‘Human 

Rights Treaty Drafting through the Lens of Mental Disability: The Proposed International Convention 

on Protection and Promotion of the Rights and Dignity of Persons with Disabilities’ (2005) 41 Stanford 

Journal of International Law 181; Secker and Grove, ‘Changing Minds: Opening up Employment 

Options for People with Mental Health Problems’ in Roulstone and Barnes (eds), Working Futures? 

Disabled People, Policy and Social Inclusion Bristol (Policy Press 2005); Beresford, ‘Thinking About 

“Mental Health”: Towards A Social Model’ (2001) 11 Journal of Mental Health 581. 
212 Quinn and Degener, ‘Human Rights and Disability: The Current Use of the Potential of United 

Nations Human Rights Instruments in the Context of Disability’ (Office of the United Nations High 

Commissioner for Human Rights, 2002) Chapter 1, 14. 
213 See discussion from Dhanda on denial of legal capacity linked to disability due to stereotypical 

associations between it and incompetence- these are outdated justifications for doing so once you apply 

article 12 of the CRPD; Dhanda, ‘Universal Legal Capacity as Universal Human Right’ in Dudley, 

Silove and Gale, Mental Health and Human Rights, Vision, Praxis, and Courage (Oxford University 

Press 2012) 181. 
214 Quinn and Degener, ‘Human Rights and Disability: The Current Use of the Potential of United 

Nations Human Rights Instruments in the Context of Disability’ (Office of the United Nations High 

Commissioner for Human Rights, 2002) Chapter 1, 14.  The ‘problem’ of disability under this model 

stems from a lack of responsiveness by the State and civil society to the difference that disability 

represents. It follows that the State has a responsibility to tackle socially created obstacles in order to 

ensure full respect for the dignity and equal rights of all persons. 
215 Ibid. 
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equality and solidarity.216   Solidarity relates to the interrelatedness of all human 

rights and that mutual ties and obligations exist between all members of society.217  

Quinn and Degener note that, ‘the end goal from the perspective of the human rights 

model is to build societies that are genuinely inclusive, societies that value difference 

and respect the dignity and equality of all human beings regardless of difference.’218 

Furthermore, the concept of universality within human rights frameworks 

‘underscores the commonness of all humans irrespective of differences’, which 

according to Dhanda means that human rights must be available to ‘all humans by 

reason of their being human’. 219   Noting the differences in every human being, 

Dhanda believes a more ‘interdependent conception of human was made in CRPD’.220 

Significantly, the concept of solidarity is similar to the concept of reciprocity 

advocated by Mayall in her study, which captured the opinions of children on their 

rights to participation.221  Reciprocity does away with notions of conflicts between 

autonomous beings and recognises interdependence in social relationships.  This 

approach, as discussed briefly in chapter two, is important to the theoretical 

underpinnings of children’s rights and thus the realisation of these rights.222  

 

Two important early initiatives in the human rights movement for persons with 

mental health problems were the efforts to draft a binding international convention on 

disabilities and the development of a mental health legislation manual by the World 

                                                        
216 Ibid., chapter 1.   
217 Ibid., chapter 1, 21. 
218 Quinn and Degener, ‘Human Rights and Disability: The Current Use of the Potential of United 

Nations Human Rights Instruments in the Context of Disability’ (Office of the United Nations High 

Commissioner for Human Rights, 2002) Chapter 1, 15 
219 Dhanda, ‘Universal Legal Capacity as Universal Human Right’ in Dudley, Silove and Gale, Mental 

Health and Human Rights, Vision, Praxis, and Courage (Oxford University Press 2012) 177. 
220 Ibid.,  180. 
221 See chapter two.  
222  The CRC Committee recommend that the decision-maker should inform the child about the 

outcome of the decision and how the child’s views influenced that decision. See Committee on the 

Rights of the Child, General Comment No 12 The Right of the Child to be Heard (2009) para 28. 
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Health Organization.223  The Manual is said to represent a significant development in 

the application of human rights to mental health issues.224 It seeks to provide guidance 

to States on the effective implementation of human rights standards into domestic 

legislation.225  Prior to the introduction of the CRPD, the point of reference for the 

protection of persons with mental health problems was the UN Principles for the 

Protection of Persons with Mental Illness and for the Improvement of Mental Health 

Care.  However, these Principles have been largely discredited as providing 

inadequate standards. The CRPD then is the culmination of the social human rights 

movement to sufficiently address disability as a human rights issue. The CRPD 

recognises the legal personhood of everyone and emphasises the importance of a 

move towards social inclusion for persons with disabilities. This has led to a 

transformation in mental health care systems across the world,226 with nations striving 

to meet human rights standards enunciated in International and European 

Conventions.  

  

 

The CRPD does not include a definition of disability, however, the Preamble and 

article 1 clarify the scope and application of the Convention.  The Preamble 

recognises that, ‘disability is an evolving concept and that disability results from the 

interaction between persons with impairments and attitudinal and environmental 

                                                        
223  Gostin and Gable, ‘The Human Rights of Persons with Mental Disabilities: A Global Perspective 

on the Application of Human Rights Principles to Mental Health’ (2004) 63 Medical Law Review 20, 

44. 
224 Gostin and Gable, “The Human Rights of Persons with Mental Disabilities: A Global Perspective on 

the Application of Human Rights Principles to Mental Health,” (2004) 63 Medical Law Review 45. 
225 Ibid., 46. 
226 See European Union Agency for Fundamental Rights, Legal Capacity of Persons with Intellectual 

Disabilities and Persons with Mental Health Problems (2013). Note changes in legislation in England 

and Wales, Mental Capacity Act 2005; Ireland, Mental Health Act 2001 and Assisted Decision-Making 

(Capacity) Act (2015); Scotland, Mental Incapacity Act; Canada, Adult Guardianship Act 1996; 

Australia, Power of Attorney Act 1998. 
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barriers that hinders their full and effective participation in society on an equal basis 

with others’.227 Moreover article 1 provides that:  

 

Persons with disabilities include those who have long-term physical, mental, 

intellectual or sensory impairments which in interaction with various barriers 

may hinder their full and effective participation in society on an equal basis with 

others. 

 

It is clear from article 1 and the Preamble that persons with disabilities include 

persons with mental health problems.228 Therefore the rights of children with mental 

health problems are disability rights.229 It is recognised that not all mental health 

problems are disabling, yet those that impair day-to-day functioning would fall under 

the protection of the CRPD.  The main purpose of the CRPD is equality and to 

promote, protect and ensure the full and equal enjoyment of all human rights and 

fundamental freedoms by all persons with disabilities, and to promote respect for their 

inherent dignity.230  The CRPD is founded upon the principles outlined in article 3 

and of particular relevance for children with mental health problem are the principles 

of non-discrimination,231 inclusion and participation,232 respect for inherent dignity, 

individual autonomy including the freedom to make one’s own choices,233 and respect 

                                                        
227 CRPD, Preamble paragraph (e). 
228  See also the interpretation given to ‘persons with disabilities’ by MDAC: All people with 

disabilities – which by definition includes people with intellectual disabilities and people with mental 

health problems – have the right to “enjoy legal capacity on an equal basis with others in all aspects of 

life” (Article 12(2)). (see http://www.mdac.info/en/content/welcome-first-edition-mdac’s-quarterly-e-

newsletter) 
229 CRPD, articles, 1, 3, and 7; see also Fennel, ‘Human Rights, Bioethics and Mental Disorder’ (2008) 

27 Medicine and Law 95. 
230 CRPD, article 1. 
231 CRPD, article 3 (b). 
232 CRPD, article 3 (c). 
233 CRPD, article 3 (a). 

http://www.mdac.info/en/content/welcome-first-edition-mdac's-quarterly-e-newsletter
http://www.mdac.info/en/content/welcome-first-edition-mdac's-quarterly-e-newsletter
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for their evolving capacities.234  The protection of human dignity and equality are  

central to the interpretation and application of the rights in the CRPD.235 

 

6.1.  Article 7 of the CRPD  

The CRPD specifically provides for children with mental health problems in article 7:  

1. States Parties shall take all necessary measures to ensure the full enjoyment 

by children with disabilities of all human rights and fundamental freedoms on 

an equal basis with other children. 

2. In all actions concerning children with disabilities, the best interests of the 

child shall be a primary consideration. 

3. States Parties shall ensure that children with disabilities have the right to 

express their views freely on all matters affecting them, their views being given 

due weight in accordance with their age and maturity, on an equal basis with 

other children, and to be provided with disability and age-appropriate assistance 

to realize that right. 

 

As outlined above the CRC sets out the rights of all children and this includes 

children with disabilities.  Article 23 of the CRC provides that: 

1. States Parties recognize that a mentally or physically disabled child should 

enjoy a full and decent life, in conditions which ensure dignity, promote self-

reliance and facilitate the child’s active participation in the community. 

2. States Parties recognize the right of the disabled child to special care and shall 

encourage and ensure the extension, subject to available resources, to the 

                                                        
234 CRPD, article 3 (h). 
235  Kampf, ‘Involuntary Treatment Decisions: Using Negotiated Silence to Facilitate Change?’ in 

McSherry and Weller (eds), Rethinking Rights-Based Mental Health Laws (Hart Publishing 2010) 139. 



 162 

eligible child and those responsible for his or her care, of assistance for which 

application is made and which is appropriate to the child’s condition and to the 

circumstances of the parents or others caring for the child.236 

 

Due to the presence of article 23 in the CRC, the argument was raised that specific 

attention to children with disabilities was not needed in the new Convention. 

However, the negotiation debates during the drafting of the CRPD outlines four 

reasons for the inclusion of a dedicated article on children in the CRPD:237  

(1) it strengthens CRC provisions and requires positive action by States to implement 

the rights of children with disabilities; (2) it strengthens obligations on governments 

to mainstream disability within services; (3) it affirms that the provisions of this 

Convention apply equally to children as well as adults with disabilities. Without such 

explicit recognition, there is a strong probability, as happened with earlier human 

rights treaties, that the rights of children are largely disregarded;  (4) it addresses 

specific rights which apply to children only, and would not otherwise be raised in the 

text of the Convention.   

Consequently, the intention is that the new Convention would serve to reinforce and 

complement the CRC.238  Additionally, the CRPD requires special attention because it 

has what Dhanda terms ‘the wisdom of a straggler’, meaning that the CRPD gains 

                                                        
236 CRC, article 23 also includes paragraphs 3 and 4 which cover the assistance extended for the 

development of the disabled child (3) and The promotion of preventative healthcare and the 

dissemination of information for this purpose (4). 
237 Ad Hoc Committee, Convention on the   Rights of Persons with Disabilities, Debate on draft article 

16 (now article 7) available at: 

http://www.un.org/esa/socdev/enable/rights/ahcstata7sscomments.htm#idc 

238  Ad Hoc Committee, Convention on the   Rights of Persons with Disabilities, United Nations 

Children’s Fund (UNICEF) Statement- available at: 

http://www.un.org/esa/socdev/enable/rights/ahcstata7sevscomments.htm 

http://www.un.org/esa/socdev/enable/rights/ahcstata7sscomments.htm#idc
http://www.un.org/esa/socdev/enable/rights/ahcstata7sevscomments.htm
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from the mistakes made or the obstacles discovered in the working of the other human 

rights conventions.239 Further to this, Dhanda explains that the CRPD takes a twin 

track approach to issues of children and women with disabilities by introducing a 

dedicated article for each and also embedding their interests in other CRPD articles.240 

Article 7 of the CRPD, like article 23 of the CRC, highlights the special needs of 

children with disabilities. The detail in article 7 does not allow for the limitations and 

qualifications found in article 23 of the CRC. The rights in article 23 are not 

guaranteed but dependent on ‘available resources’ and ‘eligibility’.  A welcome 

element of article 7 is the obligation on State parties to ‘take all necessary measures’ 

to ensure children with disabilities enjoy a full and decent life.  Children’s rights are 

strengthened by article 7 protections.  It provides a further obligation on States to 

develop mechanisms for the participation of children ‘on all matters affecting them’. 

The Committee on the Rights of Persons with Disabilities (CRPD Committee), in its 

concluding observations on the initial report of New Zealand, recommends that the 

government increase its work to ensure that children ‘receive support to express their 

views’.241 Additionally, in the concluding observations on the report of Australia, the 

CRPD Committee emphasised the importance of incorporating the CRPD into 

national legislation, polices and essential strategies so that children will have a voice 

on all matters affecting them.242   

 

According to article 7, the best interests of the child will be applied in all decisions 

                                                        
239 Dhanda, ‘Construction a New Human Rights Lexicon: Convention on the Rights of Persons with 

Disabilities’ (2008) 8 SUR- International Journal of Human Rights 48. 
240 See Dhanda, ‘Universal Legal Capacity as Universal Human Right’ in Dudley, Silove and Gale, 

Mental Health and Human Rights, Vision, Praxis, and Courage (Oxford University Press 2012). 
241  Committee on the Rights of Persons with Disabilities, Concluding Observations on the Initial 

Report of New Zealand  (CRPD/C/NZL/CO/1) para 18. 
242  Committee on the Rights of Persons with Disabilities, Concluding Observations on the Initial 

Report of Australia (2013) (CRPD/C/AUS/CO/1) para 19. 
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concerning him or her. Important here will be the interpretation given to the best 

interests principle in light of the new philosophy of the CRPD. Any interpretation of 

article 7 and ‘best interests’ must be based on the general provisions of the CRPD, 

namely respect for autonomy, dignity, participation and the evolving capacities of the 

child.243  Moreover, article 12 of the CRPD requires that all persons with mental 

health problems be presumed legally capable of making their own decisions and 

having their right to self-determination respected on an equal basis with people in 

general health care settings. 244   This is what Dhanda refers to as universal legal 

capacity with support.245 Therefore, for children, article 12 read together with articles 

7 and 3 involves a move away from the paternalism that surrounds ‘best interests’ to 

respecting the will and preference of the child. 246  Consequently, the will and 

preferences of the child must be incorporated into the decision-making process 

concerning what might be in the best interests of the child.247 In this way, standard 

polices, practices and methods of communication must be developed.  Lawson argues, 

that the concept of reasonable accommodation places a duty on State parties to take 

positive steps to remove barriers, which would disadvantage the child with mental 

health problems when compared to a child that does not have this problem. 248 

The CRPD and article 7 are a positive development in international standards and 

have exciting implications for children with mental health problems.  Significantly, 

                                                        
243 CRPD, article 3. 
244 CRPD, article 12 will be discussed in more detail below. 
245 See Dhanda, ‘Universal Legal Capacity as Universal Human Right’ in Dudley, Silove and Gale, 

Mental Health and Human Rights, Vision, Praxis, and Courage (Oxford University Press 2012). 
246 Committee on the Convention on the Rights of Persons with Disabilities, General Comment No 1 

Article 12 Equal Recognition Before the Law (2014) para 36. 
247 Ibid., para 36. The CRPD Committee state that ‘[t]o comply with article 12, States parties must 

examine their laws to ensure that the will and preferences of children with disabilities are respected on 

an equal basis with other children.’ para 36. 
248 Lawson, ‘Disability Equality, Reasonable Accommodation and the Avoidance of Ill-Treatment in 
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the CRPD questions the paternalistic justifications for age and incompetence as 

reasons for the denial of capacity: the CRPD and its interpretation in the GC No. 1 by 

the CRPD Committee hold that this is discriminatory.249  Also according to Dhanda, 

the stereotypical association between mental health problems and incompetence 

violates the CRPD principles of equality and non-discrimination. 250  Mental 

impairment and lack of insight because of age are generally offered to deny choice to 

children. Dhanda notes that the prejudicial root of these justifications can arguably 

impede the capability development of people with mental health problems.251 Until 

the universal paradigm of legal capacity with support is accepted State parties are 

denying assistance to those who would benefit from building social and individual 

capabilities.252 Furthermore, taking a welfare or interest approach to justifying the 

denial of legal capacity to children with mental health problems demonstrates how 

dominant perceptions are accepted and given prominence. Dhanda argues that these 

dominant perceptions are exclusionary and deny the presumption of capacity to 

persons with disabilities simply because they do not meet the non-disabled standard 

of capacity.253  Further to this, the assessments of children’s capacities are also judged 

against the adult standard. Thus the experience of the child is rejected and therefore 

the ultimate goal of their participation and well-being is abandoned. In addition, the 

CRPD promotes dignity and its significance for children. Like the Capability 

Approach, the CRPD links dignity to all other human rights;254 this expands the basis 

for children’s rights by linking human rights with the concept of dignity.  Recognising 

children’s rights includes respecting their dignity. This is significant in context of 

                                                        
249 CRPD, articles 3, 7, non-discrimination. 
250 Dhanda, Amita, ‘Universal Legal Capacity as Universal Human Right’ in Dudley, Silove and Gale, 

Mental Health and Human Rights, Vision, Praxis, and Courage (Oxford University Press 2012) 5. 
251 Ibid., 11. 
252 Ibid., 11. 
253 Ibid., 5.  
254 CRPD, article 3. 
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mental health treatment and the right to bodily integrity and will be discussed further 

below. 

 

6.2. Reasonable accommodation and the CRPD 

The Committee on the Rights of the Child has recognised children with disabilities 

are facing barriers to the full enjoyment of their rights found in the CRC.255  The 

barrier is not the disability but ‘rather a combination of social, cultural, attitudinal and 

physical obstacles which children with disabilities encounter in their daily lives.’256  It 

is the latter obstacles the CRPD aims to remove by providing guidance to State parties 

through its detailed provisions on how to break down these barriers to promote, 

protect and ensure the full and equal enjoyment of all human rights. One of the 

CRPD’s tools to breaking down barriers is the concept of reasonable 

accommodation.257 Reasonable accommodation is defined in article 2 of the CRPD as 

‘necessary and appropriate modification and adjustments not imposing a 

disproportionate or undue burden, where needed in a particular case, to ensure to 

persons with disabilities the enjoyment or exercise on an equal basis with others of all 

human rights and fundamental freedoms’.  Also, reasonable accommodation is firmly 

rooted in the non-discrimination provision in article 5, and of significance for this 

thesis, in articles 14  (liberty and security of the person) and 13 (access to justice).258  

Therefore, if a child with a mental health problem is deprived of her liberty, article 14 

of the CRPD States that she ‘shall be treated in compliance with the objectives and 

principles of this Convention, including by provision of reasonable accommodation’.  

                                                        
255  Committee on the Rights of the Child, General Comment No 9 The Rights of Children with 

Disabilities (2006). 
256 Ibid., 2. 
257  CRPD, article 2. See also Lawson, ‘People with Psychosocial Impairments or Conditions, 

Reasonable Accommodation and the Convention on the Rights of Persons with Disabilities’ (2008) 

Law in Context 69. 
258 CRPD, article 13 will be discussed in detail in chapter four. 
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Significantly, because the reasonable accommodation duty is embedded in the non-

discrimination provision it is a civil and political right and must be incorporated with 

immediate effect.259  Although, Lawson identifies that the development of reasonable 

accommodation laws and policies tend to focus on people with physical or sensory 

impairments thus overlooking people with mental health problems.260 This she argues 

is because the barriers they face are more difficult to recognise and this means that 

more effort is required to remedy these barriers.261 

 

A particular objective of the CRPD is to take into consideration the typical living 

conditions of a certain group of people (for example children with mental health 

problems) and ensure that through its principles the appropriate structures can be put 

in place to bring their rights on an equal level with children who do not have mental 

health problems. 262    In the context of children and young people detained for 

treatment under mental health law, reasonable accommodation might include; the 

provision of accessible information about decisions affecting their rights, a supportive 

environment and access to court buildings or other venues to claim their rights.263  

Evidence suggests that the lack of age appropriate information, environments and 

support create real problems for children in demanding their rights.264   It is important 

to note that the right to reasonable accommodation is limited by claims of ‘undue 

                                                        
259 Lawson, ‘Disability Equality, Reasonable Accommodation and the Avoidance of Ill-Treatment in 

Places of Detention: The Role of Supranational Monitoring and Inspection Bodies’ (2012) 16(6) 
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260 Lawson, Anna, ‘People with Psychosocial Impairments or Conditions, Reasonable Accommodation 

and the Convention on the Rights of Persons with Disabilities’ (2008) Law in Context 68. 
261 Ibid., 68. 
262  Kumpuvuori and Scheinin (eds), United Nations Convention on the Rights of Persons with 

Disabilities (The Centre for Human Rights of Persons with Disabilities in Finland 2009) 46. 
263 Committee on the Convention on the Rights of Persons with Disabilities, General Comment No 1 

Article 12 Equal Recognition Before the Law (2014) para 34. 
264 See Kilkelly, Children’s Rights in Ireland Law, Policy and Practice (Tottel Publishing 2008). 
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burden’. However, many of these age-appropriate accommodations are not resource 

dependent but rather a different way of engaging with children.  The terminology 

alone has been criticised by Kayess and French 265  as having potential negative 

connotations, such as people with disabilities being labeled as ‘burdens’. Despite the 

concerns of Kayess and French, Lawson believes that CRPD places a heavy emphasis 

on concepts of reasonableness and proportionality, and therefore the focus should be 

placed on what modification is reasonable rather than the cost.266 

 

While the provision of reasonable accommodation may have limitations, the right to 

support under article 12 of the CRPD is not restricted in this way. Consequently, ‘the 

State has an absolute obligation to provide access to support in the exercise of legal 

capacity.’267  Support for a child to express her views arguably includes the provision 

of an independent advocate.268  Another significant tool for removing obstacles is 

found in article 8, which obliges State parties to raise awareness of the CRPD 

provisions.  In order to accommodate difference in the paradigm of universal legal 

capacity, Dhanda argues that prejudice must be addressed. This she suggests can be 

achieved through attitude change and awareness building; which is advocated by 

article 8 and necessitates incorporation into law.269 

 

                                                        
265 Kayess and French, ‘Out of Darkness into Light? Introducing the Convention on the Rights of 

Persons with Disabilities’ (2008) 8(1) Human Rights Law Review 1-34.  
266 Lawson, ‘People with Psychosocial Impairments or Conditions, Reasonable Accommodation and 

the Convention on the Rights of Persons with Disabilities’ (2008) Law in Context 64. 
267 Committee on the Convention on the Rights of Persons with Disabilities, General Comment No 1 

Article 12 Equal Recognition Before the Law (2014) para 34. 
268  In Scotland, the Mental Health (Care and Treatment) (Scotland) Act 2003 provides for an 

independent advocate and allows the voice of the child to be heard. 
269 Dhanda, ‘Universal Legal Capacity as Universal Human Right’ in Dudley, Silove and Gale, Mental 

Health and Human Rights, Vision, Praxis, and Courage (Oxford University Press 2012) 186. 
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6.3.  Overview of other relevant provisions of the CRPD 

Although the division of human rights into categories remains at international level, 

the CRPD merges both categories of rights and this has emphasised the 

interrelatedness and interdependence of all human rights. State parties are obliged to 

take reasonable steps to implement socio-economic rights; this is the concept of 

progressive realisation found in article 4(2) of the CRPD.  The protection and 

promotion of socio-economic rights are vital for those with mental health problems.270  

Degener expresses the importance of recognising the equal value of both categories of 

human rights, ‘while civil rights laws are necessary to achieve freedom for persons 

with disabilities, it is clear that they are not enough.  It is one thing to abolish barriers 

and open gates for everyone.  The other necessary step is to help everyone get 

inside.’271  The concept of reasonable accommodation, according to Lawson, has a 

significant role to play here: 

Thus, the concept of reasonable accommodation has a peculiar bridging role to 

play in the context of human rights law. As has been seen, it has been classified 

as an integral element of non-discrimination. This situates it within the realms 

of civil and political rights. Its function, however, is to ensure that rights of all 

kinds – whether they are classified as economic, social or cultural rights, or as 

civil or political ones, become available in a meaningful sense to disabled 

people. It thus directly challenges the traditional clear-cut division between civil 

and political rights, on the one hand, and economic, social and cultural ones, on 

the other.272 

                                                        
270 See generally Stavert, ‘Mental Health, Community Care and Human Rights in Europe: Still an 

Incomplete Picture?’ (2007) Journal of Mental Health Law 182. 
271 Degener, ‘Disability as a Subject of International Human Rights Law and Comparative 

Discrimination Law’ in Herr, Gostin and Koh (ed), The Human Rights of Persons with Intellectual 

Disabilities (Oxford university Press 2003). 
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The CRPD offers an innovative new benchmark, against which mental health law and 

practice can be measured. 

 

6.4. Article 12, legal capacity, children and young people 

The interaction between mental health laws and legal capacity is a complex issue.  

The issue is even more complex when we consider that a stereotypical character of 

both mental disability and childhood is diminished autonomy. However, the CRPD 

adds clarity to this complex issue in article 12, by highlighting how respect for an 

individual’s right to legal capacity should be protected.   The right to equal 

recognition before the law is enshrined in article 12 and provides that:  

1. States Parties reaffirm that persons with disabilities have the right to 

recognition everywhere as persons before the law. 

2. States Parties shall recognize that persons with disabilities enjoy legal 

capacity on an equal basis with others in all aspects of life. 

3. States Parties shall take appropriate measures to provide access by persons 

with disabilities to the support they may require in exercising their legal 

capacity.273 

According to the CRPD Committee, ‘legal capacity is the ability to hold rights and 

duties (legal standing) and to exercise those rights and duties (legal agency).’ 274 

Quinn notes that, ‘… Article 12 of the CRPD is emblematic of the paradigm shift of 

the convention. . . it is the simple proposition that persons with disabilities are 

                                                        
273 Article 12 also provides for safeguards in the exercise of legal capacity in paragraph 4, and the right 

to own and manage property and finances on an equal basis with others in paragraph 5. 
274 Committee on the Convention on the Rights of Persons with Disabilities, General Comment No 1 

Article 12 Equal Recognition Before the Law (2014). 
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‘subjects’ and not ‘objects’ – sentient beings like all others deserving equal respect 

and equal enjoyment of their rights.’275  The CRPD Committee in its GC No. 1 on 

article 12 noted that, ‘equality before the law is a basic general principle of human 

rights protection and is indispensable for the exercise of other human rights.’ 276  

Nonetheless, children and adults with mental health problems have generally been 

denied their right to legal capacity under substitute decision-making systems, such as 

guardianship and mental health laws that allow forced treatment.277  To comply with 

the right to legal capacity State parties must abolish these substitute decision-making 

practices.278 This brings challenges when applying article 12 to children, as substitute-

decision making is very real within the best interests assessment process.  

 

Dhanda explains that the CRPD makes provision for those who have high support 

needs, arguably children with mental health problems, therefore by applying article 12 

(3) State parties are obliged to provide support to those who may not be able to 

exercise this right without it.279 Moreover, the recognition of the indivisibility and 

interdependence of human rights within the CRPD,280 enhances the importance of 

linking CRPD provisions when interpreting any specific article.  Of note here is the 

link between article 12 (3) and article 13 on access to justice; support must be 

provided where necessary to help in the exercise of legal capacity, as this is ‘a core 

precondition for ensuring that individuals can access justice on an equal basis with 

                                                        
275 Quinn, ‘Personhood & Legal Capacity Perspectives on the Paradigm Shift of Article 12 CRPD’ 

(HPOD Conference, Harvard Law School 20 February 2010) 3. 
276 Committee on the Convention on the Rights of Persons with Disabilities, General Comment No 1 
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others.’281 

The CRPD Committee in their GC No. 1 on article 12 notes that there is a difference 

in the application of this article between children and adults. Article 12 cannot be 

applied in its totality to children as read together with article 7 and 3, the CRPD 

recognises the evolving capacities of children and that best interests assessment is 

applicable to their situation.  Notwithstanding the difference in application of article 

12 to children and adults; article 12 is nevertheless applicable to children.  The CRPD 

must be applied in a universal manner and this means taking the general principles 

into account when interpreting article 7 and 12 for children with mental health 

problems. In this respect, Dhanda comments that: 

… a universal adoption of legal capacity is necessary, if the rights guaranteed 

by the CRPD are to be available to all persons with disabilities, and if all 

persons with disabilities are to have an equal opportunity for capability 

development, and if a human society informed by the principles of empathy 

and solidarity is to be constituted.282  

Consequently, she argues that difference can be accommodated within the paradigm 

of universal legal capacity. 

 

Importantly, the philosophy behind article 12 is the belief that all persons, with access 

to appropriate supports, are capable of forming views and making choices.  And the 

universal concept of legal capacity with support means that it applies equally to 

                                                        
281 See discussion in Flynn, Disabled Justice? Access to Justice and the UN Convention on the Rights 

of Persons with Disabilities (Ashgate 2015) 38. 
282 Dhanda, ‘Universal Legal Capacity as Universal Human Right’ in Dudley, Silove and Gale, Mental 

Health and Human Rights, Vision, Praxis, and Courage (Oxford University Press 2012) 179. 
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children.  Moreover, the CRPD Committee has commented on the inappropriate 

conflation of mental capacity and legal capacity: 

In most of the State party reports that the Committee has examined so far, the 

concepts of mental and legal capacity have been conflated so that where a 

person is considered to have impaired decision-making skills, often because of 

a cognitive or psychosocial disability, his or her legal capacity to make a 

particular decision is consequently removed. This is decided simply on the 

basis of the diagnosis of an impairment (status approach), or where a person 

makes a decision that is considered to have negative consequences (outcome 

approach), or where a person’s decision-making skills are considered to be 

deficient (functional approach).283 

The CRPD Committee has firmly stated that ‘perceived or actual deficits in mental 

capacity must not be used as justification for denying legal capacity.’284 However, it is 

known that ‘persons with cognitive or psychosocial disabilities’ (mental health 

problems) ‘have been, and still are, disproportionately affected by substitute decision-

making regimes and denial of legal capacity.’285  Accordingly, having a mental health 

problem can no longer be used as a justification for the presumption of incapacity for 

children under mental health law. Article 12 offers a foundation for building 

supportive structures that will enable children with mental health problems to 

participate fully in their lives and in decisions affecting them.  Significantly, to 

comply with article 12, State parties must assess their laws to ensure decision-making 
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takes full account of the will and preferences of the child.286  This is in line with the 

universality and interdependent nature of the CRPD and the rights-based approach 

advocated in chapter two, which argues for the recognition of agency and 

participation for children.287  

 

The CRPD and its provisions apply equally to children notwithstanding that in 

practice children’s capacity to influence a decision must be assessed.  Although 

difference is recognised in the application of legal capacity to children this does not 

mean that capacity should be denied but rather that different levels of support may be 

required.288   Competence, age and maturity will play a role in the assessment process 

and this must be approached in the way advocated by the CRC Committee.   Reading 

articles 3, 7 and 12 of the CRPD together with articles 3, 5 and 12 of the CRC and the 

GC’s of both Committees it is evident that there are clear safeguards, and indicators 

for best practice, to be applied during a decision-making process.  These are clearly 

outlined in the conclusion to this chapter.  

6.5. The CPRD and other relevant rights 

The links with other rights and their implications for mental health reform will be 

outlined below. Like article 12 of the CRC, article 12 of the CRPD is linked to the 

enjoyment of other significant rights and entitlements provided in the convention. 

Significantly for the purpose of this work, other rights include but are not limited to, 

the right to access justice (article 13); 289  the right to be free from involuntary 
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detention in a mental health facility and not to be forced to undergo mental health 

treatment (article 14); the right to respect for one’s physical and mental integrity 

(article 17); and the right to consent to medical treatment (article 25). 

 

Article 14 lays down the international standard, which all State parties should work 

towards meeting in respect of the right to liberty of persons with mental health 

problems. Article 14 clearly states that deprivation of liberty based on the existence of 

a disability would be discriminatory in nature and therefore contrary to the CRPD.  In 

fact, the debates surrounding the draft of the CRPD state that article 14 ‘is essentially 

a non-discrimination provision.’290  The Office of the High Commissioner of Human 

Rights (OHCHR) suggests the following interpretation:  

 

Article 14 … should not be interpreted to say that persons with disabilities 

cannot be lawfully subject to detention for care and treatment or to preventive 

detention, but that the legal grounds upon which restriction of liberty is 

determined must be de-linked from the disability and neutrally defined so as to 

apply to all persons on an equal basis.291   

The CRPD Committee stated that, ‘[t]he denial of the legal capacity of persons with 

disabilities and their detention in institutions against their will, either without their 

consent or with the consent of a substitute decision-maker, is an ongoing problem. 

This practice constitutes arbitrary deprivation of liberty and violates articles 12 and 14 
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291 Annual Report of the Office of the High Commissioner for Human Rights, Thematic Study by the 

Office of the United Nations High Commissioner for Human Rights on enhancing awareness and 
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of the Convention.’  Again the CRPD Committee recommends that ‘States parties 

must refrain from such practices and establish a mechanism to review cases whereby 

persons with disabilities have been placed in a residential setting without their 

specific consent.’292 

 

Article 17 provides that every person with disabilities has a right to respect for his or 

her physical and mental integrity on an equal basis with others. One of the goals of 

article 17 is, according to the drafters, to address the issue of involuntary treatment. 

Draft article 17 was aimed at prohibiting such treatment.293  However, the negotiators 

eventually agreed on a short formula that, ‘does not explicitly permit involuntary 

treatment, nor does it prohibit it’.294   McSherry argues that article 17 will operate to 

restrict the power of State parties in relation to treatment rather than completely 

curtail involuntary treatment.295  Furthermore, article 25, the right to enjoyment of the 

highest attainable standard of health, includes the right to health care on the basis of 

free and informed consent. And the CRPD Committee acknowledge that ‘States 

parties have an obligation to require all health and medical professionals (including 

psychiatric professionals) to obtain the free and informed consent of persons with 

disabilities prior to any treatment. All health and medical personnel should ensure 

appropriate consultation that directly engages the person with disabilities.’296  Thus 

together articles 17 and 25 may be interpreted as adding further protection for 
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children in situations of involuntary detention and treatment. This may develop 

through the interpretation of article 17 when the ECtHR considers whether there is a 

breach of ECHR rights, such as under articles 3 and 8.   

 

The right to social inclusion and independent living is set out in article 19 of the 

CRPD.  Thus recognising the equal rights of children living with mental health 

problems to live in the community.  Like article 14, article 19 also offers support for 

the proposition that involuntary treatment is a breach of international law.  According 

to the European Commissioner for Human Rights, ‘segregated places of treatment, 

including psychiatric units, for persons with disabilities stand in violation of article 19 

of the CRPD.’297  There are nearly 1.2 million people living in institutions for people 

with disabilities in European Union Member States.298  Numerous reports have been 

issued revealing the increased risk of neglect, violence and abuse towards those living 

in institutions.299  In the United States, a shocking report highlighted human rights 

abuses in the Judge Rotenberg Centre.  The Centre is a special needs school for 

children and adults with disabilities, where ‘treatment’ included the intentional 

infliction of pain to punish students for certain behaviours.300  Article 19 provides 

further authority for the move away from institutions to community care and 

treatment.  
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7. Part Two: European Convention on Human Rights 
 

The European Convention on Human Rights (ECHR) was not drafted with children 

specifically in mind; nonetheless it speaks of the rights of all persons and/or citizens 

of Europe and so applies equally to children.  Indeed the ECtHR has interpreted 

ECHR rights to advance the realisation of children’s rights.301  This section will focus 

on how the ECHR is interpreted by the ECtHR to provide protection or to promote the 

human rights of persons’ with mental health problems.  In Pretty v United Kingdom, 

the ECtHR stated, ‘[t]he very essence of the Convention is respect for human dignity 

and human freedom.’302  Children’s inherent right to dignity must be respected if they 

are to exercise the human rights to which they are entitled. And the ECHR having 

unprecedented success in the enforcement of human rights in international law303 is a 

significant tool to advance the realisation of children’s rights. The ECHR has been 

incorporated into many domestic legal systems, thus allowing its protections to be 

accessed nationally. 304  Importantly, for the purpose of this thesis, the ECHR requires 

us to look at children as individual rights-holders.   

 

In Glass v United Kingdom the ECtHR affirmed the child’s independent right to 

respect for his private and family life in the context of medical treatment.  The ECtHR 

held that the United Kingdom was in breach of article 8 of the Convention, arising 
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from a case involving a boy of 14 years who had severe intellectual and physical 

disabilities.  The hospital in the case had placed a ‘Do Not Resuscitate’ order on the 

boy’s file without his mother’s knowledge and contrary to the boy’s family’s 

expressed wishes.  The hospital also administered the pain-relieving drug 

diomorphine to the boy against his mother’s wishes.  The ECtHR found that the 

hospital’s action in imposing treatment on the boy was in breach of his right to private 

life, in particular his right to physical integrity.  

 

Additionally, this decision protects the parents’ right to make decisions on behalf of 

their child.  Consequently, before a decision should be taken to impose or withdraw 

treatment contrary to the wishes of a parent, a procedure should exist whereby the 

matter could be decided by a court and not solely by the medical profession. This 

finding must have implications when applied in the area of mental health treatment; a 

consultant psychiatrist treating a child under mental health law will treat the child but 

with very little oversight or scrutiny from an independent body.  The treatment is 

given with no requirement to seek the consent of the minor, or the parents’ once the 

child is admitted, and thus takes a negative approach to respecting children as rights-

holders. 305   While the ECtHR’s jurisprudence on the issue of minors consent to 

medical treatment is not yet developed, it has taken interpretive approaches to develop 

the potential of ECHR to advance children’s rights.306   

 

The most litigated provision of the ECHR on behalf of children is article 8, the right 

                                                        
305 See Mental Health Act 2001, section 61. 
306  See Kilkelly, ‘Children’s Rights: A European Perspective’ (2004) 4 Judicial Studies Institute 
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to respect for private and family life.307  In Elsholz v Germany, the ECtHR decided 

that where conflict exists between the rights of parents and children, a balance must 

be sought.308  Furthermore, article 8 offers greater protection for individual family 

members when it is compared with article 41 of the Irish Constitution, because of the 

broad interpretation given to article 8 by the ECtHR.309  Creating a balance between 

parental rights and children’s rights is crucial to children being respected as individual 

rights-holders; without it there are negative implications for children’s rights and this 

is highlighted in chapter seven.310  The absence from the ECHR of explicit provisions 

for children’s rights has also limited its protection in this area.311 However, Kilkelly 

notes that the ECtHR’s use of the CRC to inform the interpretation of human rights 

standards to children’s cases has maximised the potential of both conventions to 

advance children’s rights.312  This section will highlight the ECtHR’s jurisprudence in 

the mental health arena and discuss how the CRPD, like the CRC, can help develop 

and expand ECHR rights, and thus national law, for children in the context of 

admission and treatment for mental health problems.313 

The ECHR prohibits arbitrary detention and arbitrary interference with the right of 
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(Springer 2015) 196.  
313 See discussion in the literature re CRPD expanding ECHR rights for person with mental health 

problems; See Perlin International Human Rights and Mental Disability Law: When the Silenced Are 

Heard (Oxford: Oxford University Press 2012) 148-149; Fennell and Khaliq ‘Conflicting or 

Complementary Obligations? The UN Disability Rights Convention, the European Convention on 

Human Rights and English Law’ (2011) 6 European Human Rights Law Review 662-674. 
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respect for the inviolability of the person.314  The main ECHR articles relevant to 

detention and treatment for a mental health problem315 are article 3 (prohibition of 

torture), article 5 (liberty and security) and article 8 (respect for private and family 

life). The ECtHR continues to expand its jurisprudence in relation to substantive and 

procedural rights in accordance with the latter articles regarding involuntary treatment 

and detention.316  However, its case law to date has not found an article 3 violation in 

a case concerning mental health treatment.317 This is due to the criteria threshold, as 

interpreted by the ECtHR, regarding the severity of ill treatment.318  Forced medical 

treatment of a less severe level will usually be argued under article 8 as being an 

interference with the persons’ right to private life.  Most of the ECtHR’s 

jurisprudence in the mental health arena has emerged from article 5, which protects 

the right to liberty and security of the person.  

7.1.  Article 5 and the ECHR 

The ECHR, article 5(1), provides that ‘[e]veryone has the right to liberty and security 

of person. No one shall be deprived of his liberty save in the following cases and in 

accordance with a procedure prescribed by law’, and paragraph (1)(e) lists ‘the lawful 

detention of …persons of unsound mind’ as an acceptable case.  Consequently, article 

5(1)(e) allows for deprivation of liberty on grounds of unsoundness of mind provided 

                                                        
314 Articles 3 and 8; see discussion in Fennell, Human Rights, Bioethics, and Mental Disorder, Cardiff 

Law School (Presentation given in NUI, Galway, 2008) 5. 
315 Generally referred to in mental health law as (1) mental disorder (2) mental illness (3) intellectual 

disability (Ireland). 
316 Bureš v The Czech Republic [2012] ECHR 1819; X v Finland [2012] ECHR 1371; Lashin v Russia 

[2012] ECHR 63. 
317  European Union Agency for Fundamental Rights, Involuntary Placement and Involuntary 

Treatment of Persons with Mental Health Problems (2012) 24; see recent case law DD v Lithuania 

App No 13469/06 (ECHR14 February 2012) paras. 174-175. However note the ECtHRs decision in MS 

v United Kingdom App No 24527/08 (3 May 2012), where the Court held that there had been a 

violation of article 3 of the ECHR. This case related to the detention of a man with a MHP in police 

custody for more than three days, the conditions of his detention diminished his human dignity; note 

also a violation of article 3 relating to living conditions in Stanev v Bulgaria. 
318  Bartlett, ‘The Necessity must be Convincingly Shown to Exist: Standards for Compulsory 

Treatment for Mental Disorder Under the Mental Health Act 1983’ (2011) 19 Medical Law Review 

514; see also European Union Agency for Fundamental Rights, Involuntary Placement and Involuntary 

Treatment of Persons with Mental Health Problems (2012) 24. 
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the Winterwerp319 criteria are met.  In Winterwerp v The Netherlands, the ECtHR 

established that three factors must be considered when admitting a person with a 

mental health problem: detention must be based on objective medical evidence of a 

true mental disorder; it must be a proportionate response; and is carried out in 

accordance with a procedure prescribed by law. 320    Winterwerp has provided 

important procedural protections. However, Bartlett notes that it is less convincing in 

its approach to imposing substantive standards in the area of detention.321  Person’s 

deprived of their liberty have a right of access to court to contest the lawfulness of 

their detention under article 5(4) and this provision has generated an extensive body 

of case law.322    

Until the decision in Storck v Germany 323  the leading ECtHR decision on the 

detention of a minor was Nielsen v Denmark, 324  where it was decided that the 

hospitalisation of a 12 year old boy for over five months did not amount to 

deprivation of liberty, as the decision to hospitalise him fell within the acceptable 

limits of parental responsibility.  Nielsen is criticised for not providing adequate 

promotion of children’s rights. Nonetheless, it is arguable that if the case came before 

the courts today it would be decided differently, due to the fact that the case law 

concerning detention of adults has developed considerably since Nielsen and the 

                                                        
319 Winterwerp was the first ECtHR case to validate mental health as a human rights issue. 
320 Winterwerp v The Netherlands (1979) 2 EHRR 387. 
321 Bartlett, Lewis and Thorold, Mental Disability and the European Convention on Human Rights ( 

Martinus Nijhoff Publishers 2007) 18. 
322 The procedural guarantees under article 5(4) and article 6(1) (fair trial) are broadly similar and 

therefore this author has decided to discuss the case law for both in more detail in chapter 4. For case 

law concerning article 5(4) see; Sýkora v. The Czech Republic App No 23419/07 (ECHR, 22 

November 2012) [62] (Sýkora v The Czech Republic [2012] ECHR 1960); Stanev v Bulgaria App No 

36760/06, (17 January 2012); DD v Lithuania App No 13469/06 (ECHR14 February 2012); MH v the 

United Kingdom 
323 Storck v Germany [2005] MHLR 211. 
324 Nielsen v Denmark (1988) 11 EHRR 175. 
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adoption of the CRC post-Nielsen requires that children are visible as rights-holder.325 

An interesting case to apply to the circumstances of children admitted voluntarily for 

mental health treatment is H.L v United Kingdom,326 where the ECtHR considered 

whether there was a breach of article 5(1). The ECtHR held that due to the absence of 

procedural safeguards for the admission of and detention of incapable but compliant 

people; there was no protection under English law for the arbitrary deprivation of 

liberty.327  Therefore because Mr. L was admitted informally or voluntarily and was 

unable to give consent due to lack of decision-making capacity he was deprived of his 

liberty.  The implication of this case for children is significant, it requires safeguards 

for those who lack capacity and indicates that even in areas where a person may 

formally lack capacity, they nonetheless have rights that require respect.328 While the 

ECHR does not have a specific right to legal capacity, the ECtHR has found that 

restrictions on legal capacity can lead to a violation of ECHR articles.329  

 

The decision in Storck v Germany330 is particularly relevant for children with mental 

health problems as it concerns the issue of a young person detained and treated as a 

‘voluntary’ 331  patient. The applicant was a woman who had spent 20 years in 

psychiatric institutions, after her initial admission at 15 years of age, by way of 

                                                        
325 However note the recent case D (a child) (deprivation of liberty) discussed in chapter six. 
326 HL v United Kingdom 
327 This case lead to the Bournewood Report and the deprivation of liberty safeguards in the UK, which 

is discussed in chapter six. 
328 See also X v United Kingdom (1981) 4 EHRR 188 where it was held that procedural safeguards 

must be sufficient to provide protection of the right to liberty for the detained person. 
329 For example, in accordance with article 5, the ECtHR held that the right to liberty is violated when 

an individual is stripped of her legal capacity and a guardian consents to her placement in an institution 

against her will, see Shtukaturov v Russia App No 44009/05 (March 27, 2008) [108]; and applying 

article 8 the ECtHR found also found that a deprivation of legal capacity can amount to a violation of 

the right to private life, see Lashin v Russia App No 33117/02 (January 22, 2013) paras 98-122. 
330 Storck v Germany [2005] MHLR 211. 
331 Usually this entails being admitted with the consent of a parent rather than the consent of the young 

person 
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parental consent. After a considerable period of time it was revealed that the applicant 

had never suffered from schizophrenia, despite receiving years of medical treatment 

for the disorder. The ECtHR found that the applicant had been deprived of her liberty 

‘against her will or at least without her consent’, and that this was not ‘lawful’ within 

the meaning of article 5(1) as there was no court order for her detention.332 This 

finding is interesting as there are no court orders for the ‘voluntary’ admission of 

children under Irish law. Further to this it was held that Member States have a 

positive obligation under articles 5 and 8 of the ECHR to ensure effective supervision 

and review of decisions to detain or to treat without consent. 333   The German 

government argued that it did not breach its obligations in this case and that it was 

‘questionable whether article 5 of the Convention incorporated such a positive 

obligation at all.’ 334   However the ECtHR was critical of the government’s 

interpretation of positive obligations under the ECHR and stated that: 

The Court has consistently held that the responsibility of a State is engaged if 

a violation of one of the rights and freedoms defined in the Convention is the 

result of non-observance by that State of its obligation under Article 1 to 

secure those rights and freedoms in its domestic law to everyone within its 

jurisdiction.335 

Consequently, after considering its jurisprudence under articles 2, 3 and 8, the ECtHR 

found that article 5(1) of the ECHR ‘must equally be construed as laying down a 

                                                        
332 Storck v Germany [2005] MHLR 211 [112]. 
333 Ibid., paras 102, 104, 108; The Court is aware of the vulnerablity of the perosn with mental health 

problems, ‘The situation of vulnerability and powerlessness of persons detained in psychiatric 

institutions requires special vigilance on the part of the authorities’ Herczgefalvy v Austria (1992) 15 

EHRR 437. 
334 Storck v Germany [2005] MHLR 211 [88]. 
335 Ibid., [101]. 
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positive obligation on the State to protect the liberty of its citizens.’336  Importantly, 

this case provides that treatment cannot be imposed against a person’s will simply 

because he/she lacks capacity.  The applicant also claimed that there was a violation 

of article 8 of the ECHR with regard to, among others, the medical treatment she had 

received against her will during one particular period of her detention. 337  The 

applicant argued that whenever she had refused to take medication, it had been 

administered to her by force: ‘[s]he had been filled with psychotropics and 

neuroleptics, and had been attached to beds, chairs and radiators. She had been treated 

as a mentally insane person for many years and the treatment had permanently ruined 

her health, and indeed her life.’338  The ECtHR considering its caselaw in this area 

stated:  

[i]n so far as the applicant argued that she had been medically treated against 

her will while detained, the Court reiterates that even a minor interference 

with the physical integrity of an individual must be regarded as an interference 

with the right to respect for private life under article 8 if it is carried out 

against the individual’s will.339 

 

The Court held that Germany had also violated its positive obligation to protect her 

from these interferences with her right to respect for private life.340  For children and 

young people with mental health problems, having the right to consent or refuse 

treatment is generally removed from them and without it their rights to autonomy, 

non-discrimination, dignity and bodily integrity are non-existent. The latter issues will 

                                                        
336 Storck v Germany [2005] MHLR 211 [102]; see ECtHR’s jurisprudence, LCB v United Kingdom (9 

June 199) Costello-Roberts v the United Kingdom (25 March 1993); X and Y v the Netherlands Series 

App No 91 (26 March 1985) 11. 
337 Storck v Germany [2005] MHLR 211 [137]. 
338  Ibid., [139]. 
339 Ibid., [143]; Herczgefalvy v Austria (1992) 15 EHRR 437 [86].  
340 Storck v Germany [2005] MHLR 211 [139]. 
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be considered in chapters six and seven when assessing each State’s compliance with 

regional human rights standards. 

 

The principles outlined in the jurisprudence of the ECtHR, although largely 

concerning adults, must be applicable to a degree in the situation of children in similar 

contexts.341 For example, the ECtHR held that the right to liberty is violated when an 

individual is stripped of her legal capacity and a guardian consents to her placement 

in an institution against her will.342 Children are stripped of their legal capacity almost 

as a default and a parent or guardian usually consents to their admission; this is 

without any mandated requirement to even ask for the child’s consent.343  This cannot 

continue in mental health law if the law is to keep up to date with changes in 

international standards.  As discussed previously, articles 12, 7 and 3 of the CRPD 

requires children to be placed in an enabling position to exercise their evolving 

capacities.  Read together with the general principles of the CRC, the CRPD 

challenges all legal systems that do not provide mechanisms for the exercise of legal 

capacity.  The ECtHR is now requiring fair procedures for people who are being 

deprived of their legal capacity. 344   Furthermore, in a case that considered the 

cognitive and intellectual capacity of a child, the ECtHR found that steps must be 

taken to ensure effective participation of a child in proceedings that affect them.345 

The impact of article 5 jurisprudence on mental health law receives comments both 

                                                        
341 The aim of human rights law is respect for dignity, equality and freedom; See Pretty v United 

Kingdom (2002) 35 EHRR 1 [65]. 
342 Shtukaturov v Russia App No 44009/05 (March 27, 2008) [108]. 
343 This is the case in Ireland.  However, law in the UK does require the consent of those aged 16 years.  

Discussed in chapters six and seven. 
344 See DD v Lithuania App No 13469/06 (ECHR14 February 2012); and MH v United Kingdom App 

No 11577/06 (ECHR, 22 October 2013). 
345SC v United Kingdom App No 6095/00 (15 June 2004). Discussed in more detail in chapter 4. 
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applauding and criticising it.346  Applauding the fact that article 5 has brought about 

many safeguards for mental health patients and provides guidance for national 

governments in implementing legislation.  Nonetheless, commentary from disability 

rights scholars is often critical of the ECtHR for not effectively protecting the human 

rights of disabled persons’347 and generally the criticism is based on its failure to 

interpret the ECHR as a living instrument. 348   With conversation focused on the 

ECtHR’s failure in this regard, it is likely that it will begin to take note of changes in 

disability law. Indeed, there is evidence that the ECtHR is edging closer to the 

protection offered in article 12 of the CRPD.349 Moreover, while article 5 accepts 

‘unsoundness of mind’ as cause for detention, it must now be re-examined in light of 

article 14 of the CRPD if the ECHR is to remain relevant in current legal and social 

conditions.350 Article 14 clearly provides that a deprivation of liberty based on the 

grounds of a mental health problem is discriminatory and contrary to the CRPD.351  

More recently article 14 has been referred to as the new paradigm of protections for 

deprivation of liberty.352 

7.2. ECHR and mental health treatment  

Inhuman or degrading treatment is prohibited under article 3 of the ECHR, this article 

has been used in cases concerning mental health patients as an action against the care 

                                                        
346 See discussion in Fennell, ‘Human Rights, Bioethics and Mental Disorder’ (2008) 27 Medicine and 

Law 95. 
347 Lawson and Gooding (eds), Disability Rights in Europe: From Theory to Practice (Hart Publishing 

2005) see chapters 3 and 4; Bartlett, ‘The Necessity must be Convincingly Shown to Exist: Standards 

for Compulsory Treatment for Mental Disorder Under the Mental Health Act 1983’ (2011) 19 Medical 

Law Review 514. 
348 Dimopoulos, Issues in Human Rights Protection of Intellectually Disabled Persons, (Ashgate, 2010) 

203. 
349 See discussion in Flynn and Arstein-Kerslake, ‘The Support Model of Legal Capacity: Fact, Fiction, 

or Fantasy?’ (2014) 32 Berkeley Journal of International Law 124, 140. 
350 Tyrer v UK (1978) 2 EHRR 1. 
351 See previous discussion under CRPD section. 
352 Fennell, ‘Mental Health Law Reform in England and Wales’ (Mental Health Law Reform: New 

Perspectives and Challenges Conference, National University of Ireland Galway, 23 June 2012).  

Available at http://www.amnesty.ie/news/conference-exploring-mental-health-law  

http://www.amnesty.ie/news/conference-exploring-mental-health-law
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and treatment they were receiving.  The key case here is Herczegfalvy v Austria353 

and the issue was whether the treatment constituted a violation of article 3 or article 8. 

The ECtHR articulated the article 3 concerns as follows: 

The Court considers that the position of inferiority and powerlessness which is 

typical of patients confined in psychiatric hospitals calls for increased 

vigilance in reviewing whether the Convention has been complied with…. The 

established principles of medicine are admittedly in principle decisive in such 

cases; as a general rule, a measure which is a therapeutic necessity cannot be 

regarded as inhuman or degrading. The Court must nevertheless satisfy itself 

that the medical necessity has been convincingly shown to exist.354 

 

Furthermore, the Court held that medical treatment, including been forcibly fed, 

sedated and handcuffed to the bed, without consent will not be an interference under 

article 8,355 if the state can convincingly show it was necessary and the individual was 

not in a position to give informed consent due to incapacity. Consequently, non-

consensual treatment is lawful once therapeutically necessary, and the medical 

profession are given the power to decide whether treatment is medically necessary. 

Article 8 (1) of the ECHR protects against unjustified interference with privacy and 

family life, however article 8(2) provides for limitations on this right.356 Regarding 

article 8 the ECtHR has held that, ‘a person’s body concerns the most intimate aspect 

                                                        
353 Herczegfalvy v Austria (1992) 15 EHRR 437. 
354 Herczegfalvy v Austria (1992) 15 EHRR 437, [82]. 
355 Article 8 of the ECHR protects against unjustified interference with personal integrity. Article 8(2) 

provides for limitations of this right. 
356 Article 8 (1) Everyone has the right to respect for his private and family life, his home and his 

correspondence. (2) There shall be no interference by a public authority with the exercise of this right 

except such as is in accordance with the law and is necessary in a democratic society in the interest of 

national security, public safety, or the economic well-being of the country, for the prevention of 

disorder or crime, for the protection of health or morals, or for the protection for the rights and 

freedoms of others. 
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of private life. Thus, a compulsory medical intervention, even if it is of minor 

importance, constitutes an interference with this right’.357 However, an intervention in 

a persons’ private life will only be a violation of article 8(1) if the criteria for article 

8(2) are not met. These criteria include a necessity to demonstrate that the measure 

was not in accordance with domestic law, was not necessary in a democratic society, 

and not in the interests of, the protection of health or for the protection of the rights 

and freedoms of others. Generally forced medical treatment will only be acceptable if 

it is for a legitimate aim and this is often justified under ‘the protection of health or 

for the protection of the rights and freedoms of others’.358 

 

The therapeutic necessity exception creates a huge obstacle for children, already in a 

very vulnerable situation, who do not agree with or consent to the treatment they are 

receiving. Forced treatment will be justified if it is said to be therapeutic and the 

ECtHR’s article 3 jurisprudence has been highly deferential to mental health 

authorities.359  Again this raises questions and creates a challenge when calling for 

further scrutiny of consultant psychiatrist’s power in mental health treatment, by way 

of substantive safeguards in legislation for children. Fortunately, there is potential for 

the development of article 3 protections.  The ECtHR has begun to note the 

recommendations of the European Committee for the Prevention of Torture (CPT), 

which takes a more extensive interpretation of article 3.360  The CPT’s view on the 

                                                        
357 YF v Turkey App No 24209/94 (22 July 2003) [33]. 
358 See Schneiter v Switzerland App No 63062/00 (31 March 2005); See also Irish case on this point, 

MX v HSE.  
359  Bartlett, ‘The Necessity must be Convincingly Shown to Exist: Standards for Compulsory 

Treatment for Mental Disorder Under the Mental Health Act 1983’ (2011) 19 Medical Law Review 

514; see also Gostin, ‘Human Rights of Persons With Mental Disabilities: The European Convention of 

Human Rights’ (2000) 23(2) International Journal of Law and Psychiatry 125, 150.  
360 See discussion in Donnelly, ‘From Autonomy to Dignity: Treatment for Mental Disorders and the 

Focus for Patient Rights’ in McSherry (ed), International Trends in Mental Health Laws (Law in 
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matter of consent to treatment is that patients must be placed in a position to give free 

and informed consent.361  The CPT standards provide that: 

Patients should, as a matter of principle, be placed in a position to give their 

free and informed consent to treatment. The admission of a person to a 

psychiatric establishment on an involuntary basis should not be construed as 

authorising treatment without his consent.  It follows that every competent 

patient, whether voluntary or involuntary, should be given the opportunity to 

refuse treatment or other medical intervention.  Any derogation from this 

fundamental principle should be based upon law and only relate to clearly and 

strictly defined exceptional circumstances.362 

The CPT standards also require that treatment for mental health patients are based on 

an individualised treatment plan; this should include a wide range of rehabilitative 

and therapeutic activities. 363  Bartlett explains that the standards do not entirely 

prohibit involuntary treatment; but make it clear that compulsion is permitted only in 

strictly defined circumstances and only following appropriate procedural 

safeguards.364 The ECtHR affirmed this position in X v Finland finding a violation of 

article 8 in circumstances where:  

The decision to confine the applicant for involuntary treatment included an 

automatic authorisation to proceed to forcible administration of medication if 

the applicant refused the treatment. The decision-making was solely in the 

hands of the doctors treating the patient, who could take even quite radical 

                                                                                                                                                               
Context, Volume 26(2), The Federation Press 2008) 54, where she sites the case Dybeku v Albania 

(227, para 19).  
361 Eight General Report of the European Committee for the Prevention of Torture on its activities from 

January 1 to December 31 (1997) para 41. 
362 CPT Standards, CPT/Inf/E (2002) (1, Rev 2004) 57, para 41. 
363 Ibid., 57, para 38. 
364  Bartlett, ‘The Necessity must be Convincingly Shown to Exist: Standards for Compulsory 

Treatment for Mental Disorder Under the Mental Health Act 1983’ (2011) 19 Medical Law Review 

521. 
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measures regardless of the applicant’s wishes. Moreover, their decision-

making was free from any kind of immediate judicial scrutiny: the applicant 

did not have any remedy available whereby she could require a court to rule 

on the lawfulness, including proportionality, of the forced administration of 

medication, or to have it discontinued.365 

 

The ECtHR held that, ‘forced administration of medication represents a serious 

interference with a person’s physical integrity, and must accordingly be based on a 

“law” that guarantees proper safeguards against arbitrariness’.366  The CPT standards 

refer to the ‘competent’ patient, a criterion that is so deeply rooted in treatment 

decisions, and this is why it is so crucial that children have a presumption of capacity 

based on their evolving capabilities and appropriate support when needed.  Similar to 

the position of the applicant in X v Finland, children admitted voluntarily or 

involuntarily are subject to automatic authorisation of forced treatment if deemed 

necessary.  Indeed applying Glass v United Kingdom, it is arguable that a child treated 

against her wishes and without consultation with her parents is a violation of the 

child’s right to physical integrity under article 8. 

 

Further to this, the CRPD must be considered in the context of consent to treatment.  

The CRPD provides a right to medical treatment based on consent, and significantly, 

it calls for increased recognition of a persons’ legal capacity.367  In addition, article 17 

of the CRPD may influence the jurisprudence of the ECtHR by restricting 

unwarranted treatment in situations where treatment is justified under article 3 or 

                                                        
365 X v Finland [2012] ECHR 1371. 
366 Ibid. 
367 Article 25 (d) and article 12. 
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article 8 of the ECHR.368  Bartlett notes that the ‘expectation is that choices cannot be 

imposed on persons with disabilities when they are not imposed on persons without 

disabilities.’369  In its Concluding Observations on Tunisia, the CRPD Committee 

expressed concern ‘about the lack of clarity concerning the scope of legislation to 

protect persons with disabilities from being subjected to treatment without their free 

and informed consent, including forced treatment in mental health services.’  In 

addition it recommended that Tunisia ‘incorporate into the law the abolition of 

surgery and treatment without the full and informed consent of the patient.’ 370  

However, Bartlett notes that it is too early to write with any certainty about how the 

CRPD will be interpreted by the ECtHR. Nonetheless, ‘it does seem clear that at the 

very least, much clearer justifications will be required for compulsory treatment in the 

coming years, if it is to be permitted at all.’ 371  It is hoped that more stringent 

justifications will be considered in the reform of Irish mental health law.372 

 

The CRPD takes an autonomy-based approach to disability issues.  Therefore, it 

advocates that treatment should be based on dignity, autonomy and free and informed 

consent.373  It provides that people should be placed in an enabling environment so 

they can exercise their legal capacity on an equal basis with others (article 12).  

According to Weller ‘the CRPD’s clear emphasis on the principle of non-

discrimination expands the operation of article 25 (on the right to health) and article 

12 (on the right to equality before the law) to encompass effective limitations on 

                                                        
368 See previous discussion under the CRPD section. 
369  Bartlett, ‘The Necessity must be Convincingly Shown to Exist: Standards for Compulsory 

Treatment for Mental Disorder Under the Mental Health Act 1983’ (2011) 19 Medical Law Review 

516. 
370 Committee on the Rights of Persons with Disabilities (2011a), paras. 28 and 29. 
371  Bartlett, ‘The Necessity must be Convincingly Shown to Exist: Standards for Compulsory 

Treatment for Mental Disorder Under the Mental Health Act 1983’ (2011) 19 Medical Law Review 

516. 
372 See chapter seven for discussion regarding the current review of the Mental Health Act 2001. 
373 Article 25 (d) 
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involuntary medical treatment through the requirement to develop genuine processes 

of supported decision-making in health care.’374  It is clear from the literature that the 

CRPD has great potential as an influential tool in strengthening ECHR rights in 

relation to admission and treatment under mental health law. 

7.3. The ECHR and potential implications of the CRPD 

The ECtHR has interpreted the ECHR to provide protections to applicants with 

mental health problems.  However, in deciding some of its cases the ECtHR has failed 

to consider the sensitive issue of the needs of children with mental health problems to 

have their rights adequatley protected.375  In Glass v United Kingdom, the ECtHR 

found a violation of the child’s right to physical integrity under article 8. While this 

finding is important for asserting parental rights to consent it failed to discuss the 

broader issue of the child’s intellectual disability. The ECtHR will have to hear cases 

involving applicants with mental health problems from the viewpoint of the social 

model of disability.376  The ECtHR must take account of the broader disability issue 

in the case rather than a narrow view of the legal issues at hand. This means that 

difference must be taken into account.  The CRPD recognises that for children with 

disabilities to be treated equally, there must be an acceptance of their difference. 

Therefore, while children with disabilities are entitled to the same respect and dignity 

as the rest of humanity, they are also entitled to reasonable accommodation of their 

difference in order to obtain the CRPD’s goal of inclusion and full participation.377  

 

                                                        
374 Weller, ‘Supported Decision-Making and the Achievement of Non-Discrimination: The Promise 

and Paradox of the Disabilities Convention’ in McSherry (ed), International Trends in Mental Health 

Laws (Law in Context, Volume 26(2), The Federation Press 2008) 87.  
375 Dimopoulos, Issues in Human Rights Protection of Intellectually Disabled Persons (Ashgate 2010) 

98-99. 
376 Ibid., 207. 
377 Dhanda, ‘Construction a New Human Rights Lexicon: Convention on the Rights of Persons with 

Disabilities’ (2008) 8 SUR- International Journal of Human Rights 47. 
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The ECtHR will have to consider whether a State has failed to remove the barriers 

that restrict children with mental health problems from exercising their human rights 

in order to determine whether a ECHR right has been violated.378  Furthermore, Flynn 

and Arstein-Kerslake have articulated how the CRPD, in particular article 12, can 

impact the decisions of the ECtHR so that disability as a human rights issue is 

respected and protected under the ECHR. According to Flynn and Arstein-Kerslake, 

this can be achieved by a finding that, ‘the denial of legal capacity to persons with 

disabilities is a violation of the right to freedom from discrimination’.379  Finding a 

violation of the right to freedom from discrimination would require the denial of legal 

capacity itself to be a violation of an ECHR right.380  Flynn and Arstein-Kerslake 

explain that there ‘would then require a finding that people with disabilities are 

actually being discriminatorily denied legal capacity, thereby being discriminatorily 

denied their ECHR rights to privacy and liberty.’ 381  The ECtHR could find, for 

example, a violation of article 8 which could not be justified by reference to article 

8(2) criteria -harm to self or others- where a child with a mental health problem is 

considered to lack capacity to consent to admission and treatment solely based on the 

mental health problem.  This is the practice in Ireland currently, where children with 

no mental health problem can consent to medical treatment once they are 16 years 

old, yet under mental health law the age of consent jumps to 18 years.382 This is a 

clear example of discrimination based on the child having a mental health problem. 

The ECtHR has already indicated that it is prepared to interpret ECHR rights in the 

                                                        
378 Dimopoulos, Issues in Human Rights Protection of Intellectually Disabled Persons (Ashgate 2010) 

208. 
379 Flynn and Arstein-Kerslake, ‘The Support Model of Legal Capacity: Fact, Fiction, or Fantasy?’ 32 

Berkeley Journal of International Law (2014) 141. 
380 Ibid., 141. 
381 Ibid., 141. This is also evident in CRPD Committee’s General Comment on Article 12. 
381 Flynn and Arstein-Kerslake, ‘The Support Model of Legal Capacity: Fact, Fiction, or Fantasy?’ 32 

Berkeley Journal of International Law (2014) 141. 
382 Considered in chapter seven. 
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light of the CRPD.  In Glor v Switzerland,383 the ECtHR considered whether there had 

been a violation of articles 8 and 14 of the ECHR.  The case concerned alleged 

discriminatory treatment of a man with diabetes. The ruling has significant 

implications for all persons with disabilities. The court found a violation of the right 

to non-discrimination on the basis of the applicant’s disability, the court also referred 

to the CRPD and confirmed that people with disabilities are entitled to reasonable 

accommodation in work situations.384  The Glor decision indicates that it is likely that 

the CRPD will influence interpretations of ECHR rights in cases involving disabled 

persons.385   

8. Conclusion  
 

8.1. Conclusion for Part One 

This chapter provides a critical analysis of international and regional human rights 

frameworks from a child’s rights perspective.  The purpose of this analysis is to 

present a CRIA framework from which human rights indicators can be selected and 

used to develop an impact assessment tool.  The CRAJIA tool developed in this thesis 

in chapter five will then be used to measure the State’s obligations to respect, protect 

and fulfill children’s rights under mental health law and policy.  Chapters six and 

seven apply this tool to domestic legal and policy frameworks to uncover the impact 

of these frameworks on the realisation of children’s rights.  The following summary 

will outline the human rights indicators selected from the CRIA framework in this 

chapter.   

 

                                                        
383 Glor v Switzerland App No 13444/04 (ECtHR, 30 April 2009). 
384 Stavert, ‘United Nations Convention on the Rights of Persons with Disabilities: Possible 

Implications for Scotland for Persons with Mental Disorder’ (2009) Issue 47 Scottish Human Rights 

Journal. 
385 Stavert, ‘United Nations Convention on the Rights of Persons with Disabilities: Possible 

Implications for Scotland for Persons with Mental Disorder’ (2009) Issue 47 Scottish Human Rights 

Journal. 
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The key indicators arising from the International Bill of Human Rights, 386  and 

necessary for underpinning the CRAJIA tool are the following: (1) ‘All humans are 

born free and equal in dignity and rights’;387 (2) The status and effect of international 

human rights standards on national law will depend on the nature of the right and 

whether national law takes a monist or dualist approach to implementation. This is a 

structural indicator and asks whether the relevant treaty has been ratified and if so, is 

it incorporated into constitutions or legislation?;388 (3) The effectiveness of a remedy 

in practice will depend on the enforcement mechanism of the human rights 

instrument389 and the available domestic process to enable fulfilment of the right in 

question. This is a process indicator and can help in directly monitoring the 

progressive fulfillment of the right or the process of protecting the right; therefore it 

measures the State’s willingness to give effect to its commitments.390 

 

After due consideration given to children’s rights in an international context, the 

research indicates that there are clear safeguards, and indicators for best practice, 

which must be applied during a decision-making process impacting on a child’s life.  

All decision-making processes applicable to children must first be guided by a best 

interests assessment. A decision-makers assessment of ‘age and maturity’ and their 

approach to capacity in this context will play a major role in determining the child or 

young person’s ability to achieve a remedy for a violation of their rights. Evidence 

                                                        
386 International Bill of Human Rights includes International Covenant on Civil and Political Rights 

and International Covenant on Economic, Social and Cultural Rights, and The United Nations 

Declaration of Human Rights. 
387 UDHR, article 1 
388  See United Nations, Using Indicators to Promote and Monitor the Implementation of Human 

Rights: Report on the Work of the Office of the United Nations High Commissioner for Human Rights 

on Indicators for the Treaty Bodies (HRI/MC/2008/3) (June 2008) para 18. 
389 Issues arising from this will be discussed further in chapter four 
390  See United Nations, Using Indicators to Promote and Monitor the Implementation of Human 

Rights: Report on the Work of the Office of the United Nations High Commissioner for Human Rights 

on Indicators for the Treaty Bodies (HRI/MC/2008/3) (June 2008) para 19. 
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indicates that age cannot be the determining factor to deny legal capacity, and this 

means that all children are entitled in the first instance to form and express a view.  A 

capacity assessment must only be to determine the influence the child’s opinion will 

have in the decision-making process, which means there is no requirement to screen 

for a capacity standard in the initial stage of facilitating the child to express a view. 

The research in this chapter has highlighted a number of essential human rights 

indicators: 

1. Children must be respected as rights-holders with the capacity for 

autonomy and self-determination. (articles 5, 12 CRC; articles 3, 7, 12 

CRPD; article 1 ICCPR, ICESCR) 

2. The best interests assessment must be applied using the threefold concept. 

(article 3 CRC) 

3. The will and preference of the child must form part of what is in the 

child’s best interests. (article 3 CRC; articles 7, 12 CRPD) 

4. A child-friendly process must be developed to facilitate children to express 

their views; this is based on the underlying presumption the all children 

can form a view. (article 12 CRC; article 7 CRPD)  

5. Children must be provided with age appropriate information to form a 

view. (article 12, 13, 17 CRC; article 7 CRPD) 

6. The child’s ‘status’ i.e. having a mental health problem or their age cannot 

be the sole justification for denial of capacity. (article 12 CRC; articles 3, 

7, 12 CRPD) 

7. Recognition of the child’s evolving capacities and right to participate must 

be central principles in a decision-making process; this includes providing 

support if it is necessary for a child to effectively participate. (articles 5, 12 
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CRC; articles 3, 5, 7, 12 CRPD) 

8. The assessment of a child’s capacity must only take place to determine the 

influence of the child’s views on the outcome of the decision. (article 12 

CRC) 

9. The functional approach to assessing capacity must equally apply to 

children. (article 12 CRC) 

10. When weighing ‘other’ considerations in the best interests assessment, the 

above principles must guide the decision-maker and have an influence on 

the outcome. (articles 3, 12 CRC) 

 

8.2. Conclusion for Part Two 

 

The ECHR has been incorporated into many domestic legal systems, thus allowing its 

protections to be accessed nationally.  This is important in the context of seeking a 

remedy in national courts’ for violations of the human rights protected in the ECHR. 

The research in this chapter indicates the ECHR requires us to look at children as 

individual rights-holders and therefore is a significant tool to advance the realisation 

of children’s rights. This chapter examined the ECtHR’s jurisprudence in the mental 

health arena and discussed how the CRPD, like the CRC, can help develop and 

expand ECHR rights, and thus national law, for children in the context of admission 

and treatment for mental health problems.  While the ECtHR’s jurisprudence on the 

issue of a minor’s consent to medical treatment is not yet developed, the court has 

taken interpretive approaches to develop the potential of the ECHR to advance 

children’s rights.  However, forced treatment or treatment without consent can be 

justified if it is said to be a therapeutic necessity and the ECtHR’s article 3 
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jurisprudence has been highly deferential to mental health authorities.  This is a 

significant obstacle for children when decisions regarding medical treatment are 

generally made on basis of a paternalistic notion of best interests. 

The most litigated provision of the ECHR on behalf of children is article 8, the right 

to respect for private and family life.  Importantly, in the context of treatment, and 

admission to inpatient mental health hospitals, article 8 provides safeguards for the 

right to respect for physical and mental integrity.  In this regard article 8 has been 

used to challenge forced mental health treatment.  The main ECHR articles relevant to 

detention and treatment for a mental health problem are article 3 (prohibition of 

torture), article 5 (liberty and security) and article 8 (respect for private and family 

life).  From the analysis of these articles in this chapter the following human rights 

indicators have been selected for the development of the CRAJIA tool in chapter five: 

1. Article 5(1), provides that ‘[e]veryone has the right to liberty and security of 

person. No one shall be deprived of his liberty save in the following cases and 

in accordance with a procedure prescribed by law’. 

2. Article 5(1)(e) allows for deprivation of liberty on grounds of unsoundness of 

mind provided the Winterwerp criteria are met: detention must be based on 

objective medical evidence of a true mental disorder; it must be a 

proportionate response; and is carried out in accordance with a procedure 

prescribed by law. 

3. HL v United Kingdom: the ECtHR held that due to the absence of procedural 

safeguards for the admission of and detention of incapable but compliant 

people there was no protection for the arbitrary deprivation of liberty. 

4. Storck v Germany: the ECtHR found that the applicant had been deprived of 
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her liberty ‘against her will or at least without her consent’, and that this was 

not ‘lawful’ within the meaning of article 5(1) as there was no court order for 

her detention. 

5. Article 8(1) of the ECHR protects against unjustified interference with privacy 

and family life, however article 8(2) provides for limitations on this right. 

6. X v Finland: the ECtHR held that, ‘forced administration of medication 

represents a serious interference with a person’s physical integrity, and must 

accordingly be based on a “law” that guarantees proper safeguards against 

arbitrariness’. 

7. Storck; HL: Member States have a positive obligation under articles 5 and 8 of 

the ECHR to ensure effective supervision and review of decisions to detain or 

to treat without consent. 

8. Article 17 of the CRPD may influence the jurisprudence of the ECtHR by 

restricting unwarranted treatment in situations where treatment is justified 

under article 3 or article 8 of the ECHR. 

9. The CRPD takes an autonomy-based approach to disability issues.  Article 25 

advocates that treatment should be based on dignity, autonomy and free and 

informed consent. 
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1.  Introduction 
 

Access to justice is a human rights issue and a concept that is broad, complex and 

extremely important for the realisation of all other rights. Consequently, ‘access to 

justice’ warrants analysis in its own right.  The purpose of this chapter is to examine 

access to justice as a concept and a right in order to identify the indicators relevant for 

the CRAJIA tool.  Thus this chapter represents an access to justice impact assessment 

framework, which compiles and analyses the relevant human rights instruments and 

interpretive sources required for the selection of human rights indicators.  The right of 

access to justice has its foundation in provisions in international and regional law that 

address the equality of people before the law, their right to equal protection under the 

law, and their right to be treated fairly by a tribunal or court.  The discussion in this 

chapter will go beyond the scope and content of the rights found in statute and 

convention law to explore a deeper understanding of the essential components that are 

necessary for access to justice to be effective.  The literature identifies the essential 

components and frames them in four key dimensions of access to justice: substantive, 

procedural, symbolic and participatory.  Each dimension provides a critical 

perspective necessary for assessing how and why people encounter barriers to 

accessing justice within legal and policy frameworks.  These components were 

developed in response to emerging concerns regarding the structural and systematic 

barriers some people face when trying to access justice.  Consequently, the latter 

dimensions will be crucial in formulating indicators necessary for the CRAJIA tool.  

 

The AJIA framework presented in this chapter is underpinned by international and 

regional law including the guarantee under the European Convention on Human 
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Rights (ECHR), and in line with the caselaw of the European Court of Human Rights 

(ECtHR), that everyone, including children, has the right of access to justice and to a 

fair trial in all its components.  In this context it is important to reiterate the 

substantive rights relevant for children, which are encompassed in the right of access 

to justice.  These include the following: the right to information, the right to be heard 

and to participate, the right to legal representation and other assistance, the right to a 

fair hearing and to an effective remedy.  

 

This chapter will be presented in three parts.  The first part will outline the historical 

evolution of the concept of access to justice and its emergence as a right in 

international law.  This part will examine how access to justice is protected in an 

international and regional context.  The focus here will be on human rights treaties in 

the Council of Europe (CoE), the European Union (EU), and the United Nations (UN) 

and their monitoring bodies.  The second part will examine the contemporary 

literature on access to justice, which highlights the central concerns in this area for 

vulnerable groups and individuals that seek a remedy for breaches of their rights.  

Moreover, it sets out the key dimensions necessary for any access to justice strategy 

seeking to measure the effectiveness of legal systems.  In the third part, consideration 

will be given to the ‘three waves’ in the access to justice movement, as discussed in 

the Florence Access to Justice Project. 1   This part introduces the traditional and 

emerging barriers that impede individuals accessing justice and the solutions 

advanced to overcome those obstacles.  Moreover, this section introduces the ‘third 

wave’ of the access to justice movement, and it can be viewed as linking the historical 

                                                        
1 Cappelletti (ed), ‘Florence Access to Justice Project’ (Sijthoff and Giuffr6, Volume 1-4); Bryant, 

Cappelletti and Mauro, ‘Access to Justice: The Newest Wave in the Worldwide Movement to Make 

Rights Effective’ (1978) 27 Buffalo Law Review 181. 
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and contemporary debates in this area. Prior to the introduction of the three parts 

outlined above, the following few paragraphs will set out the meaning of access to 

justice for the purpose of this thesis. 

 

2. Access to Justice in the Context of Children, Young People and Mental 

Health Law 
 

2.1. Definitions and context 

The term ‘access to justice’ is not defined in any comprehensive manner and 

continues to be used in different ways in different contexts. Traditionally, the term 

refers to opening up the justice system to disadvantaged groups in society.  Lord et al 

explains that: 

‘Access to justice’ is a broad concept, encompassing people’s effective access 

to the systems, procedures, information, and locations used in the 

administration of justice.  People who feel wronged or mistreated in some way 

usually turn to their country’s justice system for redress. Persons with 

disabilities have often been denied access to fair and equal treatment before 

courts, tribunals, law enforcement officials, and other bodies that make up the 

justice system because they have faced barriers to their access. Such barriers 

not only limit the ability of people with disabilities to use the justice system, 

but also limit their contributions to the administration of justice.2  

 

In this thesis the term ‘access to justice’ is used to refer to the ability to achieve a fair 

and timely remedy for violations of rights as set out in national and international laws 

                                                        
2  Lord et al., (eds), ‘Human Rights. Yes! Action and Advocacy on the Rights of Persons with 

Disabilities’ (University of Minnesota Human Rights Centre, 2009) 127-128. 
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and standards, including the ECHR, the CRC and the CRPD.3  For children in need of 

inpatient mental health care and treatment, the ‘ability to achieve’ a remedy or ‘access 

to justice’ requires that law and policy provides for their legal empowerment. 4  

Therefore, children admitted to inpatient child and adolescent mental health services 

(CAMHS) must be enabled to access information, advice, advocacy, and have access 

to independent complaints procedures and to the courts and other administrative 

bodies with the necessary legal and other assistance.5  

 

According to the CoE definition, child-friendly justice means:  

 

Creating a justice system which guarantees the respect and the effective 

implementation of all children’s rights, giving due consideration to the child’s 

level of maturity and understanding and to the circumstances of the case. It is, 

in particular, justice that is accessible, age appropriate, speedy, diligent, 

adapted to and focused on the needs and rights of the child, respecting the 

rights of the child including the rights to due process, to participate in and to 

understand the proceedings, to respect for private and family life and to 

integrity and dignity.6 

 

                                                        
3 This definition is in line with the UN Common Approach to Justice for Children (2008) and the 

definition given in the Report of the UN High Commissioner of Human Rights, Access to Justice for 

Children (2014) 4.   
4 Report of the UN High Commissioner of Human Rights, Access to Justice for Children (2014) 4.   
5 Committee on the Rights of the Child, General Comment No 5 General Measures of Implementation 

of the Convention on the Rights of the Child (2003) para 24; See United Nations Development 

Programme, Access to Justice: Practice Note (September 2004) 10; United Nations Development 

Programme, Programming for Justice: Access for all, A Practitioners Guide to a Human Rights-Based 

Approach to Access to Justice (2005). 
6 Committee of Ministers, Guidelines of the Committee of Ministers of the Council of Europe on Child-

Friendly Justice (2010) article II.  
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Therefore, the ability to achieve a fair and timely remedy for violations of rights 

requires justice that complies with the above definition. ‘Access to justice’ is an 

umbrella concept underpinned by the relevant international and regional law 

necessary to ensure people’s effective access to and participation in the justice 

system.  The child-friendly justice movement calls for change in how the justice 

system interacts with children. The movement is built on the foundation of children’s 

rights, and brings together a framework that will empower children to enforce their 

rights and governments to fulfil their obligations in this regard. 7  The research in this 

chapter supports the selection of human rights indicators that are relevant to creating a 

child-friendly justice system in Irish mental health law and policy. 

 

The words ‘access to justice’ focus on two basic purposes of the legal system: first, 

the system must be equally accessible to all; second, it must lead to results that are 

individually and socially just.8  There must be justice in the process and justice in the 

outcome.  Therefore, making access to justice ‘effective’ means aiming always for the 

ultimate goal of equality before the law and due process of the law.  As outlined in 

chapter three, ‘equality before the law is a basic general principle of human rights 

protection and is indispensable for the exercise of other human rights.’9  The right to 

equal recognition before the law is articulated in article 12 of the CRPD and requires 

                                                        
7  Child-Friendly Justice: Guaranteeing Children’s Rights within the EU Framework (Conference, 

Belfast, March 2013); Council of Europe Programme, International Justice For Children, “Building a 

Europe for and with children” (Conference, 2008); Committee of Ministers, Guidelines of the 

Committee of Ministers of the Council of Europe on Child friendly Justice (2010); Report of the United 

Nations High Commissioner for Human Rights, Access to Justice for Children (2013) 4; Human Rights 

Council, Resolution on the Rights of the Child: Access to Justice for Children (25 March 2014). 
8 Cappelleti et al., ‘Access to Justice: The Newest Wave in the Worldwide Movement to make Rights 

Effective’ (1978) 27 Buff. Law Review 181, 182. This article was written from work undertaken to 

complete the Florence Access to Justice Project. 
9 See discussion in chapter three. See also Committee on the Convention on the Rights of Persons with 

Disabilities, General Comment No 1 Article 12 Equal Recognition Before the Law (2014) para 1. 
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State parties to empower and enable persons with mental health problems to exercise 

their legal capacity on an equal basis with others.    

 

Due process of law has both procedural and substantive elements.  In Re the Criminal 

Law (Jurisdiction) Bill, 10  O'Higgins C.J., discussing article 38.1 of the Irish 

Constitution stated: ‘[t]he phrase ‘due course of law’ requires a fair and just balance 

between the exercise of individual freedoms and the requirements of an ordered 

society’.  It is the tension that exists between the ‘freedoms’ children are granted 

under law and the legal and societal barriers they face when attempting to exercise 

their freedoms that form the basis of this thesis.  The concept of procedural due 

process embraces the ‘obligation to provide fair notice and a fair hearing to 

individuals before depriving them of their life, liberty or property.’11  Consequently, 

there will be an examination of the obligation to provide due process of law for 

children and young people under mental health law.  

 

The substantive aspect of due process ensures that governments are barred from 

enforcing policies that are unfair or unjust.12  An example of this is where a person is 

denied his or her rights guaranteed under the ECHR due to an unjust process, such as: 

providing a right to consent to treatment for children 16 years and over in general 

healthcare, compared to denying these children the same right if they require inpatient 

mental health treatment.  Here their article 8 rights are denied based on their ‘mental 

                                                        
10 [1977] IR 129. 
11 Scheb, An Introduction to the American Legal System (2nd ed, Aspen Publishers 2010) 23. 
12 Ibid., 28. 
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health problem’, which is discriminatory, unfair, and unjust. 13   These issues are 

discussed further below in the section on the ECHR. 

 

3. Part one: Access to Justice: Historical Evolution and the Emergence of 

a Right in International and Regional law 
 

3.1. United Nations, equality before the law and the right to a fair trial. 

The consequences of the Second World War led to the evolution of the concept of 

human rights. The Universal Declaration of Human Rights (UDHR)14 was written in 

response to the war to ensure ‘justice and peace in the world’ and that human rights 

would be protected by the rule of law.15 Since its adoption, human rights have become 

so well developed that it has been referred to as an ‘industry’, with vast numbers of 

individuals and non-governmental organisations (NGOs) increasingly raising 

awareness of human rights issues.16 A concern that receives on-going attention from 

NGOs, human rights bodies and State parties is the barriers facing those who wish to 

access the justice system to remedy a rights violation.17  

 

Human rights standards relevant to ensuring access to justice for children are set out 

in a number of binding and non-binding international and regional instruments.18 The 

justice system is inherently linked with the implementation of human rights standards 

                                                        
13 See discussion below regarding ECtHR jurisprudence; MH v United Kingdom App No 11577/06 

(ECHR, 22 October 2013). 
14 Adopted by UN General Assemble 1948. 
15 Preamble to the UDHR. 
16 O’Malley, ‘The Development of International Human Rights Law: A Look to the Future’ in Liz 

Heffernan (ed), Human Rights A European Perspective (The Round Hall Press 1994) 24. 
17 See Florence Access to Justice Project; Report of the United Nations High Commissioner for Human 

Rights, Access to Justice for Children (2013) 4; Human Rights Council, Resolution on the Rights of the 

Child: Access to Justice for Children (25 March 2014); note also Committee on the Convention on the 

Rights of Persons with Disabilities, General Comment No 1 Article 12 Equal Recognition Before the 

Law (2014).  
18 For a full list see the Report of the United Nations High Commissioner for Human Rights, Access to 

Justice for Children (2013) 4. 
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and the UDHR19 and other major international and regional treaties,20 have adopted 

provisions to advance the realisation of the right to access justice.  The UDHR 

provides that everyone is born free and equal in dignity and rights, and emphasises the 

‘universal’ nature of the rights and freedoms set out therein.21 The UDHR states that, 

‘[a]ll are equal before the law and are entitled without any discrimination to equal 

protection of the law’.22   Significantly, the UDHR provides that everyone has a right 

to an effective remedy by a competent national tribunal for acts violating the 

fundamental rights granted to him by the constitution or by law,23 and to a fair and 

public hearing by an independent and impartial tribunal.24  These rights are further 

addressed in articles 14 to 16 of the International Covenant on Civil and Political 

Rights25 (ICCPR), and articles 2 and 15 of the Convention on the Elimination of 

Discrimination Against Women (CEDAW).26 

 

The ICCPR, article 14, provides that: 

  

All persons shall be equal before the courts and tribunals. In the determination 

of any criminal charge against him, or of his rights and obligations in a suit at 

law, everyone shall be entitled to a fair and public hearing by a competent, 

independent and impartial tribunal established by law.27 

 

                                                        
19Article 6 through 11 of UDHR 
20 International Covenant on Civil and Political Rights; Convention on the Elimination of 

Discrimination Against Women; Convention on the Rights of Persons with Disabilities; European 

Convention on Human Rights. 
21 UDHR, articles 1 and 2. 
22 UDHR, article 7. 
23 UDHR, article 8. 
24 UDHR, article 10. 
25 1966 and Entered into force 23 March 1976. 
26 The Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) was 

adopted by the General Assembly in 1979.   
27  Article 14(1) Right to equality before courts and tribunals and to a fair trial. 
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Referring to article 14 the Human Rights Committee stated, ‘[t]he right to equality 

before the courts and tribunals and to a fair trial is a key element of human rights 

protection and serves as a procedural means to safeguard the rule of law. Article 14 of 

the Covenant aims at ensuring the proper administration of justice, and to this end 

guarantees a series of specific rights.’28  Like article 6 of the ECHR, article 14 of 

ICCPR guarantees equal access to courts and tribunals, equality of arms and 

proceedings that are free from discrimination of any kind. 29   Emerging barriers 

continue to impede the proper administration of justice for many people, causing 

violations of rights and increased attention given to these issues from monitoring 

bodies.30  Although article 14 of ICCPR provides a right to equality before the law it 

does not provide the detail evident in article 12 of the CRPD.  Article 12 (CRPD) 

articulates what this right means and what is necessary for it to be effective for 

persons with disabilities.31 

 

Closely related to the right to a fair trial is the right to liberty and security of the 

person.  The ICCPR provides for this right under article 9: 

 

Everyone has the right to liberty and security of person.  No one shall be 

subjected to arbitrary arrest or detention.  No one shall be deprived of his 

liberty except on such grounds and in accordance with such procedure as are 

established by law.32 

… 

                                                        
28 Human Rights Committee, General Comment No 32 Article 14 Right to Equality before Courts and 

Tribunals and to a Fair Trial (2007) para 2. 
29 Ibid., para 8. 
30 Ibid.; Council of Europe, European Convention of Human Rights, Practical Guide on Article 6- 

Right to a Fail Trial- Civil Limb (2013). 
31 See discussion in chapter three. 
32 ICCPR, article 9(1). 
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Anyone who is deprived of his liberty by arrest or detention shall be entitled to 

take proceedings before a court, in order that that court may decide without 

delay on the lawfulness of his detention and order his release if the detention 

is not lawful.33 

 

The Human Rights Committee (HRC) in their General Comment No. 35 clarifies that 

this right applies to ‘everyone’: ‘“[e]veryone” includes, among others, girls and boys, 

soldiers, persons with disabilities, lesbian, gay, bisexual and transgender persons, 

aliens, refugees and asylum seekers, stateless persons, migrant workers, persons 

convicted of crime, and persons who have engaged in terrorist activity.’34 The right to 

liberty is of profound importance to each and every one of us, and its significance is 

emphasised by the HRC in the following statement: ‘[l]iberty and security of person 

are precious for their own sake, and also because the deprivation of liberty and 

security of person have historically been principal means for impairing the enjoyment 

of other rights.’35 Therefore, while a person’s body may be confined lawfully he/she 

nonetheless enjoys other rights which during a period of deprivation, his/her most 

vulnerable time, must be protected with vigilance. 

 

In 2013, the Committee on the Elimination of Discrimination against Women 

(CEDAW Committee) drafted a Concept Note on Access to Justice for women.  The 

purpose of the Concept Note is to initiate discussion with intent on writing a general 

recommendation on this issue.  The general recommendation will enhance the 

visibility of this issue and clarify the obligations required by States to ensure they 

                                                        
33 ICCPR, article 9(4) 
34 Human Rights Committee, General Comment No 35 Article 9 (Liberty and Security of the Person) 

(2014) para 3. 
35 Ibid., para 2. 
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implement measures to overcome the barriers faced by women accessing justice.36  

Access to justice is an ongoing concern for the CEDAW Committee and it has 

continuously reminded State parties of the need to ensure that women have access to 

fair and effective remedies when their rights are violated.37  Article 15 of CEDAW is 

a response to gender bias in legal systems38 and specifically states that women shall 

be accorded equality with men before the law, that their legal capacity be identical to 

that of men, and that they shall have opportunity to exercise their legal capacity.   

 

The problems faced by women, in some cultures, when accessing justice are similar to 

those faced by children; they are seen as lacking legal capacity because of their status.  

The general recommendation ‘will elaborate on the nature of the right of access to 

justice in the context of CEDAW and will aim to set out a concrete framework within 

which states must exercise the obligation under the Convention to respect, protect, 

promote and fulfill access to justice for women as a human right.’39  This resource 

will be a welcome addition to the literature identifying the barriers to accessing justice 

and providing mechanisms to overcome them.  Moreover, the findings can be 

extrapolated from the literature and used to progress the right of access to justice for 

children and young people.  Indeed, the UN High Commissioner for Human Rights 

recently explained the nature of the right of access to justice in the context of 

children’s rights.40  The CRC Committee and the UN High Commissioner for Human 

                                                        
36 Committee on the Elimination of Discrimination against Women, Concept Note on Access to justice 

(53rd Session) available at: http://www.ohchr.org/EN/HRBodies/CEDAW/Pages/Accesstojustice.aspx 
37  Committee on the Elimination of Discrimination against Women, Concept Note on Access to justice 

(53rd Session) 3. 
38 Freeman, Chinkin, Rudolf, The UN Convention on the Elimination of all Forms of Discrimination 

against Women, A Commentary (Oxford University Press, 2012)  392. 
39 Committee on the Elimination of Discrimination against Women, Concept Note on Access to justice 

(53rd Session) 2. 
40  See Report of the United Nations High Commissioner for Human Rights, Access to Justice for 

Children (2013). 

http://www.ohchr.org/EN/HRBodies/CEDAW/Pages/Accesstojustice.aspx
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Rights continue to focus their attention on access to justice concerns, 41  and their 

commitment emphasises a desire to secure this right at national level.  The 

recommendations in chapter eight are underpinned by the same desire; thus they set 

out the necessary elements for the incorporation of a child-friendly justice system that 

has the potential to strengthening children’s enjoyment of their rights. 

 

4. Children, Access to Justice and the United Nations 
 

Access to justice is a necessary tool for children and young people to actively claim 

the entire range of rights provided for in the CRC. The relevant provisions of the CRC 

will be used as core indicators to assess whether children and young people with a 

mental health problem have effective access to justice under mental health law and 

policy.  While the CRC does not have an explicit ‘access to justice’ provision, it will 

be argued here that its general principles along with other cross-cutting articles 

together operate to achieve access to justice for children. Chapter three discussed the 

CRC and its relevant provisions in detail as part of the CRIA framework.  This 

chapter will add a further layer to that framework with the AJIA component to ensure 

a thorough assessment process can be undertaken of the law relevant to children 

requiring inpatient care and treatment. The purpose of the assessment in the 

comparative chapters is to provoke change leading to legal and policy systems that are 

child-friendly and effective in the safeguard and fulfillment of children’s rights.  

 

Indeed, the CRC itself provides a theory of justice for children: its principles advance 

the normative approach society should take to ensure children’s liberties and 

                                                        
41 See concluding observations for Netherlands, Ireland. 
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freedoms are achieved.  The main articles pertaining to children’s rights in the justice 

system or service delivery context are: article 3 (best interests), article 5 (evolving 

capacities), and article 12 (to be heard and to participate).42  The latter articles were 

discussed in detail in chapter three and that work will be drawn on here when 

required.  However, there are a number of other important safeguards within the CRC 

that should form part of any child-friendly justice framework, including the right to 

information,43 periodic review of treatment,44 expeditious decisions,45 prompt access 

to legal assistance and to prompt decisions by the court.46 The relevant elements of 

the latter articles are used as guiding principles to underpin the development of the 

CRAJIA tool.  

 

4.1. The best interests of the child 

The principle of the best interests of the child is one of the four underlining principles 

of the CRC, and is central to an access to justice impact assessment, since it is a 

provision that advocates the approach to be followed ‘in all actions concerning 

children’.47  The interpretation given to the best interests of the child is critical to 

ensuring the rights of children are appropriately balanced against the right of a third 

party to make a decision affecting their lives. This is particularly important in the 

context of decision-making and accessing justice in healthcare. It is important at this 

point to reiterate the challenging issues surrounding children and decision-making: 

the conflict between the concepts of child welfare, the autonomy of the child, and 

                                                        
42 Other relevant articles include, article 13(expression, includes receiving information), article 17 

(access to information), article 23 (disabled children), article 25 (periodic review of treatment), and 

article 37 (deprivation of liberty).   
43 CRC, Article 17 right to information; Article 13 right to expression which includes to receive 

information. 
44 CRC, article 25. 
45 CRC, article 10. 
46 CRC, article 37 (d). 
47 Alston and Gilmour-Walsh, ‘The Best Interests of the Child: Towards a Synthesis of Children’s 

Rights and Cultural Values’ (UNICEF, Innocenti Studies, 1996) Available at: www.nicef-irc.org 

http://www.unicef-irc.org/
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parental autonomy.48  This thesis advocates a rights-based approach that is critical to 

changing attitudes and paternalistic assumptions regarding children, young people and 

their ability to participate in decision-making processes. 

 

The CRC Committee explains that the best interests principle is a threefold concept, 

which includes a substantive right, a fundamental interpretive legal principle, and a 

rule of procedure.49  The best interests of the child must be assessed and determined 

in accordance with the threefold concept advanced by the CRC Committee.  

Similarly, the conceptualisation of access to justice into four key dimensions requires 

that legal frameworks be considered under each dimension to measure and evaluate 

its compliance with the right of access to justice.  In this regard, the structural, process 

and outcome categories developed in chapter five are supported by the key 

dimensions of access to justice, which are discussed below in the third part of this 

chapter. 

 

It is vital that State parties develop transparent and objective processes that ensure this 

right has an impact in the lives of children and young people with mental health 

problems.  While it is obvious that implementation is critical to success in this regard, 

its significance requires constant reiteration. Correct implementation of the child’s 

right to have his or her best interests taken as a primary consideration, requires child-

friendly procedural safeguards to be put in place and followed.50   In this regard, 

mental health law and policy should provide safeguards that include legal 

representation, a participation pathway for the child’s right to express views, and 

                                                        
48 Discussed in detail in chapter two. 
49 Committee on the Rights of the Child, General Comment No 14 The Right of the Child to have his or 

her Best Interests taken as a Primary Consideration (2013) para 6. 
50 Ibid., para 85. 
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access to information and support. 51  All legislators, judges and administrative 

authorities, especially in areas which directly affect a child, should be trained to 

understand these safeguards and their application to a child’s situation. 52  The 

requirement for training and education can be taken from article 42 of the CRC, 

which provides that States parties must ‘undertake to make the principles and 

provisions of the Convention widely known, by appropriate and active means, to 

adults and children alike.’ 

 

4.2. The right to be heard and related rights 

According to article 12 State parties are under a clear legal obligation to recognise the 

right of the child to be heard and ensure its implementation by listening to the views 

of the child and according them due weight. The underlying philosophy of the CRC 

emphasises that children should be respected as autonomous beings and rights 

holders.  One cannot develop a child-friendly justice system if article 12 is not 

respected, protected and fulfilled. The definition of a child-friendly justice system 

holds article 12 as central to delivering what ‘justice’ requires for children, which 

includes: ‘justice that is accessible, age appropriate, speedy, diligent, adapted to and 

focused on the needs and rights of the child, respecting the rights of the child 

including the rights to due process, to participate in and to understand the 

proceedings, to respect for private and family life and to integrity and dignity.’53 

   

                                                        
51 Committee on the Rights of the Child, General Comment No 14 The Right of the Child to have his or 

her Best Interests taken as a Primary Consideration (2013) paras 89 and 96. 
52 Ibid., paras 46 and 87. 
53 Committee of Ministers, Guidelines of the Committee of Ministers of the Council of Europe on 

Child-Friendly Justice (2010) article II. a. 
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As discussed in chapter three, article 12 requires five steps for its effective 

implementation.54 Access to justice is crucial to the realisation of these steps.  The 

first step is preparation and in order for the child to have the ‘ability to achieve’ a 

remedy they must be given information about their rights.  The second step refers to 

the hearing and significant to his will be an accessible and age appropriate 

environment, which includes a safe space to express views. The third step requires an 

assessment of the child’s capacity and this requires the provision of a mechanism that 

complies with the principle of participation.  An example of a mechanism to achieve 

participation is a set of guiding principles, preferably in statute, to inform decisions of 

capacity assessors; the principles will include a presumption of capacity to form a 

view and a right to express that view.55  The fourth step in this process obliges State 

parties to provide the child with information about the weight given to the child’s 

views.  This latter step will require communication in age appropriate language and if 

necessary support and assistance for the child to understand the decision made.  The 

fifth step covers the obligation to provide mechanisms for complaints, remedies and 

redress.  The independence of the latter mechanisms are crucial for the child’s feeling 

of a ‘safe space’ to complain and therefore their ability to effectively access a justice 

system.  These five obligations require that State parties, with respect to their 

particular judicial system, either directly guarantee this right, or adopt or revise laws 

so that this right can be fully enjoyed by the child.56  

 

                                                        
54 See chapter three; Committee on the Rights of the Child, General Comment No 12 The Right of the 

Child to be Heard (2009) paras 40-47. 
55 See discussion in chapter six regarding the statutory principles in the MCA 2005, which could be 

used as an example. 
56 See Committee on the Rights of the Child, General Comment No 12 The Right of the Child to be 

Heard (2009). 
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 The right to be heard, article 12 of the CRC, is closely linked with other articles 

related to civil rights and freedoms, particularly article 13 (the right to freedom of 

expression) and article 17 (the right to information).  The latter rights require non-

interference from State parties in a child’s right to express and hold opinions and to 

receive and impart information.57  The right to information and to express views 

freely is found in article 13, which provides that: 

 

The child shall have the right to freedom of expression; this right shall include 

freedom to seek, receive and impart information and ideas of all kinds, 

regardless of frontiers, either orally, in writing or in print, in the form of art, or 

through any other media of the child's choice.58 

 

In addition the CRC obliges State parties to ensure the child has access to 

information, in particular relating to the promotion of her mental health:  

 

States Parties recognize the important function performed by the mass media 

and shall ensure that the child has access to information and material from a 

diversity of national and international sources, especially those aimed at the 

promotion of his or her social, spiritual and moral well-being and physical and 

mental health.59 

 

The CRC Committee have noted that ‘[a]rticle 13, on the right to freedom of 

expression, and article 17, on access to information, are crucial prerequisites for the 

                                                        
57 Committee on the Rights of the Child, General Comment No 12 The Right of the Child to be Heard 

(2009) para 81. 
58 CRC, article 13(1), 13(2), the exercise of this right may be subject to certain restrictions, but these 

shall only be such as are provided by law and are necessary. 
59 CRC, article 17. 
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effective exercise of the right to be heard … together with article 12, they assert that 

the child is entitled to exercise those rights on his or her own behalf, in accordance 

with her or his evolving capacities.60 

 

The CRC provides for a range of due process standards that both recognises the 

child’s right to a fair trial and goes further in recognising the need to adapt the trial 

(judicial or administrative) process to the needs and rights of children. Furthermore, 

article 12 is connected to all other articles of the Convention, which cannot be fully 

implemented if the child is not respected as a rights-holder.  The following CRC 

provisions are essential components in this AJIA framework and will be used as core 

indicators in the CRAJIA tool. 

 

Article 25 of the CRC provides that: 

States Parties recognize the right of a child who has been placed by the 

competent authorities for the purposes of care, protection or treatment of his or 

her physical or mental health, to a periodic review of the treatment provided to 

the child and all other circumstances relevant to his or her placement. 

 

According to article 37, States parties shall ensure that: 

(a) No child shall be subjected to torture or other cruel, inhuman or degrading 

treatment or punishment. Neither capital punishment nor life imprisonment 

without possibility of release shall be imposed for offences committed by 

persons below eighteen years of age; 

 

                                                        
60 Committee on the Rights of the Child, General Comment No 12 The Right of the Child to be Heard 

(2009) para 80. 
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(b) No child shall be deprived of his or her liberty unlawfully or arbitrarily. 

The arrest, detention or imprisonment of a child shall be in conformity with 

the law and shall be used only as a measure of last resort and for the shortest 

appropriate period of time; 

 

(c) Every child deprived of liberty shall be treated with humanity and respect 

for the inherent dignity of the human person, and in a manner which takes into 

account the needs of persons of his or her age. In particular, every child 

deprived of liberty shall be separated from adults unless it is considered in the 

child's best interest not to do so and shall have the right to maintain contact 

with his or her family through correspondence and visits, save in exceptional 

circumstances; 

 

(d) Every child deprived of his or her liberty shall have the right to prompt 

access to legal and other appropriate assistance, as well as the right to 

challenge the legality of the deprivation of his or her liberty before a court or 

other competent, independent and impartial authority, and to a prompt 

decision on any such action. 

 

The CRC Committee note that children face barriers to pursuing remedies for 

breaches of their right, and that this invokes a special responsibility on States to 

ensure there are effective child appropriate procedures available to children and their 

representatives.61  Nowhere is this more important than in situations that relate to 

deprivation of liberty.  Ensuring that children’s rights are protected in practice 

                                                        
61 Committee on the Rights of the Child, General Comment No 12 The Right of the Child to be Heard 

(2009).  
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requires first that the right is provided in law and second that processes are present to 

guide the effective implementation of the right. Due process demands that those 

working in judicial and administrative systems (the police, judiciary, lawyers, social 

workers, and health professionals) receive children’s rights training on a systematic 

and ongoing basis, so they may work towards making rights real for children in 

inpatient CAMHS.  When children are involved in legal and administrative 

proceedings they have a right to be placed in position to understand the process and 

its possible consequences in order to direct a legal representative or ask for support to 

challenge the decision to detain and treat.62 

 

5. Access to Justice and the Convention on the Rights of Persons with 

Disabilities  
 

The newest of the international treaties, the CRPD, expands upon the rights addressed 

in previous instruments and helps to clarify how States can respect, protect, and fulfill 

the enjoyment of access to justice.63  Access to justice was first articulated as a right 

in article 13 of the CRPD.  The right of access to justice was not originally set out in a 

stand-alone article in the first draft of the CRPD.  Elements of the right were referred 

to in other draft articles, such as the then article 9.64  The States obligation to make 

access to justice a reality outside the narrow confines of the legal system, was not 

addressed until article 13 was inserted. 65   Article 13 contains some innovative 

                                                        
62 See T v the United Kingdom App No 24724/94 (16 December 1999); V v the United Kingdom App 

No 24888/94 (16 December 1999); and SC v United Kingdom  App No 6095/00 (15 June 2004). 
63 This includes mental disability: article 1 of the CRPD. 
64 Flynn and Lawson, ‘Disability and Access to Justice in the European Union: Implications of the 

United Nations Convention on the Rights of Persons with Disabilities’ in Waddington, Quinn, and 

Flynn (eds), European Yearbook of Disability Law (Intersentia, 2013) 23. 
65 Ibid., 23. 
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elements that emphasises the ‘indivisibility, interdependence and interrelatedness of 

all human rights and fundamental freedoms’.66   

 

Article 13 of the CRPD provides that:   

 

1. States Parties shall ensure effective access to justice for persons with 

disabilities on an equal basis with others, including through the provision of 

procedural and age-appropriate accommodations, in order to facilitate their 

effective role as direct and indirect participants, including as witnesses, in all 

legal proceedings, including at investigative and other preliminary stages. 

2. In order to help to ensure effective access to justice for persons with 

disabilities, States Parties shall promote appropriate training for those working 

in the field of administration of justice, including police and prison staff. 

 

The CRPD has reaffirmed the significance of access to justice in the modern day 

human rights agenda. Flynn and Lawson’s analysis of access to justice and disability 

stresses the importance of the ‘participation’ of disabled people both as ‘direct and 

indirect participants’ in the justice system. The participation element in article 13 is 

strengthened through its connection with other CRPD rights, such as; article 4(3), 

article 5 (non-discrimination), article 2 (reasonable accommodation), article 21 

(accessibility), article 29 (b) and article 12 (legal capacity).   Furthermore, the 

provision of ‘procedural and age-appropriate accommodations’ clearly highlights a 

connection with article 7 on children with disabilities.67  The focus on the need to 

                                                        
66 CRPD, Preamble (C). 
67 Flynn and Lawson, ‘Disability and Access to Justice in the European Union: Implications of the 

United Nations Convention on the Rights of Persons with Disabilities’ in Waddington, Quinn, and 

Flynn (eds), European Yearbook of Disability Law (Intersentia, 2013) 24. 
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provide procedural and age-appropriate accommodations is an important safeguard 

that must be visible in mental health law for children and young people admitted for 

care and treatment. Flynn argues that ‘procedural accommodations’ could include the 

provision of independent statutory advocates.68  It is argued here that an automatic 

right to an independent advocate is a tool that can empower children to access the 

justice system during the admission process, but also during investigative and 

preliminary stages. This has significant implications for a child’s right to participation 

during the pre-involuntary admission process under Irish mental health law.69   

 

Moreover, the Committee on the Rights of Persons with Disabilities (CRPD 

Committee), in its reporting guidelines, outlines that States should report on ‘the 

availability of reasonable accommodations, including procedural accommodations 

that are made in the legal process to ensure effective participation of all types of 

persons with disabilities in the justice system.’ 70   Lawson links the explicit 

requirement in the CRPD to provide reasonable accommodations and to need to adapt 

procedures to take account to those with ‘psychosocial impairment’who may require 

these accommodations to effectively participate in the justice system.71 

 

One of the most important provisions relating to participation rights is article 4(3): 

In the development and implementation of legislation and policies to 

implement the present Convention, and in other decision-making processes 

                                                        
68 Flynn, Disabled Justice? Access to Justice and the UN Convention on the Rights of Persons with 

Disabilities (2015) 37. 
69 Discussed in chapter seven. 
70 Committee on the Rights of Persons with Disabilities, Reporting Guidelines on Treaty Specific 

Document to be Submitted by States Parties under Article 35(1) of the UN Convention on the Rights of 

Persons with Disabilities (United Nations, 2009).  
71 Lawson, ‘People with Psychosocial Impairments or Conditions, Reasonable Accommodation and the 

Convention on the Rights of Persons with Disabilities’ (2008) Law in Context 76. 
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concerning issues relating to persons with disabilities, States Parties shall 

closely consult with and actively involve persons with disabilities, including 

children with disabilities, through their representative organizations. 

This is a significant progression in international law to strengthen participation rights 

for children with mental health problems in decision-making processes affecting their 

lives.  It requires reforming mental health law and policy by asking States to consider 

how to actively involve children in decision-making processes.  For example, when a 

child’s best interests are being assessed, when a treatment decision is being 

considered, and when a hearing is organised to determine a care plan, reasonable 

accommodations should be made for the child’s inclusion in each process.  

 

6. United Nations Documents on Justice for Children  
 

In 2008 the UN published a Guidance Note raising concerns about justice issues for 

children. Since then access to justice for children is a human rights issue at the 

forefront of international debate.  The Guidance Note stressed that when developing 

or revising the constitution or legislation, States must take into account what access to 

justice means for children. 72   In addition, a UN Declaration on the rule of law 

acknowledged the importance of awareness-raising concerning the protection of the 

rights of the child, and asks States to recommit to the full implementation of the 

CRC.73  The UN High Commissioner for Human Rights published a report on Access 

to Justice for Children74 in 2013 and this led to a Resolution on Access to Justice for 

                                                        
72 Guidance note on UN approach to justice for children (2008) 
73 United Nations General Assembly, Declaration of the High-Level Meeting of the General Assembly 

on the Rule of Law at National and International Levels (2012) 17. 
74 Written as a result of resolution 22/32 and presented at the 25th session of the Human Rights Council 

(Human Rights Council, 16 December 2013). 
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Children in 2014.75  The Resolution offers no definition of access to justice; however, 

it sets out guidelines and a justice framework for governments to follow. While the 

status of a UN General Assembly Resolution is non-binding, it remains a strong 

influential tool and offers systematic guidelines for member states to follow.  

Furthermore, the Resolution strengthens the CRC Committee’s approach to these 

issues and the obligation on State parties to implement the CRC rights necessary to 

make access to justice meaningful for children and young people. The guidelines in 

the UN documents on justice for children are considered throughout this chapter to 

aid in the development of access to justice indicators for inclusion in the CRAJIA 

tool. 

 

7. The Council of Europe: European Convention on Human Rights 
 

The ECHR forms part of a number of human rights treaties; it is comparable with 

other regional treaties, such as, the American Convention on Human Rights 1969 and 

the African Charter on Human and People’s Rights 1981.  The ECHR is incorporated 

into Irish domestic law,76 indeed it has now been incorporated into the law of all the 

State parties.77 However, incorporation alone does not ensure a remedy in a national 

court for a breach of the ECHR.78  In Ireland, the model used to give national effect to 

the ECHR is the indirect or interpretative incorporation at sub-constitutional level and 

this approach has been criticised as a weaker form of incorporation.79  The European 

                                                        
75 Human Rights Council, Resolution on the Rights of the Child: Access to Justice for Children (25 

March 2014).  
76 European Convention on Human Rights Act 2003. 
77 O’Boyle, Harris, and Warbrick, Law of the European Convention on Human Rights (2nd edn, Oxford 

University Press 2009) 23.  
78 Ibid., 24. 
79 O’Connell, ‘The ECHR Act: A Critical Perspective’ in Kilkelly (ed), ECHR and Irish Law (Jordan 

Publishing Limited 2004) 2. 
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Convention on Human Rights Act 2003 provides for a ‘minimalist remedy’ 80  in 

section 5 in the form of a ‘declaration of incompatibility’.   

 

The declaration of incompatibility is only available in the High Court and Supreme 

Court ‘where no other legal remedy is adequate and available’.81  Significantly, the 

declaration will not invalidate or interrupt the continued enforcement of the relevant 

statutory provision or rule of law,82 as would apply if a law was deemed incompatible 

with the Irish Constitution for example.  This has been criticised by the Irish Human 

Rights Commission who argue that it is, ‘unacceptable to place the courts in a 

position where they can identify a breach of human rights and not be in a position to 

give an effective remedy.  The whole procedure … is of questionable constitutional 

validity’. 83   The declaration of incompatibility does not prevent any party from 

bringing proceedings before the ECtHR.84  However, it is questionable whether a 

declaration of incompatibility alone is enough to ensure compliance in fact with the 

right to an effective domestic remedy.85 

 

The ECHR provides a right to an effective remedy in article 13: 

 

Everyone whose rights and freedoms as set forth in this Convention are 

violated shall have an effective remedy before a national authority 

                                                        
80 Ibid., 3. 
81 ECHR 2003, section 5(1). 
82 ECHR 2003, section 5 (2)(a); similar approach taken in the UK Human Rights Act 1998. 
83  Irish Human Rights Commission, Submission to the Joint Oireacthas Committee on Justice, 

Equality, Defence and Women’s Rights  (2001) 4. 
84 ECHR 2003, section 5(2)(b). 
85 O’Connell, ‘The ECHR Act: A Critical Perspective’ in Kilkelly (ed), ECHR and Irish Law (Jordan 

Publishing Limited 2004) 5. 
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notwithstanding that the violation has been committed by persons acting in an 

official capacity.86 

 

This right finds its legislative history in the Universal Declaration of Human Rights87, 

which was inspired by article 18 of the American Declaration on the Rights and 

Duties of Man.88  The right to an effective remedy was developed to protect the 

individual from abuse of public power.  However, Canacado argues that States must 

link the right of effective remedy with the guarantee of due process, article 6 the right 

to a fair trial, if they are to provide people with effective access to justice.89  In his 

writing Cancado gives careful consideration to the concept of ‘access to justice’ and 

discusses the inevitable link between article 13 and article 6 and how these are 

interrelated and dependent on each other’s observance for a right to be effective.90 

 

Similarly, Cancado identifies this link within comparable regional treaties.  For 

example the American Convention on Human Rights (ACHR) provides a right to 

judicial protection: 

 

Everyone has the right to simple and prompt recourse, or any other effective 

recourse, to a competent court or tribunal for protection against acts that 

violate his fundamental rights recognized by the constitution or laws of the 

                                                        
86 Article 13 Right to an Effective Remedy 
87 Article 8 
88 Trinadade, The Access of Individuals to International Justice (Oxford University Press 2011) 16. 
89  Trinadade, The Access of Individuals to International Justice (Oxford University Press 2011) 

chapters 3-4. 
90 Ibid., chapters 3-4. 



 228 

state concerned or by this Convention, even though such violation may have 

been committed by persons acting in the course of their official duties.91 

 

The ACHR also guarantees due process of law: 

 

Every person has the right to a hearing, with due guarantees and within a 

reasonable time, by a competent, independent, and impartial tribunal, 

previously established by law, in the substantiation of any accusation of a 

criminal nature made against him or for the determination of his rights and 

obligations of a civil, labor, fiscal, or any other nature.92 

 

Regional treaties provide protection for an effective remedy when one is not available 

at national level, and also obliges State parties to provide due process of law within 

their domestic frameworks.  However, the large body of jurisprudence emanating 

from the ECtHR and other regional courts emphasises the lack of effective remedies 

at national level.93  Consequently, the recognition of direct access of individuals to 

international justice in the twenty first century has inspired the continued 

development of human rights at international law.94    The right to individual petition 

was referred to as a ‘fundamental clause’ of human rights treaties: 

 

                                                        
91 ACHR , article 25(1) 
92 ACHR, article 8(1) the right to a fair trial.  
93 Cancado Trinadade, referring both to Inter-American Court of Human Rights and the ECtHR. 
94 Trinadade, The Access of Individuals to International Justice (Oxford University Press 2011) 16.  
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The right of individual petition shelters, in fact, the last hope of those who did 

not find justice at national level … the right of individual petition is 

undoubtedly the most luminous star in the universe of human rights.95 

 

 

It is extremely relevant then that the CRC now has a right of individual petition. 

Although the practical and effective nature of this remedy remains to be seen, it will 

undoubtedly create reform and open up new avenues of access to justice which will, 

in time, lead to changes at national level in policy and practice when State parties are 

held to account by NGOs and activists taking children’s concerns to new levels.  

Moreover, reforms are likely to be created at national level from the obligations 

inherent in the jurisprudence of the ECtHR.  For example, Kilkelly in her study of 

ECHR and children’s cases, notes that the ECtHR jurisprudence applies an 

interpretative approach using CRC principles and linking them to ECHR rights to 

secure fundamental human rights for children.96  This approach provides an indirect 

route for the consideration of CRC rights in domestic courts.   

 

 

The ECHR is distinct from other human rights treaties because of its very strong 

enforcement mechanisms and that it is legally binding on all States that ratified it.  

Children can bring a claim in a national court arguing that national law violates a 

ECHR right; this is in contract to CRC rights which are not directly enforceable in 

                                                        
95 Ibid., 13, referring to his judgment from the Inter-American Court of Human Rights in Castillo 

Petruzzi and others v Peru (Judgment 04 September 1998) (Series C, n.41) 62 para. 35. 
96 Kilkelly, ‘The CRC and the ECHR: The Contribution of the European Court of Human Rights to the 

Implementation of Article 12 of the CRC’ in Liefaard and Doek (eds), Litigating the Rights of the 

Child the UN Convention on the Rights of the Child in Domestic and International Jurisprudence 

(Springer 2015) 194. 
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domestic courts.  The ECHR provides for both State and individual applications.  Any 

State party can bring an allegation of a breach of the Convention and the protocols by 

any other State party.97  A fundamental feature of the ECHR is the right to individual 

petition under article 34: 

 

The Court may receive applications from any person, nongovernmental 

organisation or group of individuals claiming to be the victim of a violation by 

one of the High Contracting Parties of the rights set forth in the Convention or 

the Protocols thereto. The High Contracting Parties undertake not to hinder in 

any way the effective exercise of this right.98 

 

For an individual to make an application they must comply with the admissibility 

criteria in article 35; this requires that  ‘all domestic remedies have been exhausted’ 

and the application must be made ‘within a period of six months from the date on 

which the final decision was taken.’  Any applications accepted will be considered by 

the ECtHR and its decision is binding in international law.99 The Council of Ministers 

of the Council of Europe have the authority to supervise execution of the judgment.100 

This individual petition has been utilised a number of times in Irish child law cases, 

and the decision of the ECtHR has had an impact on the reform of domestic 

legislation.101  In a recent High Court case a young girl argued that Irish mental health 

law was incompatible with her ECHR rights.102  While the court held there was no 

                                                        
97 Article 33 Interstate cases 
98 Article 34 Individual applications.  Articles 33 and 34 as replaced under Protocol No. 11 (in force 

1998). 
99 Article 46, Binding force and execution of judgments. 
100 Article 46 (2). 
101 See Keegan v Ireland (1994) 18 EHRR 342, which led to reform in adoption legislation; DG v 

Ireland App No 39474/98 (16 May 2002) which led to reform of Children’s Act 2001.  
102 XY a minor suing by her guardian ad litem Raymond McEvoy v HSE [2013] IEHC 490. 
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violation of the ECHR, the potential of article 34 for future cases to challenge the 

operation of Irish law is significant, especially when considerations is given to the 

increasing use of article 34 in UK jurisprudence to challenge mental health law.  The 

following is an analysis of the ECtHR jurisprudence related to article 6 and the 

procedural safeguards of similar nature under article 5(4) of the ECHR concerning the 

detention of ‘persons of unsound mind’. The established principles of the ECtHR will 

provide crucial indicators for CRAJIA tool. 

 

 

8. European Court of Human Rights: Article 6 and Due Process 
 

The right of access to justice and the right to a fair trial are embodied in article 6 of 

the ECHR.  Article 6 enshrines the principle of the rule of law and the paramount role 

of the judiciary in the administration of justice.  Article 6(1) states that: 

 

 In the determination of his civil rights and obligations or of any criminal 

charge against him, everyone is entitled to a fair and public hearing within a 

reasonable time by an independent and impartial tribunal established by law. 

 

The ECtHR has stressed that  ‘the right to a fair trial holds so prominent a place in a 

democratic society that there can be no justification for interpreting Article 6 (1) of 

the Convention restrictively’.103   More applications to the ECtHR concern article 6 

than any other provision, and a portion involve proceedings before disciplinary and 

                                                        
103 Perez v France (2004) 40 EHRR 909 [64].   
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administrative tribunals determining ‘civil rights and obligations’.104  In order for 

article 6 to apply under its ‘civil’ heading, there must be a dispute over a right or 

obligation: a claim for release from a psychiatric ward was considered to be a ‘civil 

dispute’ in Aerts v Belgium. 105  Moreover, the issue of legal capacity is regarded as a 

civil matter in this context.106  

 

8.1. Article 6: The right of access to court  

 

In Golder v UK107 one of the questions for the ECtHR to answer was whether article 6 

secures a right of access to the court, although it is not explicitly referred to in the 

text, and if so are there any limitations on the right.108  It is the role of the ECtHR to 

determine through interpretation whether article 6 includes a right of access to the 

court.  The ECtHR referred to the Vienna Convention on the Law of Treaties 1969, 

which sets out how international treaties are interpreted.  Article 31(1) of the Vienna 

Convention provides that: 

A treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light 

of its object and purpose. 

 

The ECtHR was further influenced by the guidance in article 31(2) of the Vienna 

Convention; that the preamble is very useful for the determination of the ‘object’ and 

‘purpose’ of the instrument to be construed. 109   Consequently, the court placed 

                                                        
104 Harris, O’Boyle and Warbrick, Law of the European Convention on Human Rights (2nd ed, Oxford 

University Press, 2009) 202.  
105 Aerts v Belgium 61/1997/845/1051 (30 July 1998) 
106 X and Y v Croatia [2011] ECHRR 1835; Stanev v Bulgaria App No 36760/06, (17 January 2012). 
107 Golder v UK (1975); 1 EHRR 524 PC. 
108 Golder v UK (1975); 1 EHRR 524 PC [25]. 
109 Ibid., [34]. 
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significance in the principle of the ‘rule of law’ within the ECHR preamble and that 

the signatory governments affirmed their devotion to this principle and therefore 

article 6(1) must be construed in this context.  The ECtHR stated ‘in civil matters one 

can scarcely conceive of the rule of law without there being a possibility of having 

access to the courts.’110 

 

The ECtHR held: 

… the right of access constitutes an element which is inherent in the right 

stated by Article 6 (1).  This is not an extensive interpretation forcing new 

obligations on the Contracting States: it is based on the very terms of the first 

sentence of Article 6 (1) read in its context and having regard to the object and 

purpose of the Convention, … and to general principles of law… Article 6 (1) 

secures to everyone the right to have any claim relating to his civil rights and 

obligations brought before a court or tribunal.  In this way the Article 

embodies the “right to a court”, of which the right of access, that is the right to 

institute proceedings before courts in civil matters, constitutes one aspect 

only.111 

 

The Court found that although there was no express mention of the right of access in 

article 6, its protection could be inferred from the text.  The right of access to court 

infers that an individual must be able to have a matter brought before a court for 

determination without any improper legal or practical obstacles being placed in his or 

her way; this means access in fact as well as in law.  In Golder, the Court found a 

breach of article 6, notwithstanding that there was access to a court in law.  The 

                                                        
110 Ibid., [34]. 
111 Golder v UK (1975); 1 EHRR 524 PC [36]. 
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applicant in Golder was able in law to institute proceedings in the High Court, 

however, the refusal to let him contact his solicitor impeded his access to the courts in 

fact.  This case highlights that the right of access to court must be practical and 

effective.112  Having a right of access to court means removing obstacles such as the 

lack of legal aid 113  and other procedural obstacles such as time limits, 114  and 

procedural bars limiting ability to take proceedings.115  Other types of procedural 

barriers are highlighted below when discussing procedural justice in part two of this 

chapter.  However, one important factor of note in the ECtHR jurisprudence regarding 

effective access to court includes the necessity of legal assistance, as was established 

in Airey v Ireland.116  Legal aid and access to legal representation is also discussed in 

the third part of this chapter when discussing barriers to accessing justice. 

 

In Airey the applicant, a wife, was refused legal aid to bring proceedings for an order 

of judicial separation.  The ECtHR held that in order for the applicant wife to have 

effective access to court, she required legal representation, which for the applicant 

meant free legal aid.  The court emphasised that it was not ruling that there was a full 

right of civil legal aid, but that in certain circumstances article 6(1) may require the 

state to provide legal assistance to ensure effective access to court.117   Where the 

right of access to court does require legal representation, states are free to decide how 

                                                        
112 See also Bellet v France App No 23805/94 (4 December 1995) [38]. 
113 Airey v Ireland (1979) 2 EHRR 305 [22]-[28]. 
114 Yagtzilar and Others v Greece App no. 41727/98 (6 December 2001) [27]. 
115 Stanev v Bulgaria App No 36760/06 (17 January 2012), the ECtHR held that procedural guarantees 

under article 5(4) are broadly similar to those under article 6(1); see also MH v United Kingdom App 

No 11577/06 (ECHR, 22 October 2013) [86]. 
116 Airey v Ireland (1979) 2 EHRR 305 
117 Ibid., [26]. 
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this will be achieved.118  A legal aid scheme119 or simplifying proceedings to avoid 

the need for legal assistance120 are two possibilities recognised by the ECtHR. 

 

8.2. Article 6: The right to a fair and public hearing 

The right to a fair hearing in article 6 is open-ended and provides for the development 

of other rights that are not listed in article 6 but are essential to a ‘fair hearing’.121  For 

example, the right to a hearing in one’s presence is part of the right to a fair hearing, 

although it is not expressly provided for in article 6.122  The right of a litigant to be 

present has been held to only extend to certain types of non-criminal cases.123  These 

include cases where the ‘personal character and manner of life’ of the litigant is 

central to the decision.124  Examples include cases taken under article 8, the right to 

respect for family life, therefore State action concerning decisions around placing 

children in care are regulated by article 6.125  In W v UK126 the ECtHR held that article 

6(1) is applicable to both private and public family law matters and proceedings 

affecting children taken into the care of the State. Children admitted to inpatient 

CAHMS are effectively taken into the care of the State, although they are not strictly 

‘children in care’.127 

 

                                                        
118 Harris, O’Boyle and Warbrick, Law of the European Convention on Human Rights (2nd edn, 

Oxford University Press 2009) 237. 
119 A v UK (2002) 36 EHRR 917 [98]. 
120 Airey v Ireland (1979) 2 EHRR 305 [26]. 
121 Harris, O’Boyle and Warbrick, Law of the European Convention on Human Rights (2nd edn, 

Oxford University Press 2009) 246.  
122 Colozza v Italy (1985) 7 EHRR 516. 
123 See discussion in Harris, O’Boyle and Warbrick, Law of the European Convention on Human 

Rights (2nd edn, Oxford University Press 2009) 247.  
124 X v Sweden App No 434/58 2 YB 354 370 (1959). 
125 Keegan v Ireland A 290 (1994); 18 EHRR 342. 
126 W v UK (1988) 10 EHRR 95 [72]-[79]. 
127 See chapter seven discussion of this issue. 
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The principle of equality of arms is part of the right to a fair hearing and it applies to 

civil as well as criminal proceedings.128  When considering cases concerning civil 

rights and obligations, there will be a breach of the equality of arms principle if one 

party may attend the hearing and the other may not.129  However, this is not a strict 

rule as the ECtHR has held that having a legal representative present may be 

sufficient.  In essence the principle requires that each party must be afforded a 

reasonable opportunity to present his case; this is procedural equality between the 

parties.130  There is strong evidence to support an argument for the personal presence 

of the individual in proceedings where decisions can have serious implications for 

their rights.  The ECtHR has articulated a rule of personal presence131 as an essential 

component of the right to a fair trial.  In this context, the court has found that a person 

must have the opportunity to personally voice their opinion,132 and that when serious 

consequences are likely to arise from the court’s decision, the court should have 

personal contact with that person.133  

 

Precisely what is required to ensure the equality of arms principle is adhered to can 

depend on the nature of the case and the importance of what is at issue.  The principle 

is significant in the context of children and the constant imbalance of power where a 

child wishes to assert their rights, particularly when opposed by parents as well as the 

State.  The ECtHR found that there must be adequate procedural safeguards 

                                                        
128 Feldbrugge v the Netherlands App No 8562/79 (29 May 1986) [44]; Dombo Beheer v Netherlands 

App No 14448/88 (27 October 1993); 18 EHRR 213 [33]. 
129 Dombo Beheer v Netherlands App No 14448/88 (27 October 1993); 18 EHRR 213 [35]. This is not 

a strict rule as the ECtHR has held that having a legal representative present may be sufficient. 
130 Neumeister v Austria (1968) ECHR 1. 
131 See Series, ‘The Rule of Personal Presence: Implications for Court of Protection’ available at: 

http://thesmallplaces.blogspot.ie/2013/10/the-rule-of-personal-presence.html  
132 Koottummel v Austria [2009] ECHRR 2033; Ekbatani v Sweeden [1991] 13 ECHRR 504. 
133 X and Y v Croatia [2011] ECHRR 1835; Shtukaturov v Russia (App no 44009/05) [2008] ECHRR 

223 [73]. 
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appropriate to the nature of the case. 134   Considering the significance of being 

deprived of one’s liberty, it would be ‘unfair and unjust’ if this issue were not one that 

requires full compliance with the notion of ‘fair’ hearing.135  Indeed the ECtHR has 

consistently held that in cases concerning ‘persons of unsound mind’ the procedural 

guarantees under article 5(1) and (4) are broadly similar to those under article 6(1) of 

the ECHR.136  Consequently, in deciding whether procedures are ‘fair’ the ECtHR 

‘will have regard, mutatis mutandis, to its case-law under article 5 (1)(e) and 5 (4) of 

the Convention’.137 

 

The first element of the right to a fair and public hearing, as outlined above, is the 

right of a party to be present before the court.  The second element138 is the right of 

the party to participate effectively at the hearing.139  The ECtHR applies the principle 

of effectiveness when interpreting the purpose of article 6, 140  with a view to 

protecting the rights of an individual in civil or criminal proceedings.  A civil litigant 

or criminal defendant must be able to participate effectively in a court hearing, this 

includes the right to be present and to hear and follow the proceedings.141  The right to 

participate effectively was infringed in the cases of T v United Kingdom and V v 

                                                        
134 See H v Belgium (1987) 10 EHRR 339 [36]. 
135 The Court has stated that article 6(1) applies irrespective of the status of the parties, or of the 

character of the legislation which governs how the dispute is to be determined. What matters is the 

character of the right at issue, and the fact whether the outcome of the proceedings will be “decisive for 

private rights and obligations”, see, for example, Baraona v Portugal (1987). 
136 See Stanev v Bulgaria App No 36760/06 (17 January 2012); DD v Lithuania App No 13469/06 (14 

February 2012); (2012) ECHR 254 [116]. 
137 DD v Lithuania App No 13469/06 (14 February 2012); (2012) ECHR 254 [116]. 
138 The third aspect is the public character of court hearings, that is the right of the party to claim that 

the public, including the media, be allowed to attend in open court. The fourth element is the obligation 

for a court to make its judgment public. 
139 V v the United Kingdom App No 24888/94 (16 December 1999) [83]-[89]. 
140 Sakhnovskiy v. Russia [GC], (Application no. 21272/03) (2 November 2010) 99-107 
141 Stanford v the United Kingdom (1994) Series A no. 282-A; [1994] ECHR 6 [26]. 
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United Kingdom.142  The ECtHR found that due to considerable psychiatric evidence 

it was clear that the applicant, V, could not participate effectively in his trial; his 

immaturity and disturbed emotional state meant that he would not have been in a 

position to consult with and instruct his legal representatives.143 It was held that ‘[i]n 

such circumstances the Court does not consider that it was sufficient for the purposes 

of article 6 (1) that the applicant was represented by skilled and experienced 

lawyers.’144  The ECtHR agreed with European Commission of Human Rights that, in 

the case of a child, the proceedings must be organised to take account of his physical 

and mental state, age and other personal characteristics, and that steps are taken to 

promote his ability to understand and participate in the proceedings.
145

  Consequently, 

it was held that there was a violation of article 6(1).146  

 

The elements of the right to a fair and public hearing are precisely what the CRC 

Committee, in their General Comment on Article 12, claim to be fundamental rights 

for children: the right to participate ‘effectively’ in ‘all matters that affect them’.147  

Literature supports the argument that the focus under article 6(1) must be on the 

applicant’s personal presence in court.148  Furthermore, there is evidence that because 

of the vulnerability of persons with mental health problems there is increased need for 

safeguards securing their ECHR rights.  Therefore it is crucial that children in need of 

inpatient mental health services have access to legal representation, and also to 

                                                        
142 V v the United Kingdom App No 24888/94 (16 December 1999) [81]-[91]; T v the United Kingdom 

App No 24724/94 (16 December 1999) [84]; see also SC v United Kingdom  App No 6095/00 (15 June 

2004). 
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147 Article 12 of the CRC; see the committee’s general comment on article 12. 
148 Interrights, Manual for Lawyers – Right to A Fair Trial under the ECHR (Article 6) (Interights 
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independent support so that they may communicate with their lawyer and be enabled 

to participate effectively in proceedings when serious decisions are being made that 

will impact their lives.149  The ECtHR did not mention article 12(1) of the CRC, 

however its decision in both T and V v UK, carefully examined the principle of 

participation, which clearly underpins the CRC.150  In addition, it is significant that 

the ECtHR, referred to Stanford, which involved an adult, and applied the principle of 

effective participation discussed in that case, to the children in T and V v UK.151  This 

affirms that the right to a fair trial under the ECHR is equally applicable to children. 

 

The ECtHR also found a violation of article 6(1) in S.C. v. the United Kingdom in 

relation to participation.  The applicant, S.C., argued that, because of his youth and 

low intellectual ability, he had been unable to participate effectively in his trial 

contrary to article 6(1) of the Convention.  S.C. was an 11 year old criminal defendant 

with impaired intellectual capacity and the ECtHR established that he had little 

understanding of the nature of the proceedings affecting him or what was at stake in 

the case. The ECtHR considered the child’s ability to participate in the proceedings 

and noted that it is essential that the child be dealt with: 

in a manner which takes full account of his age, level of maturity and 

intellectual and emotional capacities, and that steps are taken to promote his 

ability to understand and participate in the proceedings ... including 

                                                        
149 See discussion in chapter seven regarding the discretionary nature of these rights under the Mental 

Health Act 2001. 
150 Kilkelly, ‘The CRC and the ECHR: The Contribution of the European Court of Human Rights to the 

Implementation of Article 12 of the CRC’ in Liefaard and Doek (eds), Litigating the Rights of the 
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(Springer 2015) 205. 
151 See Stanford v the United Kingdom (1994) Series A no. 282-A; [1994] ECHR 6. 
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conducting the hearing in such a way as to reduce as far as possible his 

feelings of intimidation and inhibition.152   

 

The ECtHR recognised that article 6(1) does not require a child to understand or be 

capable of understanding every point of law in a case; this is why the ECHR in article 

6(3) provides for the right to legal representation.153  However, the court did set out 

broad principles concerning what effective participation means: 

that the person has a broad understanding of the nature of the trial process and 

of what is at stake for him or her … that, if necessary with the assistance of … 

an interpreter, lawyer, social worker or friend, should be able to understand 

the general thrust of what is said in court…154   

The court’s findings in this case are very influential for advancing children’s rights in 

the sphere of involuntary admission proceedings under mental health law.  The 

ECtHR was very interested in the capacity of the child to understand the proceedings 

and offers guidance to ensure children are enabled with support if necessary to take 

part in proceedings. 

 

S.C. and T. v United Kingdom and V. v United Kingdom are examples of the ECtHR 

using the principles of CRC as interpretive tools.  The latter cases also note the 

barriers to accessing justice as discussed by the CRC Committee: ‘one cannot have an 

effective hearing if the environment is intimidating, hostile and insensitive’.155  The 

principles concerning ‘effective participation’ which the ECtHR applied in S.C., 

could be expanded to civil cases involving children being detained for treatment 
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under mental health law.  For example, the ECtHR discussed the use of specialist 

tribunals to give full consideration to and make proper allowance for the ‘handicaps 

under which those defendants labour’ and that procedures should be adapted 

accordingly.156  Furthermore, the CRPD offers support for advancing children’s rights 

in this context and the ECtHR is increasingly using the CRPD as an interpretive 

tool.157 

 

The ECtHRs interest in ensuring the ‘effective participation’ of persons involved in 

the justice system is a significant step on the path to implementation of the child’s 

right to be heard under article 12 of the CRC.  The rights to be heard, to take part in 

proceedings, and to bring your case before a court are crucial elements of access to 

justice as inferred from the right to a fair and public hearing under article 6 of the 

ECHR.   The ECtHR has more recently acknowledged the importance of the views of 

children in proceedings that affect them.  In Sahin and Sommerfeld158 the ECtHR 

recognised the important role of judges in hearing children and taking their views into 

account.  In Sommerfeld and Sahin two fathers argued that the German courts 

procedures violated their article 8 rights.  Although the ECtHR found no breach of 

article 8 in both cases, it is clear from the decision that the ECtHR sends a message 

encouraging national courts to ensure the child’s voice is heard. 

 

9. Access to Justice and Article 5 of the ECHR 
 

                                                        
156  SC v United Kingdom  App No 6095/00 (15 June 2004) [27]-[37]. 
157  See discussion in chapter three on the ECHR and the CRPD. 
158 Sahin v Germany (2003) 36 EHRR 565 (GC) and Sommerfeld v Germany (2004) 38 EHRR 35 
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The following section will discuss the link between articles 5 and 6 of the ECHR 

regarding the right to challenge detention and fair procedures. The ECtHR has 

addressed the matter of the detention of ‘persons of unsound mind’ under article 5 on 

several occasions; these cases focus on the right to procedural safeguards in the 

context of detention under mental health law.  In general, the caselaw concerns adults, 

however, for the purpose of this work, it is significant that the jurisprudence of the 

ECtHR indicates a willingness to expand the principles developed in adult cases to 

children.159  An example of this is evident in the cases of T v United Kingdom and V v 

United Kingdom where the ECtHR applies the case of Stanford to the latter cases 

involving the trial of two young boys for murder.160 

 

The case of D.D. v Lithuania161 concerns the issue of a person who was found to lack 

capacity and was detained for treatment under mental health law.  Analysis of this 

case and the principles discussed by the ECtHR are very relevant for children who are 

presumed to lack capacity under mental health law.  The situation of an adult who 

lacks capacity and is appointed a guardian to make decisions on her behalf is similar 

to the position children find themselves in when admitted for treatment under mental 

health law.  Ms. D.D., the applicant, lodged a complaint under article 34 of the ECHR 

in 2006.  She argued that her involuntary admission to a psychiatric institution was in 

breach of article 5(1) and (4) of the ECHR.  She further alleged that she had been 

deprived of the right to a fair hearing in breach of article 6(1).  At the time of the 

application the applicant lived in a social care home for people with learning 

disabilities.  Ms. D.D. had a history of mental disorder; she was diagnosed with 

                                                        
159 See T v the United Kingdom App No 24724/94 (16 December 1999) and V v the United Kingdom 

App No 24888/94 (16 December 1999) where the court applies the case of Stanford v the United 

Kingdom (1994) Series A no. 282-A; [1994] ECHR 6. 
160 See Stanford v the United Kingdom (1994) Series A no. 282-A; [1994] ECHR 6. 
161 DD v Lithuania App No 13469/06 (14 February 2012); (2012) ECHR 254. 
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schizophrenia and was treated in psychiatric hospitals numerous times. 162   The 

applicant’s adopted father applied to have her declared legally incapacitated and the 

court ordered an assessment of her mental capacity.163  The national District Court 

declared the applicant legally incapacitated relying on an expert report.164  Eventually 

Ms. D.D.’s father became her guardian 165  and gave consent for the applicant’s 

admission to a psychiatric hospital. 

 

In 2004, the applicant applied for a change of guardianship from her father to DG her 

previous guardian and psychiatrist. She argued that her father had her admitted by 

force, against her will and therefore it was a deprivation of her liberty.166 Ms. D.D. 

claimed that she had not been informed of the proceedings to make her father her 

guardian and therefore she did not attend the proceedings and have an opportunity to 

voice her opinion about the appointment of a guardian.167  During court the applicant 

requested and was denied access to a lawyer by the Judge.  The Judge informed the 

applicant that a lawyer represented her guardian and that that lawyer would consider 

her interests.168 

 

The ECtHR first considered the applicants complaints under article 6(1) of the ECHR 

which are as follows; she had no right of access to the court, there was no opportunity 

to participate in the guardianship proceedings,169 that she had been denied legal aid,170 

                                                        
162 DD v Lithuania App No 13469/06 (14 February 2012); (2012) ECHR 254 [9]. 
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164 Ibid., [12]. 
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and she was denied access to her money to pay for legal representation herself.171  

The ECtHR first noted that its case law has consistently held that the procedural 

guarantees under article 5(1) and (4) are broadly similar to those under article 6 (1) of 

the ECHR.172  The ECtHR considered that the interests of a fair hearing required that 

the applicant be granted her own lawyer.173  Furthermore, it noted how the applicant 

was treated by the national court and believed this compounded her isolation and 

therefore held that the proceedings were not ‘fair’ and in violation of article 6(1) of 

the ECHR.174  The ECtHR stated the  

fact that an individual has to be placed under guardianship because he lacks 

the ability to administer his affairs does not mean that he is incapable of 

expressing a view on his situation … it is essential that the person concerned 

should have access to court and the opportunity to be heard either in person or, 

where necessary, through some form of representation. Mental illness may 

entail restricting or modifying the manner of exercise of such a right, but it 

cannot justify impairing the very essence of the right.175 

 

It can be inferred from this statement that notwithstanding a person lacking capacity, 

they may still express a view and their rights under the ECHR cannot be impaired 

simply because of an inability to make decisions.  A significant statement when 

applied to children with mental health problems admitted to inpatient CAMHS.  

Furthermore the Court reiterated the Winterwerp finding that ‘special procedural 

safeguards may prove called for in order to protect the interests of persons who, on 

account of their mental health issues, are not fully capable of acting for 
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themselves.’176  This case highlights many of the issues faced by children who on 

account of their mental health problem and perceived lack of capacity are found not 

capable of acting for themselves.  This case indicates that in such circumstances the 

individual is entitled to special procedural safeguards, including access to a legal 

representative and other support to enable them to have access to court.  These 

safeguards are crucial if national law is to conform to international human rights 

standards, and therefore are incorporated in the CRAJIA tool as core indicators. 

 

 The applicant also complained that she was unable to obtain her release from the 

social care home and that his was a breach of article 5(4).  Article 5(4) provides that: 

Everyone who is deprived of his liberty by arrest or detention shall be entitled 

to take proceedings by which the lawfulness of his detention shall be decided 

speedily by a court and his release ordered if the detention is not lawful. 

 

Considering the application of this ECHR right the ECtHR stated that ‘where a person 

capable of expressing a view, despite having been deprived of legal capacity, is 

deprived of his liberty at the request of his guardian, he must be accorded an 

opportunity of contesting that confinement before a court, with separate legal 

representation.177  Due to Ms. D.D. being denied access to a lawyer it was held that 

there was also a violation of article 5(4) of the ECHR.178  The potential implications 

of these principles for children detained under mental health law will be discussed in 

chapters six and seven. 
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Further to the latter case, M.H. v the United Kingdom,179is significant regarding the 

right of access to justice.  The applicant, M.H., is severely disabled as a result of 

Down’s Syndrome and she was admitted to hospital and detained under section 2 of 

the United Kingdom’s Mental Health Act 1983 (MHA 1983).  Section 2 authorised 

her detention for twenty-eight days for assessment.  The applicant’s mother as her 

‘nearest relative’ applied to have her daughter discharged under section 23 of the 

MHA 1983, however, she was barred from doing so according to section 25 of Act.180  

While detained under section 2 the applicant could have applied for discharge to the 

Mental Health Review Tribunal (Tribunal) under section 66(1)(a) of the MHA 1983.  

However due to the applicant’s lack of capacity to instruct a solicitor she could not do 

so.  The applicant claimed, among others, that section 66 was incompatible with 

article 5(4) of the ECHR as it placed the responsibility on making the application to 

the Tribunal with the detained patient.181  Moreover, Ms. M.H. argued that there was a 

violation of the latter ECHR right due to their being no other procedural process for 

her or her mother to make an application for discharge once the barring order 

commenced.182   

 

The UK Court declined to find any incompatibility between national law and the 

ECHR, and decided that there are sufficient procedural safeguards in place for those 

who lack capacity to make their own application for discharge.183   The Court of 

Appeal found that there had been a violation of article 5(4) of the ECHR and made 
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two declarations of incompatibility.184  As noted earlier in this chapter a declaration of 

incompatibility will not invalidate or interrupt the continued enforcement of the 

relevant statutory provision.185  The Court of Appeal focused on the underlying issue 

in this case, which concerned the circumstances of the incompetent patient and found 

there to be an imbalance between the competent and incompetent patient when 

seeking an application to the Tribunal.186  Buxton L.J. stated that article 5(4) of the 

ECHR obliges the State to ‘place the incompetent patient in the same position as the 

competent patient, … with regard to access to the MHRT’.187  This opinion from the 

Court of Appeal certainly indicates acceptance of the need to provide reasonable 

accommodation of difference and/or universal legal capacity with support as 

advocated by international law.188 

 

The ECtHR quoted the relevant international instruments from which its decision-

making would be guided.  Significantly, it referenced article 5 of the CRPD on 

equality and non-discrimination and the need to ensure reasonable accommodation. In 

addition, article 12 (CRPD) on the right to legal capacity and article 13 (CRPD) on 

the right of access to justice were referred to.  The ECtHR explained that the court’s 

caselaw on article 5(4) establishes that: ‘a person of unsound mind who is 

compulsorily confined for an indefinite or a lengthy period is in principle entitled, at 

any rate where there is no automatic periodic review of a judicial character, to take 

                                                        
184 MH v United Kingdom App No 11577/06 (ECHR, 22 October 2013) [31]; MH v The Secretary of 

State for the Department of Health [2004] EWCA Civ 1609.  
185 Human Rights Act 1998, section 4(6); similar approach taken in section 5 (2)(a) of the ECHR 2003. 
186 MH v The Secretary of State for the Department of Health [2004] EWCA Civ 1609 [8]. 
187 Ibid., [20]. 
188 See Lawson, ‘People with Psychosocial Impairments or Conditions, Reasonable Accommodation 

and the Convention on the Rights of Persons with Disabilities’ (2008) Law in Context 68; Dhanda, 

Dhanda, ‘Universal Legal Capacity as Universal Human Right’ in Dudley, Silove and Gale, Mental 

Health and Human Rights, Vision, Praxis, and Courage (Oxford University Press 2012); CRPD 

articles 5 and 12. 
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proceedings “at reasonable intervals” before a court to put in issue the “lawfulness”- 

within the meaning of the Convention - of his detention’.189  The question for the 

Court was where a patient lacks capacity and has nobody to make a request for 

discharge, then how can this power or entitlement be exercised so as to comply with 

the procedural safeguards inherent in article 5 of the ECHR? 

 

The ECtHR reiterated the principles established in its jurisprudence regarding article 

5(4): (1) an initial period of detention can be authorised so long as it is of ‘short 

duration and the individual is able to bring judicial proceedings “speedily” to 

challenge the lawfulness of any such detention including, where appropriate, its 

lawful justification as an emergency measure’; 190  (2) a person detained for an 

indefinite or lengthy period is entitled to take proceedings at reasonable intervals to 

challenge the lawfulness of his detention;191 (3) it is essential that a person detained 

should have access to a court and the opportunity to be heard either in person or 

through some form of representation;192 (4) ‘special procedural safeguards may be 

called for in order to protect the interests of persons who, on account of their mental 

disabilities, are not fully capable of acting for themselves.193 

 

The ECtHR found that for a person who lacks legal capacity, like M.H., there is no 

remedy in practice to satisfy the requirements of article 5(4).  The ECHR 

requirements necessitate that the person concerned have an opportunity to challenge 

                                                        
189 Megyeri v Germany (1992) 15 EHRR 584, 592 [22(a)]. 
190 Winterwerp v The Netherlands (1979) 2 EHRR 387 [57]-[61]; and X v United Kingdom (1981) 4 

EHRR 188 [58]. 
191 Winterwerp v The Netherlands (1979) 2 EHRR 387 [55]; and Stanev v Bulgaria App No 36760/06 

(17 January 2012) [171]. 
192 Megyeri v Germany (1992) 15 EHRR 584, 592 [22(a)]. 
193 Winterwerp v The Netherlands (1979) 2 EHRR 387 [60]. 
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the ‘lawfulness’ of her detention ‘speedily’. 194   Significantly, for the situation of 

children, the ECtHR made this statement:   

As the right set forth in Article 5 (4) of the Convention is guaranteed to 

everyone, it is clear that special safeguards are called for in the case of 

detained mental patients who lack legal capacity to institute proceedings 

before judicial bodies.195  

 

The emphasis made here is to the term ‘everyone’, again highlighting that the 

development of principles in cases concerning adults should equally apply to cases 

concerning children.  The ECtHR found that neither the applicant nor her nearest 

relative was able in practice to avail of the normal remedy granted by the MHA 1983 

to patients detained under section 2 for assessment.  It was held that there was a 

violation of article 5(4) in the first period of detention for assessment, as the applicant 

did not have:  

 

the benefit of effective access to a mechanism enabling her to “take 

proceedings” of the kind guaranteed to her by Article 5 (4) of the Convention. 

The special safeguards required under Article 5 (4) for incompetent mental 

patients in a position such as hers were lacking in relation to the means 

available to her to challenge the lawfulness of her “assessment detention” in 

hospital for a period of up to twenty-eight days.196 

 

                                                        
194 MH v United Kingdom App No 11577/06 (ECHR, 22 October 2013) [80]. 
195 Ibid., [82]. 
196 MH v United Kingdom App No 11577/06 (ECHR, 22 October 2013) [86]-[87]. 
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In Benjamin and Wilson v. the United Kingdom,197 the Court found the right of a 

patient under article 5(4) could not be dependent upon the discretion of a third party.  

Further to this, the case law of the ECtHR regarding ‘persons of unsound mind’ has 

consistently condemned States where procedures effectively depend on the discretion 

of a third party to defend the detained persons rights.198  In M.H.’s case the ECtHR 

found that an ‘entitlement of a close relative to initiate proceedings was not a remedy 

“directly accessible to the applicant.”’199 

 

Furthermore, when discussing special procedural safeguards the ECtHR referred to 

the CRPD and the notion of support to ensure those with mental disabilities are put in 

the same position as those without mental disabilities.200  This is a significant step 

toward removing the legal and practical obstacles impeding an individual from 

accessing her rights guaranteed by article 5(4).  All of the above principles outlined 

by the ECtHR applicable to those deprived of their liberty under mental health law are  

used as human rights indicators in the CRAJIA tool to measure the adequacy of 

current domestic law in the context of children’s access to justice rights. 

 

10.  Council of Europe: Guidance Documents on Access to Justice and 

Children 
 

After giving consideration to the Council of Europe’s Strategy for the Rights of the 

Child; 201  its Guidelines for Child-Friendly Justice; 202  and the Committee of 

                                                        
197 App No 28212/95 (26 September 2002); ECHRR 636 [33] and [36].  
198 Shtukaturov v Russia App No 44009/05 (March 27, 2008); and Stanev v Bulgaria App No 36760/06 

(17 January 2012). 
199 MH v United Kingdom App No 11577/06 (ECHR, 22 October 2013) [92]. 
200 Ibid., [93]. 
201 Council of Europe, Strategy for the Rights of the Child (2012-2015). 
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Minister’s Recommendation on the Participation of Children and Young People 

Under 18 Years,203 it becomes clear that each document reflects and promotes the 

principles of the CRC.  In line with the principles of the CRC and the CRPD, the CoE 

holds participation as a core right for children and recommends that there is no age 

limit on the right to express views freely and the right of children and young people to 

participate applies without discrimination on any grounds such as, age or disability.204   

Research from the CoE indicates that children’s participatory rights are not respected: 

children have little access to information and their views in public and private life are 

rarely sought or given due consideration.205  The Council of Ministers recommends 

that State parties take action to provide the greatest possible legal protection for 

children and young people’s right to participate, including in constitutions, legislation 

and regulations.  In this context State parties must provide effective redress and 

remedies through child-friendly procedures including access to assistance and 

support.206 

Furthermore, the Recommendation on effective participation highlights the views of  

children:  

 

Children and young people say that their right to participation is respected the 

least.  They feel excluded from civil life and from decisions on important 

                                                                                                                                                               
202 Committee of Ministers, Guidelines of the Committee of Ministers of the Council of Europe on 

Child friendly Justice (2010). 
203 Committee of Ministers, Recommendation  of the Committee of Ministers to Member States  on the 

Participation of Children and Young People Under the Age of 18 (CM/Rec(2012)2). 
204 Ibid. 
205 Council of Europe, Strategy for the Rights of the Child (2012-2015) 3. 
206 Committee of Ministers, Recommendation  of the Committee of Ministers to Member States  on the 

Participation of Children and Young People Under the Age of 18 (CM/Rec(2012)2). 



 252 

topics affecting their lives, notably placement outside the family, schooling, 

and medical treatment.207   

 

The CoE Guidelines on Child-friendly Justice serves as a practical tool for member 

States in adapting their judicial and non-judicial systems to the specific rights, 

interests and needs of children and to help overcome barriers to the realisation of 

rights. Consequently, it has guided the selection of indicators for the CRAJIA tool. 

 

11.  European Union and Access to Justice 
 

The European Union’s accession to the European Convention on Human Rights is 

required under article 6 of the Lisbon Treaty and the legal basis for accession is found 

in article 59 of the ECHR as amended by Protocol 14.  A final draft of the accession 

agreement, drawn up by CoE member states and the European Union (EU), was sent 

to the EU Court of Justice in Luxembourg for its opinion on the text. 208   The 

European Commission requested the court’s opinion as to whether the draft accession 

agreement was compatible with the Treaties.  The EU Court of Justice found that the 

draft agreement was incompatible with EU law, and a number of amendments are 

necessary before the EU can accede to the ECHR.209  The European Parliament, in its 

resolution210 on the accession of the EU to the ECHR highlighted the main reasons 

why accession is necessary.  The document noted that accession to the ECHR will 

                                                        
207 Committee of Ministers, Recommendation  of the Committee of Ministers to Member States  on the 

Participation of Children and Young People Under the Age of 18 (CM/Rec(2012)2). 
208  Strasbourg, 05/04/2013: Announcement available at  http://hub.coe.int/what-we-do/human-

rights/eu-accession-to-the-convention 
209  Opinion 2/13 of the Court (18 December 2014) ECLI:EU:C:2014:2454, available at: 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=160882&pageIndex=0&doclang=en

&mode=lst&dir=&occ=first&part=1&cid=40247 
210 European Parliament, Draft Report on the Institutional Aspects of the Accession of the European 

Union to the European Convention for the Protection of Human Rights and Fundamental Freedoms 

(2009/2241(INI)) 19 May 2010.  

http://hub.coe.int/what-we-do/human-rights/eu-accession-to-the-convention
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http://curia.europa.eu/juris/document/document.jsf?text=&docid=160882&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=40247
http://curia.europa.eu/juris/document/document.jsf?text=&docid=160882&pageIndex=0&doclang=en&mode=lst&dir=&occ=first&part=1&cid=40247
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send a strong signal concerning the coherence between the EU and ‘wider Europe’, it 

will afford citizens protection against the action of the EU which is desired with the 

increased power given to it, and accession will contribute to the harmonious 

development of the case law of the two European Courts in the field of human 

rights.211  For these reasons it is hoped that the EU and the CoE can agree on the 

necessary amendments. 

 

The EU Court of Justice draws its inspiration from the constitutional traditions 

common to the Member States and from international instruments concerning the 

protection of human rights.212  In line with the jurisprudence of the EU Court of 

Justice, access to justice is one of the founding elements of a Union based on the rule 

of law.213  This is witnessed in the rationale for establishing direct effect in Van Gend 

en Loos, under the headings of procedure and jurisdiction of the court, the Court 

states that  ‘according to the spirit, the general scheme and the wording of the Treaty, 

Article 12 must be interpreted as producing direct effects and creating individual 

rights which a national court must protect.’214  Furthermore, EU treaties guarantee 

access to justice through developing a system of legal remedies, and the power given 

to the EU Court of Justice to ensure the legality of measures adopted by the European 

Institutions.215   

 

The general principles of EU law also provide a tool for challenging breaches of EU 

law that are significant in advancing the access to justice agenda.  The principle of 

                                                        
211 Ibid. 
212 Ibid. 
213 Seen in the rationale for establishing direct effect in Van Gend en Loos [1963] EUECJ R-26/62 (5 

February 1963). 
214 Van Gend en Loos [1963] EUECJ R-26/62 (5 February 1963) para II. 
215 Case 294/83 Les Verts v Parliament No 25 [23]: where a French political grouping sought the 

annulment of two measures adopted by the European Parliament.  
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proportionality ensures that a public authority acts in a reasonable manner towards its 

citizens and that any restrictions placed on a citizen must be strictly in the public 

interest to achieve the purpose of the measure.  The EU Court of Justice has found a 

general principle of non-discrimination,216 the right to be heard,217 and the right to due 

process218, and the right to effective legal protection. 219   The opinion of the Advocate 

General Ruiz-Jarabo Colomer, in Roda Golf and Beach Resort SL,220 emphasised that: 

  

Access to justice is a fundamental pillar of western legal culture…. Therefore 

the right to effective legal protection is one of the general principles of 

Community law, in accordance with which access to justice is organised. 

 

The EU Court of Justice is applauded by academic commentators, stating that the 

Court has pioneered the protection of fundamental human rights within the legal order 

of the Community.221  However, for the ECHR rights to have a greater impact in the 

EU there must be accession to the ECHR. 222   Notwithstanding the necessity for 

accession, the EU Agenda for the Rights of the Child further highlights co-operation 

between the EU and the CoE.223  Article 3 of the Treaty of European Union provides 

that: 

 

                                                        
216 Case 20/71 Sabbatini v European Parliament (1972). 
217 Case 17/74 Transocean Marine Paint v Commission (1974). 
218 Case 222/84 Johnston v Chief Constable of the Royal Ulster Constabulary (1984). 
219 Case 14/08 Roda Golf and Beach Resort SL (2009) [29]. 
220 Ibid. 
221 Alston (ed), The EU and Human Rights (Oxford University Press 1999) 52. 
222 Ibid., 30. 
223  See the priority areas identified in Committee of Ministers, Guidelines of the Committee of 

Ministers of the Council of Europe on Child friendly Justice (2010). 
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The union shall promote and protect … in particular the rights of the child, as 

well as to the strict observance and the development of international law, 

including respect for the principles of the United Nations Charter. 

 

Moreover, the Charter of Fundamental Rights of the EU (EU Charter) guarantees the 

protection of children's rights by EU institutions, as well as by EU countries when 

they implement EU law.  Article 24 of the EU Charter is focused on the rights of 

children and reflects the principles of the CRC, in particular articles 3 and 12.  In 

article 47, the EU Charter provides for the right to an effective remedy and fair trial, 

and to legal aid if necessary to ensure effective access to justice. 

 

The procedural value of access to justice has achieved a high position on the rights 

agenda in both CoE and EU contexts.224  The preamble to the Treaty of European 

Union draws inspiration from  ‘the cultural, religious and humanist inheritance of 

Europe, from which have developed the universal values of the inviolable and 

inalienable rights of the human person, freedom, democracy, equality and the rule of 

law’.  Furthermore, article 2 provides that  ‘[t]he Union is founded on the values of 

respect for human dignity, freedom, democracy, equality, the rule of law and respect 

for human rights, including the rights of persons belonging to minorities. These 

values are common to the Member States in a society in which pluralism, non-

discrimination, tolerance, justice, solidarity and equality between women and men 

prevail.’225  The EU is committed to respecting fundamental human rights and the 

latter highlights the prominent position of the rule of law and access to justice in this 

context.   

                                                        
224 Harlow, ‘Access to Justice as a Human Right’ in Alston (ed), The EU and Human Rights, (Oxford, 

1999) 188. 
225 Treaty of the European Union, Official Journal of the European Union (C83/15) (30.02.2010) 



 256 

 

Furthermore, the EU continues to highlight its commitment to access to justice issues 

with the European Commission focused on solutions in this area.226  For example, the 

Commission has published a large-scale study on children’s involvement in civil and 

administrative judicial proceedings in the EU. 227   This study provides reliable 

evidence regarding each Member State’s approach to protecting the rights of children 

in the context of child friendly justice.  Making justice systems more child friendly is 

a key priority in the EU Agenda for the Rights of the Child.  This is significant as the 

EU can have a practical impact in translating children’s rights into reality.228  Further 

to this, the European Union Agency for Fundamental Rights (FRA) is one of the EU’s 

decentralised agencies focusing on children and access to justice.  These agencies are 

set up to provide expert advice to the institutions of the EU and the Member States on 

a range of issues.  The FRA helps to ensure that the fundamental rights of people 

living in the EU are protected.  The FRA is involved with a number of projects on the 

theme of access to justice.229  Of particular significance are its reports on Child-

Friendly Justice and Involuntary Admission and Treatment, which have been 

considered throughout this thesis.230 

 

                                                        
226 European Commission: Directorate-General for Justice, Draft: Summary of Contextual Overviews 

on Children's Involvement in Civil and Administrative Judicial Proceedings in the 28 Member States of 

the European Union (European Union, 2014). 
227 Ibid. 
228 Ibid., 5.  
229 European Union Agency for Fundamental Rights, Child-Friendly Justice Perspectives and 

Experiences of Professionals on Children’s Participation in Civil and Criminal Proceedings in 10 EU 

Member States (2015); European Union Agency for Fundamental Rights, Involuntary Placement and 

Involuntary Treatment of Persons with Mental Health Problems (2012); European Union Agency for 

Fundamental Rights, The Right to Political Participation for Persons with Disabilities: Human Rights 

Indicators (2014). 
230  European Union Agency for Fundamental Rights, Involuntary Placement and Involuntary 

Treatment of Persons with Mental Health Problems (2012); European Union Agency for Fundamental 

Rights, Child-Friendly Justice Perspectives and Experiences of Professionals on Children’s 

Participation in Civil and Criminal Proceedings in 10 EU Member States (2015).  
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Ensuring equality of ‘access to justice’ has been a long historical struggle and one that 

our modern society continues to struggle with.231  This is evident with the attention 

given to the issue by the United Nations,232 the Council of Europe233 and European 

Union, as outlined above. Today’s society shows an increasing desire to understand 

and value human rights and dignity.   The majority of human rights treaties are based 

on the principles of equality and solidarity;234 these principles are at the heart of a 

human rights agenda, which has an objective of improving social justice within 

society. 235   The challenges associated with accessing justice are emerging as 

significant impediments to protecting human rights.  The following discussion goes 

beyond the scope and content of the law outlined above to give a deeper 

understanding of what is necessary for ‘access to justice’ to be effective in ensuring 

the realisation of rights. 

 

12.  Part Two: Contemporary Literature on Access to Justice 
 

This part draws on access to justice scholarship to explore the concept and its 

emerging meaning within international human rights law, in this regard it will 

contribute to the broader literature in this area.  Bahdi’s thesis sets out some of the 

main substantive, procedural and symbolic issues that must be considered in thinking 

                                                        
231 This is evident in the work done by Mauro Cappelleti and others in the four volumes of the Florence 

Access to Justice Project discussed below.  
232 See Committee on the Elimination of Discrimination against Women, Access to Justice – Concept 

Note for Half Day General Discussion (53rd Session); Human Rights Council, Resolution on the 

Rights of the Child: Access to Justice for Children (25 March 2014); Report of the UN High 

Commissioner of Human Rights, Access to Justice for Children (2013). 
233 Committee of Ministers, Guidelines of the Committee of Ministers of the Council of Europe on 

Child friendly Justice (2010). 
234 International Bill of Human Rights includes International Covenant on Civil and Political Rights 

and International Covenant on Economic, Social and Cultural Rights, and The United Nations 

Declaration of Human Rights. 
235 Ratification to UN and EU instruments: worldwide recognition and commitment. 
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through an access to justice strategy in the context of gender inequality.236  Her work 

sets out a common framework from which issues of access to justice can be assessed 

in the context of disadvantaged groups.  Accordingly, her framework is useful as a 

guide to developing access to justice indicators for measuring whether children and 

young people have ‘access to justice’ under mental health law. 

 

According to Bahdi there are three key components of access to justice:  

 

Substantive justice which concerns itself with an assessment of the rights 

claims that are available to those who seek a remedy; procedural aspects 

which focus on the opportunities and barriers to getting ones claim into court 

(or other dispute resolution forum); and, the symbolic component of access to 

justice which steps outside of doctrinal law and asks to what extent a 

particular legal regime promotes citizens’ belonging and empowerment. 237   

 

In order to capture the disability-related dimensions of this concept, Flynn and 

Lawson have added a fourth category to Bahdi’s framework for analysing access to 

justice. 238  Flynn and Lawson’s fourth category is termed the ‘participatory 

component’ and it gives life to the significance of the participatory element embedded 

in article 13 of the CRPD.239  In the context of children and young people requiring 

inpatient mental health care and treatment, ensuring there is a ‘participatory 

                                                        
236 Bahdi, Background Paper on Women’s Access to Justice in the MENA Region (Middle East and 

North African (MENA) Regional Consultation, 2007). 
237 Ibid. 
238 Flynn and Lawson, ‘Disability and Access to Justice in the European Union: Implications of the 

United Nations Convention on the Rights of Persons with Disabilities’, in Waddington, Quinn, Flynn 

(eds), European Yearbook of Disability Law (Intersentia, 2013) 13.  
239 Ibid., 28. 
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component’ within any law and policy affecting them will be essential to realising 

their right of access to justice.   

 

The developing trend in access to justice scholarship is that providing ‘access’ alone 

is not enough to comply with human right standards, thus ‘justice’ must be obtained 

for those who seek a remedy for violations of their rights.240  Therefore, to understand 

the concept as a whole one must go beyond the issue of ‘access’ and answer the 

question: what is ‘justice’?  According to Flynn and Lawson, Bahdi’s notion of 

substantive access to justice does not claim to provide any theory of what ‘justice’ is 

in relation to the distribution of societal resources or opportunities. 241   Various 

prominent theorists have advanced theories that answer what ‘justice’ means for 

society.242  However, this thesis seeks to answer more specifically: what does ‘justice’ 

mean for children and young people admitted for care and treatment under mental 

health law?243 While it is beyond the scope of this thesis to give a detailed account of 

theories of justice, those that have been identified as addressing, in some form, the 

basic needs of children and young people with mental health problems, are explored 

in chapter two of this thesis.244  In particular, consideration is given to the expansion 

of the Capability Approach to issues in childhood as a functional theory of justice 

applicable to children.245 The Capability Approach recognises that children require 

respect for their agency and their dignity in order for ‘justice’ to be met.  This means 

                                                        
240 Bahdi, Background Paper on Women’s Access to Justice in the MENA Region (Middle East and 

North African (MENA) Regional Consultation, 2007) 3. 
241 Flynn and Lawson, ‘Disability and Access to Justice in the European Union: Implications of the 

United Nations Convention on the Rights of Persons with Disabilities’, in Waddington, Quinn, Flynn 

(eds), European Yearbook of Disability Law (Intersentia, 2013) 13. 
242 Rawls, A Theory of Justice (Revised Edition) (Oxford University Press, 1999). 
243 See research question outlined in chapter one. 
244 See chapter two. 
245 Sen, The Idea of Justice (Penguin, 2009) and Nussbaum, ‘The Capabilities of People with Cognitive 

Impairments’ 40 Metaphilosophy (2009) 331. 
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that children must be provided by society with the opportunities and freedom to 

develop their capabilities.246  

 

Expanding on the three key components of an access to justice framework, Bahdi 

argues that in order for substantive access to justice to occur you must ‘assess the 

rights claims available to those who seek a remedy’. 247   In order to make this 

assessment we must analyse and develop laws and policies that promote substantive 

equality and this is best achieved through communication with the disadvantaged 

group.248  Taking mental health law as an example, the Mental Health Act 2001 must 

be assessed to identify the rights claims that are available to children who may seek a 

remedy and examine whether those rights can lead to the ‘ability to achieve’ a remedy 

or access to justice.  

 

As discussed in chapter three, the idea of including those who are disadvantaged in 

the development of laws and policies that affect them is rooted in the social model of 

disability and is an obligation under the CRPD.249  The slogan ‘nothing about us 

without us’ highlights the importance of the participation of people with disabilities in 

the development of law and policy.  Badhi in her work focusing on gender inequality 

argues that, ‘strategies must be devised with the direct input of those whose lives they 

are designed to protect’, 250  and that this ‘results in an understanding of the real 

barriers to equality and the kinds of solutions which must be fashioned to produce 

                                                        
246 See chapter two 
247 Bahdi, Background Paper on Women’s Access to Justice in the MENA Region (Middle East and 

North African (MENA) Regional Consultation, 2007) 3. 
248 Ibid., 28. 
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250 Bahdi, Background Paper on Women’s Access to Justice in the MENA Region (Middle East and 
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such results.’251 As highlighted in chapter three, the drafting of the CRC did not 

involve the participation of children and similarly the current review of the Irish 

Mental Health Act 2001 does not include direct input from children whose lives are 

impacted greatly by its provisions. In this context, it is recommended in chapter eight 

that resources must be provided to develop the structures necessary for children to be 

involved in meaningful ways in mental health service delivery.  Evidence in chapter 

seven indicates that current strategies and policies are not effective in creating article 

12 (CRC) participation rights. 

 

Agreeing with Bahdi’s thesis Flynn and Lawson note that  

 

Substantive access to justice for disabled people can be achieved only by 

facilitating their entry into, and full participation in, the legal professions, the 

legislature and other public offices; and by involving disabled people’s 

organisations in the design and delivery of laws, polices and services.252 

 

Bahdi goes on to explain that the procedural component of access to justice should be 

broadly understood to mean: 

 

the types of institutions where one might bring a claim, the rules that govern 

the complaint and conduct of the parties once the complaint is brought within 

a particular institution, the particular mandate of a given institution and the 

factors - outside of the substantive law itself - which influence the nature and 

                                                        
251 Ibid., 28. 
252 Flynn and Lawson, ‘Disability and Access to Justice in the European Union: Implications of the 

United Nations Convention on the Rights of Persons with Disabilities’, in Waddington, Quinn, and 

Flynn (eds), European Yearbook of Disability Law (Intersentia, 2013) 13. 
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quality of the encounter for [individuals] within a particular legal 

institution.253 

 

Bahdi’s notion of procedural justice applies equally to informal justice systems, 

which she identifies as those processes that fall outside of the court system. 254  

Examples would include dispute resolution, mediation, tribunals, and in the context of 

children, welfare conferences and care hearings.255   Bahdi also refers to the various 

barriers to procedural justice, which include; costs and legal standing rules; access to 

lawyers or other representatives; access to information; enforcement; and social 

stigmatisation. 256   In the disability context, procedural access to justice requires 

attention to be given to the removal of barriers for those bringing claims, so they may 

participate effectively in the proceedings.257 In this context, Flynn draws attention to 

the challenges people with disabilities face when attempting to communicate with the 

court.258  She explains that there is two ways people communicate with the court, 

either individually or with the assistance of a third party.  Third party representation 

can in some circumstances be a barrier to having one’s views heard, this would 

depend on their role and function.   
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An example of third party assistance in the context of children is the appointment of a 

guardian ad litem (GAL).  GAL’s are the main support system for children when they 

are involved in court proceedings and their role in achieving the effective 

participation of children is discussed in chapter seven.  For the purpose of ensuring 

procedural justice it is important to note at this juncture that GAL’s represent the ‘best 

interests’ of children and generally this happens without the presence of the child in 

the proceeding.  Flynn notes the tension that exists with this form of support for 

people with disabilities and its effectiveness in articulating the person’s wishes as 

opposed to their ‘interests’. 259   This criticism is also found in the literature on 

children’s experiences with the GAL system which is considered in more detail in 

chapter seven. 

 

Bahdi’s ultimate goal is to set out the main substantive, procedural and symbolic 

considerations she believes necessary to creating an access to justice strategy or 

framework which will enable people, her focus is on women, to access justice.260 

When discussing the third component of her access to justice framework, Bahdi 

creates a symbolic element that looks outside of the ‘law’ and asks people, those 

connected with the justice system, to consider the link between legal reform and 

social change.  She asks if legal change will bring about changes in the social and 

political arenas that are necessary to ensure there is impact on the people the law 

affects. However, the symbolic component of access to justice, as Badhi explains is 

difficult to measure and therefore requires a ‘leap of faith’ that work to change law 

                                                        
259 Ibid., 99-102. 
260 Bahdi, Background Paper on Women’s Access to Justice in the MENA Region (Middle East and 

North African (MENA) Regional Consultation, 2007) 3. 
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will have an effect on social change.261 For it is a societal shift in attitude that is 

required before real impact in practice can be measured. For example, the sociology 

of childhood and the children’s rights movement asks society to change its way of 

thinking when it comes to children and their potential as social actors.  If society and 

the professionals working with children continue to follow the interest or welfare 

approach to children’s issues, then children will never be truly respected as rights-

holders.  In addition this symbolic element links well with the social model of 

disability and its philosophy of inclusion, participation and lobbying for a shift in 

attitude towards acceptance of difference. This symbolic or societal change and 

acceptance is crucial to breaking down barriers through recognition and a common 

understanding of the issues; whether it is the barriers children, women, or people with 

disabilities face when attempting to access the justice system.  

 

The exact nature of the barrier encountered by a person with a disability will vary 

significantly depending on the type and degree of the disability and other connected 

characteristics.  Older people with disabilities, women with disabilities and children 

with disabilities can all face different barriers when accessing justice. 262  It is 

important that the individual’s circumstance is taken into account when considering 

the changes that must be made to remove barriers, which would otherwise hinder that 

person’s access to justice.   

 

                                                        
261 Bahdi, Background Paper on Women’s Access to Justice in the MENA Region (Middle East and 

North African (MENA) Regional Consultation, 2007) 38-39.  
262 See Report of the UN High Commissioner of Human Rights, Access to Justice for Children (2013); 

Committee on the Elimination of Discrimination against Women, Concept Note on Access to justice 

(53rd Session); Flynn, Disabled Justice? Access to Justice and the UN Convention on the Rights of 

Persons with Disabilities (Ashgate 2015). 
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A wide range of barriers operate to prevent disabled people accessing justice 

on an equal basis with others.  These include barriers in the form of laws 

denying them legal standing; adequate information or advice; insufficient 

resources; inaccessible architectural design; inaccessible information or 

communication methods; and inadequate protection from subsequent 

victimisation.263 

 

Effective access to justice is said to be the most basic ‘human right’ of a modern, 

egalitarian legal system, which purports to guarantee, and not merely proclaim, the 

legal rights of all.264  The Florence Access to Justice Project265 details the approaches 

taken by society to make the justice system more accessible to all.  The Florence 

Project examines the access to justice movement in what it refers to as ‘three waves’.  

The next part will consider the ‘three waves’ through linking historical and 

contemporary issues in this debate, and provides important contextual understanding 

of the obstacles people encounter when trying to access justice.  

 

13.  Part Three: Access to Justice: Barriers and Solutions 
 

A four-year comparative study on the effectiveness of accessing justice in different 

jurisdictions around the world was produced in the 1970’s and named the Florence 

                                                        
263 Flynn and Lawson, ‘Disability and Access to Justice in the European Union: Implications of the 

United Nations Convention on the Rights of Persons with Disabilities’, in Waddington, Quinn, Flynn 

(eds), European Yearbook of Disability Law (Intersentia, 2013) 9.  
264 Cappelleti ET AL., ‘Access to Justice: The Newest Wave in the Worldwide Movement to make 

Rights Effective’ 27 Buff. Law Review (1978) 181, 185. 
265  The project was published in four volumes: Cappelletti and Garth (eds), Access to Justice: A World 

Survey (Volume I); Cappelletti and Mr. John Weisner (eds), Access to Justice: Studies of Promising 

Institutions (Volume II); Cappelletti and Garth (eds), Access to justice: Emerging Perspectives and 

Issues (Volume III); and Professor Klaus-Friedrich Koch (ed), Patterns in Conflict Management: 

Essays in the Ethnography of Law Access to Justice in an Anthropological Perspective (Volume IV). 
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Access to Justice Project.266  This study is a respected source of literature from which 

to make inferences regarding the barriers and solutions to accessing justice.  The 

Florence Project highlights the progress made by society, from eighteenth century to 

the twentieth century, to make the justice system more accessible to all.  In doing this, 

the project advances the access to justice movement in the following three waves; 

legal aid, public law litigation, and procedural justice.  

 

There are many barriers to accessing the justice system, the cost of court and legal 

representation, restrictive regulations, and limited enforcement mechanisms to name a 

few.  An essential component of access to justice includes having access to legal 

services and a legal representative.  For those who do not have the means to hire a 

lawyer, access to legal aid is crucial to ensure they can seek a remedy in court.  The 

initial solution in the access to justice movement was providing legal aid to the poor.  

Reforms in this area began to surface from the 1940’s onwards. 267   This initial 

movement to removing the barriers to effective access to justice is coined the ‘first 

wave’.268  Momentum began in England with the Legal Aid and Advice Act, 1949.269  

Major reforms in legal aid followed in the 1960’s with legal aid being placed at the 

top of the reform agenda.270  Reform began in 1965 in the United States with the 

Legal Services Program of the Office of Economic Opportunity (OEO), later the 

Legal Services Corporation Act 1974 replaced this office,271 and reform in many other 

jurisdictions throughout the world followed.272   

                                                        
266 Ibid. 
267 In England, for example, much activity can be traced to the publication in 1968 of Society of 

Labour Lawyers, Justice for All (London: Fabian Society 1968). 
268 Florence Access to Justice Project. 
269 This Act was rewritten and its provisions consolidated in the Legal Aid Act, 1974, c. 4. 
270  See Florence Access to Justice Project.  
271 Pub. L. 93-355, 88 Stat. 378 (1974). 
272 Reforms in Australia see: Taylor, Access to Justice in Australia, Section III, in 1 Florence Access to 

Justice Project. For reforms in France, Germany and other countries see the Florence Project. 
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In Ireland, reforms began with the Criminal Justice (Legal Aid) Act 1962, however it 

was relatively recent when the Oireachtas made provision for civil legal aid in the 

Civil Legal Aid Act 1995.273  The Long Title of the Civil Legal Aid Act states that it 

is ‘[a]n Act to make provision for the grant by the state of legal aid and advice for 

persons of insufficient means in civil cases.’   The Irish Courts have held that legal aid 

is a necessary tool to ensure access to justice at least for those who qualify for it under 

the 1995 Act. Legal aid is generally available for children in welfare and family law 

cases, however there is a financial and merits test, which is significantly modified 

when considering the welfare of children.274 Moreover under section 25 of the Child 

Care Act 1991, which applies in cases concerning the admission of children to 

inpatient CAMHS under the Mental Health Act 2001, when a legal representative is 

appointed to a child made party to the proceedings against the HSE, the HSE incurs 

the costs.  England and Wales provide a best practice example of providing the 

resources to assist children in accessing justice system.275 

 

In the United States as a general rule States do not provide free legal aid for civil 

cases, however, court systems do provide mechanisms under which a plaintiff may 

proceed in ‘the manner of a pauper’ or forma pauperis. 276  The American Bar 

Association (ABA) recommends that attorneys in the United States perform at least 

                                                        
273 The state-funded civil legal aid scheme was established in 1979 and led to the enactment of the 

Civil Legal Aid Act 1995.   
274 See Law Society of Ireland, ‘Access to justice: A Report of the Legal Aid Taskforce’ (2012) 

available at: http://www.lawsociety.ie/Documents/news/LegalAidTFreport.pdf ; Law Society of 

Ireland, ‘Civil Legal Aid in Ireland: Information for the Profession’ (2008) ‘The merits test is 

significantly modified in cases involving the welfare of children’ 8. Available at: 

https://www.lawsociety.ie/Documents/pdfs/Civil%20Legal%20Aid%20Booklet.pdf 

Also the Mental Health Act 2001 provides that the MHC is responsible for providing a scheme of legal 

aid for those detained. 
275 Of note is the provision of mental health advocates, this issue is discussed in chapter six. 
276 Child Rights International Network, Access to Justice for Children: United States Report (2013) 

Part IV (b). 

http://www.lawsociety.ie/Documents/news/LegalAidTFreport.pdf
https://www.lawsociety.ie/Documents/pdfs/Civil%20Legal%20Aid%20Booklet.pdf
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50 hours of pro bono service per year.277  A lot of pro bono work is carried out in the 

United States through legal clinics and the ABA keeps a directory of clinics that work 

in the area of children’s rights.278 In England and Wales, children are entitled to 

receive legal aid in certain civil cases if they qualify for financial assistance.279 The 

civil cases referred to include child care proceedings and proceedings for mental 

health.280 Of interest is the eligibility for legal aid if the case concerns the breach of an 

ECHR right by a public authority.281 Further to this if a child is not eligible for legal 

aid for a particular claim, he or she may still receive the aid if it is necessary or 

appropriate under the ECHR or EU law.282 In addition to this children in the care of 

the State are entitled to advocacy services and the appointment of guardians, which 

can support the child in proceedings and local authorities generally cover the costs.283  

 

The ‘second wave’, referred to by Cappelleti et all, in improving access to justice 

involves representing collective interests of those other than the poor.284  This became 

evident in a worldwide movement in the direction of public law litigation due to 

important public policy issues involving large groups of people.285  However, the 

research from the Florence Project highlights that it will take more than access to 

legal aid and representation before ‘access to justice’ becomes meaningful to people 

                                                        
277 American Bar Association Model Rule 6.1. Available at: 

http://www.americanbar.org/groups/probono_public_service/policy/aba_model_rule_6_1.html 
278See http://apps.americanbar.org/litigation/committees/childrights/directory-legal-clinics.html; Child 

Rights International Network, Access to Justice for Children: United States Report (2013) Part IV (c). 
279 Legal Aid, Sentencing and Punishment of Offenders Act 2012, sections 8, 11, 21. 
280 Legal Aid, Sentencing and Punishment of Offenders Act 2012, Schedule 1, Part 1. 
281 Legal Aid, Sentencing and Punishment of Offenders Act 2012, Schedule 1, Part 1, section 22. 
282 Child Rights International Network, Access to Justice of Children: England and Wales Report 

(2013) 5. 
283 Children Act 1989, Part 26A; see Child Rights International Network, Access to Justice of Children: 

England and Wales Report (2013) 5; this is the approach taken in Ireland under the Child Care Act 

1991. 
284 Cappelleti et al., ‘Access to Justice: The Newest Wave in the Worldwide Movement to make Rights 

Effective’ (1978) 27 Buff. Law Review 181, 209. 
285 Cappelleti et al., ‘Access to Justice: The Newest Wave in the Worldwide Movement to make Rights 

Effective’ (1978) 27 Buff. Law Review 181, 210. 

http://www.americanbar.org/groups/probono_public_service/policy/aba_model_rule_6_1.html
http://apps.americanbar.org/litigation/committees/childrights/directory-legal-clinics.html
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who need it.  The ‘access to justice approach’ advocated by the Florence Project and 

Cappelleti, incorporates a much broader conception than the first two waves of reform 

have provided.  This ‘third wave’ or the ‘access to justice approach’ links the right of 

access to the justice system and legal representation with reforms in procedures to 

ensure enforcement of the latter rights.  

 

This emerging access-to-justice movement, therefore, is growing out of the 

earlier movements concerned with legal representation. The earlier 

movements have also been aimed to a great extent at establishing and making 

effective rights of individuals and groups which were too long denied the 

benefits of equal justice.286   

 

The Florence Project indicates clearly that we require a new approach to procedures 

to ensure they support access to the justice system.  As Jacob affirms, ‘[i]t is 

procedural rules which infuse life into substantive rights, which activate them to make 

them effective.’287   While the importance of legal representation is well established, 

today the access to justice movement requires a much more comprehensive approach 

to reform.  The ‘access to justice approach’ highlights the need for a fundamental 

change to ‘procedural justice’.  This is evident in the new attitude towards procedural 

justice, which begins with ‘social justice’ as a priority.288  In addition, the four key 

dimensions discussed by contemporary scholars includes the requirement of 

procedural justice to ensure legal systems are effectively meeting the needs of those 

seeking a remedy.  Ensuring social justice within the concept of access to justice 

                                                        
286 Ibid., 224. 
287 Jacob, Access to Justice in England in Florence Access-to-Justice Project (1978) Section VIA-D. 
288 Cappelleti et al., ‘Access to Justice: The Newest Wave in the Worldwide Movement to make Rights 

Effective’ (1978) 27 Buff. Law Review 181, 241. 
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includes searching for procedures that will empower and safeguard the rights of all 

individuals.  The attention given to ‘access to justice’ on a global scale is evident 

from the numerous reports and projects advancing the movement, as highlighted in 

this thesis, and the desire emanating from them to make the rights encompassed in 

this concept a reality for all at national level.  However, this increased attention is due 

to emerging concerns regarding the structural and systematic barriers some people 

face when trying to access justice.  These barriers must be removed and this requires 

the assessment of legal systems in order to recommend reforms for access to justice 

compliant frameworks. 

 

The literature reviewed in this chapter continuously highlights the barriers children 

face in an access to justice context. The COE, the UN and the EU have all funded the 

development of research in this area, and specifically for children and young people. 

The research indicates that notwithstanding the comprehensive international and 

regional legal framework protecting children’s rights and affirming their status as 

rights-holders, children face real challenges in accessing justice.  For children access 

to justice barriers can include; the complexity of the justice system, lack of 

information and support, and intimidating environments.  In addition, laws and 

policies concerning the treatment and participation of children in proceedings are not 

compliant with children’s rights.289  It is recognised worldwide that children face 

barriers to the realisation of their rights, particularly their right to be heard. 

 

… despite the recognition of the right of the child to express his or her views 

freely on all matters affecting him or her, and bearing in mind their evolving 

                                                        
289 Report of the United Nations High Commissioner for Human Rights, Access to Justice for Children 

(2013) 6. 
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capacities, children are still seldom seriously consulted and involved in such 

matters owing to a variety of constraints and impediments and that the full 

implementation of this right in many parts of the world has yet to be fully 

realized.290  

 

Children face tremendous barriers, due to their vulnerability, in pursuing justice for 

breaches of their rights. 291   Children deprived of their liberty and children with 

disabilities face additional barriers, such as lack of legal power to exercise their rights, 

discrimination, and stigmatization. 292   It is implicit in the CRC 293  that effective 

remedies must be available to redress violations of children’s rights.  Therefore, State 

parties have a duty to give particular attention to ensuring that there are effective, 

child-sensitive procedures available to children and their representatives.294  These 

should include the provision of child-friendly information, advice, advocacy, and 

access to independent complaints procedures and to the courts with necessary legal 

and other assistance.295  

 

14. Conclusion 
 

                                                        
290 Human Rights Council, Resolution on the Rights of the Child: Access to Justice for Children (2014) 

3.  
291See Committee on the Rights of the Child, General Comment No 12 The Right of the Child to be 

Heard (2009); Report of the United Nations High Commissioner for Human Rights, Access to Justice 

for Children (2013) 6. 
292 Report of the United Nations High Commissioner for Human Rights, Access to Justice for Children 

(2013) 7.  
293 The Convention on the Rights of the Child is the most widely and rapidly ratified human rights 

treaty in history.  194 states are party to the Convention.  South Sudan and the United States have not 

ratified the Convention. 
294  Committee on the Rights of the Child, General Comment No 5 General Measures of 

Implementation of the Convention on the Rights of the Child (2003) para 24. 

295Committee on the Rights of the Child, General Comment No 5 General Measures of Implementation 

of the Convention on the Rights of the Child (2003) para 24. 
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The AJIA framework presented in this chapter includes an analysis of the background 

and context of the concept ‘access to justice’, and its development as a right in 

international and regional human rights law.  The four key dimensions of access to 

justice, substantive, procedural, symbolic and participatory provides a critical 

perspective necessary for assessing how and why people encounter barriers to 

accessing justice within legal and policy frameworks.  The examination in this chapter 

of the latter issues provides the sources to determine the necessary human rights 

indicators for the assessment of ‘access to justice’ mechanisms within the legal and 

policy frameworks examined in the comparative chapters, and more specifically to 

measure how Ireland stands in an international context.   

 

Furthermore, this chapter set out many of the elements necessary for creating a child-

friendly justice system at national level, which can lead to the effective 

implementation of children’s rights. The definition of a child-friendly justice system 

holds article 12 of the CRC as central to delivering what ‘justice’ requires for 

children, which includes: ‘justice that is accessible, age appropriate, speedy, diligent, 

adapted to and focused on the needs and rights of the child, respecting the rights of 

the child including the rights to due process, to participate in and to understand the 

proceedings’.   Consequently, the research in this chapter has revealed the access to 

justice indicators necessary to examine the substantive and procedural opportunities 

and barriers to accessing justice for children and young people admitted for care and 

treatment under mental health law.   

 

14.1. Indicators for the CRAJIA tool 

The following indicators are used in chapter five to develop the CRAJIA tool: 
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1. Article 12 requires five steps for its effective implementation.  The research in 

this thesis has linked this process with the elements of access to justice 

necessary for the realisation of children’s rights in the context of mental health 

law and policy: (a) the first step is preparation and in order for the child to 

have access to justice or the ‘ability to achieve’ a remedy they must be given 

information about their rights; (b) the second step refers to the hearing and 

significant to this will be an accessible and age appropriate environment, 

which includes a safe space to express views; (c) the third step requires an 

assessment of the child’s capacity and this requires the provision of a 

mechanism that complies with the principle of participation.  An example of a 

mechanism complying in this context is a statutory list of guiding principles to 

inform decision-makers as to the appropriate application of a capacity 

assessment for children; (d) the fourth step in this process obliges State parties 

to provide the child with information about the weight given to the child’s 

views.  This latter step will require communication in age appropriate 

language and if necessary support and assistance for the child to understand 

the decision made; (e) the fifth step covers the obligation to provide 

mechanisms for complaints, remedies and redress.  The independence of the 

latter mechanisms are crucial for the child’s feeling of a ‘safe space’ to 

complain and therefore their ability to effectively access a justice system.   

2. Articles 13 and 17 of the CRC require non-interference from State parties in a 

child’s right to express and hold opinions and to receive and impart 

information. 
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3. Article 13 CRPD requires the development of procedural and age-appropriate 

accommodations in order to facilitate participation in legal proceedings 

including investigation and other preliminary stages. 

4. Golder v United Kingdom: article 6(1) of the ECHR includes a right of access 

to court and this right must be practical and effective. 

5. Neumeister v Austria: article 6(1) requires that each party must be afforded a 

reasonable opportunity to present his case; this is procedural equality between 

the parties. 

6. T v United Kingdom; SC v United Kingdom: for a child the proceedings must 

be organised to take account of his physical and mental state, age and other 

personal characteristics, and that steps are taken to promote his ability to 

understand and participate in the proceedings. 

7. DD v Lithuania: mental illness may entail restricting or modifying the right to 

legal capacity, but it cannot justify impairing the very essence of the right. 

8. Winterwerp; Stanev: an individual has a right to bring judicial proceedings 

‘speedily’ to challenge the lawfulness of any deprivations of liberty. 

9. Colozza; Shtukaturov; X and Y v Croatia:  the ECtHR has articulated a rule of 

personal presence, which provides the argument for the development of 

procedures to make it a reality. 

10. Winterwerp; DD: special procedural safeguards may be necessary to protect 

the interests of persons who, on account of their mental disabilities, are not 

fully capable of acting for themselves. 

11. Benjamin and Wilson v. the United Kingdom: the Court found the rights of a 

patient under article 5(4) could not be dependent upon the discretion of a third 

party.   



 275 

 





 276 

 

 

 

 

 

Chapter Five: Child Rights Access to 

Justice Impact Assessment 
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1. Introduction 
 

This chapter focuses on the development of the Child Rights Access to Justice Impact 

Assessment (CRAJIA) tool. As outlined in chapter one, human rights treaties oblige 

State parties to assess whether polices and regulations affect the human rights of their 

citizens. A human rights impact assessment (HRIA) is a tool used for this purpose.1 A 

child rights impact assessment (CRIA) is one example of a HRIA system, which has 

been created for assessing the impact of specific human rights issues, such as 

children’s rights. 2   Literature indicates a growing demand for employing impact 

assessments to measure a State’s human rights obligations.3  A recent report from the 

Committee on the Rights of the Child recommends that Ireland employ a children’s 

rights impact assessment to ensure budgetary decisions are compliant with the CRC 

obligations.4  In addition to this, the CRC Committee recommends that,  ‘the State 

party conduct a thorough assessment on the extent to which legislation affecting 

children’s rights complies with the Convention and implement specific legislation 

                                                        
1 De Beco, ‘Human Rights Impact Assessment’ 27 Netherlands Quarterly Human Rights (2009) 143. 
2 See De Beco, ‘Human Rights Impact Assessment’ 27 Netherlands Quarterly Human Rights (2009) 

149-150; Committee on the Rights of the Child, Concluding Observations on the Combined Third and 

Fourth Periodic Reports of Ireland (2016); Council of Europe, Child Participation Assessment Tool 

(Children’s Rights Division and Youth Department 2013); Council of Europe, Guidelines of the 

Committee of Ministers on Child Friendly Justice (2010); Sylwander, Child impact assessments – 

Swedish Experience of Child Impact Analyses as a tool for implementing the UN Convention on the 

Rights of the Child (Ministry of Health and Social Affairs, Sweden & Ministry of Foreign Affairs 

Sweden, 2001); Paton and Munro, Scotland’s Commissioner for Children and Young People, 

Children’s Rights Impact Assessment: The SCCYP Model (2006). 
3 Other examples include Equality Impact Assessments: Section 75 and Schedule 9 of the Northern 

Ireland Act 1998, places a statutory obligation to carry out Equality Impact Assessments (EQIAs) on 

policies.  These obligations are implemented through Equality Schemes, approved by the Equality 

Commission.  See Jenkins and Rainey, ‘Moving into the Mainstream: An Analysis of Regulatory 

Responses to Impact Assessment in Equality and Sustainable Development’ Northern Ireland Legal 

Quarterly 58 (1) (2007) 78-107. And the wide use of Environmental Impact Assessments. 
4 Committee on the Rights of the Child, Concluding Observations on the Combined Third and Fourth 

Periodic Reports of Ireland (2016) para 16 (e). 
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and/or legislative amendments to ensure that the Convention is respected, including in 

administrative proceedings and decision-making processes’.5  This recent demand for 

the thorough assessment of legislation and other areas concerned with implementing 

children’s rights, provide support for the need to develop mechanisms such as the 

CRAJIA tool, to assist the State in its efforts to ensure rights are integrated 

appropriately and consistently interpreted and applied across the country.  

 

An example of the successful use of impact assessment tools is evident in their 

development by the Council of Europe and the European Union Agency for 

Fundamental Rights (FRA).6 The Council of Europe has developed a CRIA tool for 

the purpose of measuring progress in implementing the Committee of Ministers 

Recommendation on Child Participation.7 The CRAJIA tool has been developed in 

this research to provide specific and measurable indicators to determine a State’s 

progress and compliance with the implementation and realisation of access to justice 

rights for children.   

 

2. Methodology 
 

The assessment tool developed here is based on two methodological approaches that 

are complementary and necessary in assessing State compliance with their human 

                                                        
5 Committee on the Rights of the Child, Concluding Observations on the Combined Third and Fourth 

Periodic Reports of Ireland (2016) para 11. 
6 Council of Europe, Child Participation Assessment Tool (Children’s Rights Division and Youth 

Department 2013); European Union Agency for Fundamental Rights, Child-Friendly Justice 

Perspectives and Experiences of Professionals on Children’s Participation in Civil and Criminal 

Proceedings in 10 EU Member States (2015); see also European Union Agency for Fundamental 

Rights, The Right to Political Participation for Persons with Disabilities: Human Rights Indicators 

(2014). 
7 Council of Europe, Child Participation Assessment Tool (Children’s Rights Division and Youth 

Department 2013); See also Committee of Ministers, Recommendation  of the Committee of Ministers 

to Member States  on the Participation of Children and Young People Under the Age of 18 (CM/Rec 

(2012)2). 
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rights obligations. The first is based on the CRC Committee’s approach to developing 

CRIA and this has been clearly outlined in chapter one.8  This approach essentially 

provides for the selection and analysis of human rights norms and principles, which 

set the benchmark for State’s and other duty bearers to respect, protect and fulfil the 

rights of their citizens. The human rights in the CRAJIA tool are selected from and 

supported by the analysis of the international and regional human rights frameworks 

in chapters three and four. Each human right selected from the CRC is informed by 

the CRC Committees guidelines for the development of impact assessments.  In the 

same way the human rights norms and principles selected from the International Bill 

of Human Rights, the CRPD, and the ECHR are underpinned by the interpretation of 

the provisions by their respective monitoring bodies and therefore are central to 

human rights assessments.9  In addition, other human rights instruments have been 

used in the development of the CRAJIA tool to add strength to the benchmark that 

States’ are obliged to meet.  

 

The second methodological approach is the use of indicators as part of the assessment 

process. The indicators in this tool are based on the model developed by the Office of 

the United Nations High Commissioner for Human Rights (OHCHR) 10  and will 

provide: 

 

specific information on the state or condition of an object, event, activity or 

outcome that can be related to human rights norms and standards; that 

                                                        
8 See chapter one. 
9 Office of the United Nations High Commissioner for Human Rights, Human Rights Indicators: A 

Guide to Measurement and Implementation (2013) 16. 
10 The Office of the United Nations High Commissioner for Human Rights (OHCHR) is mandated to 

promote and protect the enjoyment and full realization, by all people, of all rights established in the 

Charter of the United Nations and in international human rights laws and treaties. 
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addresses and reflects human rights principles and concerns; and that can be 

used to assess and monitor the promotion and implementation of human 

rights.11   

 

Essentially the indicators provide a means to generate data in the human rights 

assessment process.  There are two typologies of indicators used in the development 

of the CRAJIA tool.  The first typology of indicator refers to their categorisation as 

structural, process and outcome.  This categorisation of indicators is supported in the 

literature as best practice for monitoring and assessing a State’s human rights 

obligations to respect, protect and fulfill rights.12  A good example of the successful 

use of this methodology in research aimed at improving children’s rights is available 

in a report on Child-Friendly Justice by FRA.13  The structural, process, and outcome 

indicators developed in this thesis are concerned with measuring a State’s 

commitment to the realisation of children’s access to justice rights.  The second type 

of indicator is used to populate the structural, process and outcome categories with 

fact-based and judgment based information.  This form of indicator is based on what 

the OHCHR model refers to as qualitative in nature and concerns gathering data other 

than statistics to populate the three-pronged indicators described above.14   

 

This assessment tool employs fact-based and judgment-based indicators for gathering 

information to measure a State’s commitment to meet its human rights obligations 

                                                        
11 Office of the United Nations High Commissioner for Human Rights, Human Rights Indicators: A 

Guide to Measurement and Implementation (2013) 16. 
12  Office of the High Commissioner for Human Right, Report on Indicators for Promoting and 

Monitoring the Implementation of Human Rights (2008). 
13 European Union Agency for Fundamental Rights, Child-Friendly Justice Perspectives and 

Experiences of Professionals on Children’s Participation in Civil and Criminal Proceedings in 10 EU 

Member States (2015); see also European Union Agency for Fundamental Rights, The Right to 

Political Participation for Persons with Disabilities: Human Rights Indicators (2014). 
14 Office of the United Nations High Commissioner for Human Rights, Human Rights Indicators: A 

Guide to Measurement and Implementation (2013) 17. 
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derived from an international or regional treaty to which it has ratified.  A fact-based 

indicator is ‘articulated as a narrative, in a categorical form, and based on information 

on objects, facts or events that are, in principle, directly observable and verifiable.’15 

An example of this is an indicator asking the status of ratification for a treaty in the 

country being assessed.  A judgment-based indicator is ‘articulated as a narrative, not 

necessarily in a categorical form, and based on information that is a perception, 

opinion, assessment or judgment.’16  An example of this is an indicator asking if the 

right to be heard is guaranteed in law and in practice in a country being assessed.  The 

indicators will be grouped together in tables by themes so that the tool is user-friendly, 

efficient and accessible.  Ten themes have emerged during the research analysis in 

chapters one to four:  

(1) State Ratification;  

(2) General Provisions of Human Rights Law;  

(3) Rights Specific to Children;  

(4) Access to Justice, Right to a Fair Hearing and an Effective Remedy 

(5) Right to Liberty; 

(6) Equality before the law and Empowerment;  

(7) Tools for Breaking Down Barriers;  

(8) Privacy, Physical and Mental Integrity;  

(9) Freedom from Torture, Inhuman or Degrading Treatment or Punishment; 

(10) Right to Health. 

 

                                                        
15 Office of the United Nations High Commissioner for Human Rights, Human Rights Indicators: A 

Guide to Measurement and Implementation (2013) 18. 
16 Office of the United Nations High Commissioner for Human Rights, Human Rights Indicators: A 

Guide to Measurement and Implementation (2013) 18. 
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3. Overview of Tables and Indicators 
 

Each theme will have a dedicated table, although some themes have more than one 

table.  The indicator categories - structural, process, outcome – in each table are listed 

vertically and the fact-based or judgment-based indicator for each category is linked 

horizontally with the human right law or standard. The structural indicators focus on 

the nature of domestic law in relation to a specific right, for example whether it 

incorporates the required international standard and if the State has a policy 

framework in place that will implement that right.17 Process indicators measure on-

going efforts, intent and commitments from governments to the progressive fulfilment 

of a right or the process of protecting the right. 18  The process indicators aim to 

identify policies and strategies related to achieving the fulfilment of a right. 

Therefore, the focus will be on gathering information relating to the State’s efforts to 

turn a legal right into reality for children. Furthermore, the process indicators aim to 

identify the role of duty bearers (institutions and professionals), and examples of best 

practice or gaps in implementing the right in question.19 In this regard, the process 

indicators will be used to gather information from case law and other relevant reports 

that inform what is happening in practice.  An example includes an indicator that 

captures information on whether a procedure exists to implement the right to express 

a view. An indicator question that may capture this information includes the 

following: is there a procedure/mechanism/institution that works towards making the 

right to express a view effective? 

 

                                                        
17 Ibid., 35. 
18 Ibid., 36. 
19 Ibid., 78. 
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The OHCHR notes that, ‘process and outcome indicators are not always mutually 

exclusive … a process indicator for one human right can be an outcome indicator in 

the context of another.’20 The outcome indicators are the result of State commitment 

to further human rights and can ‘easily be related to the enjoyment of a right’.21 The 

enjoyment of the right to be heard can be identified as the child expressing a view in a 

safe space and having that opinion listened to and weighed in the decision-making 

process. Thus, the outcome is a positive child outcome, which according to national 

policy, is when ‘children are connected, respected and contributing to their world’ 

and/or reaching their full potential. 22  Therefore the outcome indicators in this 

assessment tool aim to identify ‘desired outcomes associated with the implementation 

of human rights obligations and the enjoyment of rights’.23 Examples of an outcome 

indicator include answers to the following questions: are children participating?; are 

children accessing information?; are children receiving support?24   

 

The OHCHR advises that: 

 

[e]ach category, through its information sets, brings to the fore an assessment 

of the steps taken by the State parties to meet their obligations, be it that of 

respecting, protecting or fulfilling a human right.25   

                                                        
20 Office of the United Nations High Commissioner for Human Rights, Human Rights Indicators: A 

Guide to Measurement and Implementation (2013) 38. 
21 Ibid., 78. 
22 Better Outcomes, Brighter Futures (2014-2020); similarly in UK Policy noted in chapter six. 
23 Office of the United Nations High Commissioner for Human Rights, Human Rights Indicators: A 

Guide to Measurement and Implementation (2013) 78. 
24 As indicated in chapter one this thesis is desk based and therefore there has been no primary research 

to ask children these questions.  However, in order to populate this indicator category information will 

be taken from relevant sources, which indicate that children are or are not participating, receiving 

support and accessing information. Sources include; case law; inspection and/or monitoring reports; 

reports from ombudsman for children, and direct research with children. 
25 Office of the United Nations High Commissioner for Human Rights, Human Rights Indicators: A 

Guide to Measurement and Implementation (2013) 34. 
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4. Assessment Guidelines  
 

As set out in chapter one there are common human rights-based crosscutting norms 

and standards found in international and regional law, which apply to ‘everyone’.  

These include the following: indivisibility; equality and non-discrimination; dignity; 

participation and empowerment; enforcement and remedies.26 Some of these general 

principles of human rights law are grouped together, with child specific rights and 

principles, under the theme ‘General Principles of Human Rights Law’.  These 

underlying principles are expected to guide States in their implementation of human 

rights.27  These underlying principles have been analysed in chapters three and four to 

truly understand what is required to maximise each right so that the assessment of law 

and policy against the standard identified will signify if the outcome of maximising 

children’s rights is achieved. Further to this, States must consider article 4 of the 

CRC, which is crucial to the implementation of children’s rights and it provides that: 

 

States Parties shall undertake all appropriate legislative, administrative, and 

other measures for the implementation of the rights recognised in the present 

Convention.  

 

In addition to the CRC, the CRPD provides important standards for assessing States 

compliance with access to justice rights for children.  The main purpose of the CRPD 

is to promote, protect and ensure the full and equal enjoyment of all human rights and 

fundamental freedoms by all persons with disabilities, and to promote respect for their 

                                                        
26 See chapter one for discussion. 
27 Office of the United Nations High Commissioner for Human Rights, Human Rights Indicators: A 

Guide to Measurement and Implementation (2013) 13. 
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inherent dignity. The CRPD links dignity to all other human rights.  Articles 4(3) and 

33(3) of the CRPD play a significant role in its implementation and monitoring and 

they provide that: 

 

[i]n the development and implementation of legislation and policies to 

implement the present Convention, and in other decision-making processes 

concerning issues relating to persons with disabilities, States Parties shall 

closely consult with and actively involve persons with disabilities, including 

children with disabilities, through their representative organizations.28 

 

States Parties shall, in accordance with their legal and administrative systems, 

maintain, strengthen, designate or establish within the State Party, a 

framework, including one or more independent mechanisms, as appropriate, to 

promote, protect and monitor implementation of the present Convention.29  

 

Moreover, the CRPD is founded upon the general principles outlined in article 3 and 

those of particular relevance for children are included in table 2 below.  The main 

ECHR articles relevant to detention and treatment for a mental health problem are 

covered under tables 11, 12, 17 and 19 of the CRAJIA tool. In addition, the core 

elements of access to justice protected within the ECHR framework are incorporated 

into tables 7 and 9 as set out below.  In addition to the international and regional 

frameworks identified above, the law of the European Union provides a significant 

benchmark for access to justice rights. Members States of the European Union have 

legal obligations to respect children’s rights, notwithstanding that the EU is not a 

                                                        
28 Article 4(3) of the CRPD. 
29 Article 33(3) of the CRPD. 
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party to the CRC. This is evident in the Charter of Fundamental Rights of the 

European Union (EU Charter), which was drafted to enhance the protection of human 

rights within the EU. This is significant as the EU Charter guarantees the protection of 

children's rights by EU institutions, as well as by EU Member States when they 

implement EU law. The relevant EU standards for the CRAJIA tool are included in 

tables 2 and 7.  

 

5. Definitions and Concepts to Guide the Application of the CRAJIA Tool  
 

Chapter four analysed the human rights frameworks necessary to develop the 

standards required to realise access to justice. Lord noted that, ‘access to justice is a 

broad concept, encompassing people’s effective access to the systems, procedures, 

information, and locations used in the administration of justice.’30 The term ‘access to 

justice’ is used to refer to the ability to achieve a fair and timely remedy for violations 

of rights as set out in national and international laws and standards, including the 

ECHR, the CRC and the CRPD.  For children and young people the ‘ability to 

achieve’ a remedy or accessing justice requires that law and policy provide for their 

legal empowerment.  One way to make this real is through the development of child-

friendly legal and policy frameworks.  The Council of Europe defines child-friendly 

Justice as: 

 

[c]reating a justice system which guarantees the respect and the effective 

implementation of all children’s rights, giving due consideration to the child’s 

level of maturity and understanding and to the circumstances of the case. It is, 

                                                        
30 See chapter four. 
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in particular, justice that is accessible, age appropriate, speedy, diligent, 

adapted to and focused on the needs and rights of the child, respecting the 

rights of the child including the rights to due process, to participate in and to 

understand the proceedings, to respect for private and family life and to 

integrity and dignity.31 

 

The framework put forward by Bahdi and expanded by Flynn and Lawson is used in 

chapter four as guidance for understanding the components necessary for a thorough 

access to justice assessment. Table A includes a representation of the four key 

components necessary for an access to justice compliant framework and they are 

linked to the corresponding structural, process and outcomes indicators.  To ensure 

the tables developed below are clear and cohesive this writer decided to exclude 

footnotes in the text accompanying the tables. Due to the detailed analysis of each 

human right standard and the clear identification of the appropriate reference in 

chapters three and four this writer believed that this change in format is justifiable for 

the purpose of this chapter. Each table that includes indicators is supported with text 

to provide a brief summary identifying and describing the human rights standard. 

 

6. Themes, Tables and Indicators 

Quick Reference Guide to Themes, 

Tables, and Indicators 
 

 

                                                        
31 See chapter four. 
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Theme Title Table  Indicator  

Conceptualisation 

of Access to 

Justice 

 A  

Theme 1 State Ratification 

and Incorporation 

1 

 

1 

1.1 

Theme 2  

 

General Principles 

of Human Rights 

Law 

2 2 

Theme 3 

 

Rights Specific to 

Children 

3 

4 

5 

6 

3 

4 

5 

6 

Theme 4 

 

Access to Justice, 

Right to a Fair 

Hearing and an 

Effective Remedy 

7 

8 

9 

7 

7.1, 7.1.1. 

7.2, 7.3, 7.4, 7.5, 

7.6. 

Theme 5 

 

Right to liberty 10 

11 

12 

8 

8.1, 8.2, 8.3. 

8.4, 8.5, 8.6, 8.7, 

8.8. 

Theme 6  

 

Equality Before the 

Law and 

Empowerment 

13 

14 

15 

9 

9.1, 9.1.1, 9.1.2. 

9.2, 9.2.1, 9.2.2. 

Theme 7 

 

Tools for breaking 

down barriers 

16 10, 10.1, 10.2. 

Theme 8 Privacy, physical 

and mental 

integrity 

17 11, 11.1. 
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 18 11.2 

Theme 9 

 

Freedom from 

Torture, Inhuman 

or Degrading 

Treatment or 

Punishment 

19 12 

Theme 10 

 

Right to Health 20 13, 13.1, 13.2, 

13.3. 

 

 

 

Table A: Conceptualisation of Access 

to Justice 
 

Access to 

Justice 

Substantive  Procedural Symbolic  Participatory  

Structural 

 

Assess the 

rights claims 

available to 

those who seek 

a remedy 

 

 

  Right to 

participate  

Process 

 

 Access to 

systems, 

mechanisms, 

environment 

to bring a 

claim 

 Opportunities to 

participate  

Outcome  

 

 Belonging 

and 

empowerment 

Evidence of 

participation  
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Theme 1: Table 1: Structural 

Indicator only: State ratification and 

incorporation of International and 

Regional Instruments 
 

Indicator 1 

Structural 

 

CRC ECHR CRPD UDHR, 

ICCPR, 

ICESCR 

1. Ratification 

Has this treaty 

been ratified 

by the State? 

CRC 

OPIC 

ECHR CRPD  

OPIC 

UDHR 

ICCPR 

ICESCR 

1.1 

Incorporation  

Has this treaty 

been 

incorporated 

into the 

Constitution 

Or 

Legislation? 

Constitution 

 

Legislation 

(Article 4) 

Constitution 

 

Legislation 

Constitution 

 

Legislation 

(Article 4) 

Constitution 

 

Legislation 
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Theme 2: Table 2: General 

Principles of Human Rights Law (UDHR, 

ICCPR, ICESCR; ECHR; EU: general) (CRPD: specific to disability and children 

with disabilities) (CRC: specific to children) 

 

 

Indicator 2 Article Structural Process Outcome  

UDHR 
Equality and 

dignity 

Article 1  Is this right 

provided in 

national law 

Is there a 

procedure/mechanism/i

nstitution that works 

towards making this 

right effective? 

Children are 

treated with 

equality and 

dignity 

ICCPR 

Equality and 

dignity 

 

 

Preamble 

 

 

Is this right 

provided in 

national law 

Is there a 

procedure/mechanism/i

nstitution that works 

towards making this 

right effective? 

Children are 

treated with 

equality and 

dignity 

C 

ICESCR 
Equality and 

dignity 

 

 

Preamble 

 

 

Is this right 

provided in 

national law 

Is there a 

procedure/mechanism/i

nstitution that works 

towards making this 

right effective? 

Children are 

treated with 

equality and 

dignity 

 

CRC Non-

discrimination 

Article 2 Is this right 

provided in 

national law 

Is there a 

procedure/mechanism/i

nstitution that works 

towards making this 

right effective? 

Children are 

treated equally  

Best interests 

 

Article 3 

 

Is this right 

provided in 

national law 

Is there a 

procedure/mechanism/i

nstitution that works 

towards making this 

right effective? 

Children have 

their best 

interests 

assessed 

according to 

the threefold 

concept 

Right to life 

and 

Development 

 

Article 6 

 

Is this right 

provided in 

national law 

Is there a 

procedure/mechanism/i

nstitution that works 

towards making this 

right effective? 

Children are 

building their 

capabilities  

Right to be Article Is this right 

provided in 

Is there a 

procedure/mechanism/i

Children are 

expressing their 
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Theme 3: Rights Specific to Children 
 

 Convention on the Rights of the Child  

An assessment under each theme will inevitably encompass an assessment of the 

human right in the context of the CRC provisions below which are essential elements 

heard 12 national law nstitution that works 

towards making this 

right effective? 

views and 

influencing 

decisions based 

on their 

capabilities  

CRPD 

Autonomy, 

dignity, non-

discrimination

, evolving 

capacity of the 

child, 

inclusion and 

participation 

Article 3 Is this right 

provided in 

national law 

Is there a 

procedure/mechanism/i

nstitution that works 

towards making this 

right effective? 

Children are 

benefiting from 

these general 

principles (as 

outlined in 

above boxes) 

ECHR Rule 

of law 

Preamble Is this right 

provided in 

national law 

Is there a 

procedure/mechanism/i

nstitution that works 

towards making this 

right effective? 

Law and policy 

aimed at 

children 

complies with 

the rule of law 

EU Charter 

Human 

Dignity 

Article 1 Is this right 

provided in 

national law 

Is there a 

procedure/mechanism/i

nstitution that works 

towards making this 

right effective? 

Law and policy 

aimed at 

children 

considers their 

right to dignity  

EU: Treaty of 

European 

Union Rule of 

law, dignity, 

non-

discrimination

, equality 

Article 2 Is this right 

provided in 

national law 

Is there a 

procedure/mechanism/i

nstitution that works 

towards making this 

right effective? 

Law and policy 

aimed at 

children 

complies with 

the rule of law 

and considers 

EU obligations 
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for access to justice for children and therefore necessary in assessing the impact of a 

specific right on all matters affecting the child. 

 

7. Table 3: CRC Article 3 
The CRC Committee, in their General Comment (GC) No. 14, provides a framework 

for assessing and determining the child’s best interests. The overall objective of GC 

No. 14 is to promote a real change in attitudes leading to the full respect of children as 

rights-holders. The CRC Committee explains that the best interests principle is a 

threefold concept, which includes a substantive right, a fundamental interpretive legal 

principle, and a rule of procedure.  This requires every legislative, administrative and 

judicial body or institution to apply the best interests principle by considering how 

children’s rights and interests are or will be affected by their decisions and actions. 

There is a legal obligation on States to assess children’s best interests and this leaves 

no room for the exercise of discretion.  (See chapter three for full discussion) 

 

Indicator 3 Article  Structural Process  Outcome  

Best 

interests of 

the child 

Article 

3 

Is this right 

provided in 

constitution 

or other 

source of 

law? 

Is the government creating 

mechanisms so children can 

access this right? 

Respected 

as a rights-

holder 

Substantive 

right 

 

The child’s 

right to have 

her best 

interests 

assessed 

Article 

3 

Is this right 

provided in 

constitution 

or other 

source of 

law? 

Is there a 

procedure/mechanism/institution 

that works towards making this 

right effective? 

Respected 

as a rights-

holder 

Interpretive 

legal 

principle 

 

A legal 

provision 

will be 

interpreted in 

favour of a 

rights-based 

approach 

 

 

Article 

3 

Is this right 

provided in 

constitution 

or other 

source of 

law? 

Have the courts considered the 

implementation of this right? 

 

Children 

are 

assessed 

according 

to this 

rights-

based 

approach  
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Rule of 

procedure 

 

Procedural 

guarantee 

that right has 

been 

considered, 

views 

sought, 

impact 

assessed and 

feedback 

given to the 

child 

Article 

3 

Is this right 

provided in 

constitution 

or other 

source of 

law? 

Are there guidelines for the 

implementation of this 

procedural guarantee? 

 

Is there training? 

Children 

have 

access to 

the 

decision-

making 

process 

and 

receive 

feedback  

 

 

 

 

 

8. Table 4: CRC Article 5 
The principle of evolving capacity recognises the duty, right and responsibility of 

parents to guide their children in the exercise of their rights. Respecting the evolving 

capacities of children will allow their participation in the systems that affect them to 

become more meaningful.  Lansdown explains that article 5 is significant to the 

concept of participation as a fundamental human right in two respects: ‘it introduces 

the recognition that it is the child who exercises his or her own rights… it implies a 

transfer of responsibility for decision making from responsible adults to children, as 

the child acquires the competence.’ 

 

Indicator 4 Article  Structural Process Outcome  

The evolving 

capacity of the 

child 

Article 5 Is this right 

provided in 

constitution 

or other 

source of 

law? 

Is the 

government 

creating 

mechanisms 

so children 

can access 

this right? 

 Children are 

exercising 

their rights 
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9. Table 5: CRC Article 12 
 

Article 12 (1) provides a substantive right for children to express their views and a 

right to have their views given due weight in accordance with age and maturity. 

Moreover, article 12 imposes no age limit on a child’s right to freely express his or 

her views. There is a legal obligation on all State parties to recognise the right to be 

heard and to ensure its implementation, if this requires changes in law and policy then 

reform must occur so this right can be fully enjoyed by all children. There is a 

presumption of capacity applied to children by article 12:  This presumes that all 

children have the capacity to form views and express them freely.  

The second attribute of article 12 (1) requires that the child’s capacity must be 

assessed in order to give due weight to her or his views. The age and maturity of the 

child become a factor in the assessment. This means the ability to understand and 

assess the implications of a particular matter, and therefore ‘ability’ or capability will 

be considered when determining the individual capacity of a child.  

Furthermore, State parties have legal obligations under article 12(2): the child has a 

right to be provided with the opportunity to be heard ‘in any judicial and 

administrative proceedings affecting the child.’ This includes proceedings affecting 

the child in mental health care.  The CRC Committee indicates the child must be 

given the opportunity to be directly heard in any proceedings affecting them.  Codes 

of conduct should be developed for representatives who are appointed to represent the 

child’s views.  Article 12 requires five steps to be taken in order to effectively realise 

the right of the child to be heard and they are covered under the following headings: 

preparation, the hearing, assessment of capacity, information about the weight to be 

given to the child and complaints, remedies and redress.  There is no explicit right to a 

fair hearing or access to justice under the CRC. However, article 12 provides a right 

to a hearing and a procedural guarantee for support to access justice.   

The five steps outlined above are further clarified under Lundy’s conceptualisation of 

article 12 as follows: 

Space: children must be given the opportunity to express a view 

Voice: children must be facilitated to express their views 

Audience: the view must be listened to. 

Influence: the view must be acted upon, as appropriate. 
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Indicator 5 Conceptualisation Structural 

indicator 

Process 

indicator 

 

Outcome 

indicator  

 

Article 12 (1) 

provides a 

substantive 

right for 

children to 

express their 

views and a 

right to have 

their views 

given due 

weight in 

accordance 

with age and 

maturity 

 

 

 

Article 12 (2) 

opportunity to 

be heard  

 

(1)Views 

(2)Space 

(3)Audience 

(4)Influence 

 

Five steps: 

preparation, 

hearing, 

assessment of 

capacity, 

information 

(feedback), 

complaints and 

remedies 

 

Is the right 

protected in 

law and 

policy?  

 

 

Is the right 

accessible and 

effective? 

 

Are there 

guidelines? 

 

Have the courts 

considered the 

implementation 

of this right? 

 

Is the 

government 

creating 

mechanisms 

so that children 

can access this 

right? 

 

Is there 

training on 

effective 

implementation 

of this right? 

Children are 

participating 

effectively  

 

Children are 

expressing 

views 

 

Children’s 

views are 

considered 

 

Children’s 

views have 

influence in 

decision-

making 

process 

 

 

 

10. Table 6: CRC Articles 13 and 17 
The right to be heard is closely linked with other articles related to civil rights and 

freedoms, particularly article 13 (the right to freedom of expression) and article 17 

(the right to information). The latter rights require non-interference from State parties 

in a child’s right to express and hold opinions and to receive and impart information. 

 

Indicator 6 Article  Structural 

indicator 

Process 

indicators  

Outcome 

indicators 

Freedom of 

expression, 

impart, access to 

information 

Article 13 Is the right 

protected in 

Constitution,  

Legislation, 

Policy? 

Is information 

accessible? 

 

Are there 

guidelines 

towards 

making this 

rights 

Children have 

access to 

information 

 

Are complaints 

being made? 

 

Access to 
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effective?  support-support 

is available 

Right to 

information 

Article 17 Is the right 

protected in 

Constitution,  

Legislation, 

Policy? 

Is it 

accessible? 

 

Are there 

guidelines? 

 

Is there 

training? 

Children have 

access to 

information in 

hospital 

 

Complaints being 

made? 

 

Access to 

support-support 

is available 

 

 

Theme 4: Access to Justice, Right to 

a Fair Hearing and an Effective 

Remedy  
 

 

11. Table 7: Overview of Rights 
 

The concept of ‘access to justice’ incorporates the inevitable link between an effective 

remedy and a fair hearing and how these are interrelated and dependent on each 

other’s observance for the rights to be effective. The right of access to justice has its 

foundation in provisions in international and regional law that address the equality of 

people before the law, their right to equal protection under the law, and their right to 

be treated fairly by a tribunal or court. The right to an effective remedy was 

developed to protect individuals from abuse of public power. An example of an 

effective remedy in the context of children detained for mental health treatment would 

include a right of access to a Tribunal under mental health law. There are three tables 

under this theme and each table identifies the relevant human rights indicators 

necessary for measuring national law and policy in the context of access to justice. 
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Indicator 

7 

Article Structural  Process  Outcome  

UDHR 

Effective 

remedy 

 

Article 

8  

 

 

Is this right 

provided in 

constitution 

or other 

source of 

law? 

Is there a 

procedure/mechanism/institution 

that works towards making this 

right effective? 

Children 

have the 

opportunity 

to 

challenge 

detention 

for 

discharge 

ICCPR 

Effective 

remedy 

Article 

2  

 

Is this right 

provided in 

constitution 

or other 

source of 

law? 

Is there a 

procedure/mechanism/institution 

that works towards making this 

right effective? 

Children 

have the 

opportunity 

to 

challenge 

detention 

for 

discharge 

CRC 
Effective 

remedy 

 

 

Article 

37  

 

 

Is this right 

provided in 

constitution 

or other 

source of 

law? 

Is there a 

procedure/mechanism/institution 

that works towards making this 

right effective? 

Children 

receive 

support to 

challenge 

decisions to 

detain and 

treat 

CRPD 

Access to 

justice 

Article 

13 

Is this right 

provided in 

constitution 

or other 

source of 

law? 

Is there a 

procedure/mechanism/institution 

that works towards making this 

right effective? 

Children 

are 

provided 

with 

support to 

challenge 

detention 

for 

discharge 

EU 

Charter 

Effective 

remedy 

and a fair 

hearing 

Article 

47 

Is this right 

provided in 

constitution 

or other 

source of 

law? 

Is there a 

procedure/mechanism/institution 

that works towards making this 

right effective? 

Children 

have the 

opportunity 

to 

challenge 

detention 



 299 

for 

discharge 

ECHR 

Effective 

remedy 

Article 

13  

 

 

Is this right 

provided in 

constitution 

or other 

source of 

law? 

Is there a 

procedure/mechanism/institution 

that works towards making this 

right effective? 

Children 

have access 

to 

proceedings 

to 

challenge 

detention 

for 

discharge 

 

 

 

 

12. Table 8: CRPD Article 13 
 

Article 13 of the CRPD provides that:   

 

1. States Parties shall ensure effective access to justice for persons with 

disabilities on an equal basis with others, including through the provision of 

procedural and age-appropriate accommodations, in order to facilitate their 

effective role as direct and indirect participants, including as witnesses, in all 

legal proceedings, including at investigative and other preliminary stages. 

2. In order to help to ensure effective access to justice for persons with 

disabilities, States Parties shall promote appropriate training for those working 

in the field of administration of justice, including police and prison staff. 

 

The provision of ‘procedural and age-appropriate accommodations’ clearly highlights 

a connection with article 7 on children with disabilities. Together these articles have 

the potential to create profound change for children, if incorporated into mental health 

law and policy. Significantly, the CRPD requires State parties to assist children with 

mental health problems in building social and individual capabilities.   The provision 

of procedural and age appropriate accommodations can ensure children receive 

support to express their views and therefore creating opportunity to develop 

capabilities. The development of capabilities allows children to contribute to their 

well-being. 

 

Indicator 7.1, Article  Structural Process Outcome  



 300 

7.1.1 

7.1 Procedural 

and Age-

appropriate 

accommodation 

 

Environment 

Support 

 

 

Article 

13 

Is this right 

provided in 

constitutio

n or other 

source of 

law? 

Is there a 

procedure/mechanism/instit

ution that works towards 

making this right effective? 

Provided 

with support 

appropriate 

to needs 

 

Barriers are 

removed/acc

ess is real 

7.1.1 Training 

 

 

 

Article 

13 

Is this right 

provided in 

constitutio

n or other 

source of 

law? 

Is there a 

procedure/mechanism/instit

ution that works towards 

making this right effective? 

Education is 

provided 

 

 

13. Table 9: ECHR Article 6   
 

Article 6 (1) states that: 

 

 In the determination of his civil rights and obligations or of any criminal 

charge against him, everyone is entitled to a fair and public hearing within a 

reasonable time by an independent and impartial tribunal established by law. 

 

The following table sets out the rules and principles, from the jurisprudence of the 

ECtHR that relate to the application of article 6.  These are used as human rights 

indicators in the assessment of mental health law and policy regarding the right to a 

fair hearing. 

 

Indicator 7.2- 

7.6 

 

ECHR Article 

6 (1) 

Structural Process  Outcome  

7.2 Right of 

access to court 

(Golder) 

Is this right 

available in 

constitution 

or law? 

Is there a 

procedure/mechanism/institution that 

works towards making this right 

effective? 

Children have 

support 

necessary to 

access court 
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7.3 Practical 

and effective 

(Golder) 

Is this right 

available in 

constitution 

or law? 

Is the right to a fair hearing made 

practical and effective? 

Children have 

support 

necessary to 

access court 

7.4 Fair 

hearing in ones 

presence 

(Colozza; 

Shtukaturov; X 

and Y v 

Croatia) 

Is this right 

available in 

constitution 

or law? 

Is there accessibility for a child to 

present 

Children are 

present when 

decisions are 

being made 

7.5 Procedural 

equality 

between the 

parties 

(Neumeister) 

Is this right 

available in 

constitution 

or law? 

Does the child have legal 

representation to balance the State 

power? 

Children have 

support 

necessary for 

court 

proceedings 

7.6 Participate 

effectively 

(S.C., T, V, v 

UK) 

Is this right 

available in 

constitution 

or law? 

What mechanism is in place for the 

child to participate?  

Children have 

support 

necessary to 

participate in 

court 

proceedings 

 

 

Theme 5: Right to Liberty  
 

14. Table 10: Overview of Provisions on the Right to Liberty 
 

There are three tables under this theme. The first table (table 10) covers the general 

right to liberty and the second and third tables (tables 11 and 12) deal specifically 

with the deprivation of liberty and mental health law. Particular notice is given to 

article 5 of the ECHR and the interpretation of that right by the ECtHR.  However, 

other provisions mentioned in the tables are very relevant human rights indicators for 

the assessment of law and policy in the comparative chapters.  In particular, attention 

will be given to article 14 of the CRPD, which clearly states that deprivation of liberty 

based on the existence of a disability would be discriminatory in nature and therefore 

contrary to the Convention.  Moreover, article 37 of the CRC provides for the lawful 

detention of a child and the conditions and safeguards that must be in place if a child 

is deprived of her liberty: 

 

 (b) No child shall be deprived of his or her liberty unlawfully or arbitrarily. 

The arrest, detention or imprisonment of a child shall be in conformity with 
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the law and shall be used only as a measure of last resort and for the shortest 

appropriate period of time;  

 

(c) Every child deprived of liberty shall be treated with humanity and respect 

for the inherent dignity of the human person, and in a manner which takes into 

account the needs of persons of his or her age. In particular, every child 

deprived of liberty shall be separated from adults unless it is considered in the 

child’s best interest not to do so and shall have the right to maintain contact 

with his or her family through correspondence and visits, save in exceptional 

circumstances;  

 

(d) Every child deprived of his or her liberty shall have the right to prompt 

access to legal and other appropriate assistance, as well as the right to 

challenge the legality of the deprivation of his or her liberty before a court or 

other competent, independent and impartial authority, and to a prompt 

decision on any such action. 

 

 

Indicator 8 Article Structural Process  Outcome 

UDHR 
Liberty and 

security of 

the person 

Article 3 Is this right 

available in 

constitution 

or law? 

 

 

Is there a 

procedure/mechanism/institution 

that works towards making this 

right effective? 

Children 

have the 

right to 

liberty 

 

ICCPR  Article 9 

(1)  

Is this right 

available in 

constitution 

or law? 

Is there a 

procedure/mechanism/institution 

that works towards making this 

right effective? 

Children 

have the 

right to 

liberty 

 

CRC  Article 

37  

 

Is this right 

available in 

constitution 

or law? 

 

Is there a 

procedure/mechanism/institution 

that works towards making this 

right effective? 

Children 

have the 

right to 

liberty 

 

CRPD  Article 

14  

 

Is this right 

available in 

constitution 

or law? 

Is there a 

procedure/mechanism/institution 

that works towards making this 

right effective? 

Children 

have the 

right to 

liberty 
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ECHR Article 5 Is this right 

available in 

constitution 

or law? 

 

Is there a 

procedure/mechanism/institution 

that works towards making this 

right effective? 

Children 

have the 

right to 

liberty 

 

EU 

Charter  

Article 6 Is this right 

available in 

constitution 

or law? 

 

Is there a 

procedure/mechanism/institution 

that works towards making this 

right effective? 

Children 

have the 

right to 

liberty 

 

 

15. Table 11: ECHR Article 5 Deprivation of Liberty  
 

Article 5 (1) provides that ‘[e]veryone has the right to liberty and security of person. 

No one shall be deprived of his liberty save in the following cases and in accordance 

with a procedure prescribed by law’, and paragraph (1)(e) lists ‘the lawful detention 

of …persons of unsound mind’ as an acceptable case.  The following table sets out 

three factors that must be considered when admitting a person with a mental health 

problem for care and treatment: detention must be based on objective medical 

evidence of a true mental disorder, it must be a proportionate response, and is carried 

out in accordance with a procedure prescribed by law.  These will be used as human 

rights indicators in the assessment of mental health law and policy regarding the right 

to liberty. 

 

Indicator 8.1- 

8.3 

Article 5 

Structural Process  Outcome 

8.1 Evidence 

of Mental 

disorder  

Is this 

criteria 

included in 

law? 

Is there a 

procedure/mechanism/institution that 

works towards ensuring the effective 

application of this criteria? 

Children 

have an 

assessment 

of their 

mental 

health 

condition 
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8.2 
Proportionate 

response 

(alternatives) 

Is this 

criteria 

included in 

law? 

Is there a 

procedure/mechanism/institution that 

works towards ensuring the effective 

application of this criteria? 

There are 

least 

restrictive 

alternatives 

for children 

who do not 

consent 

themselves 

8.3 Procedure 

prescribed by 

law (H.L) 

(Storck) 

Are 

children 

admitted in 

accordance 

with a 

procedure 

prescribed 

by law 

Is there a 

procedure/mechanism/institution that 

works towards ensuring the effective 

application of this criteria? 

Children 

admitted 

without 

consent will 

only be 

admitted by 

a procedure 

prescribed 

by law 

 

16. Table 12: ECHR Article 5(4) 
 

In addition, person’s deprived of their liberty have a right of access to court to contest 

the lawfulness of their detention under article 5(4): 

Everyone who is deprived of his liberty by arrest or detention shall be entitled 

to take proceedings by which the lawfulness of his detention shall be decided 

speedily by a court and his release ordered if the detention is not lawful. 

 

The CRC equivalent is found in article 37 (d):  

Every child deprived of his or her liberty shall have the right to prompt access 

to legal and other appropriate assistance, as well as the right to challenge the 

legality of the deprivation of his or her liberty before a court or other 

competent, independent and impartial authority, and to a prompt decision on 

any such action. 

 

 

Indicator 8.4- 

8.8 

ECHR Article 

5 (4) 

Structural Process  Outcome 

8.4 Challenge 

the lawfulness 

of detention 

(Winterwerp, 

Stanev, D.D.) 

Is this 

criteria 

included in 

Law? 

Is there a 

procedure/mechanism/institution 

that works towards ensuring the 

effective application of this 

criteria? 

Children can 

take 

proceedings 

8.5 Access to 

court(Megyeri; 

M.H.) 

Is this 

criteria 

included in 

Is there a 

procedure/mechanism/institution 

that works towards ensuring the 

Children have 

support to 

access court 
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Law? effective application of this 

criteria? 

8.6 Opportunity 

to be heard 

(D.D., M.H.) 

Is this 

criteria 

included in 

Law? 

Is there a 

procedure/mechanism/institution 

that works towards ensuring the 

effective application of this 

criteria? 

Children are 

given the 

opportunity to 

be heard 

8.7 Special 

procedural 

safeguards 

(Winterwerp) 

-Effective 

access to a 

mechanism 

enabling her to 

‘take 

proceedings’ 

(D.D.) 

Is this 

criteria 

included in 

Law? 

Is there a 

procedure/mechanism/institution 

that works towards ensuring the 

effective application of this 

criteria? 

Children have 

access to 

support and 

other 

safeguards to 

take 

proceedings 

8.8 Rights of 

patient are not 

to be dependent 

upon the 

discretion of a 

third party 

(Benjamin and 

Wilson; M.H.) 

Is this 

criteria 

included in 

Law? 

Is there a 

procedure/mechanism/institution 

that works towards ensuring the 

effective application of this 

criteria? 

Children are 

not dependent 

on others for 

their rights 

 

Theme 6: Equality Before the Law 

and Empowerment  
 

17. Table 13: Overview of Rights 
 

In order to make access to justice effective laws must provide for the ultimate goal of 

equality before the law and due process of the law.  The CRPD Committee have 

stated that, ‘[e]quality before the law is a basic general principle of human rights 

protection and is indispensable for the exercise of other human rights.’ The concern is 

that children and adults with mental health problems have generally been denied 

equality before the law and their right to legal capacity under substitute decision-

making systems, such as guardianship and mental health laws that allow forced 

admission and treatment. Consequently, the human rights indicators outlined in the 
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next three tables will determine if the goal of equality before the law is complied with 

when measuring national law and policy. 

 

Indicato

r 9 

Article  Description  Structural Process  Outcome 

UDHR Article 

7  

 

 

Equal 

before the 

law 

 

Is this right 

provided in 

constitution 

or other 

source of 

law? 

Is there a 

procedure/mechanis

m/institution that 

works towards 

making this right 

effective? 

Children 

are 

respected 

as rights 

holders 

ICCPR  Article 

16  

 

Equal 

before the 

law 

Is this right 

provided in 

constitution 

or other 

source of 

law? 

Is there a 

procedure/mechanis

m/institution that 

works towards 

making this right 

effective? 

Children 

are 

respected 

as rights 

holders 

CRPD Article 

12  

 

 

Equal 

before the 

law 

Is this right 

provided in 

constitution 

or other 

source of 

law? 

Is there a 

procedure/mechanis

m/institution that 

works towards 

making this right 

effective? 

Children 

are 

respected 

as rights 

holders 

CEDA

W 

Article 

15(1) 

 

Equal 

before the 

law 

 

Is this right 

provided in 

constitution 

or other 

source of 

law? 

Is there a 

procedure/mechanis

m/institution that 

works towards 

making this right 

effective? 

Children 

are 

respected 

as rights 

holders 

EU 

Charter 

 

Article 

20  

 

Equal 

before the 

law 

 

Is this right 

provided in 

constitution 

or other 

source of 

law? 

Is there a 

procedure/mechanis

m/institution that 

works towards 

making this right 

effective? 

Children 

are 

respected 

as rights 

holders 

 

18. Table 14: CRPD Article 7 
Article 7 creates the obligation on State parties to ‘take all necessary measures’ to 

ensure children with disabilities enjoy a full and decent life. It provides a further 

obligation on States to develop mechanisms for the participation of children ‘on all 

matters affecting them’. In particular, children are entitled to ‘receive support to 

express their views’. Any interpretation of article 7 and ‘best interests’ must be based 

on the general provisions of the CRPD, namely respect for autonomy, dignity, 

participation and the evolving capacities of the child. 
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Indicator 9.1 

Article 7 

Structural  Process  Outcome  

CRPD 

Children’s 

best interests 

are assessed 

in line with 

the CRPD  

Is this right 

provided in 

constitution 

or other 

source of 

law? 

Is there a 

procedure/mechanism/institution 

that works towards making this 

right effective? 

Children’s 

best interests 

are assessed 

according to 

the CRPD 

9.1.1 States 

must develop 

mechanisms 

for 

participation  

Is this right 

provided in 

constitution 

or other 

source of 

law? 

Is there a 

procedure/mechanism/institution 

that works towards making this 

right effective? 

Children 

have access 

to support 

mechanisms 

9.1.2 Child 

must receive 

support to 

express views 

Is this right 

provided in 

constitution 

or other 

source of 

law? 

Is there a 

procedure/mechanism/institution 

that works towards making this 

right effective? 

Children 

receive 

support to 

express their 

views 

 

19. Table 15: CRPD Article 12 Legal Capacity 
 

The right to equal recognition before the law is enshrined in article 12 also referred to 

as the right to legal capacity. According to the CRPD Committee, ‘legal capacity is 

the ability to hold rights and duties (legal standing) and to exercise those rights and 

duties (legal agency).’ There is a right to support in article 12 (3): ‘the State has an 

absolute obligation to provide access to support in the exercise of legal capacity.’ 

Support for a child to express her views arguably includes the provision of an 

independent advocate. Article 12 read together with articles 7 and 3 involves a move 

away from the paternalism that surrounds ‘best interests’ to respecting the will and 

preference of the child. The CRPD Committee have firmly Stated that ‘perceived or 

actual deficits in mental capacity must not be used as justification for denying legal 

capacity.’  

 

 

Indicator 9.2, 

9.2.1, 9.2.2 

Article 12 

Structural  Process  Outcome  
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9.2 Legal 

capacity to hold 

and exercise 

rights 

Is this right 

provided in 

constitution or 

other source of 

law? 

Is there a 

procedure/mechanism/institution 

that works towards making this 

right effective? 

Children are 

respected as 

rights-holders 

9.2.1 Provision 

of Support  

Is this right 

provided in 

constitution or 

other source of 

law? 

Is there a 

procedure/mechanism/institution 

that works towards making this 

right effective? 

Children 

receive 

support to 

exercise their 

capacity  

9.2.2 Will and 

preferences  

Is this right 

provided in 

constitution or 

other source of 

law? 

Is there a 

procedure/mechanism/institution 

that works towards making this 

right effective? 

Children have 

their will and 

preferences 

considered 

under a best 

interests 

assessment  

 

Theme 7: Tools for Breaking Down 

Barriers  
 

20. Table 16: CRPD articles 2, 5 and 8  
 

One of the CRPD’s tools to breaking down barriers is the concept of reasonable 

accommodation (article 5). Reasonable accommodation for children with mental 

health problems might include; the provision of accessible information about 

decisions affecting their rights, a supportive environment and access to court 

buildings or other venues to claim their rights. Another significant tool for removing 

obstacles is found in article 8, which obliges State parties to raise awareness of the 

CRPD provisions. Taking the CRPD into consideration the ECtHR will have to 

consider whether a State has failed to remove the barriers that restrict children with 

mental health problems from exercising their human rights in order to determine 

whether a ECHR right has been violated. Similarly, State parties themselves are 

obliged to consider the barriers that may hinder participation and equality and develop 

measures to overcome these barriers (article 33). 

 

 

Indicator 

10- 10.2 

Article  Structural Process  Outcome  
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 10 
Reasonable 

accommoda

tion  

Article 2 Is this right 

provided in 

constitutio

n or other 

source of 

law? 

Is there a 

procedure/mechanism/institu

tion that works towards 

making this right effective? 

Children 

receive 

reasonable 

accommodatio

ns to ensure 

right to non-

discrimination 

10.1 

Equality 

and non-

discriminati

on 

Article 5 Is this right 

provided in 

constitutio

n or other 

source of 

law? 

Is there a 

procedure/mechanism/institu

tion that works towards 

making this right effective? 

Children have 

equality of 

opportunity  

10.2 

Awareness 

raising 

Article 8 Is this right 

provided in 

constitutio

n or other 

source of 

law? 

Is there a 

procedure/mechanism/institu

tion that works towards 

making this right effective? 

Children are 

aware of their 

rights; 

Professionals 

working with 

children are 

aware of how 

to implement 

children’s 

rights 

Theme 8: Privacy, Physical and 

Mental Integrity 
 

 

21. Table 17: ECHR Article 8 
 

Article 8 (1) of the ECHR protects against unjustified interference with privacy and 

family life although article 8(2) provides for limitations on this right. The criteria for 

article 8(2) exceptions include a necessity to demonstrate that the measure was in 

accordance with domestic law, was necessary in a democratic society and in the 

interests of, the protection of health or for the protection of the rights and freedoms of 

others. 

 

Related to article 8 is the disability specific provision article 17 of the CRPD. Article 

17 provides that every person with a disability has a right to respect for his or her 
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physical and mental integrity on an equal basis with others. This article is also closely 

related to article 25 of the CRPD regarding the right to free and informed consent. 

 

  

Indicator 

11, 11.1 

Article Structural Process  Outcome  

11 

Privacy, 

Autonomy, 

Bodily 

integrity 

(Storck) 

Article 

8 

Is this right 

provided in 

constitution 

or other 

source of 

law? 

Is there a 

procedure/mechanism/institution 

that works towards making this 

right effective? 

Children 

are 

protected 

from 

unlawful 

interference  

11.1 

Exceptions 

(X v 

Finland) 

Article 

8(2) 

Article 8 

rights only 

interfered 

with 

following 

strict 

justifications 

Is there a 

procedure/mechanism/institution 

that works towards ensuring 

these justifications are 

monitored? 

Children 

have access 

to 

safeguards 

to 

challenge 

‘lawful’ 

interference 

 

 

22. Table 18: CRPD, Article 17  
Indicator 

11.2 

Article  Structural Process   Outcome  

Physical 

and mental 

integrity 

Article 

17 

 

Is this right 

provided in 

constitution 

or other 

source of 

law? 

Is there a 

procedure/mechanism/institution 

that works towards making this 

right effective? 

Children 

are not 

treated 

against 

their will 

unless 

strictly 

justified  
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Theme 9: Freedom from Torture, 

Inhuman or Degrading Treatment or 

Punishment  
 

23. Table 19:  ECHR Article 3 and CRC Articles 37 (a), 19 (1), UDHR 

Article 5 
 

International and regional human rights instruments provide in some form that, ‘[n]o 

one shall be subjected to torture or to inhuman or degrading treatment or punishment’ 

The CRC provides further protection for children in article 19 (1), which provides 

that: 

States Parties shall take all appropriate legislative, administrative, social and 

educational measures to protect the child from all forms of physical or mental 

violence, injury or abuse, neglect or negligent treatment, maltreatment or 

exploitation, including sexual abuse, while in the care of parent(s), legal 

guardian(s) or any other person who has the care of the child. 

 

Inhuman or degrading treatment is prohibited under all of the provisions outlined in 

the table below.  However, specific attention will be given to article 3 of the ECHR in 

the assessment of States obligations, as the ECHR is directly applicable in these 

jurisdictions and therefore the jurisprudence of the ECtHR must be considered when 

implementing law and policy.  

 

 

 

Indicator 

12 

Article Structural Process  Outcome  

ECHR 

 

Article 

3 

Is this right 

provided in 

constitution 

or other 

source of 

law? 

Is there a 

procedure/mechanism/institu

tion that works towards 

making this right effective? 

Children are 

free from 

torture, 

inhuman or 

degrading 

treatment or 

punishment 

UDHR  Article 

5 

Is this right 

provided in 

constitution 

or other 

source of 

law? 

Is there a 

procedure/mechanism/institu

tion that works towards 

making this right effective? 

Children are 

free from 

torture, 

inhuman or 

degrading 

treatment or 
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punishment 

CRC Article 

37 (a) 

 

Article 

19 

Is this right 

provided in 

constitution 

or other 

source of 

law? 

Is there a 

procedure/mechanism/institu

tion that works towards 

making this right effective? 

Children are 

free from 

torture, 

inhuman or 

degrading 

treatment or 

punishment 

EU 

Charter 

Article 

4 

Is this right 

provided in 

constitution 

or other 

source of 

law? 

Is there a 

procedure/mechanism/institu

tion that works towards 

making this right effective? 

Children are 

free from 

torture, 

inhuman or 

degrading 

treatment or 

punishment 

 

Theme 10: Right to Health  
 

24. Table 20: CRPD Article 25, CRC Article 24, ICESCR Article 12, 

UDHR Article 25 
 

The right to the highest attainable standard of health is found in a number of human 

rights instruments, such as: article 25 of the CRPD, article 24 of the CRC, article 12 

of ICESCR, and article 25 of the UDHR. The right to health is a socio-economic right 

and therefore it calls on governments to progressively achieve the realisation of this 

right. However, if children’s rights are to be made real; State parties will have to 

consider the universality and interdependence of civil and political rights and 

economic, social and cultural rights.  This may be achieved through the link 

established in the CRPD between non-discrimination and providing reasonable 

accommodation to secure this right.  In the context of the right to health this means 

more than the provision of healthcare services.  According to the Committee on 

Economic, Social and Cultural Rights, ‘[t]he right to health is not to be understood as 

a right to be healthy.  The right to health contains both freedoms and entitlements.  

The freedoms include the right to control one’s health and body, … and the right to be 

free from interference, such as the right to be free from torture, non-consensual 

medical treatment and experimentation.’ (General Comment No. 14 (2000) para 8). 

 

In addition, article 25 of the CRPD provides that State parties require ‘health 

professionals to provide care of the same quality to persons with disabilities as to 

others, including on the basis of free and informed consent by, inter alia, raising 

awareness of the human rights, dignity, autonomy and needs of persons with 
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disabilities through training and the promulgation of ethical standards for public and 

private health care’ (article 25 (d)).  

 

 

Moreover, according to article 25 of the CRC, if a child is receiving care, protection 

or treatment in a hospital or other facility for her mental health, she has a right to 

periodic review of the treatment and all other circumstances relevant to her 

placement.  

 

Indicator 

13, 13.1, 

13.2, 13.3 

Article  Structural Process   Outcome  

13  

CRPD  

Article 

25 

Is this right 

provided in 

constitution 

or other 

source of 

law? 

Is there a 

procedure/mechanism/institution 

that works towards making this 

right effective? 

Children are 

provided with 

the 

opportunity to 

give a free 

and informed 

consent/assent 

to medical 

treatment 

 

Children are 

provided with 

services that 

respect their 

rights and 

needs  

13.1 CRC 

Right to 

health  

 

Right to 

review of 

treatment 

 

Article 

24 

 

 

Article 

25 

Is this right 

provided in 

constitution 

or other 

source of 

law? 

Is there a 

procedure/mechanism/institution 

that works towards making this 

right effective? 

Children have 

access to a 

procedure to 

have their 

treatment 

reviewed  

13.2 

UDHR  

Article 

25 

Is this right 

provided in 

constitution 

or other 

source of 

Is there a 

procedure/mechanism/institution 

that works towards making this 

right effective? 

Children have 

the highest 

standard of 

health 

services 
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law? 

13.3 

ICESCR 

Article 

12 

Is this right 

provided in 

constitution 

or other 

source of 

law? 

Is there a 

procedure/mechanism/institution 

that works towards making this 

right effective? 

Children have 

access to 

services and 

facilities to 

reach highest 

attainable 

standard of 

health   
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25. Conclusion 
 

This chapter has applied the research from earlier chapters towards the development 

of a Child Rights Access to Justice Impact Assessment tool.  The CRAJIA tool can be 

used to assess a State’s obligations under international and regional law to respect, 

protect and fulfill children’s rights.  It specifically incorporates an access to justice 

perspective and therefore can be used to determine if a child-friendly justice 

framework exists in a particular subject area under assessment.  Assessment tools can 

often be used superficially as a ‘tick box’ exercise; however, it is believed the 

application of this tool will result in a more thorough assessment of the issues.  The 

use of the indicator questions will generate data for those considering whether a legal 

or policy framework complies with child-friendly justice standards.  The indicators 

can identify if specific rights and implementation measures are present in legal and 

policy structures.  Consequently States or duty bearers can measure their commitment 

to the implementation of children’s access to justice rights.   

 

The CRAJIA tool lists the human rights indicators in tables according to themes.  

Generating themes was necessary to ensure efficiency and coherence rather than to be 

used as a form of structure when applying the tool to legal and policy frameworks.  

Nonetheless, if relevant, the themes may be used for the purpose of structure in any 

assessment process.  Chapters six and seven of this thesis provide an example of how 

the CRAJIA tool can be utilized to gather specific and measurable information to 

assess State’s compliance with the international and regional treaties they are a party 

to.  The CRAJIA tool is underpinned by respected methodological approaches and 

therefore the information gathered from its application in chapters six and seven will 

provide research-based evidence as to whether children’s access to justice rights are 
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being realised.   

 

The application of the CRAJIA tool in chapters six and seven necessarily involves 

more than applying a ‘tick box’ approach to answering the selected indicator 

questions in a yes or no fashion.  Therefore, the application of the CRAJIA tool in this 

thesis will be accompanied by a critical assessment of a selected number of the human 

rights indictors.  The aim of this thesis is to identify and recommend best practice 

examples of mental health law and policy for the development of a child-friendly 

justice framework in Ireland.  With this objective in mind it is outside the scope of 

this thesis to carry out a complete assessment of each indicator within the CRAJIA 

tool.  For example, the research in this thesis is desk based and therefore primary 

research to gather direct information from children has not been carried out to 

populate the outcome indicators.  However, the information gathered from the 

structural and process indicators will give an indication as to whether the desired 

outcomes for children are being realised and this will become evident in chapters six 

and seven.   

 

The approach adopted when applying the tool in this thesis to gather information on a 

State’s structural, process, and outcome compliance, is to identify the human right 

standard and applicable indicator in one or both of these two formats: (1) the human 

right indicator will be discussed in the construction of a paragraph assessing a certain 

issue; (2) each table and indicator number will be clearly referenced in the footnotes 

when they are considered in the text.  The footnotes will also highlight if the answer 

to the indictor question is negative or positive.  For example, a structural indicator 

asks if a particular right is found in law, where the right is present the footnote will 
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follow this format: CRAJIA tool: Table 1, Indicator 1 (structural)(present). Where the 

answer is negative the footnote will follow this format: CRAJIA tool: Table 1, 

Indicator 1 (structural)(absent).  The application of the tool in chapters six and seven 

to gather information, together with the critical analysis of this information will 

underpin the recommendations for improvement of the children’s section of the MHA 

2001, which are summarised in chapter eight. 

 



 318 

 

 

 

Chapter Six: England and Wales: 

Child Rights Access to Justice 

Impact Assessment of Mental Health 

and Capacity Law and Policy



 319 

1. Introduction 
 

This chapter will demonstrate how the Child Rights Access to Justice Impact 

Assessment (CRAJIA) tool can be used to assess certain elements of mental health 

law and policy in England and Wales.1  The purpose of the application of the tool is to 

capture examples of good practices in mental health law and policy that lead to the 

maximisation of children’s access to justice rights in this area.  Equally the tool will 

be used to uncover poor practices that restrict or deny children their rights and 

freedoms.  The application of the assessment tool is combined with a critical analysis 

of whether the government in England and Wales ensures that children have access to 

justice under mental health law and policy. A number of the structural indicators in 

the tool will be used to identify if the relevant rights are present in law and the process 

indicators will then be used to question if the rights are effectively implemented. The 

objective of the approach taken in this chapter is to use the findings towards 

generating recommendations for Irish law to empower and safeguard the rights of 

children and young people requiring inpatient mental health care and treatment.  

Consequently, demonstrating that providing children and young people with access to 

a child-friendly justice system can lead to the realisation of their rights.2   

 

The legal framework in England and Wales heavily influences the law reform process 

in Ireland.3 Consequently, recommendations for reform in Irish mental health law will 

often entail a consideration of the approach taken in the latter jurisdiction.  In England 

                                                        
1 United Kingdom comprises of England, Wales, Northern Ireland and Scotland.  This chapter will 

focus on the law in England and Wales, while making comparisons with other UK jurisdictions when 

discussing examples of best practice in a particular area of mental health law. 
2 See discussion in chapter one of outcomes approach, including whole child perspective and well-

being; also see chapter four. 
3 Keane, ‘Thirty Years of Law Reform 1975-2005’ (Dublin: Thirtieth Anniversary of the Law Reform 

Commission, 2005) 4. 
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and Wales, the Mental Health Act 1983, as amended by the Mental Health Act 2007 

(MHA 1983), introduced positive changes for children and young people in the 

procedures for admission to hospital, consent to medical treatment, age-appropriate 

facilities, tribunal reviews and the provision of independent advocacy services; thus, 

at least in law, incorporating many of the structural human rights indicators necessary 

to ensure access to justice.  It is the latter areas of mental health law that the following 

chapter will focus on when applying the relevant CRAJIA indicators. As discussed in 

chapter five, each indicator will be clearly identified either in the text of this chapter 

or through a footnote reference, which will signify the table and indicator used to 

assess a certain issue of concern. 

 

The MHA 1983 sets out the legal framework for the admission, care and treatment of 

children with a mental health problem,4 and the Codes of Practice for England5 and 

Wales6 provide the principles and the guidance on how the MHA 1983 should be 

applied in practice.  The MHA 1983 indicates the structural legal framework relating 

to children admitted to inpatient hospitals for care and treatment and it will be 

assessed according to the identified structural indicators as they occur naturally in the 

analysis presented in this chapter.  Similarly, the Codes for England and Wales will 

be assessed according to the relevant process indicators selected from the CRAJIA 

tool.  Other sources of information that fall under the applicable human right indicator 

will be highlighted throughout the chapter.  For example, in addition to the MHA 

1983, when decisions are being made regarding the admission, care and treatment of 

patients under 18 years of age, other legislation must be considered together with the 

                                                        
4 In this thesis, the term ‘mental health problem’ includes situations where a person has a mental illness 

and may have a mental disorder as defined under current Irish and UK law. 
5 Department of Health, Code of Practice Mental Health Act 1983 (2015). 
6 Welsh Assembly Government, Code of Practice Mental Health Act 1983 (2008). 
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MHA Codes and these include: the Children Acts 1989 and 2004, the Mental 

Capacity Act 2005 (MCA 2005) and the Human Rights Act 1998 (HRA 1998).  The 

latter legislation falls under the structural indicator category and will be assessed as 

such. The first two themes in the CRAJIA tool will be addressed in the following 

paragraphs due to their relevance to the application of all other indicators. 

 

2. Theme 1: Treaties Ratified by the State and their Incorporation into a 

Constitution or Legislation. 
 

The United Kingdom (UK) has three jurisdictions including England and Wales, 

Scotland and Northern Ireland.  This chapter will focus on the law in England and 

Wales, while also making comparisons with the law in Scotland for example.  

However when discussing State ratification reference made to the UK includes all 

three jurisdictions unless otherwise stated.  The UK has ratified the CRC and 

therefore is committed to respect, protect and fulfil children’s rights.7  In the UK the 

CRC is underpinned by legislation and delivered through policies.  Common law in 

the UK illustrates the attitude of the judiciary regarding international instruments to 

which the UK is a party. Baroness Hale of Richmond said: 

 

the State is entitled to give children the protection they are given by an 

international instrument to which the United Kingdom is party, the United 

Nations Convention on the Rights of the Child.8 

 

                                                        
7 The UK signed the convention on 19 April 1990, ratified it on 16 December 1991 and it came into 

force on 15 January 1992. CRAJIA tool: Table 1, Indicator 1 (structural) (present). 
8 R (on the application of Williamson) v Secretary of State for Education and Employment [2005] 

UKHL 15, 80. 
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Moreover, in 2011 Wales became the first UK country to incorporate the CRC into its 

domestic law.9 However, the CRC does not form part of the domestic law of England, 

Scotland and Northern Ireland. Furthermore, the UK has not ratified the Optional 

Protocol on a Communication Procedure and the government has stated that the ‘UK 

already has strong and effective laws under which individuals may seek enforceable 

remedies in the courts or tribunals if they feel that their rights have been breached.’10   

This is an unfortunate stance considering the UK government has fully committed 

itself to the enhancement of children’s rights in legislation and policy.11  It is also 

interesting that the incorporation of the ECHR into domestic legislation via the HRA 

1998 excludes the right to an effective remedy.12 This could be another indication of 

the government’s belief in domestic law providing enough protection to ensure 

effective remedies. Perhaps this point is moot as the UK is legally bound by the 

Charter of Fundamental Rights of the European Union,13 and the right to an effective 

remedy before a court is protected in the Charter.  Nonetheless, the right to individual 

complaints and to an effective remedy are necessary elements for a child-friendly 

justice system and failure to ratify the Optional Protocol of the CRC will not advance 

the aim of the EU Charter or the CRC in the area of human rights, which in this 

context is the maximisation of children’s rights.14  

 

                                                        
9 Rights of Children and Young Persons (Wales) Measure 2011. CRAJIA tool: Table 1, Indicator 1.1 

(structural)(present). 
10 United Kingdom, The Fifth Periodic Report to the UN Committee on the Rights of the Child (2014) 

chapter 1, para 5. 
11  Ibid., para 9; see also Ministerial statement to Parliament in December 2010 reaffirming the 

governments commitment to children’s rights, available at: 

http://www.publications.parliament.uk/pa/cm201011/cmhansrd/cm101206/wmstext/101206m0001.htm

; Department of Education, The United Nations Convention on the Rights of the Child: How 

Legislation Underpins Implementation in England (2010) para 4. 
12 Human Rights Act 1998, Schedule 1. Interestingly the UK Parliament is considering repealing the 

HRA and introducing instead a Bill of Rights, what this means for ECHR incorporation and its effect 

remains to be seen. 
13 European Union (Amendment) Act 2008, and the European Communities Act 1972. 
14 CRAJIA tool: Table 1, Indicator 1 (structural) (absent). 

http://www.publications.parliament.uk/pa/cm201011/cmhansrd/cm101206/wmstext/101206m0001.htm
http://www.publications.parliament.uk/pa/cm201011/cmhansrd/cm101206/wmstext/101206m0001.htm
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The CRPD and its Optional Protocol on individual complaints received acceptance 

from the UK government and was ratified in 2009.15 The CRPD is not incorporated 

into domestic law in the UK, however, both the CRC and the CRPD are given effect 

through different pieces of legislation, policies and other mechanisms designed to 

promote and protect human rights.16 The UK takes into account the obligation under 

article 4(3) of the CRPD when developing policies and programmes for the 

implementation of the CRPD;17 this is evident in the development of the MHA Code 

where people with mental health problems were involved in its development.18 

 

The Charter of Fundamental Rights of the European Union is legally binding in the 

UK as EU law forms part of its constitutional monarchy.19 The UK does not have a 

single document constitution like Ireland. Rather its constitution is based on various 

sources of law and these include: legislation, judicial decisions, UK parliament, royal 

prerogative, EU law and the ECHR.20   The UK takes a strong dualist stance on 

international human rights treaties.21   This approach to incorporation restricts the 

effective remedies available to children when they cannot claim a violation of their 

CRPD or CRC rights due to these conventions not being directly enforceable in UK 

courts.  However, where an international or regional instrument is not directly 

incorporated into domestic law through an Act of Parliament, such as the HRA 1998, 

                                                        
15 The UK ratified the Convention in July 2009 and the OP on 7 August 2009. CRAJIA tool: Table1, 

Indicator 1 (structural) (present). 
16 See the Committee on the Rights of Persons with Disabilities, Consideration of Reports Submitted by 

States Parties under Article 35 of the Convention, United Kingdom of Great Britain and Northern 

Ireland (2011) para 44; United Nations, Common Core Document forming Part of the Reports of States 

Parties, United Kingdom of Great Britain and Northern Ireland (2014) para 40. 
17 Office for Disability Issues, UN Convention on the Rights of Persons with Disabilities: Initial Report 

on how the UK is Implementing it (2011). 
18 Department of Health, Code of Practice Mental Health Act 1983 (2015). 
19 European Communities Act 1972; See United Nations, Common Core Document forming Part of the 

Reports of States Parties, United Kingdom of Great Britain and Northern Ireland (2014) para 3. 
20 Ibid, para 3. 
21 Ibid., para 25. 
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the UK can indirectly implement its human rights obligations through various pieces 

of legislation and administrative measures.22 One example is the MHA 1983 and its 

supplementary Code of Practice, which incorporates human rights standards.  

 

The MHA 1983 sets out a number of safeguards which are intended to meet human 

rights standards, in particular the standards to which the UK has committed, such as: 

the ECHR, the CRC and the CRPD. Significantly, the UK ratified the ECHR and 

incorporated it into domestic law in the HRA 1998.23 This means that legislation must 

be read and given effect to in a way that is compatible with ECHR rights.24  In 

addition, judicial decisions must take account of ECtHR jurisprudence. 25   

Furthermore, the UK courts are interpreting domestic law in light of other 

international obligations, such as the child’s right to have her best interests assessed26 

and the right to support emanating from the CRPD.27 The HRA 1998 is used as an 

underlying framework in the MHA Codes to ensure better outcomes for patients by 

translating human rights principles and standards into practice.28   

3. Theme 2: General Principles of Human Rights and Implementation 
 

Everyone has the right to dignity, equality and non-discrimination; these rights are 

common crosscutting norms protected in international and regional human rights 

                                                        
22 United Nations, Common Core Document forming Part of the Reports of States Parties, United 

Kingdom of Great Britain and Northern Ireland (2014) para 25. 
23 The UK has also ratified the European Social Charter (1961). CRAJIA tool: Table 1, Indicator 1, 1.1 

(structural) (present). 
24 Human Rights Act 1998, section 3. 
25 Human Rights Act 1998, section 2. 
26 ZH (Tanzania) v Secretary of State for the Home Department [2011] UKSC 4; [2011] EWCA Civ 

691. 
27 See MH V The Secretary of State for the Department of Health [2004] EWCA Civ 1609. 
28 Department of Health, Code of Practice Mental Health Act 1983 (2015) para 3.3; Welsh Assembly 

Government, Code of Practice Mental Health Act 1983 (2008). 
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law.29  The right to dignity, equality and non-discrimination are fundamental human 

rights and generally found in a country’s constitution, which ensures that the 

protection of these rights cannot be supplanted by legislation. Ireland and the United 

States are an example of this in comparison to Australia and New Zealand where 

there is no constitution or entrenched bill of rights. As with Australia and New 

Zealand, there is no written constitution or bill of rights in the UK,30 and thus these 

crosscutting human rights are protected in a suite of equality statutes. In addition, the 

HRA 1998 is an example of UK law incorporating human rights into national law.31 

Article 14 of the ECHR prohibits discrimination and therefore everyone in the UK 

should enjoy their rights and freedoms without discrimination.32  The HRA 1998 and 

the equality statutes serve as references for the values and standards established for 

respecting the dignity of the person. 

 

The Equality Act 2010 makes it unlawful to discriminate against persons based on 

certain protected characteristics, which include age and disability.33  Section 6 refers 

to the protected characteristic of disability, which includes a mental impairment that 

has a substantial and long-term adverse effect on the person’s ability to carry out 

normal day-to-day activities. 34  The Equality Act places a legal duty on public 

authorities to advance equality of opportunity and make reasonable accommodations 

for people with a mental impairment, which constitutes a disability according to the 

Act. 35   This duty creates a responsibility to take reasonable steps to remove or 

                                                        
29 CRAJIA tool: Table 2, Indicator 2. 
30 There is discussion on developing a Bill of Rights and removing the HRA 1998 from statute law. 
31 European Convention for the Protection of Human Rights and Fundamental Freedoms (Council of 

Europe, 1950) (ECHR). 
32 Human Rights Act 1998, Schedule 1. 
33 Equality Act 2010, section 4. 
34 Equality Act 2010, section 6(1) 
35 Equality Act 2010, section 149. 



 326 

minimise disadvantages that put a person with a disability at a substantial 

disadvantage compared with those who are not disabled.36   

 

The Equality Act 2010 provides the structural legal framework for the right to 

equality and non-discrimination and this applies to children with mental health 

problems. 37   Moreover the right to reasonable adjustments, or reasonable 

accommodation as coined by the CRPD, is also present and represents, at least in law, 

a tool for breaking down barriers that create problems for children accessing the 

justice system.38  Children who are detained under the compulsory powers of the 

MHA 1983 surely fall under the definition of disability in the 2010 Act; the question 

is do children admitted informally to hospital meet the criteria for  ‘mental 

impairment’ as outlined above. Informal admission under section 131 of MHA 1983 

provides that it applies to any persons requiring treatment for a mental disorder and 

therefore informal patients should also meet the mental impairment requirement and 

be equally be entitled to the protection of their rights to equality, non-discrimination 

and reasonable accommodation. There is a more promising rights-based approach to 

equality in the context of mental health law found in the Mental Health (Care and 

Treatment) (Scotland) Act 2003 (2003 (Scotland) Act). Rather than depending on 

other statutes to cover human rights protections, the equal opportunities provision in 

section 3 of the 2003 (Scotland) Act creates a duty on mental health professionals and 

others to undertake their functions in compliance with this principle. 

 

Once the structural indicator (e.g. legal right to equality) is present the next question 

in the assessment process is whether that right is effective in practice? The process 

                                                        
36 Equality Act 2010, section 149 (3), (4). 
37 CRAJIA tool: Table 2, Indicator 2 (structural) (present). 
38 CRAJIA tool: Table16, Indicator 10, 10.1 (structural) (present). 
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indicators question whether there are policies, procedures, mechanisms, and/or an 

institution that work towards making this right effective? An example of a process 

indicator in action is the statutory guidance available for implementation of the MHA 

1983, which is provided in the 2015 MHA 1983 Code of Practice (MHA Code).  The 

MHA Code gives guidance on principles and standards that are required for ensuring 

rights are protected and respected. It sets out the following key elements for 

implementing the MHA 1983: participation, empowerment, accountability, non-

discrimination and equality, and legality. 39  According to the MHA Code legality 

means: 

… expressly applying the Human Rights Act 1998 (HRA) and linking to 

international and European standards and bodies. A human rights-based 

approach requires the recognition of rights as legally enforceable entitlements 

and is linked in to national and international human rights law.40 

 

It is the purpose of this thesis to examine the possibility of enhancing the realisation 

of children’s rights through promoting a rights-based approach to law and policy 

impacting on the lives of children and young people with mental health problems. 

Consequently the principles above and the recognition of the need to apply a human 

rights-based approach in policy are welcomed. However, comparing the approach 

taken in England and Wales with Scotland it is evident that Scotland provides 

superior respect for the fulfilment of human rights. Section 1 of the 2003 (Scotland) 

Act sets out a list of statutory principles, which must be followed when making 

decisions under the Act. This approach creates structural indicators in legislation 

rather than subordinating rights to a Code of Practice.  

                                                        
39 Department of Health, Code of Practice Mental Health Act 1983 (2015) para 3.4. 
40 Ibid., para 3.4. 
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There are a number of institutions across the UK working towards making human 

rights effective. The Joint Committee on Human Rights together with a number of 

non-governmental organisations (NGOs) aim to promote human rights protection and 

the awareness of human rights standards across the UK.41  In Northern Ireland there is 

a legal duty on departments and other public authorities to consider the impact of any 

policy on children and young people.42 Recently in Scotland the Children and Young 

People (Scotland) Act 2014 created a legal duty on ministers to review efforts to 

strengthen the implementation of the rights in the CRC. In Wales, the introduction of 

the Rights of Children and Young Persons (Wales) Measure 2011 means that Welsh 

ministers must consider CRC rights together with its Optional Protocols when 

developing new or amending existing policies and/or legislation. Each of the latter 

legislative provisions can be viewed as a response to article 4 of the CRC.43 Article 4 

requires States parties to take all appropriate legislative, administrative, and other 

measures for the implementation of the rights in the CRC. 

 

4. Terminology: ‘Welfare’ versus ‘Best Interests’ 
 

Decisions regarding consent to medical treatment must be determined on the best 

interests of the child.  Generally under national law this means that if a child or young 

person refuses treatment the refusal can be overridden if the treatment is decided to be 

in that individual’s best interests.  A decision to treat a child or young person 

ultimately involves an interference with his or her body and therefore the decision-

                                                        
41The NHRI and the ECNI have the same function to promote human rights. CRAJIA tool: Table 2, 

Indicator 2 (process) (present). 
42 Northern Ireland Act 1998, section 75. 
43 CRAJIA tool: Table 1, Indicator 1.1 (structural) (present). 
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making process calls for a best interests assessment in accordance with article 3 of the 

CRC.  Best interests assessments are known to be complex and often carried out 

without any consideration of the child as a rights-holder.44   In other words with 

consideration given only to the right of the child to have her welfare protected.  This 

practice or tradition can no longer be justified if State parties to the CRC aim to meet 

their obligations.  Paternalistic practices can be changed through the recognition and 

understanding of article 3 as recommended by the CRC Committee in its General 

Comment on the best interests of the child.45 

 

The CRAJIA tool is applied here to gather information on how the UK as a State 

party to the CRC has implemented its obligations, in the context of mental health law 

and policy, to ensure that:  

[i]n all actions concerning children, whether undertaken by public or private 

social welfare institutions, courts of law, administrative authorities or 

legislative bodies, the best interests of the child shall be a primary 

consideration.’46  

First the structural indicator, which is the substantive right for the child to have her 

best interests assessed and taken as a primary consideration will be used to determine 

if and in what form the best interest principle is incorporated into law.47  Following 

this the process indicator requires that policy, strategies, and common law must 

clearly outline what is required for best interests assessments to be effective in 

practice.48 

 

                                                        
44 See discussion on best interests in chapters two and three. 
45 See chapter three. 
46 CRC, article 3. 
47 CRAJIA tool: Table 3, Indicator 3 (structural). 
48 CRAJIA tool: Table 3, Indicator 3 (process, linked to outcome). 
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The Children Act 1989 (CA 1989) requires serious consideration under the CRAJIA 

tool due to the Act’s central role in legal decision-making concerning children.  The 

National Child and Adolescent Mental Health Services Strategy in Wales explains 

that the CA 1989 is the main piece of legislation governing the delivery of Child and 

Adolescent Mental Health Services (CAMHS). According to the Strategy this is due 

to the statistically insignificant number of children and young people made subject to 

the compulsory powers of the MHA 1983.49  The CAMHS Strategy was published 

prior to the major 2007 reform of the MHA 1983, thus it is possible that reform has 

increased the use of the compulsory powers of the Act.  Harbour suggests that more 

emphasis is being placed on using the compulsory powers of the MHA 1983 due to a 

desire to ensure child patients have rights themselves to challenge detention and 

treatment, and because many CAMHS units have now registered to receive detained 

patients.50  Nevertheless, the relevant literature continues to indicate a preference for 

informal admission and this will often mean seeking a court order under the CA 

1989.51 

 

Section 1 of the CA 1989 provides that when a court determines any question relating 

to the upbringing of a child, the child’s welfare shall be ‘the paramount 

consideration’. Welfare and best interests seem to be used interchangeably in 

legislation and common law.52  Thorpe L.J. confirmed this when he set out the two-

stage balance sheet approach for assessing best interests and stated that, ‘[t]here can 

                                                        
49 The National Assembly for Wales, Child and Adolescent Mental Health Services (CAMHS) Strategy 

Everybody’s Business (2001) 11. 
50  Harbour, ‘Young People and Psychiatric Treatment’ paper delivered at the Seminar ‘Children, 

Mental Health and Human Rights’ (Northumbria Univeristy, 22 June 2007). 
51 See advice in Department of Health, Code of Practice Mental Health Act 1983 (2015); Welsh 

Assembly Government, Code of Practice Mental Health Act 1983 (2008); Fennell, Mental Health Law 

and Practice (2nd  edn, Jordan Publishing 2011) 409; Hale, Mental Health Law (5th edn, Thomson 

Reuters 2010). 
52 See Re A (Male Sterilisation) [2000] 1 FLR 549, 560. 
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be no doubt in my mind that the evaluation of best interests is akin to a welfare 

appraisal’.53 However, it is argued here that ‘welfare’ terminology should be removed 

and replaced with rights-based terminology and guidance.54  The best interests of the 

child should be preferred to the child’s welfare.  This is because best interests will 

continue to be the go-to principle for decision-making processes concerning children. 

Therefore the best interests of the child must be interpreted and applied in accordance 

with the General Comment of the CRC Committee.  As discussed in chapter two, a 

welfare approach is rooted deep in the paternalistic notion of proxy or substitute 

decision-making. A simple change in legislative language can prompt a move away 

from this thought pattern and paternalistic practice.55   

 

The language in section 1 of the CA 1989 refers to the welfare of the child being ‘the 

paramount consideration’ and this differs from article 3 of the CRC, which states that 

the best interests of the child must be ‘a primary consideration’.56 There is confusion 

among the legal profession as to what this difference in wording means in practice 

when considering what is in the child’s best interests.57  The welfare of the child 

being ‘the paramount consideration’ if interpreted according to the interest theory can 

lead to over protection of welfare interests with no emphasis placed on exercising 

rights.  Hale L.J. in her judgment in ZH (Tanzania) gives consideration to phrases 

such as ‘a primary consideration’, ‘the paramount consideration’, and ‘the primary 

                                                        
53 See Re A (Male Sterilisation) [2000]1 FLR 549, 560. 
54 See chapters two and three. 
55 See recent approach taken in Ireland where the Children and Families Relationship Act 2015 has 

substituted the long standing welfare principle in the Guardianship of Infants Act 1964, for a best 

interests principle; section 45 of 2015 Act amends section 3 of the 1964 Act replacing welfare with 

best interests. 
56 See discussion in chapter three. 
57 For an example See judgment of Lady Hale in ZH (Tanzania) (FC) v Secretary of State for the Home 

Department’ [2011] EWCA Civ 691 [22], she clarifies what is required in the best interests assessment. 
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consideration’. 58  She gives special consideration to the ECtHR jurisprudence on 

article 8 and to what the best interests of the child means in the assessment process 

before concluding that it broadly means the child’s well-being.59 She then clarifies the 

applicable wording for the purpose of UK law and finds that the best interests of the 

child must be ‘a primary consideration’ and this means ‘that they must be considered 

first’.60  According to Hale L.J., to discover the best interests of the child one must 

discover the child’s own views and this may necessitate separate legal representation 

for the child.61  Hale L.J. certainly takes a child’s rights approach in her explanation 

of what best interests entails.  However, it is concerning that this approach is not 

systematic across all child law cases. 

 

Welfare is not defined in the CA 1989 but section 1 lists considerations to which a 

court must have regard to in making its decision and these include: 

(a) the ascertainable wishes and feelings of the child concerned (considered in 

the light of his age and understanding);  

(b) his physical, emotional and educational needs;  

(c) the likely effect on him of any change in his circumstances;  

(d) his age, sex, background and any characteristics of his which the court 

considers relevant; 

(e) any harm which he has suffered or is at risk of suffering;  

(f) how capable each of his parents, and any other person in relation to whom 

the court considers the question to be relevant, is of meeting his needs;  

                                                        
58 ZH (Tanzania) v Secretary of State for the Home Department [2011] UKSC 4. 
59 ZH (Tanzania) v Secretary of State for the Home Department [2011] UKSC 4 [29]. 
60 Ibid., [33]. 
61 Ibid., [34,35]. 
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(g) the range of powers available to the court under this Act in the proceedings 

in question.62  

 

The welfare of the child holds such a prominent place under UK statutory and 

common law that the extraction from the welfare principle of unjustified paternalism 

will be difficult to overcome.63  Fortin notes that the judiciary show difficulty in 

placing children’s interests in a rights framework.64 This is not to say that there is no 

room for a welfare approach, indeed it is argued in chapter two that what is required is 

a balance between welfare or protective-rights and autonomy or self-assertive rights.65  

The issue for children with mental health problems is that all too often the balance is 

shifted too far in the direction of welfare with not enough attention given to self-

assertive rights.  

 

There is evidence in England and Wales that the judiciary is willing to grant self-

assertive rights to children.66  Although caution is required when reading case law 

granting such rights, as at the heart of the common law principles developed by the 

judiciary is the welfare—read ‘paternalism’—of the child being the paramount 

consideration.67  The application of the welfare approach is most evident in cases 

involving children who fall under a vulnerable category, such as children with mental 

health problems.  Most of the case law granting self-assertive rights are cases where 

the individual facts do not include a child or young person with a mental health 

                                                        
62 Children Act 1989, section 1(3). 
63 Note the change away from best interests in Scotland. 
64 Fortin, ‘Children’s Rights: Are the Courts Now Taking them More Seriously?’ (2004) 15 Kings 

College London Journal 253. 
65 Chapter two. 
66 Mabon v Mabon [2005] 3 WLR 460; R (on the application of Sue Axon) v Secretary of State for 

Health [2006] EWCA 37 (Admin). 
67 See Gillick v West Norfolk and Wisbech AHA [1985] AC 112, 154 (per Lord Fraser), 184-185 (per 

Lord Scarman); Re D (A Minor) (Wardship: Sterilisation) [1976] Fam. 185, 193-194. 
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problem. This is problematic when considering the desired outcomes indicated in the 

CRAJIA tool.  As outlined in chapters three and four children with mental health 

problems should not be discriminated against based solely on their condition or 

disability.68  Rather children with mental health problems should be treated on an 

equal basis with children who do not have a disability.69  While recent case law 

concerning disability issues identifies the right to equality and non-discrimination 

mainly for adults, it seems that where children and young persons are involved, 

welfare overrides other considerations, especially for children with disability 

concerns.70  The incorporation in law of an equal opportunities principle, like the 

approach taken in Scotland,71 could arguably lead to breaking down barriers through a 

right to reasonable accommodation and therefore greater potential for compliance 

with the CRPD.72  This in turn can lead to a more rights-based approach to the best 

interests assessment. 

 

5. Issues relevant to admission and treatment procedures under mental 

health and capacity law: parental responsibility, consent and capacity 
 

The concepts of ‘parental responsibility’ and the ‘scope of parental responsibility’ are 

significant elements in the legal framework for the admission, care and treatment of 

children and young people in hospital for mental health problems.  The scope of 

parental responsibility is said to have developed from the ECtHR jurisprudence and 

involves restricting parental autonomy in certain circumstances due to the child’s 

                                                        
68 Article 14 of the CRPD 
69 CRAJIA tool: Table 14, Indicator 9.1 (structural). 
70 Discussed again below when assessing case law. 
71 Mental Health (Care and Treatment) (Scotland) Act 2003, section 3. 
72 CRAJIA tool: Table 16, Indicator 10, 10.1 (structural). 
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article 8 rights.73 Consequently, an understanding of these concepts is required when 

considering whether children and young people have access to justice under mental 

health law and policy. In addition, the concepts of consent and capacity play a crucial 

role in decision-making around admission and treatment procedures and will be 

assessed accordingly.  

 

In the UK, as is the case in Ireland, it is a general rule that all married parents have 

joint parental responsibility.74 Where parents are not married the mother will have 

parental responsibility and the father may acquire it through the procedures of the CA 

1989.75 If the child is in care under a care order, a local children’s services authority 

(local authority) will have parental responsibility.76 This is important as it is often the 

case that a local authority will have the power to make decisions regarding the 

assessment, admission and treatment of children and young people for mental health 

problems. According to the CA 1989 parental responsibility means, ‘all the rights, 

duties, powers, responsibilities and authority which by law a parent of a child has in 

relation to the child and his property’.77   

 

The law concerning consent to medical treatment for children in the UK is found in 

both statute and the common law.  Traditionally, parents with parental responsibility 

have a right to consent to treatment for their child under common law.78 However, 

section 8 of the Family Law Reform Act 1969 (FLRA 1969) provides that it is not 

                                                        
73 Hale, Mental Health Law (5th edn, Thomson Reuters 2010) 92. 
74 Children Act 1989, section 2(1). 
75 Children Act 1989, section 2(2). 
76 Children Act 1989, section12(2) and 33(3). 
77 Children Act 1989, section 3(1). 
78 See the Agar-Ellis case; R v Howes (1860) 3 E. & E. 332.  Section 8 (3) of the Family Law Reform 

Act 1969 (FLRA 1969) also confirms that consent may be received from a parent: ‘[n]othing in this 

section shall be construed as making ineffective any consent which would have been effective if this 

section had not been enacted.’ 
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necessary to obtain consent from a parent or guardian once the young person has 

reached the age of 16.79 This begins to highlight the complexity in the area of consent 

to treatment and children.  Moreover, consent is not required from any patient, child 

or adult, in cases of necessity under common law principles. Cases of emergency 

treatment will be lawful without consent, and this was accepted in the context of 

children in the case of Gillick v West Norfolk and Wisbech AHA. 80   This is an 

interesting area under mental health law where there are many exceptions to a consent 

requirement for ‘urgent’ treatment or treatment based on necessity.81 These issues will 

be discussed further below when assessing treatment provisions under the MHA 

1983.  Children under the statutory age of consent (i.e. under 16 years of age) can 

give a valid consent, so long as they are competent to do so.82 Guidance in the MHA 

Code places strong emphasis on the application of the Gillick-competence test in 

decision-making regarding assessment for admission and treatment of children; 

therefore the Gillick case requires a detailed analysis. In addition, section 8 of the 

FLRA 1969 and the Gillick case are both used by the UK government as examples of 

law that demonstrate how the child’s right to have her views considered in consent to 

medical treatment, as required by article 12 of the CRC, is protected in England.83   

 

UK common law has moved away from the notion of absolute parental authority over 

a child.  Law must, after all, keep up to date with changing times and in doing so the 

                                                        
79 Family Law Reform Act 1969, section 8(1). 
80 Gillick v West Norfolk and Wisbech AHA [1985] AC 112, 435. 
81 See section 62 and 63 of the MHA 1983. 
82 Gillick v West Norfolk and Wisbech AHA [1985] AC 112, 186 (Lord Scarman); Hewer v Bryant 

[1970] 1 QB 357, 369. 
83  Department of Education, The United Nations Convention on the Rights of the Child: How 

Legislation Underpins Implementation in England (2010) para 3.109.  CRAJIA tool: Table 5, Indicator 

5 (structural) (present). 
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UK courts have discarded any notion of absolute parental autonomy.84  In Hewer v 

Bryant, Lord Denning M.R said:  

… the legal right of a parent to the custody of a child ends at the 18th 

birthday: and even up till then, it is a dwindling right which the courts will 

hesitate to enforce against the wishes of the child, and the more so the older he 

is. It starts with a right of control and ends with little more than advice.85 

 

The House of Lords in Gillick v West Norfolk and Wisbech AHA accepted this 

rationale as a common law principle.86  Today, English law recognises the right to 

self-determination in decision-making for the ‘mature minor’, particularly in the 

context of giving consent.  In Gillick the House of Lords held that a child aged less 

than 16 could legally consent to medical treatment provided the child had sufficient 

maturity and understanding to make the decision in question.87  The Gillick decision 

is a positive example of articles 5 and 12 of the CRC applied to a practical situation.88  

The decision, in effect, accepts that a child under 16 can exercise her right to self-

determination.  Interestingly the House of Lords did not have the CRC to refer to, as 

the CRC was adopted three years after the decision.  The terminology used in the 

Gillick case is now found in articles 5 and 12 of the CRC.  What is not clear is 

whether the House of Lords considered the draft convention in its decision-making 

rationale or whether the Working Group drafting the CRC took inspiration from the 

Gillick decision.  What is clear is that the decision by the House of Lords in Gillick is 

                                                        
84 Gillick v West Norfolk and Wisbech AHA [1985] AC 112, 173. 
85 [1970] 1 QB 357, 369. 
86 Gillick v West Norfolk and Wisbech AHA [1985] AC 112, 173. 
87 Ibid., 112. The treatment at issue in Gillick itself was contraceptive treatment. Mrs. Gillick had asked 

her local health authority to give an undertaking that they would not prescribe the contraceptive pill to 

any of her five daughters without her prior consent.  
88 CRAJIA tool: Table 5, Indicator 5 (structural) (process) (present). 
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an example of judicial activism in the pursuit of legal principle for development in a 

field of law that had not yet been fully explored.89 

 

The House of Lords opined that parental rights were limited and a strict rule relating 

to age failed to take account of the growing understanding of the child and his or her 

right to make decisions.  Discussing strict age limits Lord Scarman notes that:    

 

[t]he law relating to parent and child is concerned with the problems of the 

growth and maturity of the human personality. If the law should impose upon 

the process of “growing up” fixed limits where nature knows only a 

continuous process, the price would be artificiality and a lack of realism in an 

area where the law must be sensitive to human development and social 

change.90  

 

Following this discussion Lord Scarman held that, ‘the parental right to determine 

whether or not their minor child below the age of 16 will have medical treatment 

terminates if and when the child achieves a sufficient understanding and intelligence 

to enable him or her to understand fully what is proposed’.91  The importance of 

Gillick lies in the fact that it removed an age or status based limit regarding who can 

consent to treatment and introduced instead an individualised test whereby each 

child’s capacity to consent is tested, usually by a doctor or other member of the 

medical profession. 92   However, Lord Scarman also held that, ‘[u]ntil the child 

achieves the capacity to consent, the parental right to make the decision continues 

                                                        
89 Gillick v West Norfolk and Wisbech AHA [1985] AC 112, 176. 
90 Gillick v West Norfolk and Wisbech AHA [1985] AC 112, 186; Reg v D [1984] AC 778. 
91 Gillick v West Norfolk and Wisbech AHA [1985] AC 112, 188-189. 
92 Removing the status based approach and bringing law closer to compliance with the CRPD (articles 

12, 3, 7).  CRAJIA tool: Table 5, Indicator 5 (process). 
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save only in exceptional circumstances’.93 This means that for very young children 

and for young people who are found to lack the capacity to consent to treatment for 

themselves, a parent may give consent on their behalf.  What Gillick has made very 

clear is that there are limits on parental rights regarding consent to treatment for their 

child and this is a more liberal approach than the current situation in Ireland for 

example. 94   The approach taken in Gillick towards restricting parental rights is 

incorporated into the MHA Code, which creates a focus on the rights of children and 

young people to exercise their right to have their views heard in admission and 

treatment procedures.95 

 

Significantly, their Lordships highlighted that capacity to consent is a question of fact 

that must be assessed in every case depending on the child’s age and understanding.96 

This finding, that capacity must be assessed in every case, represents best practice 

approach to ensuring every child is heard in decisions affecting their lives. 97  

Unfortunately, the reality is that the requirements for capacity assessments under 

MHA 1983 and MCA 2005 are not being complied with.  Evidence shows that the 

majority of professionals working in CAMHS are not aware of the requirements 

around capacity and consent concerns or they are aware but do not understand them.98  

Ineffective implementation of both structural and process indicators will inevitably 

lead to poor outcomes for children.  This highlights how awareness raising and 

training are crucial to the realisation of rights. 

                                                        
93 Gillick v West Norfolk and Wisbech AHA [1985] AC 112, 188-189. 
94 XY a minor v HSE [2013] IEHC 490; Similar approach is taken in the USA with parental autonomy 

being held superior to a child’s right to autonomy. 
95 CRAJIA tool: Table 4, Indicator 4; Table 5, Indicator 5 (process) (present). 
96 Gillick v West Norfolk and Wisbech AHA [1985] AC 112, 155.  
97 See chapter three, discussion of the CRC Committee guidelines regarding article 12. 
98 Care Quality Commission, Southern Health NHS Foundation Trust Child and Adolescent Mental 

Health Wards Quality Report (2015) 5, 11, 12, 17; See also House of Lords, Select Committee on the 

Mental Capacity Act 2005 Report, Mental Capacity Act 2005: Post-Legislative Scrutiny (2014).  Issues 

discussed below under section on MHA 1983 and MCA 2005. 
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Although Gillick is described as recognising the right to autonomy for minors, there 

remain two important limits to its application.  First, the standard of maturity laid 

down by the court is a high one. Lord Scarman set out the standard for maturity as 

follows:  

[t]here is much that has to be understood by a girl under the age of 16 if she is 

to have legal capacity to consent to such treatment. It is not enough that she 

should understand the nature of the advice which is being given: she must also 

have a sufficient maturity to understand what is involved.  

 

Here lies the difference between what is required from the Gillick competence test 

and the adult test for capacity: maturity.  As well as considering if the child has the 

required maturity the capacity assessor will assess the child’s capacity or competence 

against the adult standard.99   Fennell notes that this creates a higher standard of 

competence expected from a child than that required from an adult.100  An adult can 

only be found to lack capacity if there is an impairment of the mind or disturbance in 

the functioning of mind or brain.  A child can be found to lack competence because of 

the latter reasons but also if they are found to lack maturity.101  An adult cannot be 

found to lack capacity simply because they are immature.  Immature and/or unwise 

decisions cannot be relied on to prove lack of capacity under the MCA 2005.102  

 

Second, in two later decisions, the Court of Appeal held that while children under the 

age of 16 can give consent to treatment, children and young people up to the age of 18 

                                                        
99 Re C (Detention: Medical Treatment) [1997] 2 FLR 180, FD; the adult standard is set out in Re MB 

(an adult: medical treatment) [1997] 2 FLR 426, CA. 
100 Fennell, Mental Health Law and Practice (2nd  edn, Jordan Publishing 2011) 413-414. 
101 Ibid., 413-414. 
102 Mental Capacity Act 2005. 
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may not be allowed to refuse treatment, depending on the circumstances.103  In Re W 

(a minor), it was held that the court has jurisdiction to override the refusal of a minor, 

whether over the age of 16 or under that age and Gillick-competent.104  Therefore, the 

courts will override the patient’s and the parents’ wishes if they do not accord with 

what the court finds to be in the best interests of the child.  Like the decision in 

Gillick, the decision in Re W (a minor) offers no detailed consideration of what 

constitutes the best interests of the child other than an acknowledgment that the 

wishes of the child will always be a consideration of which the courts, and indeed the 

medical profession, should be aware of.  It is now recommended by the CRC 

Committee that judicial decisions must outline how the best interests assessment was 

considered in its legal reasoning.105  

 

The courts look to statute for guidance on what is necessary to ensure the best 

interests of the child are secured.  According to UK national law, when determining 

the welfare of the child, the courts are required to consider the ascertainable wishes 

and feelings of the child in light of her/his age and understanding.106  This is regarded 

as a statutory protection of the child’s right to be heard.107  Similarly to the language 

in the corresponding Irish Child Care Act 1991, the language in the CA 1989 is not 

                                                        
103 See Re W (A minor consent to medical treatment) [1992] 4 All ER 627; Re C (A minor) (HIV Test) 

[1992] 2 FLR 1004x; Re O (A minor) (medical treatment) [1993]. Some commentators point to the 

“catch 22” situation: patients whose competence is in question are found rational and able to give 

consent if they accept the advice of the doctor; but are judged incompetent if they reject the same 

advice; See Shield and Baum, ‘Children’s Consent to Treatment’ (1994) 308 British Medical Journal 

1182-1183.  
104 Re W (A minor consent to medical treatment) [1992] 4 All ER 627. However, in Re T  (A minor) 

(Wardship: medical treatment) [1997] 1 All ER 906, the court accepted the refusal of the mother to 

consent to life saving liver transplant, due to the special circumstances of the case. It was held that the 

child’s best interests required his future to be left in hands of his devoted parents.   
105 See Committee on the Rights of the Child, General Comment No 14 The Right of the Child to have 

his or her Best Interests taken as a Primary Consideration (2013). 
106 Children Act 1989, section 1(3)(a); Local authorities are also obliged under the Children Act 1989 

to take children’s wishes and feelings into account in most actions that will concern them (sections 

17(4A), 22(4) and (5) and 47(5A)). 
107  Department of Education, The United Nations Convention on the Rights of the Child: How 

Legislation Underpins Implementation in England (2010) para 3.56. 
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rights-based108 and does not meet the standard of articles 3 or 12 of the CRC.109  It 

would seem on its face that the right to be heard and the right to have one’s best 

interests assessed are present according to the structural indicator.110  That is, there is 

a statutory right relating to these substantive rights guaranteed by the CRC.  However, 

the implementation and interpretation of the CA 1989, as assessed under the relevant 

process indicators suggest the realisation of articles 3 and 12 of the CRC are not as 

effective in practice as they should be.  Due to the inconsistent interpretation of the 

welfare based approach it is argued that the provisions under the CA 1989 in their 

current form will not lead to the desired outcomes.111  That is they are not respected as 

rights-holders.  The CA 1989 is a significant structural element when assessing access 

to justice concerns for children and young people.  The CA 1989 is one piece of the 

legislative jigsaw to which the judiciary must have regard when considering cases 

involving children and young people and their assessment, admission, and treatment 

for mental health problems. 

 

In contrast to the provisions of the CA 1989 discussed above, it may be that common 

law principles found in Gillick provide greater potential for empowering children and 

young people to make decisions around admission and treatment.  Many argue that 

the opinion of Lord Scarman illustrates the importance of the growing development of 

children, and thus supporting the view of according greater autonomy for children in 

choice rights. However, whether the House of Lords in Gillick decided the case on a 

rights-based approach or on public policy considerations is open to debate.112  It is 

evident that the court in Gillick was also trying to protect young girls from the 

                                                        
108 See chapter seven.  
109 See chapter three. 
110 CRAJIA tool: Table 3, Indicator 3 (structural) (present); Table 5, Indicator 5 (structural) (present) 
111 CRAJIA tool: Table 3, Indicator 3 (outcomes) (absent); Table 5, Indicator 5 (outcome) (absent) 
112 See majorities considerations; protecting children from harmful consequences of sexual activity. 
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harmful effects of sexual activity without contraception, such as teen pregnancy and 

sexually-transmitted infections.  From the perspective of the CRAJIA tool, the Gillick 

decision that children under 16 years of age with appropriate competence can consent 

to treatment actually tells us very little about the judicial approach to a best interests 

assessment.  Nor does it indicate any strong child rights-based philosophy in its legal 

reasoning.  Rather the decision sought common law principles in precedent, and then 

moved the law forward in the area of parental autonomy.  A positive view of this is 

that, a restriction of parental rights means space for children to exercise their rights.  

Moreover, Gillick did open doors to debate in the crosscutting fields of children, 

autonomy, and capacity.  Further to this it acknowledged children as holders of rights; 

this is perhaps its greatest legacy. 

 

One of the first cases to be decided using the Gillick- competence test was Re R.113 

The latter case raised the relationship between consent to and refusal of treatment, 

which differed from Gillick’s focus on consent to treatment.  It also differed from 

Gillick in part of its subject matter: Re R concerned young people with mental health 

problems in comparison to the sexual health of teenagers discussed in Gillick.  

Nonetheless, Donaldson M.R., opined that parents’ right to consent to treatment on 

behalf of their child remains until the child is 18 years, and thus if a competent child 

refuses medical treatment the parent can override this refusal. His decision is 

criticised for being completely at odds with Gillick,114 which determined that parental 

rights to consent to medical treatment for their child ceased when the child was 

competent to make her own decisions.  Although Donaldson M.R.’s interpretation of 

the Gillick case met with disapproval, it was accepted as a valid reading of section 

                                                        
113 [1992] Fam 11.  
114 See discussion in Mason and McCall Smith’s, Law and Medical Ethics (Oxford University Press, 

2006) 369. 
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8(3) of the FLRA 1969, which appears to preserve the rights of parents to consent.115  

Moreover, the court further distinguished Gillick, holding that the Gillick test did not 

apply to children whose mental state fluctuated from day-to-day.  The court stated 

that Gillick ‘was concerned with mentally normal children’.116  It is important to note 

that at present the Gillick test definitely applies to children with mental health 

problems; as evidenced with its central position in the MHA Code.117 

  

Soon after Re R, Re W (a minor) was decided; here, a 16 year old girl was suffering 

from anorexia nervosa and refusing all treatment despite its effect on her health.  W’s 

parents had died when she was nine and she had had a very unstable life after that, 

living in a succession of foster homes.  She came within section 8 of the FLRA 1969, 

which provides that persons over 16 years can consent to medical treatment. 118  

Judicial analysis of section 8 illustrates that it authorises a minor to consent to 

medical treatment without parental consent; however, it does not terminate the 

concurrent parental authority to authorise treatment on behalf of the minor.119 The 

Court of Appeal ordered the treatment of W despite her refusal.  Again, the court 

distinguished Gillick as being concerned with parental powers only and that 

competent children do not have absolute power of veto in relation to medical 

treatment.   

 

In Re W (a minor), Lord Donaldson developed the analogy of a legal ‘flack jacket’, 

which essentially protects the doctor from potential litigation.  So long as a doctor has 

                                                        
115 Mason and McCall Smith’s, Law and Medical Ethics (Oxford University Press, 2006) 370. 
116 Re R [1992] Fam 11. 
117 Department of Health, Code of Practice Mental Health Act 1983 (2015). 
118 Irish equivalent is found in the Non-Fatal Offences Against the Person Act 1997, section 23. 
119 Lord Donaldson M.R. in Re R [1992] Fam 11;  See also discussion in Brazier and Bridge, ‘Coercion 

or Caring: Analysing Adolescent Autonomy’ (1996) Legal Studies 84, 86. 
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one ‘flack jacket’ or consent he will have the legal right to proceed with treatment.120  

Accordingly, and despite the positive approach in Gillick to protecting the decision-

making autonomy of children, commentators have pointed out that a ‘flack jacket’ can 

be obtained from either: (1) a Gillick competent child, (2) a parent even if the Gillick- 

competent child objects, and (3) a court order.121  Consequently, two powers of veto 

remain over the rights of children in medical treatment cases; parental power and the 

power of a court order.  This approach does not seem to meet the requirements of 

international law, which requires that respect must be given to the rights of maturing 

children.122  Furthermore, the ‘flack jacket’ analogy has been criticised as placing 

more emphasis on protecting doctors from litigation than on patient autonomy.123  

 

The case of Re W (a minor), although 30 years old is significant, when applying the 

CRAJIA tool to gather information concerning children’s self-assertive rights to 

consent and refuse admission and treatment under the MHA 1983.124  This is evident 

from the guidance in the MHA Code incorporating the dicta from Re W (a minor) to 

consent and capacity assessments under the MHA 1983. 125   This is problematic, 

considering that central to maximising children’s rights in decision-making processes 

concerning their capacity to give a valid consent will be the proper implementation of 

article 3 (best interests assessment), article 5 (evolving capacity), article 12 (right to 

be heard) and articles 13 and 17 (freedom of expression and right to information) of 

the CRC.  Judges and others with decision-making authority have an obligation under 

                                                        
120 [1992] 4 ALL ER 627, 635. 
121 See Herring, Medical Law and Ethics (Oxford University Press, 2006) 121.  
122 CRAJIA tool: Table 4, Indicator 4; Table 5, Indicator 5; Table 14, Indicator 9.1; Table 15, Indicator 

9.2 (structural). 
123 See Madden, Medical Ethics and the Law (Butterworth’s 2002) para 10.150. 
124 CRAJIA tool: Table 2, Indicator 2 (autonomy, self-determination); Table 5, Indicator 5; Table 15, 

Indicator 9.2. 
125 Department of Health, Code of Practice Mental Health Act 1983 (2015) para 19.23. 
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article 3 to describe ‘how the best interests have been examined and assessed, and 

what weight has been ascribed to them in the decision’.126 

 

Donaldson M.R., in determining W’s welfare or best interests according to section 1 

of the CA 1989, decided to give less weight to W’s wishes according to section 1(3) 

(a) and more weight to paragraph (e) of that section regarding the harm W had 

suffered and the reality that she was at serious risk of suffering further.127  In fact W’s 

circumstances— her decrease in weight, which had the risk of leading to death— led 

Donaldson M.R. to say that ‘W's wishes were no longer of weight.  At that stage they 

were completely outweighed by the threat of irreparable damage to her health and risk 

to her life’. 128   Furthermore, Donaldson M.R. distinguished W from the Gillick 

competent child, finding that her illness (anorexia nervosa) was ‘capable of 

destroying the ability to make an informed choice’.129  According to the judge, due to 

the illness affecting W’s decision-making abilities she could not see the benefit in a 

treatment that would make her better.  Therefore it was decided that her wishes to 

refuse treatment were not in accordance with her best interests.  Donaldson M.R. 

acknowledged that the court’s paramount consideration is the welfare or interests of 

the child and believed that his decision was in compliance with section 1 of the CA 

1989.  He went on to explain that when making a determination under section 1 

children should be given: 

 

… the maximum degree of decision-making which is prudent. Prudence does 

not involve avoiding all risk, but it does involve avoiding taking risks which, 

                                                        
126 See Committee on the Rights of the Child, General Comment No 14 The Right of the Child to have 

his or her Best Interests taken as a Primary Consideration (2013). 
127 Re W [1993] AC, 80. 
128 Ibid., 80. 
129 Ibid., 81. 
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if they eventuate, may have irreparable consequences or which are 

disproportionate to the benefits which could accrue from taking them.130 

 

This decision was made after the adoption of the CRC, and its ratification in the 

UK,131 and although the CRC Committees GC on the best interests of the child was 

not available to Donaldson M.R., his decision does show evidence of the threefold 

concept being used in his determination process.132  W had the right to have her best 

interests assessed and taken as a primary consideration.  It was in her best interests to 

recover so that her illness did not lead to irreparable damage. As discussed in chapter 

two, Freeman justifies this restriction on autonomy as the concept of liberal 

paternalism in situations where decisions have detrimental consequences.133 The legal 

provision, section 1 of the CA 1989, was interpreted in a way that served her best 

interests at that time.  The CRC Committee’s guidance is that where a ‘legal provision 

is open to more than one interpretation, the interpretation which most effectively 

serves the child’s best interests should be chosen’.134  In another situation where the 

refusal of treatment would not lead to irreparable damage, the interpretation of section 

1 of the CA 1989 should serve the patient’s best interests by giving more 

consideration and weight to the patient’s views and respecting the patient’s evolving 

capacities. 135  Thus the CRC should be used to interpret the legal provision in 

accordance with the patient’s rights rather than the decision being removed from her 

and substituted with a decision that is claimed to be in her welfare interests.  The 

CRPD strengthens this approach through the advocacy of supported decision-making 

                                                        
130 Ibid., 81-82. 
131 UK ratified the CRC in 1991. 
132 See chapter three for threefold concept. 
133 See chapter two. 
134 Committee on the Rights of the Child, General Comment No 14 The Right of the Child to have his 

or her Best Interests taken as a Primary Consideration (2013) para 6 (b). 
135 CRAJIA tool: Table 3, Indicator 3; Table 4, Indicator 4; Table 5, Indicator 5 (structural) (process). 
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in place of substituted decision-making, when possible in the context of children.136  

As Hale L.J. points out so clearly: this means a mechanism should be in place to 

discover the child’s views. Uncovering the child’s views can necessitate appointing a 

legal representative, a Children’s Guardian or an advocate.137 

 

Donaldson M.R. did not give much attention to the use of the provisions of the MHA 

1983 to authorise treatment against W’s wishes. However, he did note that if the 

provisions were applicable to W’s situation, he nevertheless believed that treatment 

should be authorised on another basis in her interests.  His argument was that there is 

stigma attached to having a mental health problem and being treated under the MHA 

1983 may be a disadvantage to W later in life.138  He held that:  

 

[n]o minor of whatever age has power by refusing consent to treatment to 

override a consent to treatment by someone who has parental responsibility for 

the minor and a fortiori a consent by the court. Nevertheless such a refusal is a 

very important consideration in making clinical judgments and for parents and 

the court in deciding whether themselves to give consent. Its importance 

increases with the age and maturity of the minor.139 

 

Although Re W (a minor) was decided in 1993, the current (2015) MHA Code refers 

to this decision and advises that it be taken into consideration when decisions are 

being made regarding the admission and treatment of persons less than 18 years.140  

This advice limits the rights-based approach in the MHA 1983 and the Code itself by 

                                                        
136 CRAJIA tool: Table 14, Indicator 9.1; Table 15, Indicator 9.2. 
137 CRAJIA tool: Table 8, Indicator 7.1 (structural)(process). 
138 Re W [1993] AC, 82. 
139 Ibid., 84. 
140 Department of Health, Code of Practice Mental Health Act 1983 (2015) para 19.23. 
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creating a barrier to children and young people having the opportunity to participate.  

Commentators have suggested that Donaldson M.R.’s ‘flack jacket’ analogy lends 

support for the theory that, ‘health professionals … become concerned to grab a 

jacket, get a signature on the consent form, and then proceed to do what they think 

best’.141  Such an approach demonstrates a blanket disregard for minor’s rights under 

international law, in particular articles 5, 12, 13 and 17 of the CRC, which provide 

that children must be informed about matters affecting them in a manner appropriate 

to age and understanding.142  Further to this, they must be supported and empowered 

to exercise their right to be heard and to participate.143  Evidence of professionals 

grabbing flack jackets and/or carrying out their practice in a paternalistic ‘professional 

knows best’ attitude is found in a number of research studies and reports. 144  

Dependence on the welfare approach allows professionals to feel justified in 

continuing this paternalistic practice. In one study a researcher questioned 

professionals working in an in-patient CAMHS unit about whether young people 

should be involved in decision-making.  One practitioner, when discussing why they 

generally make substituted decisions for the young person said: 

 

[a]s long as you explain to them the reasons why you are going against their 

opinion then, sometimes they just have to learn to accept that we are the adults 

and we know best sometimes. We know what keeps them safe.145   

                                                        
141 Brazier and Bridge, ‘Coercion or Caring: Analysing Adolescent Autonomy’ (1996) Legal Studies 

84, 87. 
142  CRAJIA tool: Table 4, Indicator 4 (structural) (present); CRAJIA tool: Table 5, Indicator 5 

(structural); CRAJIA tool: Table 6, Indicator 6 (structural). 
143 CRAJIA tool: Table 5, Indicator 5 (process); Table 14, Indicator 9.1 (process); Table 15, Indicator 

9.2 (process); Table 8, Indicator 7.1 (process). 
144House of Lords, Select Committee on the Mental Capacity Act 2005 Report Mental Capacity Act 

2005: Post-Legislative Scrutiny (2014); Le Francois, ‘It’s Like Mental Torture’: Participation and 

Mental Health Services’ (2008) 16 International Journal of Children’s Rights 211. 
145  Le Francois, ‘It’s Like Mental Torture’: Participation and Mental Health Services’ (2008) 16 

International Journal of Children’s Rights 218. 
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The application of the welfare approach takes us back to the theory gap identified in 

chapter two: interest theory versus will theory.146 These competing theories leave the 

theoretical underpinnings of children’s rights at a disconnect.  If children’s rights are 

underpinned by the interest theory an argument can be made that children are rights-

holders and can, if they have capacity, be empowered to claim the protection of their 

rights; however, it is also sufficient and more likely that its interpretation will lead to 

others acting to protect children’s rights and this arguably causes difficulty in 

respecting children as self-determining individuals. However, if a child is viewed as 

the possessor of a right according to the will theory, then there is increased 

opportunity for choice and control over the exercise of the right in question. The lack 

of consensus on a theory of rights for children has led to confusion in legal practice 

around the application of children’s rights principles.147   This problem is evident in 

more than the legal profession as highlighted above with practitioners working in 

CAMHS.  This confusion leads to decision-making that removes ‘choice’ from 

children, thus removing an opportunity to express themselves and have their views 

given due weight and is in violation of the CRC. Chapter two highlighted a way to 

close this theory gap through the Capability Approach, which provides a good 

foundational framework to conceptualise children as rights-holders and provides a 

credible basis for the implementation of their right to autonomy and self-

determination.148 

 

 

                                                        
146 See chapter two. 
147 See discussion in Fortin, Children’s Rights and the Developing Law (3rd edn Cambridge 2009); 

Ferguson, ‘Not Merely Rights for Children but Children’s Rights: The Theory Gap and the Assumption 

of the Importance of Children’s Rights’ (2013) 21(2) International Journal of Children’s Rights 178. 
148 See chapter two. 
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6. Towards a Rights-based Approach 
 

The courts have an important role to play in bringing about the cultural shift in 

attitudes necessary for the recognition of children as social agents with the ability to 

participate in matters that affect them.149 Professionals working on a day-to-day basis 

with children who have mental health problems take guidance from judicial 

interpretations of statutory provisions regulating their practice.150  Clearly it is not 

solely the responsibility of the courts to ensure children’s rights are respected and 

fulfilled in practice; lawyers, social workers, psychiatrists, and psychologists and 

other mental health service staff also have this responsibility. What is required then to 

improve practice so that desired outcomes for children, the maximisation of their 

potential and their well-being, are realised?  One way to create well-being for children 

is through the realisation of children’s rights.151 When children are provided with the 

opportunity to build their capabilities and reach their potential there is greater 

likelihood for positive child outcomes.152 

  

Achieving well-being for children and young people with mental health problems will 

necessarily include the development of concrete mechanisms that allow them to 

realise their abilities.153 One way to make this happen is through legislative reform 

that incorporates rights guaranteed by international and regional human rights 

instruments. In the context of articles 3 and 12 (CRC) and articles 7 and 12 (CRPD), 

                                                        
149 See discussion in chapter two. 
150 Department of Health, Code of Practice Mental Health Act 1983 (2015) indicates how professionals 

should practice taking this into account. 
151 See discussion in chapters one and two. 
152 Bradshaw, Hoelscher, and Richardson, ‘An Index of Child Well-Being in the European Union’ 

(2007) 80 Social Indicators Research 133-177; see also Capability Approach outlined in chapter two. 
153 See chapter one and two on the discussion of Capability Approach together with aims outlined in 

policy: both aim to maximize capabilities to achieve well-being; See also Department of Health, 

Healthy Ireland: A Framework for Improved Health and Wellbeing (2013); Health Service Executive, 

A Vision for Change (2006). 
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higher standards of procedural safeguards are required to highlight the process for 

considering the best interests of the child and the child’s right to be heard. Statutory 

provisions that incorporate rights-based language and create detailed obligations 

regarding participation are evidence of best practice in this area.154   

 

Participation is a pivotal element in the enhancement of children’s rights.  The 

introduction of participation as an underlying principle within any legislative 

framework that regulates matters affecting children can help combat the welfare 

‘protectionist’ model.155  Research indicates that the underlying welfare model in 

child protection systems and CAMHS influences professionals working with children 

and this creates barriers to the realisation of children’s participation and autonomy in 

decision-making. 156   The Australian government has introduced progressive 

legislative initiatives,157 which can tackle the latter barriers and move closer to the 

realization of children’s rights.  The Australian Children and Young Persons (Care 

and Protection) Act 1998 includes a participation principle in recognition of the 

importance of the child’s right to have a voice in matters affecting them.158  The 

application of the participation principle in practice is explained in great detail so that 

professionals working with children can enable and facilitate participation. 159   In 

                                                        
154 See the Children and Young Persons (Care and Protection) Act 1998 (Australia) as an example of 

incorporating a participation principle and detailed instruction of how to apply it in practice.  
155 Ross, ‘Different Views? Children’s Lawyers and Children’s Participation in Protective Proceedings 

in New South Wales, Australia’ (2013) 27(3) International Journal of Law, Policy and the Family 332-

358. 
156 LeFrancois, ‘It’s Like Mental Torture’: Participation and Mental Health Services’ (2008) 16  

International Journal of Children’s Rights 211; Parkinson, ‘The Child Participation Principle in Child 

Protection Law in New South Wales’ (2001) 9 International Journal of Children’s Rights 259; see also 

Ross, ‘Different Views? Children’s Lawyers and Children’s Participation in Protective Proceedings in 

New South Wales, Australia’ (2013) 27 (3) International Journal of Law, Policy and the Family 336.  
157 Ross, ‘Different Views? Children’s Lawyers and Children’s Participation in Protective Proceedings 

in New South Wales, Australia’ (2013) 27 (3) International Journal of Law, Policy and the Family 336; 

Parkinson, ‘The Child Participation Principle in Child Protection Law in New South Wales’ (2001) 9 

International Journal of Children’s Rights 259. 
158 See Children and Young Persons (Care and Protection) Act 1998 sections 9 and 10. 
159 Ibid., section 10. 
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addition, the right to participation is strengthened in various provisions throughout the 

Act, which provide a right to have one’s wishes taken into account and for those 

wishes to influence decision-making.160  One example is found in section 53 (4), 

which provides that ‘if a child or young person is of sufficient understanding to make 

an informed decision, the child or young person may refuse to submit to a physical, 

psychological, psychiatric or other medical examination or an assessment.’  The 

Children and Young Persons (Care and Protection) Act 1998 takes a radical approach 

to children’s participation in comparison to the traditional welfare approach taken in 

England, Wales and Ireland. Further evidence of a rights based approach in legislation 

is found in Scotland and its incorporation of a participation principle will be discussed 

under the mental health law section below. 

 

Aside from statute law, recent common law developments in the UK have indicated 

greater respect for children’s self-assertive rights. However, mental health was not an 

issue in these cases and it is arguable that this may be a reason for a more rights-based 

legal reasoning.161 If this is the case there is a clear disregard for the right to equality 

and non-discrimination between children with a mental health problem and those 

without. Mabon v Mabon is an example of a UK court affirming its commitment to 

the application of article 12 of the CRC and article 8 of the ECHR, where it was held 

that:  

… there was nowadays a greater appreciation of the autonomy of the child and 

the child's consequential right to participate in the decision-making process 

                                                        
160 See Parkinson, ‘The Child Participation Principle in Child Protection Law in New South Wales’ 

(2001) 9 International Journal of Children’s Rights 262-269; See also Lundy, L. ‘Voice is not enough: 

Conceptualizing Article 12 of the UNCRC’ (2007) 33(6) British Educational Research Journal 927-42; 

Shier, ‘Pathways to participation: Openings, Opportunities and Obligations’ (2001). 
161 See R (on the application of Sue Axon) v Secretary of State for Health [2006] EWCA 37 (Admin); 

Mabon v Mabon [2005] 3 WLR 460. 
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that fundamentally affected his family life; that in the case of articulate 

teenagers the right to freedom of expression and participation outweighed the 

paternalistic judgment of welfare… 

 

The Mabon case concerned the right of a child to be heard and to participate in family 

law residence proceedings.  Three children in this case sought separate representation 

and the court found that they were entitled to this procedural right in recognition of 

their right to autonomy, both nationally and internationally.162  Interestingly, Thorpe 

L.J. in Mabon, referred to an earlier decision in which he considered whether a child 

had the rationality to instruct a solicitor, he said ‘[o]bviously a child suffering from a 

mental disability might not have such understanding. Obviously a child suffering 

from a psychiatric disorder might not have such a level of understanding.’163  This 

appears to indicate a difference in treatment of those with a mental health problem 

solely based on their condition. The CRPD prohibits this type of discrimination and 

article 7 read together with article 12 requires children to be treated on an equal basis 

with other children.164  Moreover, it is clearly necessary according to the principle of 

equality of opportunity that children in a vulnerable situation, such as coping with 

decisions while having a mental health problem, are provided with support if required 

to enable them to make decisions affecting their life.165  In Mabon, Thorpe L.J. did 

recognise that his earlier decision was considered shortly after UK’s ratification of the 

CRC and therefore it had very little impact on the decision.166  In fact the court did 

not mention the CRC at all.  Perhaps his reasoning regarding children with mental 

health problems would be different today, especially taking into consideration the 

                                                        
162 Mabon v Mabon [2005] 3 WLR 460 [32]. 
163 In Re H (A Minor) (Care Proceedings: Child's Wishes) [1993] 1 FLR 440, 449. 
164 CRAJIA tool: Table 14, Indicator 9.1; Table 15, Indicator 9.2. 
165 CRAJIA tool: Table 16, Indicator 10, 10.1. 
166 Mabon v Mabon [2005] 3 WLR 460 [28]. 
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incorporation of the HRA 1998 and the ratification of the CRPD. The most recent 

case considering the issues of consent, capacity, and the scope of parental 

responsibility in the context of children with mental health problems is D (A Child; 

deprivation of liberty),167 which will be discussed below. 

 

 

7. Mental Health and Capacity Law and Policy 
 

The statutory provisions and the guiding concepts and principles of the MHA 1983 

and the MCA 2005 regarding an assessment of a young person’s capacity and a 

child’s competence to make a decision will be assessed according to the relevant 

indicators from the CRAJIA tool. Prior to this assessment there will be some 

introductory points regarding the application of the tool in this part.  Information 

gathered from the statutory provisions (structural indicators) and the practice 

guidelines (process indicators) referring to consent and capacity will determine 

whether many of the outcome indicators in the tool are satisfied. There is no age limit 

to the powers of detention under the MHA 1983 and therefore a child of any age can 

be detained for treatment under its compulsory powers. The MHA 1983 does not 

define child, however a patient is defined as any ‘person suffering or appearing to be 

suffering from mental disorder’.168  Thus ‘patient’ also refers to a child or young 

person who is suffering or appears to be suffering from a mental disorder.  There are 

parts of the MHA 1983 that differentiate between adult patients, child patients and 

young people who are patients. For example, guardianship cannot be used on persons 

                                                        
167 Case discussed below. This case was considered under the provisions of the MCA 2005 as it was 

found that the criteria for detention under the MHA 1983 was not met. 
168 Mental Health Act 1983, section 145. 
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under 16 years of age.169 Furthermore, sections of MHA 1983 refer to persons aged 

16 and 17 years regarding informal admission and treatment.170  The MHA Code 

explains that when referring to ‘children’ it means people under the age of 16, and 

when referring to ‘young people’ it means people aged 16 or 17.171 

 

Chapter 19 of the MHA Code deals exclusively with the particular issues arising in 

relation to children and young people.  It notes that professionals have to be aware of 

the different approach the law takes when dealing with a child and a young person.  

The main difference will be the approach to assessing the capacity of young people 

and assessing the competence of children to make decisions regarding admission and 

treatment.  The MHA Code advises that: 

  

[t]he test for assessing whether a child under 16 can give valid consent differs 

from that of a young person aged 16 or 17. The capacity of a young person 

aged 16 or 17 to consent is assessed in accordance with the MCA, while the 

test for children under 16 is determined by considering whether they are 

‘Gillick competent’.172 

 

The role of parents and the scope of parental responsibility will be significant to 

providing a valid consent for children and young people under mental health law.  

The new MHA Code replaces the term ‘zone of parental control’ used in the MHA 

Code (2008),173 with the term ‘scope of parental responsibility’.174 

                                                        
169 Ibid., section 7(1). 
170 Section 131A  
171 Department of Health, Code of Practice Mental Health Act 1983 (2015)15; similar approach in 

Code of Practice Wales (2008). 
172 Department of Health, Code of Practice Mental Health Act 1983 (2015) para 19.24. 
173 Department of Health, Code of Practice Mental Health Act 1983 (2008). 
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8. Mental Health and Capacity Law: Admission to Hospital 
 

There are five main routes to hospital for the admission175 and treatment of children 

and young people with mental health problems:  

(1) Under the compulsory powers of the MHA 1983; or 

(2) They can consent to informal admission themselves (if capable) and then 

consent to treatment (if capable);  

(3) A parent or someone with parental responsibility can consent to informal 

admission. This person can give consent to treatment if the child lacks 

competence and is under 16, or if a young person is 16 or 17 and lacks 

capacity; 

(4) The young person may also be admitted informally under the MCA 

2005;176  

(5) A child or young person may also be detained under section 8 of the CA 

1989; 177  or under the provisions in the MCA 2005 through the Court of 

Protection.178 

                                                                                                                                                               
174 Department of Health, Code of Practice Mental Health Act 1983 (2015) para 19.3. 
175 On average there is about 100 admissions per 100,000 population of 0-17 year olds, with 50% of 

patients admitted to CAMHS units aged between 14 and 16 years and 30% between 17 and 18 years, 

see NHS England, Child and Adolescent Mental Health Service (CAMHS) Tier 4 Report (2014). In 

2014-2015 all detentions under the MHA 1983 (35,444), detention under section 2 ( 27,754), under 

section 3 (7,690), see Health and Social Care Information Centre, Inpatients Formally Admitted Under 

the Mental Health Act 1983 and Patients Subject to Supervised Community Treatment (Uses of Mental 

Health Act: Annual Statistics) (2014-2015). 
176 The deprivation of liberty provisions under the Mental Capacity Act 2005 do not apply to person 

under 18 years.  However if a 16 or 17 year old lacks capacity and requires admission to hospital, 

section 5 and 6 of the MCA 2005 can be used so long the admission does not amount to a deprivation 

of liberty. 
177 Section 8 orders are designed to deal with problems arising from family breakdown and can also 

authorise review of a child’s health care, see Montgomery, Health Care Law (2nd ed, Oxford 

University Press 2003) 309. 
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The CRAJIA tool is applied in this section to identify which route is more rights-

based; thus providing the safeguards necessary to create opportunities for well-being. 

As argued in chapter two, rights can create opportunities for well-being through 

mechanisms that enable and empower children and young people with mental health 

problems to reach their full potential.  There are no set rules regarding which of the 

above is the most appropriate avenue to admission and treatment for a child or young 

person. Herein lies the complexity of the law governing this area.  

 

Frontline staff must make the decision as to which route is appropriate for the care 

and treatment of the child or young person; this will include a determination of 

whether to apply the MHA 1983, the MCA 2005, or to admit informally with parental 

consent or to apply for a court order.  In situations where professionals find 

themselves in this kind of uncertainty the guidance is to seek legal advice.179  This 

uncertainty causes concern from a children’s rights perspective.  If staff working with 

children are uncertain of how to respond, arguably, they will operate through 

defensive practice; where they are concerned with grabbing a flack jacket rather than 

engaging with the child or young person and implementing their rights in practice.180 

The following section will consider this complexity around decision-making for the 

admission and treatment of children and young people with mental health problems 

when applying the CRAJIA tool. 

 

                                                                                                                                                               
178 And depending on the circumstances an order can be made for secure accommodation under section 

25 of the Children’s Act 1989. 
179  Department of Health, Code of Practice Mental Health Act 1983(2015);  Ministry of Justice, Code 

of Practice Mental Capacity Act 2005 (2008). 
180 Evidence of risk aversion practice is outlined in the House of Lords Report on the application of the 

MCA 2005. 
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9. Compulsory Admission 
 

Under the compulsory powers of the MHA 1983, section 2 provides that a child or 

young person can be admitted for assessment and treatment provided he or she is 

‘suffering from mental disorder of a nature or degree which warrants the detention of 

the patient in a hospital for assessment … and he ought to be so detained in the 

interests of his own health or safety or with a view to the protection of other 

persons.’181  Detention under section 2 of the MHA 1983 must not exceed 28 days 

and must be based on the recommendations of two registered medical practitioners.182  

Alternatively children can be admitted for a period of 6 months under section 3 and 

section 20 of the MHA 1983.  A child will be admitted under section 3 if she is 

suffering from mental disorder of a nature or degree making it appropriate for her to 

receive medical treatment in a hospital.  Section 3 requires that appropriate treatment 

be available, that detention is necessary for the provision of treatment, and detention 

is necessary to protect the child from harming herself or others. Like section 2 the 

application for admission under section 3 must be based on the recommendation of 

two registered medical practitioners.183  In addition to admission under section 2 and 

3, a child or young person can be removed from any public place and taken to a place 

of safety under the powers of section 136.  A police officer can remove the child if 

she appears to be suffering from a mental disorder and needs immediate care or 

control. The police officer must believe that the removal is in her best interests or for 

the protection of others.184  Ideally a child or young person would be taken to a 

hospital for assessment following a section 136 removal. However, detention under 

section 136 is the subject of huge public controversy in the media due to children 

                                                        
181 Mental Health Act 1983, section 2 (1) and (2). 
182 Ibid., section 2 (3) and (4). 
183 Ibid., section 3. 
184 Ibid., section 136(1). 
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being detained in police cells because of the lack of a CAMHS bed or an appropriate 

alternative. 

 

When deciding whether to admit a child or young person under the compulsory 

powers of the MHA 1983, the deciding professional must have regard to the 

possibility of alternatives to providing care and treatment.  This is due to the least 

restrictive environment principle advocated by the ECtHR.  The MHA Code outlines 

the principles that must be considered when making decisions under the MHA 1983 

and will be discussed below. The Code further explains that there are circumstances 

when more weight should be given to one or more principle over another. It is 

questionable whether the least restrictive principle applied to children and young 

people creates the desired outcome. When compared to informal admission, 

compulsory admission has the advantage of safeguards embedded in MHA 1983. 

Parker has noted this disadvantage for children who are removed from the safeguards 

of the detention provisions of the MHA 1983.185  

 

Where detention is the only route to care and treatment the assessment process must 

assess the child or young person’s capacity for the purpose of consent. The MHA 

Code advises that the MCA 2005 should inform capacity assessments under the MHA 

1983.186 Further to this when a child or young person is being assessed for detention 

at least one professional involved in their assessment should be a specialist in child 

and adolescent mental health.187 Having an expert in child and adolescent mental 

health involved in the assessment process is not mandatory but advised as best 

                                                        
185 See Parker, Children and Young People and the Mental Health Act 2007 (November 2007) Journal 

of Mental Health Law 176. 
186 Department of Health, Code of Practice Mental Health Act 1983 (2015) para 14.12. 
187 Ibid., para 14.39. 
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practice.  To meet international obligations State parties must provide in law that 

children have a right to be assessed and treated by a professional with the knowledge, 

training and skills necessary to provide appropriate care and treatment.188 

 

Fennell notes that there is reluctance to use the compulsory powers of the MHA 1983 

in respect of children due to the perceived stigma attached to such an order and that it 

is preferred if informal admission is granted by parents or the power to admit is 

authorised under the CA 1989.189  This highlights the continued societal perception of 

persons with mental health problems as being less than those who do not have a 

mental health problem. Donaldson M.R. in Re W (a minor) identified this perceived 

disadvantage attached to admitting a child under mental health law back in 1993.  It 

seems societal awareness and understanding of mental health problems has not come 

far in over twenty years.  Moreover, the MHA Code gives guidance to practitioners 

considering the admission of children to hospital and states that, ‘[i]n all cases 

concerning admission and/or treatment, practitioners must determine whether the 

proposed intervention can be undertaken on an informal basis.’ 190  This guidance 

means that there are no exceptions in this context, practitioners must191 first consider 

informal admission before deciding on whether or not it is appropriate to use the 

compulsory powers of the MHA 1983. The rationale for this advice is that informal 

admission would fulfil the requirement for the least restrictive alternative. However, 

informal admission does not have the same safeguards as compulsory admission and 

therefore leaves children without supports and open to violations of their rights. As 

                                                        
188 Required by CRC and CRPD; Also recommended in reports discussed in chapter four from the UN, 

COE and EU.  
189 Fennell, Mental Health Law and Practice (2nd  edn, Jordan Publishing 2011) 409. 
190 Department of Health, Code of Practice Mental Health Act 1983 (2015) para 19.51. 
191 Ibid., the Code outlines a note on terminology and ‘must’ means no exceptions, therefore first 

preference is to admit informally outside the compulsory powers of the Act. 
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will be discussed below the compulsory admission route means that children and 

young people will be entitled to exercise their rights to information, capacity 

assessments, consent to treatment, advocacy, and tribunal reviews.192 

 

10.  Informal Admission  
 

Section 131 of the MHA 1983 provides that where a 16 or 17 year old has capacity, in 

accordance with the MCA 2005,193 to consent to admission to hospital for treatment 

for a mental disorder, he or she may consent or refuse consent to admission, 

regardless of the consent of a parent or guardian.194  Young people are given more 

decision-making authority under section 131, and this indicates respect for their 

evolving capacity and their right to be heard.195  This recognition of self-assertive 

rights for children and young people is the approach advocated for in chapter two of 

this thesis.  In addition, a young person admitted according to section 131 is in theory 

permitted to leave the hospital whenever he/she wishes to leave.  Therefore, this 

admission route seems the least restrictive offering freedom to leave and freedom to 

choose admission and treatment.  However, section 5 of the MHA 1983 provides a 

holding power for a doctor or nurse to detain an informal patient if he/she decides to 

leave the hospital.  The holding power will detain the patient until a decision is made 

regarding compulsory admission under section 2 or 3 of the Act. The holding power 

in effect takes away the ideal of freedom for any person admitted under the Act. 

 

                                                        
192 CRAJIA tool:  Table 6, Indicator 6; Table 5, Indicator 5; Table 15, Indicator 9.2; Table 8, Indicator 

7.1; Table 17, Indicator 11.1; Table 18, Indicator 11.2 (structural). 
193 Mental Health Act 1983, section 131(5). 
194 The provisions under the Mental Health Act 1983 relating to the informal admission of patients 

aged 16 or 17 extends to England, Wales, NI and Scotland. 
195 CRAJIA tool: Table 4, Indicator 4 (structural) (present); Table 5, Indicator 5 (structural) (present). 
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Moreover, section 131 restricts a parent’s right to veto the young person’s decision 

once he/she has the requisite capacity, reaffirming that the young person’s rights are 

authoritative.  Restricting parental consent in this context indicates respect for the 

young person as an independent rights-holder.  In addition, by removing the informal 

parental consent route to admission it also creates access to the safeguards through 

statutory admission or court proceedings where consent is refused and admission 

necessary.  This would be in compliance with the positive obligations under article 5 

and 8 of the ECHR.196  The case of Storck is a prime example of limits placed on 

parental autonomy to consent to admission against the wishes of the child and 

indicates a development in ECtHR jurisprudence away from the approach taken in 

Nielson.197   

 

While the amendments to the MHA 1983 regarding the informal admission of young 

people indicates that the right to be heard is guaranteed in mental health law, it must 

be noted that in reality this right applies to consent to admission only.  Refusal is dealt 

with differently depending on a young person’s capacity. If a young person has 

capacity and refuses admission their decision can be overridden.  There are two ways 

young people with capacity can have their decision-making authority taken away: 

they can be admitted against their will if the criteria for detention are met under 

section 2 or 3 of the MHA 1983, or if it is deemed necessary in their best interests, 

they can be admitted under the jurisdiction of the High Court.198  In both these cases 

the young person will be have due process safeguards. 

 

                                                        
196  CRAJIA tool: Table 17, Indicator 11 (structural) (present); Table 10, Indicator 8 (structural) 

(present). 
197 See chapter three. 
198 Children’s Act 1989, section 8, or under the inherent jurisdiction of the High Court. 
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In contrast, for those young people who lack capacity they can be admitted by 

parental consent and this will remove them from the due process safeguards inherent 

in court procedures and those in the MHA 1983 itself.  There is an alternative route to 

informal admission for young people who lack capacity and are compliant; they may 

be admitted under the MCA 2005.  In this context compliant incapacitated young 

people will have the benefit of statutory safeguards and these safeguards are discussed 

below under the section on the MCA 2005. 

 

The Gillick competent child is not referred to under the MHA 1983; however, the 

MHA Code gives clear guidance regarding their rights.  The Code suggests that 

parental consent should not be sought to override a Gillick competent child’s refusal 

of admission.  It also provides further guidance on what decisions may fall outside of 

the scope of parental responsibility in relation to admission and treatment of children 

and young people.  In a situation where a patient is Gillick competent and consents to 

admission but refuses treatment, the MHA Code states that it ‘may’ be inadvisable to 

rely on parental consent and consideration ‘should’ be given to whether detention for 

treatment under the MHA 1983 is necessary.199  Emphasis is added above to the 

terminology as defined in the MHA Code, which indicates that the advice is not 

mandatory and exceptions are permitted once reasons for accepting parental consent 

are documented correctly.200  Further to this, the MHA Code advises that children 

should be admitted whenever possible as informal patients, and therefore it is 

suggested that parental consent is the default approach in these circumstances, unless, 

of course, there is conflict of such a nature that the doctor considers the decision is 

                                                        
199 Department of Health, Code of Practice Mental Health Act 1983 (2015) para 19.66. For a discussion 

on this issue see Parker, Camilla, Children and Young People and the Mental Health Act 2007 

(November 2007) Journal of Mental Health Law 177. 
200 Department of Health, Code of Practice Mental Health Act 1983 (2015). 
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beyond the scope of parental responsibility.201  Examples are given in the MHA Code 

of situations where parental consent may be questioned and they include, if the 

situation amounts to a deprivation of liberty,202 or decisions around risky treatments 

such as electro-convulsive therapy (ECT).203 

 

The deference to parental rights to consent to admission on behalf of their child is 

problematic, especially in situations where consent is given against the wishes of the 

child and in circumstances that amount to deprivations of liberty.  The problem arises 

as this proxy consent denies due process rights to the child, which would be attached 

to either proceedings under the MHA 1983 or court proceedings. This highlights a 

lack of the structural indicators necessary to ensure access to justice for children 

under 16 years.204  As Hale points out there is ‘all the difference in the world between 

a parent … being allowed to override the refusal of a competent child without any 

resort to “due process” and a court being allowed to do so after a fair hearing in which 

all sides of the argument are allowed to put their case and the best interests of the 

child are paramount consideration.’ 205   This is a hallmark comment from Hale, 

indicating that the application of due process rights, including the equality of arms 

principle, are necessary for vulnerable children in in-patient CAMHS who are 

constantly subjected to an imbalance of power. 

 

11. Admission to hospital: overview of concepts and principles 
 

                                                        
201 Department of Health, Code of Practice Mental Health Act 1983 (2015) para 19.39-19.40. 
202 However note the case of D (A Child; deprivation of liberty) (2015) discussed below. 
203 Department of Health, Code of Practice Mental Health Act 1983 (2015) para 19.85; Furthermore, 

the right of a parent to consent may be restricted in procedures that are of a serious nature such as non-

therapeutic sterilisation see Re B (A Minor) (Wardship: Sterilisation) [1988] AC 199, 205. 
204 CRAJIA tool: Table 8, Indicator 7.1 (structural) (absent). 
205 Hale, Mental Health Law (5th edn, Thomson Reuters 2010) 95. 
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The MHA Code is crucial to the proper implementation of mental health law, thus, as 

discussed earlier it provides important information to populate the process indicators 

in the CRAJIA tool.   Significantly the Code was developed with the input of people 

with mental health problems and identifies as following a human rights-based 

approach to all admissions and treatment of patients.206 This aspect of the new MHA 

Code is applauded for its inclusive and participatory approach to policy development, 

which is in line with article 4 of the CRPD.  The current MHA Code is a recent 

update from the 2008 Code, and takes account of ‘substantial changes and updates in 

legislation, policy, case law, and professional practice’.207  The MHA Code provides 

statutory guidance 208  to ‘registered medical practitioners (‘doctors’), approved 

clinicians, managers and staff of providers and approved mental health professionals 

(AMHPs) on how they should proceed when undertaking duties under the Act’.209 

The MHA Code also includes a statement of principles that should inform decisions 

under the MHA 1983.210 The guiding principles are a key element of the MHA Code 

and will be beneficial for those considering issues concerning admission of children 

and young people under the MHA 1983. Moreover, if the guidance is followed as 

stated, with no exceptions,211 it can potentially lead to the implementation of a child-

friendly rights-based approach.212   

 

                                                        
206 Department of Health, Code of Practice Mental Health Act 1983 (2015) see chapters on human 

rights standards and principles; also see expert reference group comments, 7. 
207 Ibid., 6 
208 Mental Health Act 1983, section 118. 
209 Department of Health, Code of Practice Mental Health Act 1983 (2015) 12. 
210  MHA 2007 amending MHA 1983, After section 118(2) of the 1983 Act (code of practice) inserts 

section 2(A) and section 2(B) lists matters to be addressed in the principles.  
211 Note that best practice is advised however the Code allows for exceptions in some cases, which 

obviously leads lowering the best practice standard. 
212 Issues central to the concept of access to justice as outlined in chapter four: access to information, 

legal representation and other assistance, right to a hearing, and age appropriate environments.  Each 

will be discussed below. 
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The MHA Code outlines five guiding principles that should inform all decisions made 

in relation to care, support and treatment: (1) least restrictive option and maximising 

independence; (2) empowerment and involvement; (3) respect and dignity; (4) 

purpose and effectiveness, and (5) efficiency and equity.213 In addition, the MHA 

Code sets out important points for professionals when making decisions concerning 

the care and treatment of children and young people. These include the following: the 

best interests and welfare of the child are significant considerations; the child’s 

development; the child should be informed about care and treatment; views of the 

child and young person should always be sought and taken seriously; intervention 

should be the least restrictive option; and children have a right to dignity, privacy and 

confidentiality.214  Furthermore, the MHA Code advises that decision-makers must be 

aware of their obligations under the CRC as well as guidance from case law.215  The 

MHA Code is influenced to a large extent by common law principles.  In particular, 

the application of the Gillick competence test is a prominent feature in the MHA 

Code’s guidance around decision-making and children.  Similarly, Re W (a minor) is 

advised as the go-to case for frontline staff when considering how to gain a valid 

consent in certain circumstances around admission and treatment.  

 

An assessment under the process indicator category shows that the UK government 

has made a commitment to making rights real for children in the area of mental health 

law and policy.  This is partly evident through the key principles and the duties and 

requirements placed on professionals as outlined above, which cover key human 

rights underpinning the CRAJIA tool.  However, the language used when detailing 

the points professionals should consider when making decisions under the MHA 1983 

                                                        
213 Department of Health, Code of Practice Mental Health Act 1983 (2015) para 9. 
214 Ibid., para 19.5. 
215 Ibid., para 19.4. 
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lack the force needed to be effective. Professionals are advised that they ‘should’ 

inform and seek the views of children rather than they ‘must’ actively inform and 

involve children.  The meaning given to the terminology ‘should’ and ‘must’ in this 

context is based on the definition given to them in the MHA Code.216  The MHA 

Code of Practice for Wales uses similar language with some differences worthy of 

note. For example it advises that, ‘[c]hildren have the right to share in decisions about 

their care and treatment by expressing their views, if any.’217 The language is more 

definite and clearly indicates children have a right to be heard and to participate. The 

Wales Code is currently under review with publication of the new Code expected in 

2016.218 

 

The MHA Code has made some improvements towards a more rights-based approach 

than its predecessor.  One example is the insertion of a chapter titled ‘Human Rights, 

Equality and Health Inequalities’. This chapter aims to put human rights principles 

and standards into practice through securing equal enjoyment of human rights for 

all.219 Further to this the guidance regarding the legal status of the Code has removed 

the words ‘[w]hile the Act does not impose a legal duty to comply with the Code, the 

people listed above to whom the Code is addressed must have regard to the Code’220 

and replaced it with ‘[t]he people listed above to whom the Code is addressed must 

                                                        
216 Department of Health, Code of Practice Mental Health Act 1983 (2015). 
217 Welsh Assembly Government, Code of Practice Mental Health Act 1983 (2008) para 33.6; see also 

The National Assembly for Wales, Child and Adolescent Mental Health Services (CAMHS) Strategy 

Everybody’s Business (2001), which establishes principles to guide and underpin implementation of 

child-centred services.  Further to this the strategy aims to improve mental health of children and 

young people, reduce stigma and listen to the voices of young people (p7). 
218 It would be interesting to compare the updated Code with the 2008 Code considering the new duty 

on the Welsh government to improve its efforts to implement the rights of the CRC and its Optional 

Protocols according to the Rights of Children and Young Persons (Wales) Measure 2011. 
219 Department of Health, Code of Practice Mental Health Act 1983 (2015) para 3.3. 
220 Department of Health, Code of Practice Mental Health Act 1983 (2008) para iv. 
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have regard to the Code’.221  In addition, the new MHA Code emphasises its legal 

status as ‘statutory guidance’ in comparison to ‘guidance’ in its predecessor.222  The 

new MHA Code also emphasises that professionals subject to the Code should have 

detailed knowledge of it;223 this was not mentioned in the 2008 MHA Code. Further 

to this, it advises that even for professionals from whom the Code is not statutory 

guidance, but would be beneficial to them in carrying out their duties, such persons 

should have training on the Code.224  This is an important addition considering the 

evidence that many professionals fail to comply with statutory and policy 

requirements due to lack of awareness.225  Training and raising awareness are crucial 

to breaking down barriers and creating access to justice as indicated in the CRAJIA 

tool.226   

 

Fennell argues that a set of guiding principles would have much more strength and 

impact in their application if spelt out in the MHA 1983 itself rather than the Code 

(referring to the 2008 edition).227  After giving consideration to Fennell’s critique, an 

assessment of the law in Scotland uncovered an example of best practice in this 

context.  For the maximisation of children’s rights the participation principle in 

section 1 of the 2003 (Scotland) Act is an example in statute that can have more 

strength and impact in its application.228 The Code of Practice for Scotland explains 

that this principle means that in practice children and young people must participate 

                                                        
221  Department of Health, Code of Practice Mental Health Act 1983 (2015) para v. 
222  Compare legal status in MHA Code (2015) paras ii-iv with MHA Code (2008) paras ii-vi. 
223  Department of Health, Code of Practice Mental Health Act 1983 (2015) para ii. 
224  Ibid., para vi. 
225  See House of Lords, Select Committee on the Mental Capacity Act 2005 Report Mental Capacity 

Act 2005: Post-Legislative Scrutiny (2014); Care Quality Commission, Southern Health NHS 

Foundation Trust Child and Adolescent Mental Health Wards Quality Report (2015) 17. 
226  CRAJIA tool: Table 8, Indicator 7.1; Table 16, Indicator 10.2 (process) (present). 
227  Fennell, Mental Health Law and Practice (2nd  edn, Jordan Publishing 2011) 39. 
228  Mental Health (Care and Treatment) Scotland Act 2003. 
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as fully as possible in any decisions being made about them. 229  This includes 

professionals taking account of the views of the child when considering the welfare of 

the child according to section 2 of the 2003 (Scotland) Act.  The approach taken in 

Scotland complies with the structural and process indicators in theme 3 of the 

CRAJIA tool.  This and other evidence gathered from relevant reports, discussed 

below, suggest the desired outcomes can be met in this context.230 

 

The Mental Welfare Commission for Scotland (the Commission (Scotland)) has a 

statutory duty to monitor and inspect mental health services to safeguard the rights of 

everyone with a mental health problem. The Commission (Scotland)) visited 11 

CAMHS services and investigated how the participation principle was working in 

practice. The Commission (Scotland) interviewed 16 young people in different units 

across Scotland and reviewed the case files of 13 other children. When the young 

people were asked about their involvement in decisions about their care and 

treatment, 14 out of 16 young people said they felt ‘they were listened to’.231 The 

Commission (Scotland) noted that, ‘[i]n most cases there was clear evidence of 

participation by the young person or of efforts to engage him or her in the care and 

treatment planning process.’ 232  This is a positive finding in comparison to the 

participation of some children and young people in their care planning as noted in the 

CQC inspection reports discussed below. 

 

                                                        
229 Scottish Government, Code of Practice under the Mental Health (Care & Treatment) (Scotland) Act 

2003 (2005) chapter 1 para 3. 
230 CRAJIA tool: Theme 3: structural, process and outcome (present). 
231 Mental Welfare Commission for Scotland, Reports from Visits to Children and Younger People 

Who Use Mental Health Services (2010) 7. 
232 Mental Welfare Commission for Scotland, Reports from Visits to Children and Younger People 

Who Use Mental Health Services (2010) 12. 
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12. Mental Health Act 1983 and the Mental Capacity Act 2005 
 

The key provisions and concepts in the MCA 2005 are crucial to understanding and 

applying the provisions of the MHA 1983. The test for Gillick competence was 

discussed in detail above due to its central role in the MHA Code and therefore its use 

in practice for mental health professionals on a day-to-day basis.  The correct 

application of a capacity test can have serious implications for a young person or a 

child and her/his right to have a voice and participate in decision-making. It is 

unfortunate that the evidence highlights the fact that a majority of professionals 

working with children in CAMHS are not aware of their responsibilities in relation to 

assessing capacity according to Gillick or the MCA 2005.233   

 

The application of the provisions of the MCA 2005 to young people aged 16 or 17 

years creates further complexity to the area of admission and treatment. Further to this 

there is no set rule for deciding which Act (CA 1989, MHA 1983, MCA 2005) to use 

to authorise admission and treatment.234 The outcome of a capacity assessment is 

crucial to whether the young person is empowered—which implies full exercise of 

rights without restriction235 —to make a decision or if her rights are restricted. The 

MHA 1983 gives very little guidance on how to apply concepts like best interests, 

capacity and consent when assessing patients for admission. In comparison, the MCA 

2005 includes statutory principles setting out what must be considered when making 

best interests and capacity assessments. The statutory principles differentiate the 

MCA 2005 from the MHA 1983 where the principles applicable to decision-making 

                                                        
233 Care Quality Commission, Southern Health NHS Foundation Trust Child and Adolescent Mental 

Health Wards Quality Report (2015) 17; see also findings in LeFrancois, ‘It’s Like Mental Torture’: 

Participation and Mental Health Services’ (2008) 16 International Journal of Children’s Rights 211. 
234 Ministry of Justice, Code of Practice Mental Capacity Act 2005 (2008) para 12.7 
235 See Committee on the Rights of the Child, General Comment No 14 The Right of the Child to have 

his or her Best Interests taken as a Primary Consideration (2013) para 83. 
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are set out in the MHA Code and are arguably a weaker form of protection.  

Therefore, young people who lack capacity and are to be admitted informally could 

benefit from the safeguards of the statutory principles and provisions under the MCA 

2005.236  The MCA 2005 includes elements of both structural and process indicators, 

which in theory provide legal empowerment for young people to exercise their rights 

thus meeting crucial CRAJIA indicators.237 The following paragraphs will discuss the 

statutory provisions and principles enshrined in the MCA 2005. 

 

Section 2(1) of the MCA 2005 provides that, ‘a person lacks capacity in relation to a 

matter if at the material time he is unable to make a decision for himself in relation to 

the matter because of an impairment of, or a disturbance in the functioning of, the 

mind or brain.’ This is the functional approach to assessing capacity and its 

advantages include assessments that are time and issue specific. It further allows for 

fluctuating capacity and moves away from the status and outcome approaches, which 

are strongly and passionately discredited as grievous violations of human rights. 

However, due to the use of ‘impairment’, as the first stage gatekeeper criteria, 

indicating a lack of capacity in the functional approach, some commentators argue 

that this approach is discriminatory on its face and in violation of article 12 of the 

CRPD.238  

 

Section 2(3) of the MCA 2005 prohibits status based approaches to assessing capacity 

by providing that a determination that a person lacks capacity cannot be made based 

                                                        
236 See Ministry of Justice, Code of Practice Mental Capacity Act 2005 (2007) para 12.21: If a young 

person lacks capacity they can be informally admitted under the MCA 2005 and the principles of this 

Act apply to care and treatment decisions for mental disorder. 
237 CRAJIA tool: Table 3, Indicator 3; Table 4, Indicator 4; Table 5, Indicator 5 (structural & process) 

(present). 
238 Flynn and Arstein-Kerslake, ‘The Support Model of Legal Capacity: Fact, Fiction, or Fantasy?’ 32 

Berkeley Journal of International Law (2014) 141. 
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on his age, behaviour or a condition. Thus offering potential safeguards for young 

people considering the discriminatory approach taken to their capacity status, which is 

generally based on age or condition.  It is important to note that the MCA 2005 only 

applies to people aged 16 or over.239 This means that any safeguards provided will not 

apply to those under 16.240  When a 16 or 17 year old lacks capacity and requires 

admission to hospital, section 5 and 6 of the MCA 2005 can be used to admit them so 

long as the admission does not amount to a deprivation of liberty. Significantly, 

authorisation to deprive a person of their liberty under the MCA 2005 will not apply 

to persons under 18 years.241  The introduction in the Mental Health Act 2007 of 

Deprivation of Liberty Safeguards (DOLS) for adults who lack capacity do not apply 

to children. This creates a huge concern from a children’s rights perspective that 

requires further attention.242  Whereas children and young people will not benefit 

from the DOLS, the MHA Code explains that the Court of Protection can make a 

deprivation of liberty order in respect of young people aged 16 and 17.243  

 

It is interesting to point out at this juncture that there are, arguably, greater safeguards 

for human rights protection in section 2 of MCA 2005 than that found in common law 

for young people.244 Under the common law test for capacity a capable adult cannot 

be found to lack capacity based solely on the outcome of her decision even if it would 

lead to death.245 On the other hand, common law denies a young person with capacity 

the authority to make a decision refusing treatment if it would lead to irreparable 

                                                        
239  MCA 2005, section 2(5). 
240  MCA 2005, section 1(2). 
241  MCA 2005, Schedule A1, Part 3, 12 (1) and 13. 
242  See Parker, ‘Children and Young People and the Mental Health Act 2007’ (November 2007) 

Journal of Mental Health Law 176, 179. 
243  Department of Health, Code of Practice Mental Health Act 1983 (2015) para 19.52. 
244  See Re W (A minor consent to medical treatment) [1992] 4 All ER 627. 
245  Re C (adult: refusal of medical treatment) [1994] 1 All ER 819. 
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damage.246  In contrast, section 2(3) prohibits a determination that a person lacks 

capacity based on her age, behaviour or a condition. In addition section 1 provides 

that unwise decisions are not grounds for finding a lack of capacity. A young person’s 

refusal of consent to a treatment recommended by the doctor will generally be viewed 

as an unwise decision and arguably will be viewed negatively as an aspect of their 

behaviour towards that treatment.247  The MCA 2005 prohibits any determination that 

a person lacks capacity based on the following grounds; their behaviour, an unwise 

decision, or on their condition. Consequently, when a young person refuses treatment, 

a decision to override their refusal cannot be justified on one of the latter grounds if 

the young person’s decision is assessed according to the principles in the MCA 2005. 

 

In Re W (a minor), W was found to lack capacity because of her condition.  However, 

this finding considered that it was a feature of the condition that caused the 

impairment in the functioning of her mind and therefore this situation falls within 

section 2 of the MCA 2005. Therefore it is unlikely that a young person with anorexia 

nervosa would benefit from this statutory safeguard against restrictions on decision-

making abilities, but it is possible that others with different conditions could benefit 

here.  Whether the court would interpret this section to change the approach taken 

towards young people and their decision-making rights by the Court of Appeal in Re 

W remains unknown. There is no recent decision under the MHA 1983 considering 

the refusal of admission or treatment. 

 

Sections 5 and 6 of the MCA 2005 provide a person with the authority to make 

decisions on behalf of another if that other lacks capacity and the decision is in her 

                                                        
246  Re W (A minor consent to medical treatment) [1992] 4 All ER 627; Re C. 
247 See LeFrancois, ‘It’s Like Mental Torture’: Participation and Mental Health Services’ (2008) 16 

International Journal of Children’s Rights 211. 
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best interests.  These provisions are criticised by Fennell as giving too much 

discretion to professionals. 248   A person is viewed as lacking capacity to make 

decisions if he or she is unable to: understand the information relevant to the decision; 

to retain that information; to use or weigh that information as part of the process of 

making the decision; or to communicate his decision.249 Furthermore, no decision can 

be made under the MCA 2005 without considering the following principles: there is a 

presumption of capacity; a person should be given support to make a decision; unwise 

decisions are not grounds for finding a lack of capacity; decisions must be made in the 

best interests of the person; and the least restrictive alternative should be considered 

before any decision is made.250 These statutory principles satisfy a number of the 

structural indicator questions in the CRAJIA tool.251 

 

Potentially, the MCA 2005 route is more rights-based in comparison to informal 

admission with parental consent for young people who lack capacity. However, there 

is a caveat to this route, after consideration of the House of Lords report and the Care 

Quality Commission’s report252 regarding the lack of awareness and application of the 

MCA 2005. The House of Lords in their review of the application of the MCA 2005 

found that: 

 

[t]he Act has suffered from a lack of awareness and a lack of understanding. 

For many who are expected to comply with the Act it appears to be an 

optional add-on, far from being central to their working lives. The evidence 

                                                        
248 Fennell, Mental Health Law and Practice (2nd  edn, Jordan Publishing 2011). 
249 MCA 2005, section 3 (1). 
250 MCA 2005, section 1. 
251 CRAJIA tool: Table 3, Indicator 3; Table 5, Indicator 5; Table 8, Indicator 7.1; Table 16, Indicator 

10, 10.1 (structural) (present). 
252  See findings in Care Quality Commission, Southern Health NHS Foundation Trust Child and 

Adolescent Mental Health Wards Quality Report (2015). 
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presented to us concerns the health and social care sectors principally. In those 

sectors the prevailing cultures of paternalism (in health) and risk-aversion (in 

social care) have prevented the Act from becoming widely known or 

embedded. The empowering ethos has not been delivered. The rights 

conferred by the Act have not been widely realised. The duties imposed by the 

Act are not widely followed.253 

 

In addition to the above findings the MCA 2005 fails to conform to rights enshrined 

in the CRPD. For example, the MCA 2005 retains the best interests principle, which 

goes hand in hand with substitute decision-making.  This is clearly at odds with article 

12 of the CRPD, which advocates for supportive decision-making and the 

incorporation of the principles of will and preferences to override any form of 

substitute decision-making and the best interests approach.254   Since the MCA 2005 

applies to young people aged 16 or 17 it is arguable that if article 12 is eventually 

complied with in accordance with the UK’s obligations, then it must also apply 

without restrictions to young people.255 This would mean that the best interests test is 

not appropriate for 16 and 17 year olds, and more emphasis is required on providing 

them with support to determine their will and preference. If young people are to be 

treated the same as adults under the MCA 2005 then, in theory, their decisions must 

be respected on an equal basis.256  Despite non-compliance with the CRPD and the 

grey area regarding the application of article 12 in full to young people, the best 

                                                        
253 House of Lords, Select Committee on the Mental Capacity Act 2005 Report Mental Capacity Act 

2005: Post-Legislative Scrutiny (2014) 6. 
254 See discussion in chapter three. 
255 See chapter three discussion about the application of article 12 (CRPD) to children (under 18). 

MCA 2005 is currently under review and reform may introduce changes which impact the area of 

capacity in accordance with article 12 (CRPD). 
256 In Re W, Lord Donaldson in his discussion of section 8, FLRA 1969 found that ‘same as adults’ did 

not mean this in its literal sense. Go back to his discussion of this. 
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interests principle under the MCA 2005 is the only structural indicator that truly takes 

account of the right to have their best interests assessed and to be supported to make 

decisions.   It is unfortunate that this apparent advantage for young people to 

admission for care and treatment under the MCA 2005 is compromised by the 

findings from the House of Lords indicating that the ethos of supported decision-

making is not implemented in practice due to the domination of paternalism and risk-

aversion.257 

 

13. Deprivation of Liberty, Children and Young People  
 

Further safeguards offered by the MCA 2005 and yet of no practical application to 

children or young people are the Deprivation of Liberty Safeguards (DOLS). The 

DOLS were enacted by the UK Parliament in response to the ‘Bournewood gap’ 

identified in the HL case.258 The intent was to safeguard the rights of incapacitated but 

compliant patients. A compliant incapacitated young person cannot be admitted under 

the MHA 1983 as the requirement for detention is not met and therefore the human 

rights safeguards inherent in the Act are not applicable.  What safeguards are there for 

these young people if not detained under the compulsory powers of the MHA 1983 

and they fall outside of the scope of the DOLS; is this a potential new ‘Bournewood 

gap’? When a professional is deciding whether to admit a child or young person 

informally they must consider if the admission would amount to a deprivation of 

liberty.  If the admission would amount to a deprivation of liberty then a young 

person cannot be admitted under the MCA 2005.  The only route left to admission is 

via parental consent or a court order.  Professionals must consider whether the scope 

                                                        
257 House of Lords, Select Committee on the Mental Capacity Act 2005 Report Mental Capacity Act 

2005: Post-Legislative Scrutiny (2014) para 104. 
258 See case discussion in chapter three. 
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of parental responsibility includes consenting to what is in effect a deprivation of 

liberty. 

 

Prior to the Supreme Court’s judgment in Cheshire West,259
 caselaw had established 

that persons with parental responsibility cannot authorise a deprivation of liberty.260 

The reason behind this must be that all deprivations of liberty require a procedure 

prescribed by law.261  The MHA Code advises that when determining the limits of 

parental responsibility, decision-makers must carefully consider and balance:  

 

(i) the child’s right to liberty under article 5, which should be informed by 

article 37 of the UNCRC, (ii) the parent’s right to respect for the right to 

family life under article 8, which includes the concept of parental 

responsibility for the care and custody of minor children, and (iii) the child’s 

right to autonomy which is also protected under article 8.262 

 

Since the publication of the MHA Code, another case post-Cheshire West considered 

the question of whether parents can consent to a deprivation of liberty. The case, D (A 

Child; deprivation of liberty), concerns D, a 15 year old boy who was diagnosed with 

ADHD, Asperger’s syndrome and Tourette’s syndrome. In 2013 he was informally 

admitted for assessment and treatment to a CAMHS hospital.  In 2014, the Supreme 

Court decision in the Cheshire West263 case prompted the hospital where D resided to 

                                                        
259 P v Cheshire West and Chester Council and another and P and Q v Surrey County Council [2014] 

AC 896. 
260 See RK (by her litigation friend and the official Solicitor) v BCC, YK and AK [2011] EWCA Civ 

1305. 
261 See discussion in chapter three on article 5(1) of the ECHR; Winterwerp v The Netherlands (1979) 2 

EHRR 387. 
262 Chapter 26 provides guidance on the use of restrictive interventions para 19.48. 
263 Surrey County Council v P, Cheshire West and Chester Council v P [2014] UKSC 19, [2014] AC 

896. 
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seek a declaration from the High Court that D was deprived of his liberty lawfully and 

in his best interests.264  

 

The hospital argued that D satisfied the first limb of the Cheshire West test, and that 

because of this the parents could not consent to his placement in hospital, as the 

decision would fall outside of the scope of parental responsibility.265 The hospital 

believed the best course of action was to seek the court’s approval under the inherent 

jurisdiction of the High Court.266 The local authority argued the opposite that D was 

not deprived of his liberty, as his parents’ consent was a valid consent to his 

placement in hospital.  

 

The Cheshire West test sets out three conditions that must be satisfied for a 

deprivation of liberty finding: (1) the objective component of the confinement in a 

particular restricted place for a not negligible time; (2) the subjective component of 

lack of valid consent; and (3) the attribution of responsibility to the state. 267  

According to Hale L.J., after reviewing ECtHR jurisprudence on article 5, the 

difference between a restriction on liberty, and a deprivation of liberty, is one of fact 

and degree.268  When considering whether there is a deprivation of liberty a number of 

factors will typically be taken into account including the ‘concrete situation’ of the 

individual and the type, duration, and effect of the provisions in question.269 Hale L.J. 

also considered the CRPD and the importance of treating every human person with 

dignity and respect for their human rights; respect in this sense places a duty upon the 

                                                        
264 D (A Child; deprivation of liberty) [2015] EWHC 922 Fam [93]. 
265 Ibid., [6]-[7]. 
266 Ibid., 8. 
267 Surrey County Council v P, Cheshire West and Chester Council v P [2014] UKSC 19, [2014] AC 

896. 
268 Ibid., [38]. 
269 Ibid., [38]. 
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state to make reasonable accommodation to ensure those with disabilities have their 

rights protected.270  The human rights to which people are entitled include the right to 

liberty under article 5 of the ECHR and this right applies equally to everyone whether 

they have a physical or mental disability. 271  Significantly, Hale L.J. noted that 

comfortable living arrangements make no difference to whether a person is deprived 

of their liberty: ‘A gilded cage is still a cage’.272 

 

In D’s case the doctor assessed him as not being Gillick competent to consent to his 

admission and treatment.273 The doctor considered it inappropriate to admit D under 

the provisions of the MHA 1983 as he did not require detention to be treated. D was 

compliant. As D was 15 years old he could not be admitted pursuant to the MCA 

2005, and therefore consent for his placement had to be either from a court order or 

his parental consent. D was 15 years old when his case came before the High Court 

and it was noted by Keehan J. that once D turned 16 years of age any deprivation of 

his liberty would have to be sanctioned by the Court of Protection under the 

provisions of the MCA 2005.274  Keehan J. cited section 131 of the MHA 1983 and 

section 8 of FLRA 1969 as examples of Parliament drawing a distinction between 

those aged less than 16 years, and young persons aged 16 or 17 years and stated that, 

‘legal authority of a parent to consent to the detention or treatment of a 16 or 17 year 

old is severely curtailed, if not removed.’275 This is an interesting finding, considering 

the Court of Appeal decision in Re W, which found that the intent of Parliament was 

to ensure section 8 of the FLRA 1969 retained parental rights to consent to treatment 

                                                        
270 Ibid., [45]. 
271 Ibid., [46]. 
272 Ibid., [46]. 
273 D (A Child; deprivation of liberty) [2015] EWHC 922 (Fam) [19]. 
274 Ibid., [35]. 
275 Ibid., [38]. 
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for their child up to the age of 18 years. The decision in D (A Child; deprivation of 

liberty) does not refer to Re W (a minor) and indicates a change in judicial attitude 

towards young people with mental health problems and their right to involvement in 

admission and treatment decisions. Although this is in line with guidance in the MHA 

Code it strengthens the position of a young persons’ decision-making rights from the 

position in Re W (a minor).  In addition, D (A Child; deprivation of liberty) was 

decided after the publication of the recent MHA Code and the Code advises 

professionals working with children to follow developments in caselaw after the 

Cheshire West case.276 

 

Keehan J.’s central concern was whether D’s parents could consent to what would 

otherwise amount to a deprivation of liberty.  The question to be answered was 

whether the decision to informally admit D to hospital in circumstances amounting to 

a deprivation of liberty was within the scope of parental responsibility.  The answer to 

the latter question was yes and therefore parental consent rendered ‘what would 

otherwise be a deprivation of liberty not a deprivation of liberty’.277 This judgment is 

significant for a number of reasons. First, it makes it clear that parents can consent to 

what would otherwise amount to a deprivation of liberty; thus their consent means 

that the second element in Cheshire West test is not satisfied, i.e. there is a valid 

consent. Second, it confines this finding to the ‘concrete situation’ of the facts of D’s 

case.278 Consequently, it acknowledges that there are other decisions that may not 

come within the scope of parental responsibility, depending on the facts of individual 

cases.279 Third, it interprets statutory provisions regarding age of consent, in particular 

                                                        
276 Department of Health, Code of Practice Mental Health Act 1983 (2015). 
277  D (A Child; deprivation of liberty) [2015] EWHC 922 (Fam) [46], [65]. 
278  Ibid., [66-68]. 
279  Ibid., [55-57]. 
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section 131 of MHA 1983, as curtailing or restricting parents’ right to consent to 

detention or treatment of persons aged 16 or 17 years. Keehan J. failed to discuss the 

issue of when a young person aged 16 or 17 refuses treatment or admission; however, 

his reasoning suggests that parental authority to veto consent is restricted, if not 

removed, and therefore admission and treatment should be authorised by court order 

or under the provisions of the MHA 1983. Cases where the child is Gillick competent 

do not come within the ratio of this decision. Nor do cases where parents are acting 

contrary to medical advice.280 The facts of the case were that D’s parents were found 

to be acting in his best interests and in accordance with the advice of treating 

professionals. 281   Reference was made to the MHA Code and the advice given 

regarding the role of parental responsibility; with this being taken into consideration it 

was held that D’s living conditions would amount to a deprivation of liberty, but for 

his parent’s consent.282 

 

D’s case highlights that an incompetent compliant child can be admitted to a hospital 

and effectively deprived of his liberty but without the safeguards of a procedure 

prescribed by law as required by article 5 of the ECHR.  Is this not a potential 

‘Bournewood gap’? This author believes that it is based on the strength of the 

research highlighted in chapters three and four. D’s case also indicates that young 

people over 16 years should be admitted by court order rather than parental consent if 

they do not meet MHA 1983 criteria.  This approach is welcomed as it strengthens the 

position of young people. It is argued here that where a child or young person is to be 

admitted outside the scope of the human rights safeguards inherent in the compulsory 

powers of the MHA 1983, that they should all have access to a court proceeding or a 

                                                        
280 D (A Child; deprivation of liberty) [2015] EWHC 922 (Fam) [62]. 
281 Ibid., [60]. 
282 Ibid., [65]. 
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tribunal where procedural safeguards will be present. In this regard, recommendations 

would seek to have the safeguards in the MHA 1983 extended to children and young 

people admitted by parental consent in circumstances amounting to a deprivation of 

liberty.  This would mean that they would have access to legal representation and a 

Children’s Guardian and therefore reducing the likelihood of barriers to accessing 

justice. 283   This is considering the latter support mechanisms are practical and 

effective when applied to support children to exercise their rights, this issue will be 

discussed further below. 

 

14.  Treatment for Mental Disorder 
 

If a child or young person has the capacity to consent to treatment then their consent 

will be accepted according to English mental health law and policy.  This respects 

children as rights-holders capable of exercising self-assertive rights.284  Challenges 

arise when a competent child or capable young person refuses to consent to treatment. 

In this situation the MHA Code advises that parental consent should not be sought 

against the child or young person’s wishes. If professionals follow the Gillick 

principles, a child or young person’s decision should be respected and treatment not 

carried out against their wishes. However, there is evidence to suggest that in practice 

treatment will be carried out against their wishes and professionals justify these 

decisions by reference to best interests, a child or young person’s safety, or their lack 

of maturity.285 Clearly, at this point if the child or young person requires the treatment 

to prevent harm to themselves or others and meets the criteria for admission under the 

                                                        
283 Children Act 1989. 
284 CRAJIA tool: Table 17, Indicator 11 (structural) (present), (process) (present). 
285  LeFrancois, ‘It’s Like Mental Torture’: Participation and Mental Health Services’ (2008) 16 

International Journal of Children’s Rights 211, 218. 
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MHA 1983, to ensure safeguards are present, this route should be taken rather than 

parental consent. The provisions regulating the treatment process for patients are 

outlined in Part IV of the MHA 1983. Part IV applies to any patient liable to be 

detained and therefore informally admitted children and young people will be treated 

outside the powers of the MHA 1983. These children and young people will be 

treated based on the common law as discussed earlier in this chapter. 

 

Children and young people treated under Part IV are provided with structural 

safeguards to protect their article 8 rights (ECHR) to bodily integrity. 286  The 

safeguards under section 57 and 58 of the MHA 1983 provide a patient with a right to 

an assessment of their capacity/competence to give a valid consent, and to have the 

treatment decision reviewed if they are incapable of consenting, or have refused 

consent and the decision to treat is against their will. This can be seen as a response 

from the UK government to their positive obligations under articles 5 and 8 of the 

ECHR. The ECtHR held in Storck that State parties have a positive obligation to 

ensure effective supervision and review of decisions to treat without consent.287   

 

Treatment under sections 57 and 58 provides a patient with a right to consent if ‘the 

patient is capable of understanding the nature, purpose and likely effects of the 

treatment in question’.  Treatment under section 57 is for serious treatment such as 

neurosurgery and requires the consent of the patient and a written certification by the 

responsible clinician and two other professionals that the child or young person has 

capacity to consent and that the treatment is in her/his best interests. The responsible 

clinician must also consult with two persons regarding the appropriateness of the 

                                                        
286 CRAJIA tool: Table 17, Indicator 11 (structural) (present). 
287 See chapter three. 
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treatment.288  This treatment cannot be given to a child or young person who lacks 

capacity and cannot be approved based on parental consent.289 

 

Section 58 is more general in nature and provides a right for the patient to consent to 

administration of medicine if the patient is capable.  Where the patient is not capable 

treatment may be given without their consent but with the safeguard of a second 

opinion.290 This means that a registered medical practitioner other than the treating 

clinician must certify in writing that the child is not capable of consenting and that the 

treatment is appropriate. 291  Further to this, the second opinion practitioner must 

consult two other persons who have been professionally concerned with the child’s 

treatment.292  This practice of the supervision and review of decisions to treat without 

consent would seem to provide an opportunity for the patient to have a second 

capacity assessment and therefore a right to express their views and participate in 

decision-making. However, the provision only expressly provides for the second 

opinion assessor to consult with two other professionals, and not with the patient, 

before writing the certificate. The wording is vague and imprecise, and would 

certainly be more rights-based if it expressly provided for consultation with the 

patient.  The above treatment provisions provide information to populate the 

structural indicator question regarding whether the right to autonomy is respected in 

this context.293 It seems the right is present if capacity is present.  

 

                                                        
288 Section 57 (3). 
289 Department of Health, Code of Practice Mental Health Act 1983 (2015) para 19.79. 
290 Fennell, ‘Institutionalising the Community: The Codification of Clinical Authority and the Limits of 

Rights-Based Approaches’ in McSherry and Weller (eds), Rethinking Rights-Based Mental Health 

Laws (Hart Publishing 2010) 34. Fennell questions whether this safeguard is an effective safeguard for 

the patient. 
291 Section 58 (3)(b). 
292 Section 58 (4). 
293 CRAJIA tool: Table 17, Indicator 11.1; Table 18, Indicator 11.2 (structural) (present). 
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In addition, if the MHA Code is considered as it should be when decisions are being 

made about treatment, it advises involving the patient and supporting them to make 

decisions.294 This indicates a commitment to make the right to autonomy effective.295 

While theoretically this advice aids in making rights more effective, it is arguable that 

it is a weaker form of protection than a statutory provision expressly providing for 

consultation with the patient.  In addition, Fennell has questioned the effectiveness of 

the second opinion safeguard.  He discussed the levels of agreement and disagreement 

amongst treating clinicians’ and second opinion clinicians’, indicating that only a 

small percentage of cases see a change in the treatment plan due to the second 

opinion.296  This he argues prompts the question: does this second opinion system 

provide protection for the physical integrity of the patient or is it more focused on 

providing a ‘flack jacket’ protecting clinicians’ against legal liability?297 

 

A new section 58A was inserted to create further protections around the provision of 

ECT.  ECT cannot be given without the consent of a capable child or young person, 

unless it falls within section 62, which allows for treatment without consent if it is 

emergency treatment and therefore justified on the basis of necessity and best 

interests. The MHA 1983 fails to cover whether parents can consent to ECT on behalf 

of a child or young person who lacks competence or capacity to consent. The MHA 

Code does not specify whether a parent can or cannot give consent to ECT in the 

latter circumstances but does indicate that it may fall outside the scope of parental 

                                                        
294 Department of Health, Code of Practice Mental Health Act 1983 (2015) chapter three and the key 

principles for informing decisions 
295 CRAJIA tool: Table 17, Indicator 11.1 (process) (present). 
296 Fennell, ‘Institutionalising the Community: The Codification of Clinical Authority and the Limits of 

Rights-Based Approaches’ in McSherry and Weller (eds), Rethinking Rights-Based Mental Health 

Laws (Hart Publishing 2010) 34. 
297 Fennell, ‘Institutionalising the Community: The Codification of Clinical Authority and the Limits of 

Rights-Based Approaches’ in McSherry and Weller (eds), Rethinking Rights-Based Mental Health 

Laws (Hart Publishing 2010) 34. 
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responsibility. Due to this it outlines factors to be considered when determining 

whether to rely on parental consent or to seek court approval.298 

 

Emergency treatment can be given to a patient according to section 62 and without 

the patients consent or the safeguards outlined above in section 57 and 58. Urgent 

treatment will be given in the following situations where it is necessary; to save the 

patient’s life, or prevent a serious deterioration in patient’s condition; or to alleviate 

suffering; or if it is necessary to prevent the patient being a danger to herself or 

others. 299  Further to this derogation from the safeguards section 63 also permits 

treatment without consent.  However, the treatment must not fall within sections 57, 

58, and 58A. Although the MHA 1983 includes the supervision and review of some 

treatment decisions, it is clear that not all treatment decisions will be subject to such 

safeguards.  It is probable that many treatment decisions regarding medical treatment 

fall outside the scope of the safeguards and this denies patients their right to review 

and supervision of such treatments. As a consequence, their right to access justice in 

all treatment eventualities, through being involved in a decision-making process 

affecting their health, lacks the effectiveness necessary to meet the right to physical 

and mental integrity and the right to health.300 Having access to an advocate can make 

huge advances in empowering children and young people in these circumstances and 

this will be discussed further below. 

 

15. Treatment where a Child or Young Person lacks the Capacity to 

Consent  
 

                                                        
298 Department of Health, Code of Practice Mental Health Act 1983 (2015) paras 19.41, 19.85. 
299 Section 62 (1) (a) – (d). 
300 CRAJIA tool: Table 17, Indicator 11, Table 18, Indicator 11.2; Table 20, Indicator 13 (process) 

(outcome) (absent). 
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Different considerations will apply for a child or young person who is informally 

admitted for treatment, especially in situations where a child lacks Gillick competence 

to consent to treatment and a young person lacks the capacity to consent to treatment.  

This is due mainly to the provisions of the MCA 2005 applying to young people but 

not to those under the age of 16 years. When a young person lacks capacity they can 

be treated informally based on the consent of a parent or under the provisions of the 

MCA 2005.  The decision as to which avenue to take is left to the professional 

responsible for the treatment of patients suffering from a mental health problem.301 

These professionals are advised to seek court approval for treatment if one of the 

following three alternatives is not feasible: parental consent, treatment under the 

MCA 2005, or treatment under the MHA 1983. 302   A child who lacks Gillick 

competence will generally be treated based on parental consent.303 

 

Treatment based on parental consent means that a child or young person will be 

treated outside the protections and safeguards provided in the MHA 1983.  There will 

be no right to supervision or a review of a parent’s consent to a proposed treatment. In 

such a situation, the treating clinician is free to treat without their decision being 

checked. The statutory provision of a capacity assessment that provides opportunity 

for participation in decision-making will not apply.  However, the MHA Code does 

advise that professionals seek the consent of the child for every aspect of care and 

treatment as it arises.304 While this is good advice it fails to meet the standard required 

under article 8 of the ECHR regarding the States positive obligations to provide 

                                                        
301  See Department of Health, Code of Practice Mental Health Act 1983 (2015) 12 for list of 

professionals with statutory responsibilities. 
302 Department of Health, Code of Practice Mental Health Act 1983 (2015) para 19.64. 
303 Ibid., para 19.67. 
304 Ibid., para 19.69. 
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safeguards for this type of situation.305 The ECtHR has stressed that ‘even a minor 

interference with the physical integrity of an individual must be regarded as an 

interference with the right of respect for private life if it is carried out against the 

individuals will.’306 

 

Furthermore, evidence suggests that in practice many professionals are not assessing 

the capacity of children and young people or seeking their consent for treatment 

plans.307  This is a clear indication that some children will not have the opportunity to 

be involved in decision-making and therefore the outcome in these cases will amount 

to ineffective implementation of rights. Research exploring children’s participation 

rights in a CAMHS unit in the UK found that young people felt they had ‘little to no 

choice regarding treatment’.308  Evidence shows that the impact of non-realisation of 

children’s rights in this context is that they feel frustrated and uninformed and this 

leads to overall feelings of fear. 309  Thus the outcome indicators relating to 

maximisation of rights leading to opportunities for children and young people to 

contribute to their immediate and future well-being is denied.310  

 

16. Barriers to a Rights-Based Approach to Treatment 
 

Children and young people in CAMHS are being treated with anti-depressants, anti-

anxiety medication and anti-psychotic medication. During a research study in one 

                                                        
305 CRAJIA tool: Table 17, Indicator 11 (structural)(absent). 
306 Storck v Germany [2005] MHLR 211. 
307  See findings in Care Quality Commission, Southern Health NHS Foundation Trust Child and 

Adolescent Mental Health Wards Quality Report (2015); LeFrancois, ‘It’s Like Mental Torture’: 

Participation and Mental Health Services’ (2008) 16 International Journal of Children’s Rights 211. 
308  LeFrancois, ‘It’s Like Mental Torture’: Participation and Mental Health Services’ (2008) 16 

International Journal of Children’s Rights 211, 214. 
309 Ibid., 218-219. 
310 Ibid., 218-219. 
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CAMHS unit, young people were asked about their involvement in treatment 

decisions. All but one young person expressed concerns about the medication they 

were asked to take and said they requested to be taken off this medication but their 

requests were denied.311 Most young people feared the side-effects of the medication 

and were concerned about the medication changing their identity.312   Two young 

people explained their reasons for wanting to come off the medication: 

 

[t]hey won’t take me off anti-depressants ‘cos they reckon that’s what’s 

helping me. As soon as I do come off of them, if that is what’s happening, I’m 

just going to go ppllloooo (motions downward) … I want them to take me off 

them now…while I am here so they (practitioners) can help me. 

… 

I don’t like, you know, how these things can alter the way I think and the way 

I am … It’s an anti-psychotic. It’s supposed to change thought patterns, or 

alter, that’s what I’ve been told … I don’t like the idea that it changes who I 

am… I don’t think that medication is the answer and I think people should be 

given a choice whether we want medication or not. I mean, it’s your body and 

they shouldn’t threaten you and things like that.313 

 

Recent reports from the CQC indicate that children and young people continue to 

express their concerns regarding their lack of involvement in treatment decisions.314  

 

                                                        
311   LeFrancois, ‘It’s Like Mental Torture’: Participation and Mental Health Services’ (2008) 16 

International Journal of Children’s Rights 211, 219. 
312 Ibid., 219. 
313 Ibid., 219. 
314 Care Quality Commission, Southern Health NHS Foundation Trust Child and Adolescent Mental 

Health Wards Quality Report (2015) 29. 
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According to Bartlett, referring to adult patients, the reasons for treatment refusal are 

many and varied with the presence of adverse effects being a significant factor.315  

The evidence outlined above suggests that compulsion and the adverse effects of 

medication are also the reasons children and young people refuse medication. Anti-

psychotic medication can have many adverse reactions, including weight gain, 

diabetes, insomnia, dizziness, tremors, dystonia, and heart problems.316   Research 

shows that compulsion can undermine the trust between psychiatrist and patient.317  

Bartlett explains that communication is a major reason for patient refusal of treatment.  

Studies indicate that, ‘relations between service user and prescribing physician are 

also relevant: poor communication between the two, and a lack of trust in the 

physician appear to predict treatment refusal’.318  Furthermore, research has found 

that treatment satisfaction among those subject to enforced treatment is lower than for 

those who are not coerced.319 

 

Following these research findings, if children and young people are given 

opportunities to contribute to treatment decisions, their fears and concerns can be 

addressed and their frustration reduced and adherence to treatment increased. Young 

people have expressed feelings of being overwhelmed and intimidated when it comes 

                                                        
315  Bartlett, ‘The Necessity must be Convincingly Shown to Exist: Standards for Compulsory 

Treatment for Mental Disorder Under the Mental Health Act 1983’ (2011) 19 Medical Law Review 

518; see Robertsonet al., ‘Predictors of Medication Discontinuation by Patients with First-episode 

Schizophrenia and Schizoaffective Disorder’ (2002) 57 Schizophr Res 209; Lambert et al., ‘Impact of 

Present and Past Antipsychotic Side Effects on Attitude Toward Typical Antipsychotic Treatment and 

Adherence’ (2004) 19 Eur Psychiatry 415. 
316 See Bobes et al., ‘Frequency of Extrapyramidal Adverse Reactions in Schizophrenic Outpatients 

Treated with Risperidone, Olanzapine, Quetiapine or Haloperidol: Results of the EIRE Study’ (2002) 

22 Clinical Drug Investigation 609; see Bartlett, ‘The Necessity must be Convincingly Shown to Exist: 

Standards for Compulsory Treatment for Mental Disorder Under the Mental Health Act 1983’ (2011) 

19 Medical Law Review 514. 
317 Kaltiala-Heino, Laippala and Salokangas, ‘Impact of Coercion on Treatment Outcome’ (1997) 20 

International Journal Psychiatry 311. 
318 See discussion in Mitchell and Selmes, ‘Why Don’t Patients Take Their Medicine? Reasons and 

Solutions in Psychiatry’ (2007) 13 Adv Psychiatr Treat 336. 
319 Katsakou et al.,, ‘Treatment Satisfaction among Involuntary Patients’ (2010) 61 Psychiatr Serv 286, 

290. 
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to participating in the review of treatment plans.320  The lack of involvement is mainly 

due to the barriers children face, and especially environmental and attitudinal barriers. 

Some barriers are a result of the coercive agenda associated with the paternalistic 

medical model of treatment in CAMHS.321  The human rights model of disability 

advocates a move away from the latter model and towards a paradigm of inclusion, 

participation and respect for the inherent dignity of every person.  The CRPD 

provides the tools necessary to break down these barriers and it is clear that more is 

required from frontline professionals before true realisation of children’s rights can 

occur.  

 

The implementation of participation models, like Lundy’s model outlined in chapter 

three, can create the accommodations necessary for young people’s effective 

inclusion. 322  Le Francois believes that a redesigning of review meetings using 

principles of children’s participation can facilitate an enabling environment for 

children and young people.323  Taking the time to discuss alternative treatments or 

explaining the proposed treatment and its purpose with age appropriate information 

can lead to better well-being outcomes for children and young people. CQC Reports 

show that when children and young people are given opportunities to share their 

opinions, they felt treated with respect, and involved in treatment and care plans and 

this was due to having been provided with appropriate information to support their 

                                                        
320 Le Francois, ‘It’s Like Mental Torture’: Participation and Mental Health Services’ (2008) 16 

International Journal of Children’s Rights 211, 217; Care Quality Commission, Southern Health NHS 

Foundation Trust Child and Adolescent Mental Health Wards Quality Report (2015)  
321 Le Francois, ‘It’s Like Mental Torture’: Participation and Mental Health Services’ (2008) 16 

International Journal of Children’s Rights 211; See also the finding from House of Lords, Select 

Committee on the Mental Capacity Act 2005 Report Mental Capacity Act 2005: Post-Legislative 

Scrutiny (2014). 
322 See Lundy,‘Voice is not enough: Conceptualizing Article 12 of the UNCRC’ (2007) 33(6) British 

Educational Research Journal 927-42; Le Francois (2008) , refers to implementing Hart’s model of 

participation, 218. 
323  Le Francois, ‘It’s Like Mental Torture’: Participation and Mental Health Services’ (2008) 16 

International Journal of Children’s Rights 211, 218. 
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involvement.324 This is evidence of how proper application of structural and process 

indicators can lead to better outcomes for children and young people.325 

 

17. Duty to provide age appropriate accommodations  
 

Time and time again, the literature highlights the significance of providing age 

appropriate services for children in order for them to flourish and reach their potential 

in any given situation.326  In the context of accessing justice, age-appropriate facilities 

are crucial to the realisation of rights; this is especially true for the right to be heard 

and to participate. Evidence of this is found in the area of youth justice where the lack 

of age-appropriate environments creates barriers to the vindication of children’s 

rights.327 Research highlights that the physical environment where proceedings are 

held for children will determine whether they are involved in or detached from the 

decisions being made about them. 328   Studies show that when environments are 

specially adapted to the child’s needs, it promots active engagement of the child in the 

justice process and, in most cases, will contribute to a positive result.329  A separate 

study carried out by the EU Fundamental Rights Agency, explains that courtrooms are 

                                                        
324 See Care Quality Commission, Central and North West London NHS Foundation Trust Child and 

Adolescent Mental Health Wards Quality Report (2015) 5, the staff understanding of Gillick and 

capacity issues was good, 12. 
325 CRAJIA tool: Table 3, Indicator 3; Table 4, Indicator 4; Table 5, Indicator 5; Table 6, Indicator 6; 

Table 14, Indicator 9.1 (outcomes)(present). 
326 See the following reports which recognise the importance of age appropriate accommodations for 

children: Mental Health Commission, Annual Report (2014); European Union Agency for Fundamental 

Rights, Child-Friendly Justice Perspectives and Experiences of Professionals on Children’s 

Participation in Civil and Criminal Proceedings in 10 EU Member States (2015); Children’s 

Commissioner for England, ‘Pushed into the Shadows’- Young People’s Experience of Adult Mental 

Health Facilities (January 2007). 
327 See Kilkelly, Listening to Children about Justice: Report of the Council of Europe Consultation 

with Children on Child-Friendly Justice (Secretariat of the CJ-S-CH, 2010); Kilkelly, ‘Youth Courts 

and Children's Rights: The Irish Experience’ (2008)  8 Youth Justice 39. 
328  Kilkelly, ‘Youth Courts and Children's Rights: The Irish Experience’ (2008) 8 Youth Justice 39; 
European Union Agency for Fundamental Rights, Child-Friendly Justice Perspectives and Experiences 

of Professionals on Children’s Participation in Civil and Criminal Proceedings in 10 EU Member 

States (2015). 
329 Ibid. 
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not always adjusted to children’s needs and this is intimidating for them and results in 

lack of participation.330  The same barriers apply to civil proceedings but with the 

disadvantage that children are heard and participate more often in criminal 

proceedings due to better procedural safeguards.331  It is imperative that those with a 

responsibility to make decisions affecting children create safe and friendly 

environments for children to participate in. 332  The Scottish system of children’s 

hearings is an example of best practice in providing the most favourable setting and 

conditions for children to have their views heard.333  

 

While the above findings are based on civil and criminal proceedings, it is evident 

that any proceedings involving children should be adapted to meet their needs.  States 

have an obligation under articles 3 and 12 of the CRC to ensure this happens.  This is 

especially the case for a group of vulnerable children with mental health problems.334  

Therefore, it should apply just as much to hospital environments where care and 

treatment reviews are carried out as it does in a courtroom environment.  The MHA 

1983, section 131A, provides that all patients under the age of 18 years have the right 

to be provided with an environment in hospital suitable to their age and subject to 

their needs.335  This section creates a duty on hospital manager’s to ensure the hospital 

environment meets the child’s needs and can be viewed as respecting the right to the 

highest attainable standard of health.  Not all rights in the MHA 1983 are created 

                                                        
330  European Union Agency for Fundamental Rights, Child-Friendly Justice Perspectives and 

Experiences of Professionals on Children’s Participation in Civil and Criminal Proceedings in 10 EU 
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333  European Union Agency for Fundamental Rights, Child-Friendly Justice Perspectives and 
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Member States (2015) 40-41. 
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equal and this often leaves informally admitted children without safeguards to protect 

their rights.  Therefore, it is significant that this right applies to all children and not 

only those detained under the MHA 1983.336  

 

It must be highlighted that all children are entitled to an environment that meets their 

best interests and article 37(c) of the CRC provides that a child deprived of their 

liberty shall be separated from adults unless this is not in the child’s best interests.  

Significantly, the report Pushed into the Shadows showed that children and young 

people were being admitted inappropriately onto adult wards in violation of article 

37(c).337  Fennell argues that article 37 potentially offers more protection to children 

than section 131A of MHA.338 This is mainly due to the lack of a positive right to be 

separated from adults in UK national law.  The duty on hospital managers is not 

absolute, and if a child’s needs cannot be met, it is acceptable for them to be treated in 

an inappropriate environment, such as on an adult ward.339  However, the policy in 

England and Wales does state that no child should be placed on an adult ward.340 In 

Wales, the evidence highlights the huge divergence from policy in this area, with the 

continued inappropriate admission of children and young people to adult mental 

health wards.341  In England, when children are admitted to adult wards safeguards are 

provided through a reporting process to the Care Quality Commission (CQC). The 

CQC must be notified if any person under 18 years old is placed on an adult 

                                                        
336 Section 131A (b), includes children and young people informally admitted. 
337 Children’s Commissioner for England, ‘Pushed into the Shadows’- Young People’s Experience of 

Adult Mental Health Facilities (January 2007). 
338 Fennell, Mental Health Law and Practice (2nd  edn, Jordan Publishing) 403. 
339 Ibid., 405. 
340 Department of Health, Code of Practice Mental Health Act 1983 (2015) para 19.97 notes that the 

commissioner of the CAMHS inpatient services should be notified if this occurs and should report it as 

a serious incident and investigate it in accordance with the NHS Serious Incident Framework. 
341 Health Inspectorate Wales, Child and Adolescent Mental Health Services: Follow-up Review of 

Safety Issues (2013) para 1.33. 
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psychiatric ward for longer than a continuous period of 48 hours.342  Providing age-

appropriate accommodation is an aspect of the right to health, which means States 

obligations are to progressively realise this right.343  Nonetheless, English law and 

policy indicates strong commitment to effective implementation of this right in 

practice. 

 

The MHA Code explains that the hospital manager’s duty to provide age-appropriate 

accommodations includes ensuring that staff have the right training, skills and 

knowledge to understand and address the specific needs of children.344 The right to 

access justice as articulated in the CRPD requires that State parties provide age-

appropriate environments and the training of all relevant professionals. 345   The 

provision of this right (structural indicator) and the guidance given in the MHA Code 

(process indicator) is evidence of the English government’s commitment to making 

this right effective in practice.346  This approach is welcomed as being rights-based 

and a best practice example for providing the necessary age-appropriate 

accommodations for a child-friendly justice framework in mental health law and 

policy. 

 

18. Independent Mental Health Advocacy Services 
 

In England, Wales, and Scotland children and young people irrespective of age have a 

                                                        
342 Department of Health, Code of Practice Mental Health Act 1983 (2015) para 19.93. 
343 See discussion in chapter three. 
344 Department of Health, Code of Practice Mental Health Act 1983 (2015) para 19.91. 
345 Article 13 of the CRPD. 
346  CRAJIA tool: Table 8, Indicator 7.1 (present). 
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right to an Independent Mental Health Advocate (IMHA).347   However, the eligibility 

criteria to gain access to IMHA is different for each country.  In England, only 

qualifying patients have a right to an advocate and this refers to patients detained 

under the MHA 1983.348  Informal patients will be eligible only under the following 

conditions: if they are being considered for a treatment under section 57, or they are 

under 18 years and being considered for ECT, or any other treatment to which section 

58A applies. 349   Once the treatment falling within any of the latter sections is 

complete, the informal patient is no longer a qualifying patient and loses her right to 

an advocate.350 In Wales, the Mental Health (Wales) Measure 2010 (Part 4) expands 

the existing IMHA scheme to informal patients.351  In Scotland, under the Mental 

Health (Care and Treatment) (Scotland) Act 2003, every person with a mental 

disorder will have a right to access independent advocacy and it is the duty of the 

local authorities and the health boards to ensure the availability of these services.352   

 

The Capability Approach argues that justice for children means that they must have 

access through the provision of necessary resources, to services that will enable them 

to develop their capabilities.353  The provision of IMHA services is a great example of 

this in practice.  Furthermore, this service can be viewed as falling within the category 

                                                        
347  Mental Health Act 1983, section 130 (A-D) inserted by section 30(2), Mental Health Act 2007. In 

2012 this right was expanded to informal inpatients in any hospital being treated or assessed for a 

mental health condition in The Mental Health (Wales) Measure 2010 (Part 4), the second stage of the 

expansion, relating to informal patients, came into force on the 2nd April 2012. Mental Health (Care 

and Treatment) (Scotland) Act 2003, art 17, chapter 2. CRAJIA tool: Table 8, Indicator 7.1; Table 9, 

Indicator 7.6; Table 14, Indicator 9.1; Table 15, Indicator 9.2 (structural) (present). 
348  MHA 1983, section 130A. 
349  MHA 1983, section 130C (3). 
350  See MHA 1983, section 130C (4). 
351  Mental Health (Wales) Measure 2010 (Part 4), section 33. 
352  Mental Health (Care and Treatment) (Scotland) Act 2003, part 17, chapter 2, section 259 defines 

“advocacy services” are services of support and representation made available for the purpose of 

enabling the person to whom they are available to have as much control of, or capacity to influence, 

that person’s care and welfare as is, in the circumstances, appropriate. (section 259 (4). 
353 See discussion in chapter two. 
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of economic, social and cultural rights, and therefore States obligations are to 

progressively realise it. The UK government must be commended for providing this 

service, a service not available in Ireland for children and young people in in-patient 

CAMHS.  It is possible that this change in attitude is linked to the literature drawing 

attention to the connection between non-discrimination and reasonable 

accommodation; thus linking reasonable accommodation with the civil right to non-

discrimination and therefore the demand for its immediate implementation.354 

 

In England and Wales the role of an IMHA is to help the patient obtain information 

about the reason for detention, the treatment that is proposed, and his/her rights under 

the Act.  For example, an IMHA would explain to the child that there is a right to 

apply to a Tribunal, and help the child to exercise his/her rights through supporting 

involvement in decision-making.355 In Scotland, advocacy services are defined as: 

… services of support and representation made available for the purpose of 

enabling the person to whom they are available to have as much control of, or 

capacity to influence, that person’s care and welfare as is, in the 

circumstances, appropriate.356  

Advocacy is an integral part of the supports envisaged to enable children with mental 

health problems to exercise their legal capacity.357  Advocacy support for children is 

pertinent to implementing a child-friendly justice system. Moreover, access to 

independent advocacy has been identified as a safeguard for children and young 

                                                        
354 See discussion on this issue in chapter three. 
355 See Department of Health, Code of Practice Mental Health Act 1983 (2015) para 4.7. 
356 Mental Health (Care and Treatment) (Scotland) Act 2003, section 259 (4). 
357 See chapters three and four. 
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people with mental health problems.358  A review of the quality of IMHA services in 

England examined how services are providing help to patients under the MHA 

1983.359  In addition the study looked at factors that make a good IMHA service.  The 

study found that advocacy services are fundamental to ensuring that vulnerable people 

have their voices heard.360  Advocacy is effective in empowering people to have 

greater control and choice in decision-making.  Thus advocacy is now widely 

promoted as a mechanism for safeguarding autonomy and self-determination and 

protecting rights for people experiencing mental health problems.361  

The independent review supports the development of IMHA services and recognises 

that ‘advocacy can also be considered a reasonable adjustment to enable people to 

fully participate in decisions about their care and treatment and thus enable people 

with mental health problems to have access to the same standard of service as non- 

disabled people.’362  Advocacy is promoted as a support to ensure compliance with 

article 12 of the CRPD.363  Further to this, advocacy has its origins in the service users 

movement and is promoted as a crucial mechanism to breaking down barriers in 

communication between service user and service.364  This is significant considering 

the communication barriers evident in the review of treatment planning meetings 

outlined above. 

                                                        
358 Newbigging, et al, The Right to Be Heard: Review of the Quality of Independent Mental Health 

Advocate (IMHA) Services in England (2012) 151; Capability Scotland, Scotland Justice Report, 

Justice Disability Steering Group SAMH Involvement Event (September 2009). 
359 Newbigging, et al, The Right to Be Heard: Review of the Quality of Independent Mental Health 

Advocate (IMHA) Services in England (2012). 
360 Ibid., 1. 
361 World Health Organization, Mental Health and Human Rights (Geneva: World Health 

Organization, Mental Health Policy and Service Guidance Package, 2003). 
362 Newbigging, et al, The Right to Be Heard: Review of the Quality of Independent Mental Health 

Advocate (IMHA) Services in England (2012) 20. 
363 See chapter three; Committee on the Convention on the Rights of Persons with Disabilities, General 

Comment No 1 Article 12 Equal Recognition Before the Law (2014). 
364 See for example, Wallcraft, Read & Sweeney, On Our Own Terms (2003). 
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The independent review also found that access to IMHA services was problematic 

and this had an impact on the effectiveness of the service.365  Barriers to accessing 

advocacy services were identified for children and young people in hospital for 

mental health problems, and these include language, communication, staffing levels, 

lack of awareness and emotional barriers.366  Children and young people with mental 

health problems may be lacking in confidence and the capacity to speak up for 

themselves, and where this happens, their voices are silenced.  Due to these barriers, 

the review found that the proportion of children and young people accessing IMHA 

services was relatively low.367  When young people did use the IMHA service it was 

found beneficial and one 16 year old said ‘somebody was speaking up for me and it 

was cool’.368  This is an example of how breaking down barriers can lead to effective 

access to services and better outcomes.369  

In Scotland, the Justice Disability Steering Group (JDSG) contracted Capability 

Scotland to manage a project of involvement events to find out from disabled people 

the barriers they encounter in accessing justice.  Advocacy support for people with 

mental health problems was a topic considered during the events held.  The Report 

published from the events identifies attitudinal barriers as the most problematic in 

terms of people experiencing mental ill health accessing justice. 370   People with 

mental health problems at the events felt that:  

                                                        
365 Newbigging, et al, The Right to Be Heard: Review of the Quality of Independent Mental Health 

Advocate (IMHA) Services in England (2012). 
366 Ibid., 151-152. 
367 Ibid., 151. 
368 Ibid., 152. 
369 CRAJIA tool: Table 8, Indicator 7.1; Table 16, Indicator 10, 10.2. 
370 Capability Scotland, Scotland Justice Report, Justice Disability Steering Group SAMH Involvement 

Event (September 2009) 7. 
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[c]ourts are scary places... and the staff look right through you. They need 

training in how to talk to people with mental health problems, mental health 

awareness, how to talk to everybody really, just to make the experience more 

bearable.371 

The findings in the Report identified a number of actions necessary to break down 

barriers and these include: mental health awareness training for staff across the 

sector;372 increased access to advocacy services for those seeking legal assistance;373 

and training for professionals within the justice sector.374  These actions are necessary 

if children’s rights are to be realised.  Providing training about the concept of access 

to justice is critical if professionals working with children with mental health 

problems are to advance their well-being and achieve better outcomes.375 

 

During an inspection of a CAMHS unit in England the Care Quality Commission 

noted that young people were provided with information about making complaints 

and had weekly access to an advocate.376  On one ward, the young people expressed 

that they were aware of their right to see an advocate and that they liked the presence 

of the advocate on the ward. 377  While this indicates that young people had an 

awareness of a right to speak with an advocate, other evidence suggests that they may 

not be aware of the help an advocate can provide to them. For example, many 

children and young people on the same ward felt they were not involved enough in 

                                                        
371 Capability Scotland, Scotland Justice Report, Justice Disability Steering Group SAMH Involvement 

Event (September 2009) 7. 
372 Ibid., 10. 
373 Ibid., 16. 
374 Ibid., 9. 
375 As promised in Irish Government policy, Better Outcomes, Brighter Futures. 
376 Care Quality Commission, Southern Health NHS Foundation Trust Child and Adolescent Mental 

Health Wards Quality Reports (2015) 6. 
377 Ibid., 21. 
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care planning and reviewing treatment options. 378   Other young people felt that 

decisions were made without them present, and they did not have the opportunity to 

share their opinions in decisions made about them.379 The CQC noted that failure to 

involve children in decisions amounted to non-compliance with the MHA Code. 

Further to this, it is a breach of the young person’s right to be provided with age 

appropriate information about the help they are entitled to under the MHA 1983.380  

This is an example of the structural and process indicators in place but ineffective 

implementation in practice, and therefore non-fulfilment of rights leading to lack of 

desired outcomes. 

 

It is unfortunate that the right to information is for detained or qualifying patients 

only; this denies informal patients the same rights as those detained on the same 

wards. A qualifying patient is entitled to have an advocate attend meetings between 

him/her and the professionals involved in his/her care and treatment.381 The CQC 

report fails to highlight whether the young people who spoke with them were informal 

or detained patients.  This would have an impact on the young person’s access to an 

advocate for the purpose of supporting their voice in review and care meetings.  

 

The findings from a Council of Europe (CoE) study on the views and experiences of 

almost 4,000 children from across the CoE Member States, indicate that the most 

important thing for children is that their voices are heard. The report found that:  

                                                        
378  Care Quality Commission, Southern Health NHS Foundation Trust Child and Adolescent Mental 

Health Wards Quality Reports (2015) 21. 
379 Care Quality Commission, Southern Health NHS Foundation Trust Child and Adolescent Mental 

Health Wards Quality Reports (2015) 22. 
380 MHA 1983, section 132 (expressly states for detained patients), section 130D (information about 

IMHA) 
381 Department of Health, Code of Practice Mental Health Act 1983 (2015) para 6.27. 
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… children want to be heard, they want to receive information in a form that 

they can understand, and to be supported to participate in decisions made 

about them. More than anything, they want to speak directly to those who take 

decisions about them.382 

Access to an independent advocacy service is crucial to making sure children with 

mental health problems have their voices heard.  ‘Access’ must be effective to ensure 

their rights are realised and therefore governments and those with statutory 

responsibilities for the provision of these services must take action to break down the 

barriers.  Raising awareness and providing training are actions advocated in the 

literature but are also important elements for compliance with the right of access to 

justice under article 13 of the CRPD.383  

 

Information, education and training specifically on the CRC Committee’s General 

Comment’s related to guiding principles of the CRC and their implementation must 

be made available to all professionals working with children and duty bearers with 

authority to make decisions that affect the lives of children.  This is one way for 

relevant Ministers and Departments to carry out their legal duty to strengthen 

implementation of the CRC. 384   It is argued here that a training requirement in 

legislation would have stronger influence on those responsible for ensuring 

implementation of rights and responsibilities.  The creation of training programmes 

for generating knowledge and awareness of crucial rights, principles and concepts 

                                                        
382 Kilkelly, Listening to Children about Justice: Report of the Council of Europe Consultation with 

Children on Child-Friendly Justice (Secretariat of the CJ-S-CH, 2010) 19 (views and experiences of 

children). 
383 CRAJIA tool: Table 8, Indicator 7.1; Table 16, Indicator 10.2 (structural) (process). 
384 Note duties outlined above (Wales measure) Scottish Act; NI impact assessments and Children’s 

Rights Indicator systems. 



 404 

under MHA 1983 and the MCA 2005 would arguably reduce the problems evident 

with staff understanding and awareness and effective service provision.385   

 

 

19. The Right to Information  
 

Hospital managers have a duty to inform patients about their right to an advocate; this 

is to ensure the patients understand the effect of their detention and that they can 

apply to a tribunal if they have any issues with their detention.386 The MHA Code 

explains that everything should be done to remove the barriers to effective 

communication between patients and professionals.387  For children and young people 

this will mean that they are provided with information in a way they understand.388 

One of the aims of the MHA Code is to ensure the empowerment and participation of 

patients in decisions affecting their lives. It is evident from the advice given to 

professionals that the provision of information is a necessary element to achieve this 

aim. Patients must also be given information on their right to be considered for 

discharge, and that they can seek legal advice to assist them. 389    The evidence 

gathered from answering the relevant structural and process indicator questions from 

the CRAJIA tool in this context, highlights the State’s compliance with the obligation 

to provide a right to information, and its commitment to this right is evident in the 

MHA Code.390  However, the restriction of this right to detained patients only is 

problematic, especially considering the advice to admit informally whenever possible.  

                                                        
385 House of Lords, Select Committee on the Mental Capacity Act 2005 Report Mental Capacity Act 

2005: Post-Legislative Scrutiny (2014); See Care Quality Commission, Southern Health NHS 

Foundation Trust Child and Adolescent Mental Health Wards Quality Report (2015). 
386 MHA 1983, section 130D and section 132. 
387 CRAJIA tool: Table 16, Indicator 10, 10.1, 10.2 (process) (present). 
388 Department of Health, Code of Practice Mental Health Act 1983 (2015) para 4.4 
389 Ibid., para 4.15. 
390 CRAJIA tool: Table 6, Indicator 6 (structural) (process) (present). 
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This will mean that many children and young people will fall outside the scope of 

these safeguards. This is disappointing and a violation of their rights under 

international and regional law. It is interesting to note a comparison as an example of 

best practice in this area: the 2003 (Scotland) Act, provides a right to information for 

the purpose of enabling participation and this applies to all children and young 

people.  

 

 

20. Review of Admission 
 

The White Paper reforming the MHA 1983 promised that, ‘ways will be found to 

safeguard the interests of both informal and detained children and adolescents’.391 Yet 

those children and young people admitted informally remain removed from the 

safeguards of the Act, with some exceptions.392 The CRC Committee recognises that: 

  

[c]hildren’s special and dependent status creates real difficulties for them in 

pursuing remedies for breaches of their rights. Therefore State Parties need to 

give particular attention to ensuring that there are effective, child-sensitive 

procedures available to children and their representatives.393 

 

Nowhere is this more important than in situations that relate to deprivation of liberty 

or indeed restrictions on liberty.  Developments in UK jurisprudence indicate that 

parents may consent to detention that would amount to a deprivation of liberty but for 

                                                        
391 UK Governemnt White Paper,  Reforming - The Mental Health Act - Part I - The new legal 

framework (2000).  
392 Such as access to an advocate for ECT; right to consent to admission if 16 or 17. 
393 See Committee on the Rights of the Child, General Comment No 12 The Right of the Child to be 

Heard (2009). 
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their consent.394  While D’s case involved a non-Gillick competent but compliant 

child the acceptance of parental consent for a deprivation of liberty is worrying.  It is 

argued here that this is not in accordance with ECtHR jurisprudence on article 5, as 

discussed in chapters three and four.  Jones suggests that the ECtHR would likely 

‘hold that a parental consent to the admission of a mentally competent child to a 

psychiatric hospital violates Art.5 if the child objects to the admission.’395 The ECtHR 

would surely make the same finding, following the principle of equality, for a child 

who lacks the competence but is compliant; this is the type of situation found to 

breach an adult’s article 5 (ECHR) rights in HL.  Further to this Parker points out that 

‘what might be considered within the reasonable exercise of parental responsibility 

for a young child might not be acceptable in relation to a 15 year old teenager even 

when that teenager lacks the competence to make decisions about his or her treatment 

and care.’396 

 

Furthermore, children have a right under the CRC to have their evolving capacities 

respected and this should include providing them with a supportive person to enable 

their involvement in decisions.397 There was no discussion in D’s case about his views 

or opinions or any mention of him being effectively represented by a lawyer or 

Guardian ad litem (now a Children’s Guardian in the England and Wales). A 

Children’s Guardian398 was appointed and her submissions were confined to stating 

that D was progressing and was well placed at the hospital.399  The Guardian’s role is 

                                                        
394 See D (A Child; deprivation of Liberty) (2015) discussed above. 
395 Jones, Mental Health Act Manual (Thomson, Sweet & Maxwell, 10th edition ) 486. 
396 Parker, ‘Children and Young People and the Mental Health Act 2007’ (November 2007) Journal of 

Mental Health Law 179. 
397 CRAJIA tool: Table 4, Indicator 4; Table 14, Indicator 9.1. 
398  The Children Act 1989 made the appointment of a GAL (now termed Children’s Guardian) 

mandatory in public law proceedings in England and Wales unless the court was satisfied that this was 

not necessary (Section 41(6)). 
399 D (A Child; deprivation of liberty) [2015] EWHC 922 Fam [10]. 
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to ensure the child’s voice is heard and that decisions are taken in his/her best 

interests, and there is no adequate proof that D’s voice, as opposed to his best 

interests, was heard in this case.  

 

Furthermore, article 37(d) of the CRC provides that:  

[e]very child deprived of his or her liberty shall have the right to prompt 

access to legal and other appropriate assistance, as well as the right to 

challenge the legality of the deprivation of his or her liberty before a court or 

other competent, independent and impartial authority, and to a prompt 

decision on any such action.400 

It is clear that ‘every’ child deprived of liberty shall have the rights outlined above. 

There is no justification for denying this right to children who lack competence over 

children who have competence.  Articles 2 and 23 of the CRC and articles 2 and 5 of 

the CRPD provide protection from discrimination and obliges State parties to ensure 

that every child is treated on an equal basis.  Law in the UK provides a structural 

indicator protecting the right to a fair hearing and to procedural guarantees in cases of 

deprivation of liberty as enshrined in the ECHR.401 The HRA 1998 protects both 

rights and the protection of these rights applies to children and young people admitted 

to hospital with a mental health problem.  

 

The challenging issue here is the acceptance of parental consent for depriving 

children or young people of their liberty and thus of their right to challenge the 

legality of their detention.  Children and young people admitted informally by 

parental consent in circumstances amounting to a deprivation of liberty arguably have 

                                                        
400 CRC, Article 37 (d) 
401 CRAJIA tool: Table 10, Indicator 8 (structural) (present). See the Human Rights Act 1998. 
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no effective right to challenge their detention, as required by article 5(4) and 6(1) of 

the ECHR. 402   In Golder v UK, the ECtHR held that, ‘[a]rticle 6(1) secures to 

everyone the right to have any claim relating to his civil rights and obligations 

brought before a court or Tribunal.’403  Moreover, the ECtHR jurisprudence on article 

5 provides that a person detained for treatment must be entitled to take proceedings, to 

have the opportunity to be heard either in person or through some form of 

representation,404 and that ‘special procedural safeguards may be called for in order to 

protect the interests of persons who, on account of their mental disabilities, are not 

fully capable of acting for themselves.’405  

The following section will consider the rights children and young people have under 

domestic law in England and Wales in order to challenge detention.  The rights 

children have will depend on the route406 to admission and this section will assess 

which route is more rights-based according to the relevant indicators in the CRAJIA 

tool.  The First-Tier Tribunal (the ‘Tribunal’) is an independent judicial body. Its 

main purpose is to review the cases of detained patients. Children and young people 

who are detained under the MHA 1983 have the same rights as adult patients to apply 

to a Tribunal, which has the power to discharge patients from detention.407  However, 

when children and young people are admitted informally, they have no right to apply 

                                                        
402 CRAJIA tool: Table 9, Indicator 7.2-7.6; Table 12, Indicator 8.4-8.8 (structural) (absent). 
403 Golder v UK (1975); 1 EHRR 524 PC [36]; see discussion in chapter four. 
404 Megyeri v Germany (1992) 15 EHRR 584, 592 [22(a)]; CRAJIA tool: Table 12, Indicator 8.5. 
405 Winterwerp v The Netherlands (1979) 2 EHRR 387 [60]; MH v United Kingdom App No 11577/06 

(ECHR, 22 October 2013). CRAJIA tool: Table 12, Indicator 8.7. 
406  Route one: under the compulsory powers of the MHA 1983; Route two: children and young people 

can consent to informal admission themselves (if capable) and then consent to treatment (if capable); 

Route three: a parent or someone with parental responsibility can consent to informal admission, this 

person can give consent to treatment if the child lacks capacity and is under 16 or if a young person is 

16 or 17 and lacks capacity; Route four: the young person may also be admitted informally under the 

MCA 2005; Route five: a child may also be detained under section 8 of the Children Act 1989;   or 

under the provisions in the MCA 2005 through the Court of Protection; or depending on the 

circumstances an order can be made for secure accommodation under section 25 of the Children Act 

1989. 
407 CRAJIA tool: Table 12, Indicator 8.4, 8.5; Table 9, Indicator 7.2 (structural) (present). 
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to a Tribunal to challenge the lawfulness of their admission.  The MHA Code advises 

that the informal patient’s care regime and whether it amounts to a deprivation of 

liberty must be kept under regular review.408  The guidance offered by the Code fails 

to reach the required structural indicators outlined in the CRAJIA tool, as children 

and young people admitted informally are denied the safeguards of this review 

process and therefore denied their right to access justice on an equal basis with 

others.409  

 

An example of good practice in this area is found in the 2003 (Scotland) Act, which 

provides safeguards for informal patients to apply to the Mental Health Tribunal for 

Scotland, to challenge the lawfulness of detention.410  While there is no structural 

right to a review for informal patients under MHA 1983, Fennell explains that they 

may challenge their admission in one of three ways: by invoking the inherent 

jurisdiction of the High Court; by seeking a specific issue order under section 8 of the 

CA 1989; or seeking judicial review claiming their detention breaches an ECHR 

right. 411   It is argued here that the latter three routes are ineffective from the 

perspective of a child or young person in a mental health hospital.  This is due to the 

number of barriers these young patients would surely face in accessing them.  For 

example, whether children are informed of these routes to challenge their detention, 

or whether they are given access to an advocate or to legal representation while in 

hospital to explain they may choose these routes?  The answer must often be no, as 

informal patients have no right to receive this type of information, advocacy or other 

                                                        
408 Department of Health, Code of Practice Mental Health Act 1983 (2015) para 19.46. 
409 CRAJIA tool: Table 8, Indicator 7.1; Table 9, Indicator 7.2; Table 12 Indicator 8.4, 8.5 (structural) 

(absent). 
410 Section 291 of Mental Health (Care and Treatment) (Scotland) Act 2003. 
411 Fennell, Mental Health Law and Practice (2nd  edn, Jordan Publishing 2011) 425. 



 410 

assistance.  Informal patients are informed of their right to leave if they wish, subject 

to the hospital’s right to restrict this right and detain them, if it is believed to be in 

their best interest.  There may be professionals who feel obliged to inform these 

patients of the alternative routes outlined by Fennell, although such professionals 

would first have to aware of these legal procedures themselves.  There is evidence to 

suggest that many are not even aware of the legal rules they must follow to protect the 

human rights to which patients are entitled under mental health law. 

 

In contrast to informal admission, all children and young people who are detained 

have a right to a review of their detention. When a decision to detain is issued by a 

court, the review does not have to be immediate because the court would have 

reviewed the situation in compliance with articles 5 and 6 of the ECHR. However 

when a patient is admitted under the compulsory powers of the MHA 1983, article 

5(4) applies immediately.412 Mental Health Review Tribunals were established under 

the MHA 1959 to include an initial review mechanism in compliance with the 

obligation in article 5 to ensure persons detained can ‘take proceedings’ to challenge 

the lawfulness of their detention. Obligations under article 5(4) also apply to 

deprivations of liberty under the MCA 2005; however, it is the Court of Protection 

rather than the Tribunal that deals with disputes under the MCA 2005. Hale suggests 

that Tribunals may be more beneficial from the point of view of the patient as courts 

have not ‘yet evolved into places where the voice of mentally disordered and disabled 

people can effectively be heard.’413 

 

                                                        
412 Hale, Mental Health Law (5th edn, Thomson Reuters 2010) 253. 
413 Ibid., 254. 
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Patients admitted under section 2 of the MHA 1983 have a right to apply to the 

Tribunal within 14 days of their admission.414 If a child or young person is admitted 

under section 3 of the MHA 1983 they can apply to the Tribunal during the first six 

months of admission. 415  While a right to apply for a review exists (structural 

indicator) it is argued that this right will be ineffective to many children and young 

people without the appropriate assistance to support an application. The complex 

nature of the Tribunal process may be difficult to navigate, even for a competent 

adult, let alone a vulnerable child with or without capacity.  There are documentation 

requirements for all applications, which must be made in writing and in accordance 

with the MHA 1983 and the rules of the Tribunal.416 This can act as a barrier to 

effective access to justice for children and young people.  No doubt the whole process 

would be intimidating and daunting for most, with ample evidence of this happening 

in other proceedings. 417  Due to the recognition that many patients may lack the 

capacity or drive to apply for a review, the reformed MHA 1983 provides for 

automatic periodic reviews.418 Hospital managers have a duty to refer to a Tribunal 

any patient admitted for assessment or treatment once the patient has been detained 

for six months.419  Further to this initial review reference, where a child or young 

person is detained for more than a year, his or her case must be referred to the 

Tribunal.420 In addition, the Secretary of State for Health can refer to the Tribunal at 

any time the case of any patient detained under the Act.421 

                                                        
414 MHA 1983, section 66(1) (a) and (2)(a). 
415 MHA 1983, section 66 
416 Practice Direction, First-tier Tribunal Health Education and Social Care Chamber: Statements and 

Reports in Mental Health Cases  
417 European Union Agency for Fundamental Rights, Child-Friendly Justice Perspectives and 

Experiences of Professionals on Children’s Participation in Civil and Criminal Proceedings in 10 EU 

Member States (2015). 
418 See Fennel, Mental Health Law and Practice (2nd  edn, Jordan Publishing 2011) 295. 
419 MHA 1983, section 68 (1) 
420 MHA 1983, section 68 (6) 
421 MHA 1983, section 67 (1) 
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Hospital managers have a duty to inform the patient and the patient’s nearest relative 

of their rights to apply to a Tribunal for a review of the decision to detain.422 The 

Tribunal has no authority over treatment decisions; its jurisdiction is to decide 

whether the conditions for detention still exist.  In comparison, the Mental Health 

Tribunal for Scotland will hear reviews regarding treatment decisions and this offers 

greater safeguards for patients’ right to bodily integrity under article 8 of the ECHR 

and article 17 of the CRPD.423  In England and Wales, patients do have a right to free 

legal advice and representation for Tribunal proceedings.424 Perhaps the advantages in 

a Tribunal proceeding include the hearing being held in the hospital, which may 

reduce the environmental barriers inherent in court proceedings. However, the 

evidence suggests that children and young people find the hospital review for care 

planning to be intimidating and lacking participation focus, which creates barriers to 

their effective involvement in the decision-making process.425  However, the rules of 

the Tribunals place a duty on members to deal with the case “fairly and justly”.426 The 

aim of the Tribunal will be to put the patient at ease and to ensure the patient feels 

comfortable and in a safe environment.427 This duty may have the potential to reduce 

environmental and communication barriers for children and young people seeking to 

be heard.428 

 

                                                        
422 MHA 1983, sections 132 (1) (b) and 132 (3) and (4) 
423 CRAJIA tool: Table 17, Indicator 11.1; Table 18, Indicator 11.2 (structural) (present). 
424 CRAJIA tool: Table 9, Indicator 7.5; Table 12, Indicator 8.7; Table 15, Indicator 9.2. 
425 See findings in LeFrancois, ‘It’s Like Mental Torture’: Participation and Mental Health Services’ 

(2008) 16 International Journal of Children’s Rights 211; Care Quality Commission, Southern Health 

NHS Foundation Trust Child and Adolescent Mental Health Wards Quality Report (2015) 6. 
426 Rule 2 (1) 
427 Hale, Mental Health Law (5th edn, Thomson Reuters 2010) 268. 
428 CRAJIA tool: Table 8, Indicator 7.1 (structural) (process) (present). 



 413 

There is no rule that states the child or young person should be present at the hearing. 

The MHA Codes states that it is normal practice for patients to be present and that 

they may have a representative present with them for support.429  The MHA Code 

refers to patients in general terms and it is unclear if this “normal practice” applies to 

the same extent to children. Having the opportunity to have a supportive person 

attending with the patient at the hearing does seem to indicate the potential for an 

enabling and empowering environment.  However, the presence of a representative, 

advocate, or other person will depend on whether that person has received permission 

from the Tribunal.430 Thus there is no right to have a supportive person present, or for 

someone to represent the child, if the child cannot be at the hearing.  Yet the MHA 

Code suggests that a representative be given the opportunity to speak on behalf of a 

patient where the patient cannot attend the hearing in person.431 The right to a review 

of admission is present for detained children; however, when asking the process 

indicator question, the answer indicates that stronger mechanisms of support are 

necessary to make this right real for children. 

 

Overcoming the barriers outlined above to ensure effective access to justice in the 

context of a Tribunal could include the appointment of a Children’s Guardian to 

ensure the best interests of the child are considered, and to provide support for the 

articulation of the child’s views.  Further to this, an IMHA has the role of helping the 

child understand all aspects of their admission and treatment in hospital and this 

combined approach to representing the child’s view can reduce barriers experienced 

                                                        
429  MHA Code (2015) Para 12.28- 12.30 
430 The Tribunal Procedure: First-tier Tribunal, Health, Education and Social Care Chamber Rules. 

2008. http://www.legislation.gov.uk/uksi/2008/2699/contents/made; MHA Code (2015) Para 12.29. 
431 MHA Code (2015) Para 12.29. 

http://www.legislation.gov.uk/uksi/2008/2699/contents/made
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by children and young people in hospital.432 An example of good practice in ensuring 

the views of the child are heard in other similar proceedings is the operation of the 

Children’s Hearings in Scotland.433 In Scotland, if there are concerns around detention 

about a child under 16 years, the matter can be referred to a Children’s Reporter under 

section 53 of the Children (Scotland) Act 1995.   

 

The Children’s Reporter has the power to investigate and convene a Children’s 

Hearing where the child will be listened to and given a safe environment to share their 

views.  This example is potentially more child-centred thus providing a better 

response to the indicator questions. According to the MHA Code the English Tribunal 

provides a significant safeguard for patients who have had their liberty curtailed under 

the Act.434 Providing children and young people with a right to a review by a Tribunal 

certainly falls within what is envisaged as a child-friendly justice framework.  

However, creating dependable and sustainable supports for children to effectively 

access a Tribunal is what will make the right effective in practice.435  There are good 

indications in the UK of efforts being made to support children to challenge the 

lawfulness of their detention.  An example is the MHA Codes request for them to be 

given assistance at an early stage in order to get access to legal representation for the 

                                                        
432 See Care Quality Commission, Central and North West London NHS Foundation Trust Child and 

Adolescent Mental Health Wards Quality Report (2015) findings report children were informed about 

advocacy service, staff were trained and aware of Gillick test and children felt involved in decisions. 
433  See evidence in European Union Agency for Fundamental Rights, Child-Friendly Justice 

Perspectives and Experiences of Professionals on Children’s Participation in Civil and Criminal 

Proceedings in 10 EU Member States (2015). 
434 Department of Health, Code of Practice Mental Health Act 1983 (2015) para 12.4. 
435 CRAJIA tool: Table 12, Indicator 8.7; Table 8, Indicator 7.1; Table 14, Indicator 9.1; Table 15, 

Indicator 9. 
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Tribunal application and hearing.436 

 

The environment in which the Tribunal is heard and the people concerned with 

hearing the applications play a crucial role in indicating the effectiveness of the 

process from a child’s rights perspective.  It is significant that a CAMHS panel of the 

Tribunal has been established.  This indicates that at least one member of the panel 

considering a child or young person’s case will have experience of working with 

persons under 18 years of age.437 In addition, the Courts and Tribunal Services in the 

UK ensure staff receive training on equality and disability awareness. 438   Her 

Majesty’s Courts Service and the Tribunals Service published reasonable adjustment 

guidance for staff working with service users. The guidance includes information and 

awareness raising on the inclusion of people with disabilities in decision making and 

how to create the appropriate environment for participation in the justice system.439  

The CRPD provides tools for breaking down environmental and other barriers that 

may affect access to Tribunals. Reasonable accommodation is one such tool and is 

provided for in English law. The Equality Act 2010 provides for reasonable 

adjustments and this applies to patients with a mental disorder under the MHA 

1983.440 The reasonable adjustments a patient may need when accessing a Tribunal 

could include ensuring meetings are accessible; that information is communicated in 

                                                        
436 Department of Health, Code of Practice Mental Health Act 1983 (2015) para 19.107; the means test 

for legal representation in Tribunals has been abolished in England: Legal Advice and Assistance 

(Amendment) Regulations 1994, SI 1994/805. 
437 Department of Health, Code of Practice Mental Health Act 1983 (2015) para 19.108. 
438 Committee on the Rights of Persons with Disabilities, Consideration of Reports Submitted by States 

Parties under Article 35 of the Convention, United Kingdom of Great Britain and Northern Ireland 

(2011) para 122. CRAJIA tool: Table 8, Indicator 7.1; Table 16, Indicator 10.2 (process) (present). 
439 Committee on the Rights of Persons with Disabilities, Consideration of Reports Submitted by States 

Parties under Article 35 of the Convention, United Kingdom of Great Britain and Northern Ireland 

(2011) para 123. CRAJIA tool: Table 8, Indicator 7.1; Table 16, Indicator 10.2 (process) (present). 
440 CRAJIA tool: Table 8, Indicator 7.1; Table 16, Indicator 10, 10.1 (structural) (present). 
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an accessible format; that there is specialist skilled staff; and that children are 

provided with an IMHA.441 

 

21. Conclusion  
 

This chapter applied the CRAJIA tool to assess the effectiveness of ‘access to justice’ 

mechanisms within specific areas of mental health law and policy relating to children 

and young people.  The assessment has been of great assistance in seeking to identify 

solutions to the main research question in this thesis.  The conclusions referred to here 

will be used in collaboration with the research in other chapters to generate 

recommendations for the maximisation of children’s access to justice rights in Irish 

mental health law and policy.  The following provides a summary of the research 

carried out in this chapter.  

 

The findings from the application of the CRAJIA tool indicates that the route to 

admission and treatment with the greatest potential to safeguarding children’s rights is 

under the compulsory powers of the MHA 1983. Alternatively, to be compliant with 

the least restrictive principle, and to enhance children’s rights, the safeguards under 

the MHA 1983 should be extended to children and young people admitted informally 

with parental consent.  This means that all children and young people will be entitled 

to exercise their rights to information, capacity assessments, consent to treatment, 

advocacy, and tribunal reviews.442   

 

                                                        
441 Department of Health, Code of Practice Mental Health Act 1983 (2015) para 3.13. 
442 CRAJIA tool:  Table 6, Indicator 6; Table 5, Indicator 5; Table 15, Indicator 9.2; Table 8, Indicator 

7.1; Table 17, Indicator 11.1; Table 18, Indicator 11.2 (structural). 
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Parker argues that ‘[t]he introduction of the Human Rights Act 1998 provides a strong 

argument for adhering to the statutory framework for compulsory powers set out in 

the MHA 1983 rather than relying on parental consent.’ 443   However, the Joint 

Scrutiny Committee on the Draft Mental Health Bill 2004 noted it is more common 

for children and young people ‘to be treated under common law or under the authority 

of those with parental authority who can override the young person’s refusal’.  The 

subsequent reform of the MHA 1983 removes the parental power to override a young 

person’s refusal if he/she has the capacity and refuses admission.  Consequently, the 

MHA 1983 also provides certain safeguards for young people who have the capacity 

to consent to informal admission. They have a right to have their voice heard in 

admission procedures and to consent to treatment.   

 

However, these young people with capacity can have their decision-making authority 

taken away and be admitted against their will if their circumstances fall within the 

criteria for detention under section 2 or 3 of the MHA 1983.  In this situation these 

young people will be detained rather than admitted on parental consent; thus at least 

ensuring the safeguards set out in the MHA 1983 will apply to them.   When young 

people are found to lack capacity these initial self-assertive rights disappear, and they 

can be admitted with parental consent or under the provisions of the MCA 2005.  

Admission under the MCA 2005 is an alternative to informal admission by parental 

consent and offers young people access to statutory safeguards. The following 

principles apply to all decisions impacting the young person in this context: a 

presumption of capacity; a young person should be given support to make a decision; 

unwise decisions are not grounds for finding a lack of capacity; decisions must be 

                                                        
443 Parker, Children and Young People and the Mental Health Act 2007 (November 2007) Journal of 

Mental Health Law 176. 
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made in the best interests of the young person; and the least restrictive alternative 

should be considered before any decision is made.444 These statutory principles satisfy 

a number of the structural indicator questions in the CRAJIA tool.445  Therefore, the 

assessment of these issues leads to the conclusion that the MCA 2005 route is more 

rights-based in comparison to informal admission with parental consent for young 

people who lack capacity. 

 

Although both statutory routes have a number of structural rights; when the 

application and interpretation of these rights are assessed according to the process 

indicators the evidence suggests that in some cases these rights are lost in translation.  

The analysis of the information gathered from the process sources indicate that 

professionals are creating barriers to children realising their rights.  This is evidenced 

through the research in this chapter regarding the UK courts’ jurisprudence in this 

area, the House of Lords report on the application of the MCA 2005, the Care Quality 

Commission reports on CAMHS, and the research study on the experiences of 

children during their inpatient stay in a CAMHS.  Traditional out-dated perceptions of 

childhood, attitudes towards risk-aversion and paternalism, and the general lack of 

awareness of children as individual rights-holders are the main reasons rights are not 

translated into practice.   

 

Notwithstanding the obstacles identified throughout this chapter, the assessment also 

recognised a number of best practice examples that can lead to the realisation of 

children’s rights.  In addition, the research has revealed that although there may be a 

systematic issue with implementing rights, the actual existence of a substantive right 

                                                        
444 MCA 2005, section 1. 
445 CRAJIA tool: Table 3, Indicator 3; Table 5, Indicator 5; Table 8, Indicator 7.1; Table 16, Indicator 

10, 10.1 (structural) (present). 



 419 

in law remains significant for progressing towards achieving the outcomes required 

for the fulfilment of a right.  An example here is the evidence from the CQC reports, 

which suggest that having a concrete right in law certainly translates into greater 

consideration of the issues in the hospital setting.  Gillick competence, capacity and 

consent are all areas that must meet inspection standards.  When this is contrasted 

with the Irish approach in chapter seven it becomes evident that having a right in 

statute creates visibility about the issues, it leads to data collection relevant for 

evaluations and most importantly requires pathways for child participation. 

 

Moreover, the application of the CRAJIA tool has uncovered that in order for 

effective implementation of children’s rights, the content and language of the 

statutory provision is very important to the outcome for the child.  In addition, the 

assessment has identified the absolute need to target decision-making structures or 

those with decision-making power and create a statutory requirement that they 

develop communication and child participation skills if they are professionals 

working with and for children.  It is recommended that this can be done through 

training in continual professional development seminars with specific attention on 

how to apply legal principles in a decision-making process in order to take children’s 

rights seriously.  In addition, the State, in complying with its CRC and CRPD 

obligations, can ensure training on these issues are incorporated in mainstream 

university education.  All of the issues summarised here will be drawn on in chapter 

seven as comparisons, and used in chapter eight to formulate the concluding 

recommendations of this thesis.  
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While young people over 16 years with capacity are entitled by statute to respect for 

their capacity to make decisions, children under 16 years will only have this right 

respected if they are Gillick competent and consent to admission.  This is a rights-

based approach to issues of autonomy and self-determination for the children who fall 

into this category.  Equally, like general healthcare they must be entitled to leave the 

hospital and refuse admission or treatment. However, unlike general healthcare their 

refusal will generally be overridden by parental consent.   Informal admission is 

argued to be the least restrictive route due to a person being free to leave if they so 

wish. However, children admitted informally by parental consent can be admitted 

against their will, or without their consent, and in circumstances amounting to a 

deprivation of liberty. This route fails to comply with the least restrictive principle in 

those situations. This is a catch-22 situation. Ideally, informal admission means one’s 

right to liberty is intact; in fact, this will not always be the case. Informal admission 

by parental consent is inadequate to safeguard children’s rights when liberty and non-

interference with physical and mental integrity are central issues.  Therefore, there is a 

strong argument against parental consent as a less severe measure.446  Rather, the 

safeguards provided in the MHA 1983 should be extended to informal child patients, 

especially since the provisions of the MCA 2005 offer no alternative protections for 

those less than 16 years. 

 

Children and young people detained and treated under Part IV of the MHA 1983 are 

provided with structural safeguards to protect their article 8 right (ECHR) to bodily 

integrity.447 The safeguards under section 57 and 58 of the MHA 1983 provide a 

patient with a right to an assessment of their capacity to give a valid consent, and to 

                                                        
446 Criteria discussed in Litwa v Poland (2001) 3 EHRR 53 [78]. 
447 CRAJIA tool: Table 17, Indicator 11 (structural) (present). 
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have the treatment decision reviewed if they are incapable of consenting, or have 

refused consent and the decision to treat is against their will. This can be seen as a 

response from the UK government to their positive obligations under articles 5 and 8 

of the ECHR.  Children admitted informally who have Gillick competence will have 

their voices respected if they consent to the treatment proposed by the professionals 

dealing with their care. For these children the common law rules for consent apply; 

they must be given information relating to the nature, purpose and consequences of 

the proposed treatment and voluntarily consent to it.  However, these children will 

lose any right to make a decision if they refuse treatment proposed by a professional 

to be in their best interests; this is the case whether they are Gillick competent or not.  

 

Furthermore, children who lack Gillick competence can be treated based on parental 

consent or in their best interests, and significantly, outside the protections and 

safeguards provided in the MHA 1983.  There will be no right to supervision or a 

review of a parent’s consent to a proposed treatment. In such a situation, the treating 

clinician is free to treat without any supervision or review of their decision. The 

statutory provisions outlined above, requiring two opinions when capacity is impaired 

or treatment is against the patient’s will, does not apply.  However, the MHA Code 

does advise that professionals seek the consent of the child for every aspect of care 

and treatment as it arises. 448  While this is respectful advice it fails to meet the 

standard required under article 8 of the ECHR regarding the States positive 

obligations to provide safeguards for this type of situation.449  The evidence presented 

in this chapter indicates that indeed, and as noted by Parker, ‘[t]he group least well 

                                                        
448 Department of Health, Code of Practice Mental Health Act 1983 (2015) para 19.69. 
449 CRAJIA tool: Table 17, Indicator 11 (structural)(absent). 
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served by the MHA 2007 are those children under 16, in particular those considered 

to lack competence to make decisions for themselves.’450  

 

It is recognised in the UK that parental autonomy should be restricted when children 

and young people are found to have the capacity to make their own decisions. The 

scope of parental responsibility was established to ensure respect for children’s 

evolving capacities and their right to be heard and participate in decision-making.  

However, the assessment of mental health law and policy indicates that even when 

children and young people have capacity their refusal of admission can mean their 

right to self-determination can be overridden by parental consent if they are under 16 

years and by court or statutory order if they are over 16 years.  This is despite the 

response in the literature to situations when parents are given absolute autonomy to 

make decisions about treatment and deprivations of liberty, generally this parental 

freedom has been subject to severe criticism for failing to give adequate protection to 

children’s rights.451  And Parker has argued that in the light of the ECHR and more 

recent ECtHR cases, if a case such as Nielsen that affirmed parental autonomy in 

these circumstances were heard today, it would be decided differently. 452   These 

issues highlight the challenges in this area regarding the application of the complex 

legal question of capacity to a child’s rights framework.  

 

D (A Child; deprivation of liberty) was heard in the UK and the court found in favour 

of the parental authority to consent to what would otherwise amount to a deprivation 

                                                        
450 Parker, Children and Young People and the Mental Health Act 2007 (November 2007) Journal of 

Mental Health Law 181. 
451  See for example, Feldman, Civil Liberties and Human Rights in England and Wales (Oxford 

University Press, 2nd edition) 459; and Fortin, Children’s Rights and the Developing Law (2nd edition, 

Cambridge University Press 2003) 55. See also judicial opinions in Gillick. 
452 Parker, Children and Young People and the Mental Health Act 2007 (November 2007) Journal of 

Mental Health Law 178. 
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of liberty. While D’s case involved a non-Gillick competent but compliant child the 

acceptance of parental consent for a deprivation of liberty is worrying.  It is argued 

here that this is not in accordance with ECtHR jurisprudence on article 5, as discussed 

in chapters three and four.  One reason for this is that when children and young people 

are admitted informally, they have no right to apply to a Tribunal to challenge the 

lawfulness of their admission.  A significant finding in the assessment carried out in 

this chapter is that the issue of deprivation of liberty and children is considered a 

serious one in the UK, one that requires safeguards.  The central concern in D’s case 

was whether his parents could consent to what would otherwise amount to a 

deprivation of liberty.  The hospital argued that the parents could not consent to his 

placement in hospital, as the decision would fall outside of the scope of parental 

responsibility, due to the conditions of detention and loss of liberty.  This case and the 

literature considered in this chapter relating to children and deprivations of liberty 

will be used to support arguments in chapters seven and eight for reform, especially 

due to the complete lack of any attempt in Ireland to deal with this issue. 

 

The MHA 1983 provides a number of statutory rights that are absent in an Irish 

context.  Children and young people have the right to be provided with an 

environment in hospital suitable to their age and subject to their needs.453  In addition 

to having a right to an advocate, hospital managers have a duty to inform patients 

about their right to an advocate; this is to ensure patients understand the effect of their 

detention and that they can apply to a tribunal if they have any issues with their 

detention.454  This right to information is critical to effective ‘access’ to such support 

and review mechanisms.  The evidence gathered from answering the relevant 

                                                        
453 CRAJIA tool: Table 20, Indicator 13 (structural) (present). 
454 MHA 1983, section 130D and section 132. 
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structural and process indicator questions from the CRAJIA tool, highlights the 

State’s compliance with the obligation to provide a right to information, and its 

commitment to this right is evident in the MHA Code.455  However, the restriction of 

this right to detained patients only is problematic, especially considering the advice to 

admit informally whenever possible.   Therefore, research suggests that in comparison 

to the approach taken in England and Wales, Scotland offers an example of best 

practice in this area.  The 2003 (Scotland) Act, provides a right to information for the 

purpose of enabling participation and this applies to all children and young people.  

 

Children and young people who are detained under the MHA 1983 have the same 

rights as adult patients to apply to a Tribunal, which has the power to discharge 

patients from detention.456  However, when children and young people are admitted 

informally, they have no right to apply to a Tribunal to challenge the lawfulness of 

their admission.  The MHA Code advises that the informal patient’s care regime and 

whether it amounts to a deprivation of liberty must be kept under regular review.457  

The guidance offered by the Code fails to reach the required structural indicators 

outlined in the CRAJIA tool as children and young people admitted informally are 

denied the safeguards of this review process and therefore denied their right to access 

justice on an equal basis with others.458  While this approach is criticised here, it 

nonetheless is acknowledged that law and policy in the UK take deprivations of 

liberty in the context of children admitted by parental consent seriously.  

                                                        
455 CRAJIA tool: Table 6, Indicator 6 (structural) (process) (present). 
456 CRAJIA tool: Table 12, Indicator 8.4, 8.5; Table 9, Indicator 7.2 (structural) (present). 
457 Department of Health, Code of Practice Mental Health Act 1983 (2015) para 19.46. 
458 CRAJIA tool: Table 8, Indicator 7.1; Table 9, Indicator 7.2; Table 12 Indicator 8.4, 8.5 (structural) 

(absent). 
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The research in this chapter suggests that the MHA 1983, in comparison to the MCA 

2005, offers better access to justice safeguards for young people to challenge the 

lawfulness of their detention.  Fennell notes that the MHA 1983 provisions for 

discharge and applications for a Tribunal hearing are more likely to meet the 

requirements of article 5(4) to a speedy review and access to legal representation, than 

the Court of Protection.459 Hale also suggests that a Tribunal has more advantages for 

the person detained than the Court of Protection.460 One reason for this is the slow and 

cumbersome nature of the proceedings in the Court of Protection.461  Nonetheless, 

reviews are restricted to detained patients and an example of best practice in this area 

is found in the 2003 (Scotland) Act, which provides safeguards for informal patients 

to apply to the Mental Health Tribunal for Scotland, to challenge the lawfulness of 

detention.462   

 

In comparison to Ireland, the law in England and Wales offers greater respect for the 

evolving capacity of the child, and stronger protections for the right to consent, to age 

appropriate environments, information, advocacy, and reviews.  The research in this 

chapter will be used to justify arguments in chapter seven for the need to have 

statutory rights such as those available under the MHA 1983.  Where the application 

of the tool identified deficiencies in the approach taken in England and Wales, this 

chapter considered the approach taken in Scotland to provide alternative best practice 

examples matching the relevant indicators under assessment.  These comparators are 

used in chapter eight to propose recommendations for amendments to the MHA 2001. 

 

                                                        
459  Fennel, Mental Health Law and Practice (2nd  edn, Jordan Publishing 2011) 211. 
460  Hale, Mental Health Law (5th edn, Thomson Reuters 2010) 130. 
461  Ibid., 143. 
462 Section 291 of Mental Health (Care and Treatment) (Scotland) Act 2003. 
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1. Introduction  
 

Chapters one to four of this thesis have examined what it means for children to be 

respected as rights-holders.  Beginning with the development of a theoretical 

framework identifying the theories of rights and justice that underpin and support 

children as social actors with the agency to exercise rights.  Following this, chapters 

three and four critically analysed the human rights frameworks necessary to develop a 

Child Rights Access to Justice Impact Assessment tool, which is outlined in chapter 

five.  The tool encapsulates a human rights-based approach to impact assessments, its 

main purpose is to assist State’s in achieving their obligations to respect, protect and 

fulfill the rights children are entitled to.  Chapter six demonstrated how the CRAJIA 

tool could be applied to gather information on a State’s effective compliance with 

international and regional obligations in the context of meeting children’s access to 

justice rights under mental health law and policy.  In doing so, the assessment 

uncovered evidence of good practice according to the relevant structural and process 

indicators.  Further to this, the assessment tool identified pitfalls in practice that if 

followed will inevitably lead to poor outcomes for children with mental health 

problems.   

 

The assessment in chapter six has been of great assistance in seeking to identify 

solutions to the research questions in this thesis.  The purpose of this chapter is to take 

a similar approach in applying the tool to mental health law and policy in Ireland.  A 

selected number of structural indicators will be used to gather information relating to 
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rights provided in law.  The answers to the structural questions will be analysed 

taking into consideration how the statutory or constitutional provisions are interpreted 

or applied to make the right effective.  The process indicators are crucial to presenting 

a specific and measureable assessment of the issues under consideration.  The 

findings from this application of the tool have led to recommendations for the 

improvement of Irish mental health law from a child’s rights perspective, and these 

are set out in chapter eight. 

 

In Ireland, the Mental Health Act 2001 (MHA 2001) provides the statutory 

framework for the admission and treatment of children with a mental health problem.  

A child is defined as a person under the age of 18 years.1  Significantly, and unlike the 

approach taken in the UK, the MHA 2001 does not differentiate between a child 

under 16 years and a young person 16 or 17 years. Research indicates that one in ten 

children suffer from mental health problems severe enough to cause impairment,2 

which can lead to substantial distress and have a serious impact on the child or young 

person’s life, development and relationships. 3   When this happens children may 

require specialist mental health care and treatment by Child and Adolescent Mental 

Health Services (CAMHS).  CAMHS operates under a tiered model and the tertiary 

service provides inpatient care and treatment for those children with complex and 

severe mental health problems.  

 

Children are in a very vulnerable position when they are admitted for treatment to an 

inpatient hospital; they are denied the power to exercise the legal rights they are 

                                                        
1 Mental Health Act 2001, section 2. 
2  Health Service Executive, Fifth Child and Adolescent Mental Health Service Annual Report 

(2012/2013). 
3 Health Service Executive, CAMHS Standard Operating Procedure (2015) para 12.2. 
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entitled to, and law provides that adults can make decisions on their behalf.  More 

worryingly they are effectively deprived of their liberty, which leads to a loss of many 

other human rights.  The right to liberty is of profound importance to each and every 

one of us.  Therefore, it is vital that law and policy provide appropriate safeguards 

that respects, protects and fulfills the rights of children in these circumstances.  The 

safeguards in the MHA 2001 relating to children have been the subject of debate and 

criticism for some time.  Literature supports the fact that children’s rights are not 

adequately protected under the MHA 2001.4 The unfortunate reality is that rather than 

enhancing children’s rights in this area, the government has allowed their voices to be 

silenced. 

 

2. Theme 1: Status of International and Regional Human Rights Law in 

Ireland 
 

This section considers the first structural indicator from the CRAJIA tool, which asks 

whether the relevant human rights instrument has been ratified by the State and if so, 

is it incorporated into a constitution or legislation.5 Ratification and incorporation is 

crucial to the effective implementation of children’s rights and thus to an effective 

remedy where these rights are violated. In Irish domestic law, the Constitution is the 

supreme source of human rights protection and legislation and case law are other 

important but inferior sources.  For international human rights law to create rights 

enforceable in Irish courts, the Oireachtas must incorporate international law into 

                                                        
4 Recent recognition of this in Department of Health, Interim Report of the Steering Group on the 

Review of the Mental Health Act, 2001 (2012) 14; Kilkelly, Children’s Rights in Ireland Law, Policy 

and Practice (Tottel Publishing 2008) 435; Mental Health Commission, Code of Practice on the 

Admission of Children under the Mental Health Act 2001 (2006); Law Reform Commission, Report on 

Children and the Law: Medical Treatment (2010); Shannon, Report of the Special Rapporteur on Child 

Protection (2010) 51. 
5 CRAJIA tool: Table 1, Indicator 1 (structural). 
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domestic law.  This is due to Ireland’s status as a dualist State, which means that 

international human rights obligations only bind the State and the State will be 

monitored to ensure it complies with these obligations.6 The only international human 

rights treaty incorporated into Irish law is the ECHR, with the enactment of the 

European Convention on Human Rights Act 2003.7  The application of the ECHR in 

Irish domestic law means that all State agencies must follow fair procedures where 

their actions can interfere with an individuals ECHR rights.8  This indicates that the 

Health Service Executive when providing mental health inpatient services, and 

undertaking administrative proceedings regarding children in its care must have clear 

regard for their ECHR rights. 

 

In addition, Ireland is a member of the European Union and EU law is directly 

enforceable in Irish courts. Ireland is therefore bound by the EU Charter, which 

protects rights and freedoms applicable to children.9  While the strict dualist stance 

taken by Ireland emphasises that international human rights law is not binding within 

the State, ratification of international instruments requires the State to take measures 

to meet the standards proclaimed under each instrument. Although Ireland has ratified 

the CRC, 10  the ICCPR, 11  and the ICESCR, 12  the legislature has been slow to 

incorporate these instruments directly into Irish law.13 Ireland has also accepted the 

                                                        
6  Irish Constitution, article 29.6. 
7  European Convention on Human Rights Act 2003. 
8  See Pullen & others v Dublin City Council [2008] IEHC 452. 
9  The Treaty of Lisbon entered into force in December 2009, this means the EU Charter was given 

binding legal effect equal to that of the EU Treaties. 
10 CRAJIA tool: Table 1, Indicator 1 (structural) (present). 
11 CRAJIA tool: Table 1, Indicator 1 (structural) (present). 
12 CRAJIA tool: Table 1, Indicator 1 (structural) (present). 
13 Convention on the Rights of the Child (ratified 28 September 1992); International Covenant on Civil 

and Political Rights (ratified 8 December 1989); International Covenant on Economic, Social and 

Cultural Rights (ratified 8 December 1989); Ireland has not accepted the OP to the ICESCR, which 

allows citizens of the State to submit a communication to the Committee (CESCR) that Ireland has 

violated rights under the ICESCR. 
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individual complaints mechanism under the Optional Protocol to the CRC on a 

communications procedure (OPIC). 14   This is significant for the progression of 

children’s rights as the OPIC encourages State parties to develop national 

mechanisms to enable children to have effective remedies for violations of their 

rights.15   

 

Ireland has signed but not yet ratified the CRPD and its Optional Protocol on 

individual complaints. However, the government has promised to ratify the CRPD 

and recently outlined its roadmap to ratification.16 This includes the enactment of 

capacity legislation, which aims to introduce much welcomed supported decision-

making systems. Further to this there are a number of recent developments in 

domestic law and practice, which highlights that international law is taken seriously in 

Ireland.  Evidence is found in the constitutional amendment on children’s rights, and 

other legislative reforms that incorporate various provisions and principles relevant to 

the human rights-based approach advanced in this thesis.17 Further to this, Irish courts 

are responding by interpreting domestic law in light of international obligations.18  

Policy development is also heavily influenced by Ireland’s international obligations, 

evidence of this is found in the recent publication of the National Strategy, Better 

Outcomes, Brighter Futures.  This policy document promises that Ireland will live up 

to the standards in the CRC.  Ireland’s Third and Fourth Periodic Report outlines 

progress in realising children’s rights and the CRC Committee’s response encourages 

                                                        
14 Optional Protocol to the CRC on a communications procedure (accepted, September 2014). CRAJIA 

tool: Table 1, Indicator 1.1 (structural) (present). 
15 CRAJIA tool: Table 7, Indicator 7. 
16 See Roadmap to Ratification of the United Nations Convention on the Rights of Persons with 

Disabilities; available at: http://www.justice.ie/en/JELR/Pages/PB15000549 
17 Thirty-First Amendment of the Constitution (Children) Act 2012 was signed into law 28th April, 

2015; Assisted Decision-Making (Capacity) Act 2015; Children and Family Relationships Act 2015; 

Child and Family Agency Act 2013. 
18 See MX (Apum) v HSE [2012] IEHC 491 for evidence of court awareness and acknowledgment of 

the CRPD; O’Domhnaill v Merrick [1984] IR 151. 

http://www.justice.ie/en/JELR/Pages/PB15000549
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Ireland to develop CRIA to further progress the State’s compliance with the CRC.19  

Therefore, international law is of persuasive and influential value for the State, its 

agencies and other bodies when reforming laws, and developing policies and practices 

in mental health service delivery.  

 

3. Theme 2: General Principles of Human Rights and Implementation 
 

In Ireland, the right to equality is found in article 40.1 of the Constitution: ‘all citizens 

shall, as human persons, be held equal before the law.’ 20  Further to this the 

Constiution protects other core fundamental rights including, the right to liberty 

(article 40.4); the right to life (article 40.3.2); family rights (articles 41 and 42); and 

children’s right (article 42A). The courts have also identified a number of 

unenumerated rights through interpreting the provisions of the Consitution. Although 

not expressly referred to in the Constitution the following rights are provided for 

under it: the right to bodily integrity,21 the right not to have health endangered by the 

State and freedom from torture and from inhuman or degrading treatment or 

punishment,22 the right to litigate and have access to the Courts,23 the right to legal 

representattion, and the right to fair procedure. 24   The rights enshrined in the 

Constitution provide sound evidence of the presence of structural indicators; however, 

the structural nature of these rights cannot produce positve child outcomes unless the 

                                                        
19 Committee on the Rights of the Child, Concluding Observations on the Combined Third and Fourth 

Periodic Reports of Ireland (2016). 
20 CRAJIA tool: Table 2, Indicator 2 (structural) (present). 
21  Re Ward of Court [1996] 2 IR 79. 
22  Ryan v Attorney General [1965] IR 294. 
23  Airey v Ireland (1979) 2 EHRR 305. 
24  In Re the Criminal Law (Jurisdiction) Bill [1977] IR 129 O'Higgins CJ, discussing article 38.1 of the 

Irish Constitution stated: ‘[t]he phrase ‘due course of law’ requires a fair and just balance between the 

exercise of individual freedoms and the requirements of an ordered society’.   
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State and the courts view children as rights-holders and implement their rights 

accordingly. 

 

There are a number of government and non-governmental bodies that work towards 

implementing the rights enshrined in the Constitution and statute, thus ensuring rights 

have an impact in the lives of those affected. The Irish Human Rights and Equality 

Commission (IHREC) has a statutory duty to have due regard to human rights and 

equality when undertaking its functions. The Ombudsman for Children’s Office 

(OCO) is tasked with promoting children’s rights in Ireland. The OCO handle 

complaints made by young people or adults on behalf of young people. Unfortunately, 

complaints from children in mental health services do not fall under its ambit. The 

Mental Health Commission (MHC) has this function and is obliged to protect the 

rights of children detained under the MHA 2001. Other bodies that work towards 

implementing children’s rights in Ireland include the Department of Children and 

Youth Affairs, the Child and Family Agency, and the Health Service Executive has a 

specific role in promoting the welfare of children in CAMHS.  The role and function 

of these State agencies towards progressing better outcomes and brighter futures for 

children with mental health problems are considered in the following discussion to 

gather information to populate the relevant process indicators identified from the 

CRAJIA tool.  

 

4. The Welfare Principle  
 

The best interests of the child or what has originally been referred to in domestic 

frameworks as the ‘welfare principle’ is one of the guiding principles under the CRC 
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and one that must be considered in ‘all actions concerning the child’.25  In ‘all actions’ 

indicates the broad scope of the best interests principle in article 3 of the CRC, and 

thus the wide ambit of duty bearers who must consider this principle.  The list of duty 

bearers in article 3 of the CRC is broad enough to cover all ‘actors’ in mental health 

care and treatment related procedures.  In order to identify the impact of this right for 

children with mental health problems it is necessary to examine its structural form in 

law and its application by the courts’ and other agencies with responsibilities to 

promote the best interests of the child.  This section will outline the structural 

indicators for the child’s right to have his/her best interests assessed.  While this thesis 

argues for a move away from the welfare approach and its associated paternalistic 

outcomes, the principle nevertheless continues to be used in Irish child law and is 

advanced as the mechanism used to secure the child’s best interests according to the 

CRC.26   

 

It is interesting to note at this juncture that there are recent changes in legislation 

indicating a transfer from welfare terminology to best interests, and this will be 

discussed shortly.  In Ireland, the Guardianship of Infants Act 1964 (GIA 1964) first 

established the principle of the paramount welfare of the child in guardianship, 

custody and access proceedings.  The GIA 1964 together with the Children and 

Family Relationships Act 2015 (CFRA 2015) governs the private area of family law. 

The main piece of legislation dealing with the welfare of children in public law 

proceedings is the Child Care Act 1991 (CCA 1991).  The CCA 1991 is an important 

piece of legislation relevant to the assessment of children’s rights under mental health 

law. As will be discussed further below, the MHA 2001 and the CCA 1991 both 

                                                        
25 CRAJIA tool: Table 3, Indicator 3. 
26 United Nations, Common Core Document forming Part of the Reports of States Parties, Ireland 

(2014). 
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operate to provide safeguards for children who are detained under section 25 of the 

MHA 2001.  

 

The CCA 1991 has as its central principle the paramount welfare of the child and 

obliges the Child and Family Agency (Tusla) and the courts to consider the child’s 

welfare when undertaking their functions.27  Prior to Tusla, the HSE was the agency 

with responsibility for promoting the child’s welfare and its functions according to the 

CCA 1991 have now been transferred to Tusla.28  Tusla is the newly established 

statutory agency with the responsibility to manage and deliver services to support and 

promote the development, welfare and protection of children in Ireland.29 However, 

Tusla is not responsible for promoting the welfare of children in inpatient CAMHS, 

this function remains with the HSE.  It is argued that this fragmentation in service 

management and delivery adds confusion to the effective implementation of 

children’s rights in this area and only serves to further separate and stigmatise 

children with mental health problems as ‘different’ and outside of Tusla’s 

protection. 30   Add this fragmented approach in service delivery with the well-

documented uncertainty and confusion regarding the scope and function of the best 

interests principle, and rights-based outcomes for children in need of inpatient care 

and treatment is worrying.31 

 

                                                        
27 Sections 3 and 24 of the CCA 1991. 
28 Section 82(2) and schedule 1 of the Child and Family Agency Act 2013 (CFAA 2013).  
29 Child and Family Agency Act 2013. 
30 See recognition of this issue in the recently published, Committee on the Rights of the Child, 

Concluding Observations on the Combined Third and Fourth Periodic Reports of Ireland (2016) paras 

43(c) and (e). 
31  See chapters two and three regarding the difficulties with the application of the best interest 

principle. 
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Although Tusla is the main agency with the responsibility to promote and protect the 

welfare of children according to the CCA 1991, when discussing the provisions of the 

CCA 1991 applicable to the MHA 2001 the HSE is responsible for promoting 

children’s welfare in mental health care and treatment.  There is no definition of 

‘welfare’ in the CCA 1991.  However, the CCA 1991 is the State’s response to its 

constitutional obligations to provide for children if their parents fail to do so,32and 

article 42.1 of the Constitution describes welfare as involving the ‘religious and 

moral, intellectual, physical and social’ welfare of the child. Section 3 of the CCA 

1991 provides that Tusla must promote the welfare of children and in carrying out this 

function, it must consider the principle that it is generally in the best interests of the 

child to brought up in her own family.33 It is assumed that the latter section is also 

applicable to the HSE according to its role under both the CCA 1991 and the MHA 

2001.   

 

In addition, section 24 states that it is the duty of the courts when considering the care 

and protection of a child, to have regard to the rights and duties of parents, and to 

regard the welfare of the child as the first and paramount consideration.  The court 

must also, in so far as is practicable, give consideration to the wishes of the child in 

line with her age and understanding.34 It is evident from these statutory provisions 

that children have a right to have their welfare considered, and as part of this process 

to have their wishes heard when the courts and the State are making decisions 

affecting their lives.35 This is an example of Irish legislation attempting to reflect the 

principles of the CRC concerning best interests and participation. Therefore in law 

                                                        
32  Original article 42.5, now replaced by article 42A.2. 
33  Section 3 (2) (c) of the CCA 1991.  
34  Section 24 of the CCA 1991. 
35  CRAJIA tool: Table 3, Indicator 3; Table 5, Indicator 5 (structural)(present). 
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children have a right to express their views when their ‘welfare’ is being assessed. 

However, whether these rights proclaimed in law, in their current form, are in fact 

effective will be assessed throughout this chapter against the relevant human rights 

indicators from the CRAJIA tool.  

 

5. Overview: Children’s Rights and Consent to Medical Treatment 
 

As referred to in chapter two, the notion of childhood and when it ends is an issue of 

continued discussion in society.  In reality there is no one junction where childhood 

ends and adulthood begins; it is through the development of capabilities and 

experience that a child gradually becomes an adult.  However, there is no thought 

given to individual capabilities and experience when strict age limits determine when 

a child reaches majority and therefore obtains certain rights and responsibilities.  In 

Ireland, legislation serves as a gateway to rights for children, who must wait until they 

come of age to participate in certain behaviour, such as, decision-making in 

healthcare, voting, drinking, smoking, and sexual intercourse.  Generally by legal 

definition, a child is a person under the age of 18 years.36   However, in certain 

circumstances the law can provide for the attainment of legal personhood prior to 

reaching the age of majority. This is evident in section 23 of the Non-Fatal Offences 

Against the Person Act 1997 (NFOAPA 1997), which permits those over 16 years to 

consent to medical, surgical, and dental treatment.37  

 

                                                        
36 Age of Majority Act 1985, section 2; Child Care Act 1991, section 2; Mental Health Act 2001, 

section 2; United Nation Convention on the Rights of the Child 1989, article 1. 
37 Section 23(2) defines “surgical, medical or dental treatment” as including “any procedure undertaken 

for the purposes of diagnosis, and … applies to any procedure (including, in particular, the 

administration of an anaesthetic) which is ancillary to any treatment as it applies to that treatment.” 
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The NFOAPA 1997 is the main legal framework dealing with young people and their 

right to consent to medical treatment in Ireland.  Significantly, there is no parental 

involvement or consent required under the Act, which differentiates it from the MHA 

2001 and the common law right of parents to make treatment decisions on behalf of 

their child.38  Further to this, there is no prohibition in the NFOAPA 1997 to prevent 

those younger than 16 years from giving a valid consent to medical treatment.  In the 

UK, the courts have interpreted a provision39 similar to section 23 of the NFOAPA 

1997 as permitting children under 16 to consent to medical treatment if they are 

Gillick competent.40  The NFOAPA 1997 recognises that young people are rights-

holders with the capacity to exercise choice in medical treatment.41  However, the 

MHA 2001 does not engage with issues of capacity in relation to consent or refusal of 

treatment in respect of children, defined under the Act as less than 18 years. 42  

Consequently, Irish law provides different ages of consent for medical treatment 

depending on whether you have a physical or mental health problem. The 

inconsistencies in Irish law between the MHA 2001 and the NFOAPA 1997 gives rise 

to significant difficulties from an access to justice for children perspective.   

 

In addition, a further barrier to children exercising their rights in this area is evident in 

the constitutional protection of parental autonomy.  The superior position of parental 

rights in Irish law has the potential to curtail the freedom of choice given by 

legislation to a 16 and 17 year old to consent to medical treatment.43  This is most 

                                                        
38  Case law will be discussed below; see North Western Health Board case. 
39  The Family Law Reform Act 1969, section 8. 
40  Gillick v West Norfolk and Wisbech AHA [1985] AC 112. 
41 CRAJIA tool: Table 4, Indicator 4; Table 17, Indicator 11; Table 18, Indicator 11.2 

(structural)(present). 
42 Mental Health Act 2001, section 2. 
43  See discussion in Office of the Minister for Children, The Child’s Right to be Heard in the 

Healthcare Setting (Dublin, 2006). 
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evident in medical treatment decision-making in mental health law.  The MHA 2001 

applies strict age limits restricting children, including 16 and 17 year olds, from any 

involvement in treatment decisions.  Instead, it is the parents who will consent to 

treatment on behalf of the child.  This is in stark contrast to the more rights-based 

approach taken in the UK as outlined in chapter six.  In the UK the ‘scope of parental 

responsibility’ creates restrictions on parents’ rights and transfers instead a 

responsibility on them to ensure children are exercising their rights in line with their 

capabilities.  It is recognised that parents and legal guardians are considered the best 

people to safeguard the health and well-being of their children.  However, article 5 of 

the CRC requires parents to guide their children in the exercise of their rights, rather 

than removing this right by substituting their decision on the child’s behalf.  The lack 

of provision in mental health legislation for children’s consent to and refusal of 

medical treatment is a clear disregard for their rights, thus indicating poor outcomes 

for children according to the CRAJIA tool.  This issue will be discussed in greater 

detail under the MHA 2001 section below. 

 

6. Children’s Rights, Parental Autonomy and the Constitution  
 

Significantly in an Irish context, when discussing the rights children are entitled to, 

consideration must be given to the family as the fundamental unit group of society.  

Before embarking on a discussion of children’s rights in Ireland, it must be noted that 

the very concept of ‘children’s rights’ as independent from their parents’ has been 

contested for decades.  Even today there is evidence that, ‘injustice, inequality, 

hypocrisy and the denial of human rights occur in many areas of child law’. 44  

                                                        
44  See discussion in Shannon, Child Law (Round Hall 2010) chapter 1. 
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However, the evolution in the protection of children’s rights through the recent 

constitutional amendment holds hope and potential for positive improvements in 

children’s lives through the realisation of their rights.  Prior to the CRAJIA of mental 

health law and policy, children’s rights must be set in context and this part will 

discuss the approach of the Irish courts to children as rights-holders pre-constitutional 

amendment.  After this, consideration will be given to the potential impact of the 

amendment for children’s rights under mental health law.  Noting the caveat that it 

will not be until the courts begin to develop jurisprudence in accordance with the new 

constitutional amendment, that the true impact of article 42A will be known. 

 

In addition to setting out the constitutional context of children’s rights, the following 

discussion is also necessary to understand how the child’s rights enshrined in law 

(structural indicators) are applied in practice (process indicators) to have an impact in 

the child’s life (outcome indicator).  Consequently, this section will assess the 

responsibility of the courts’ to promote children’s rights.  This will be achieved by 

applying the relevant process indicators to gather information.45  The best interests of 

the child is continually referred to throughout this thesis and this is due to it being the 

most widely known and applied principle in the context of children and decision-

making.  As will become evident from the following discussion, it is generally the 

best interests of the child that is used to determine the rights children are entitled to in 

any given case.  Although it is the most widely used principle in children’s rights 

issues the concern is that it is possibly the least understood.  For this reason, the 

                                                        
45 CRAJIA tool: Table 3, Indicator 3 (process). 
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guidelines introduced by the CRC Committee are promoted as the best way to 

interpret and apply this well-known concept.46   

 

If the Irish government and its agencies apply the best interests assessment according 

to these guidelines, the potential for maximising the realisation of children’s rights is 

enhanced greatly.  As Smyth notes, ‘the principle of the best interests of the child is 

something of a Trojan Horse of a principle, bringing to bear all the rights of the child 

that are relevant to the particular context’.47  In this regard the application of the best 

interests principle has the great task of linking all rights in the decision-making 

process to achieve the best outcome for the child.48  The approach of the Irish courts’ 

to applying the best interests principle will be assessed in the following paragraphs 

and this assessment is significant to underpin how the courts’ interpretation of the 

Constitution can impact children’s rights in the area of mental health law. 

 

Article 41 of the Constitution gives rights to the family based on marriage and article 

42 States that parents have an inalienable right and duty to provide for the ‘religious 

and moral, intellectual, physical and social education of their children’.  Therefore, 

the ‘family’ as understood in the Constitution refers to the family based on the 

institution of marriage.49  This translates into Irish law, through court interpretation of 

the Constitution, as meaning the family is superior to the State itself and any attack on 

this institution is firmly outlawed by articles 41 and 42.50  Children who are members 

of the constitutional family are treated differently to children from non-marital 

families and this difference in treatment is clear from Supreme Court cases involving 

                                                        
46 See chapter three. 
47 Smyth, European Asylum Law and the Rights of the Child (Routledge 2014) 35. 
48 CRAJIA tool: Table 3, Indicator 3 (outcomes). 
49 State (Nicoloau) v An Bord Uchtála [1966] IR 567. 
50 Ibid. 
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family law disputes.  If a child is born to a marital family the child’s right are 

generally presumed without question to be found within the protection of the family 

under articles 41 and 42 of the Constitution.51  Children born out of wedlock will 

generally have their rights protected under article 40.3 of the Constitution.52  These 

alternative approaches to the protection of children’s rights introduce a level of 

uncertainty for children wishing to exercise the rights they are entitled to. 

 

Against parental rights and duties, it is clear that children also have rights under 

article 40.3 of the Constitution.  In Re Article 26 and the Adoption (No. 2) Bill 1987,53 

the Supreme Court held that the rights of the child who is a member of a family are 

not limited to the family-based protections set out in articles 41 and 42 of the 

Constitution, but that the child also has personal rights under article 40.3 of the 

Constitution.  Rights children are entitled to include the right to dignity, the right to 

bodily integrity and the right to autonomy or self-determination.54  The latter rights 

represent evidence of the structural protection in Irish law of general human rights 

obligations.55  However, Shannon suggests that from the point of view of the best 

interests of the child, the protection provided in article 40.3 is deficient.56  Moreover, 

as is uncovered below, after consideration of the courts’ approach to the best interests 

of the child under articles 41 and 42, it is evident that this approach to protecting 

children’s rights is also deficient.  An illustration of situations in which children’s 

                                                        
51 Re JH an infant [1985] IR 375; North Western Health Board v HW and CW [2001] 3 IR 622; N v 

Health Service Executive [2006] 4 IR 374; [2006] IESC 60. 
52  G v An Bord Uchtala [1980] IR 32. 
53  [1989] IR 656. 
54  For cases concerning children’s rights under the Constitution see: G v An Bord Uchtala [1980] IR 

32; O.G v Eastern Health Board [1998] 1 ILRM. 241; FN v The Minister for Education [1996] 2 

I.L.R.M 297; Re Article 26 and the Adoption Bill (no 2) 1987 [1989] IR 656. 
55 CRAJIA tool: Table 2, Indicator 2 (structural) (present). 
56 Shannon, Child Law (2nd edn, Round Hall 2010) 13.  
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rights have not been proportionately considered along with their parents rights, can be 

seen in the following cases.   

 

In Re JH (an infant)57 the court had to decide which of the parents, adoptive or 

natural, the child should remain with.  Finlay C.J. said the infant being a child of 

married parents has in addition to the rights of every child, rights under the 

Constitution as a member of the family.  One such right being the protection by the 

State of the family to which it belongs.58  In Re JH, the best interests of the child had 

to be considered according to section 3 of the GIA 1964.  The court held that the GIA 

1964 must be interpreted consistently with the Constitution.  It was held that section 3 

of the GIA 1964 must be construed as involving ‘a constitutional presumption that the 

welfare of the child is to be found within the family’.59  Subsequent jurisprudence has 

found that this presumption is difficult to rebut; it will only be rebutted if the parents’ 

fail in their duty and this failure has been clearly established.60  

 

Article 42.5 of the Constitution, now replaced by new article 42A, provided the 

criteria for State intervention in family matters, namely where parents fail in their 

physical and moral duty to their children, the State shall intervene to supply the place 

of the parents, however, only in ‘exceptional cases’.  Failure in this sense is total 

failure and this set a high threshold for State intervention in family life.  In North 

Western Health Board v HW and CW, Murray J. opined that in order to displace this 

presumption, ‘there must be some immediate and fundamental threat to the capacity 

of the child to continue to function as a human person, physically, morally or socially, 

                                                        
57 [1985] IR 375. 
58 Ibid 394. 
59 [1985] IR 375. 
60 See N v Health Service Executive [2006] 4 IR 374; [2006] IESC 60. 



 445 

deriving from an exceptional dereliction of duty on the part of the parents.’61  The 

judiciary have stated that, ‘[t]he people have chosen to live in a society where parents 

make decisions concerning the welfare of their children and the State intervenes only 

in exceptional circumstances’.62 Although many would not wish for increased State 

intervention in family life, there remains a vested interest in insuring that the 

threshold is not set too high, especially if we acknowledge the danger that some 

children can be subject to in either an institutional or family environment.63  

 

The leading authority on the duty of parents to care for the health and welfare of their 

children is Ryan v A.G., O Dalaigh J.  stated: 

 [o]ne of the duties of parents is certainly to ward off dangers to the health of 

their children and in the court’s view there is nothing in the Constitution 

which recognises the right of a parent to refuse to allow the provision of 

measures designed to secure the health of its child when the method of 

avoiding injury is one that is not fraught with danger to the child and is within 

the procurement of the parent.64  

 Consequently, parents can consent to treatment and refuse treatment on behalf of 

their child; however, this right is limited to a degree.  The UK courts, like the Irish 

courts have placed limits on parental rights.  Arguably the constitutional protection of 

parental autonomy has not permitted the same level of restrictions found in the UK’s 

concept of ‘parental responsibility’, as such a restriction could be seen as an attack on 

                                                        
61 [2001] 3 IR 635, 741. 
62  See North Western Health Board v HW and CW [2001] 3 IR 622, 722. 
63  In Ireland the consequences of not listening to the voice of the child is well documented, see the 

Kilkenny Incest Investigation Report, (Government Publications, Dublin, 1993); Gibbons, N. (2010) 

Roscommon Child Care Case: Report of the Inquiry Team to the Health Service Executive. Dublin: 

Health Service Executive. Available at: 

http://www.hse.ie/eng/services/Publications/services/Children/RoscommonChildCareCase.html 
64   [1965] IR 294, 350.  

http://www.hse.ie/eng/services/Publications/services/Children/RoscommonChildCareCase.html
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the rights of the family.  Nonetheless, in the case of North Western Health Board v 

HW and CW,65 the Supreme Court did set out some of the limits placed on a parent’s 

right to consent to or refuse medical treatment by applying a balancing or best 

interests test. 

 

In North Western Health Board, a dispute arose between the natural parents and the 

health board.  The parents refused to give consent to have the PKU blood test carried 

out on their child.  The health board (pre-HSE) believed the PKU test was in the best 

interests of the child.  Denham J. took the view that to order the PKU test in this case 

would establish a very low threshold for State intervention in future cases relating to 

children.  Consequently, the parents’ decision to refuse the PKU test was one they 

were entitled to make under the Constitution.  The Supreme Court held that article 42 

of the Constitution protected the parents’ rights, as it was not established that this was 

an exceptional case requiring State intervention to protect the rights of the child.  

Furthermore, the Supreme Court set out a test to determine when parental rights to 

make decisions for their children would be limited.  Denham J. described the test as 

follows:  

[t]he test involves the weighing of all the circumstances, including parental 

responsibility, parental decisions, the child’s personal rights, and the rights of 

all persons involved with and in the family, to determine in these 

circumstances what is in the best interests of the child. In the circumstances, 

the refusal of the PKU test did not place the child at risk to an extent sufficient 

to merit interference with the parents’ rights.66   

                                                        
65 North Western Health Board v HW and CW [2001] 3 IR 622. Hereinafter North Western Health 

Board. 
66 [2001] 3 IR 622.   
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This case shows that if there is evidence to rebut the presumption that the best 

interests of the child are to be found within the family, the court will consider the 

evidence.  Denham J.’s balancing test does seem to meet the requirement that every 

child has the substantive right to have her best interests assessed in the judicial 

decision-making process.67  However, if the threefold concept of the best interests 

principle is applied here then more weight should have been given to the medical 

evidence, which provided that the child would benefit from the PKU test.  The 

interpretive aspect  of the threefold concept requires that when a legal provision is 

open to more than one interpretation, the interpretation that most effectively serves 

the child’s best interests should be chosen.68 The procedural aspect requires that the 

impact of the decision on the child must be evaluated.  Despite the medical evidence 

the best interests of the child seemed to rank below the autonomy of the family.  This 

application of the best interests principle would not lead to the rights-based outcome 

required by article 3 of the CRC.69  However, when the court decided North Western 

Health Board the child was actually out of the danger zone in relation to the medical 

conditions the PKU test was to rule out, therefore there was no great risk to the child.  

The child in this case was also too young to be given the feedback about the decision-

making process and its potential impact, which is required according to the 

application of the threefold concept.  It would be interesting to see if the child were 

still at risk would the judiciary have decided the case any differently.  Commentary 

                                                        
67 CRAJIA tool: Table 3, Indicator 3 (process) (present). 
68 Committee on the Rights of the Child, General Comment No 14 The Right of the Child to have his or 

her Best Interests taken as a Primary Consideration (2013) para 6 (b). CRAJIA tool: Table 3, Indicator 

3. 
69 CRAJIA tool: Table 3, Indicator 3 (outcome). 
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indicates that it would, the higher the risk for the child the greater the protection 

afforded to her rights.70  

 

Judicial opinions expressed in the North Western Health Board case highlight the 

superior ranking of parental autonomy on medical consent matters and illustrate the 

reluctance of allowing State interference in such issues.71  Taking account of the 

opinions in North Western Health Board, the leading Irish case dealing with medical 

treatment decisions, winning respect for the rights of children to autonomy in the 

context of mental heath care decisions will be a struggle.  Keane C.J. dissenting gives 

the only recognition of the child as an autonomous person, while the decision of the 

majority ‘hints at a hard path for the child wishing for cogent and mature reasons to 

escape the “inalienable and imprescriptible” rights inherent in the clutches of the 

family.’72  It seems that a child’s rights are only considered where there is either a 

parental failure of duty or where the life of the child is at risk.  Parental failure of duty 

will lead to a best interests assessment otherwise the best interests of the child is 

presumed to be whatever the parents’ decide is best for her/him.  A threat to life or 

limb inevitably leads to an application of the common law doctrine of necessity, 

which can lead to overriding the child or young person’s right to make medical 

treatment decisions.  Either way the application of the best interests principle in these 

circumstances is paternalistic and incompatible with a rights-based approach.  

 

                                                        
70 Martin, ‘Parental Rights to Withhold Consent to Medical Treatment for their Child: A Conflict of 

Rights?’ (2001) 7 Irish Law Times 114, 117. 
71 Martin, ‘Parental Rights to Withhold Consent to Medical Treatment for their Child: A Conflict of 

Rights?’ (2001) 7 Irish Law Times 114.   
72 Mills, ‘Constitutional Law- PKU: Please Keep Unclear?’ (2001) 8(1) Dublin University Law Journal 

180, 185. 



 449 

Evidence of the parental failure scenario was supported in N v Health Service 

Executive and others.73  In this case, baby Ann was placed for adoption by her natural 

parents, who later married and sought her return from the prospective adoptive 

parents.  The adoptive parents counter claimed to keep custody.  In the High Court, 

MacMenamin J. focused on Ann’s best interests.  He believed her welfare was best 

served by remaining with the adoptive parents, to whom she had become very 

attached.  The Supreme Court reversed this decision.  There was ample evidence 

presented by experts that taking Ann out of a loving environment and placing her with 

virtual strangers would have traumatic consequences for her mental health.  

Nonetheless, the Supreme Court stressed that the test was whether the married parents 

had failed in their duty to their child.  As they had not so failed, then there was no 

basis for rebutting the constitutional presumption that Ann’s welfare is best found 

within the married family.  

 

The different level of protection afforded to marital and non-marital children is 

evident in the above baby Ann case.  During the case McGuinness J. focused on the 

impact the marriage of the child’s parents had on the court’s approach to the best 

interests of the child:  

[Before the marriage], the central issue before the court to which all evidence 

would be directed would be the best interest of Ann …Once the marriage took 

place, the Byrnes became a constitutional family with all the concomitant 

rights and presumptions … The central issue to be considered by the court 

                                                        
73 [2006] 4 IR 374; [2006] IESC 60. 
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underwent a metamorphosis; it was no longer the best interess of the child but 

the lawfulness or otherwise of the Doyle’s custody of her.74 

 

The Supreme Court has continually held that where a parent’s actions are at issue, 

‘[i]t is presumed that his or her actions are in accordance with the best interests of the 

child’.75 Shannon highlights the implication of the Supreme Court’s jurdisprudence in 

cases concerning the welfare of a marital child; the courts will not assess the welfare 

of the child unless there is evidence that the parent’s conduct would not serve the 

child’s best interests.76 In Ireland, the District Court is charged with ensuring the care 

and protection of children who require admission to an approved hospital for mental 

health treatment.  The doctrine of precedence requires lower courts to follow superior 

judicial decisions, therefore, when consent to medical treatment is being considered it 

is likely the parents’ rights will override the child’s right to consent or refuse 

treatment.   

 

It is also arguable that the principle of parental autonomy is used to justify the courts 

paternalistic approach to children as rights-holders under mental health law.  Whether 

the child is a marital or non-marital child can be significant when a court considers 

what is in the child’s best interests.  To apply this in a mental health scenario: when a 

child, marital or non-marital, is admitted to hospital for mental health treatment, there 

is no mechanism for her to express her views regarding admission and treatment, or to 

have her evolving capacity respected.77  Instead for the marital child, the court will 

assume that her best interests, which should include her views, corresponds with her 

                                                        
74 N v Health Service Executive [2006] 4 IR 374; [2006] IESC 60 [79]. 
75 McK v Information Commissioner [2006] IESC 2; N v Health Service Executive [2006] 4 IR 374; 

[2006] IESC 60; North Western Health Board v HW and CW [2001] 3 IR 622. 
76  Shannon, Child Law (2nd edn, Round Hall 2010) 12. 
77  Discussed in more detail later. 



 451 

parents wishes to have her treated in hospital.  For children of unmarried parents the 

courts’ can refer to statute as outlined earlier in the section on the welfare principle, 

rather than the Constitution, which requires that the outcome is in the child’s best 

interests. This means that the court, in considering admission, will carry out a best 

interests assessment based on all evidence reported on the circumstances of the 

child.78 The MHA 2001 requires that all decisions under the Act be made considering 

the patient’s best interests.79  With the invisibility of children in the MHA 2001 and 

the courts’ approach to best interests assessments as discussed above, it is difficult to 

see how the child’s right to have her best interests assessed in accordance with the 

threefold concept advocated by the CRC Committee is being met.  It is definitely 

significantly curtailed.  The divergence in approach outlined above is surely 

discriminatory and should not be happening in practice, especially since the 

introduction of the Status of Children Act 1987.80  The latter Act introduced equality 

between children in legislation notwithstanding the marital status of their parents’.  

Nonetheless, the Irish courts jurisprudence indicates such discrimination is warranted 

by the constitutional protection of the marital family.  

 

The outcome of the Baby Ann case81, and others,82 caused public debate on the lack of 

constitutional rights for children.  Continued deference to parental rights creates an 

invisibility around children leading to a lack of effective implementation of their 

rights.  The approach of Irish courts’ to children’s rights in the latter cases can be used 

as an indicator of what factors the courts’ will take into consideration when dealing 

                                                        
78  See discussion regarding the divergence in approach to what is in the child’s best interests (marital 

or non-marital) in Shannon, Child Law (2nd edn, Round Hall 2010) chapter one. 
79  Mental Health Act 2001, section 4. 
80  Section 3 
81  N v Health Service Executive [2006] 4 IR 374; [2006] IESC 60. 
82  A v Governor of Arbour Hill Prison [2006] IESC 45 and CC v Ireland [2006] IESC 33. 
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with the question of children’s rights in the context of mental health care and 

treatment.  Many have argued that the prioritisation of parental rights over children’s 

rights is unacceptable and does not take account of children as individual rights-

holders. 83   It was due to the latter line of argument that calls were made for a 

constitutional amendment to expressly provide for children’s rights within the 

Constitution.84  Due to public unease with this issue, the government published its 

proposals to amend the Constitution in 2007 in order to expressly provide protection 

for children. 

 

Discussing a constitutional amendment the All Party Oireachtas Committee on the 

Constitution, suggested that: 

 

the silence of Article 41 in relation to children means that the rights of the 

family are effectively exercised by the parents and that the rights of children 

may not be given due weight within the family.85   

 

The Committee discussed the opposing views of society on the issue of children’s 

rights.  On the one hand there was the traditional model of the family and its 

supporters, which believe children’s rights are sufficiently protected in the 

Constitution under article 40.  On the other hand was the equality model; supporters 

of this model strongly support amending the Constitution to include children’s rights.  

This highlights the tension discussed in chapter two regarding the children’s rights 

                                                        
83 See Kilkelly and O’Mahony, ‘The Proposed Children’s Rights Amendment: Running to Stand Still?’ 

(2007) 10(2) Irish Journal of Family Law 19, 22. 
84 See The All-Party Oireachtas Committee on the Constitution, Tenth Progress Report The Family, 

(2006) 88; Report of the Constitution Review Group (Dublin, 1996) 330; Children’s Rights Alliance, 

The Constitution and Children: Position Paper (2007) 14. 
85 The All-Party Oireachtas Committee on the Constitution, Tenth Progress Report The Family (2006) 

88. 
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movement and the opponents to this movement.  There is a group in society which 

fears that any further strengthening of children’s rights would interfere with the 

autonomy of the family.  These supporters of the ‘traditional model’ see the CRC as a 

vehicle for reducing the authority of parents.86  This fear is not only recognised in 

Ireland but has also been debated in Australia.  Jones in her interpretation of the CRC 

believes this fear is a myth and a total misunderstanding of its context, as the CRC 

places great emphasis on the importance of family life.87   The task of achieving 

agreement on the wording of the constitutional amendment proved to be complex and 

time consuming due to the opposing views within society on the issue of children as 

rights-holders.  This is evidenced in the work of the Joint Committee on the 

Constitutional Amendment on Children.88  It took eight years of debate, from the 

publication of the first proposed amendment until the enactment of the Thirty-First 

Amendment of the Constitution (Children) Act 2015, to enshrine children as rights-

holders in Irish law.   

 

This section highlighted the paternalistic approach adopted by the judiciary when 

applying the best interests principle to protect the rights of children.  In order for the 

rights-based approach advocated in this thesis, and enshrined in the CRAJIA tool, to 

be effective in practice the judiciary charged with giving effect to constitutional and 

statutory provisions must read the best interests principle in accordance with the new 

approach intended for it.  Evidence to support this thesis is found in recent 

commentary regarding the implementation of the best interests principle in Ireland, by 

the CRC Committee, which recommends that: 

                                                        
86 Ibid. 
87 Jones, ‘Myths and Facts Concerning the Convention on the Rights of the Child in Australia’ (1999) 

Australian Journal of Human Rights 28, 30. 
88 Joint Committee on the Constitutional Amendment on Children (2007 – 2011). 
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the State party strengthen its efforts to ensure that this right is appropriately 

integrated and consistently interpreted and applied in all legislative, 

administrative and judicial proceedings and decisions as well as in all policies, 

programmes and projects that are relevant to and have an impact on children.  

In this regard, the State party is encouraged to develop procedures and criteria 

to provide guidance to all relevant persons in authority for determining the 

best interests of the child in every area and for giving it due weight as a 

primary consideration.89 

 

 

7. Transition to a Rights-based Approach: The Thirty-First Amendment 

of the Constitution on Children’s Rights 
 

A referendum on the Thirty-First Amendment of the Constitution was held during 

November 2012.  The majority of those who voted, voted in favour of amending the 

Constitution to include children as rights-holders.90  The amendment required the 

removal from the Constitution of article 42.5 and its replacement with article 42A.  

The purpose of the Thirty-first Amendment of the Constitution is to expressly 

recognise children in their own right within the Constitution.  Article 42A affirms 

each child’s inherent rights.  While the amendment gives strong recognition to the 

protection of children under the Constitution, it continues to respect the rights of the 

family, therefore article 41, which gives special recognition to the family based on 

marriage is preserved in full.  Shannon suggests that article 41 can have negative 
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implications for the development of new jurisprudence on children’s rights. 91  

Nonetheless, the strongly worded article 42A.1 could be the required balancing 

measure between parents’ rights and children’s rights.  The ‘imprescriptible’ rights of 

all children is removed from its previous position in article 42.5 and stands alone as a 

strong recognition of the rights of all children in article 42A.1.  Shannon suggests that 

the separation of children’s rights in article 42A.1, from its previous position in article 

42.5, current article 42A.2.1, means that it is no longer necessary to establish parental 

failure before the child’s rights are considered.92  However, the relationship between 

article 41 and article 42A.1 is not clear and this means that the courts will have to 

determine how to reconcile these competing constitutional provisions.  Shannon 

argues that the court in carrying out this balancing task could insist on the 

preservation of parental autonomy and continue to apply that the child’s best interests 

are protected within the family unit.93  The approach of the Supreme Court in N v 

Health Service Executive, suggests that the superior court firmly supports the 

constitutional protection of the family.  Due to this, Shannon argues that the Supreme 

Court might be unwilling to make significant changes to the constitutional 

jurisprudence in this area, and such an approach can be justified by the doctrine of 

precedent.94  

 

Aside from the above competing rights within the Constitution, it is evident that the 

new article aims to remove discrimination between children based on the marital 

status of their parents.  In addition, article 42A is a significant development in Irish 

law in respect of meeting our international obligations to respect, protect and fulfill 

                                                        
91 Shannon, Child Law (2nd edn, Round Hall 2010) 32. 
92 Ibid., 34-38. 
93 Ibid., 32. 
94 Ibid., 33. 
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children’s rights.  The incorporation of the right to be heard, and that the best interests 

of the child shall be the paramount consideration, is a huge triumph for both children 

in Ireland and their advocates who lobbied vigorously for the inclusion of these 

rights.95  However, there is a concerning caveat to the rights now enshrined in the 

Constitution; how will their status be interpreted?  The new constitutional provisions 

in article 42A require that, ‘provision shall be made by law’ for the best interests of 

the child to be paramount and  ‘as far as practicable … the views of the child shall be 

ascertained and given due weight having regard to the age and maturity of the 

child’.96  The fact that legislation is now required to provide for the application of 

these rights could lead to their subordination to legislative status.  With the 

Constitution being the superior source of law it is arguable that the constitutional 

status of article 41 will weigh higher in any balancing test considered by the courts’.97  

 

Even if the status of the rights do not become an issue, the narrow wording of the 

amendment causes concern for the rights of children who do not come within the 

proceedings expressly provided for; adoption, guardianship, custody, and access.  The 

Ombudsman for Children’s Office expressed its reservation with this aspect of the 

amendment stating that it fails to meet the standard of articles 3 and 12 of the CRC.98  

The latter articles are not qualified; they apply to all children.  However, the wording 

of the Constitution can be interpreted narrowly and therefore limiting the duty of the 

State to provide mechanisms for all children to have effective access to these rights.  

For example there is no obligation on the State to include the right to be heard in 

                                                        
95 See comments in Joint Oireachtas Committee Report on Constitutional Amendment on Children 

(2010). 
96 Article 42A.4.1, 42A.4.2. CRAJIA tool: Table 3, Indicator 3; Table 5, Indicator 5 
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97 See discussion in Shannon, Child Law (2nd edn, Round Hall 2010) 32-44. 
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Constitution (Children) Bill 2012 (2012) 13. 
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mental health law for children.  The anticipated effect of article 42A could have a 

variety of outcomes for children.  The amendment could develop a much-needed 

philosophy on children’s rights or it could change very little.99  It is significant that 

children’s rights are now embedded in the Irish Constitution.  This is a strong 

structural indicator that children must be respected as rights-holders.  The question 

that remains to be answered is whether the amendment will lead to a change in 

process, a change in judicial legal reasoning where children are listened to and their 

rights respected as belonging to them.100 

 

8. Welfare versus Best Interests Dichotomy  
 

Despite the protection provided in both the Constitution and statute, the welfare 

oriented approach taken by the State and the judiciary, as well as the deference to 

parental autonomy creates one of the major challenges in Irish law for children 

wishing to exercise their rights.101  Duncan asserts that the constitutional position of 

parental autonomy has had the implication of influencing the legislature in drafting 

legislation providing for children’s rights.102  While this may be true in the past, there 

are signs of change with the recently enacted CFRA 2015 and Child and Family 

Agency Act 2013 (CFAA 2013).  The CFRA 2015 was enacted post constitutional 

amendment and incorporates the rights of the child as now enshrined in the article 

42A.  In particular, the CFRA 2015 provides for the child’s right to have her best 

interests assessed, which includes her right to express her views in matters affecting 

                                                        
99 Shannon, Child Law (2nd edn, Round Hall, 2010) 43. 
100 See CRAJIA tool: Table A. 
101 See discussing in Shannon, Child Law (2nd edn, Round Hall 2010). 
102 Duncan, ‘The Constitutional Protection of Parental Rights’ in the Report of the Constitutional 
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her life.103  Further to this, Part V of the CFRA 2015 sets out what considerations 

must be taken into account when determining the best interests of the child.  Section 

31 outlines the factors the court should have regard to and they include: the views of 

the child concerned that are ascertainable; 104  the physical, psychological and 

emotional needs of the child concerned; 105  the child’s age and any special 

characteristics; 106  and any harm which the child has suffered or is at risk of 

suffering.107  

 

In ascertaining the views of the child the CFRA 2015 provides that the court, ‘shall 

facilitate the free expression by the child of those views’ and if necessary the court 

may order a report under section 32.108  Like section 31, the section 32 report offers 

greater detail and guidance regarding what constitutes the child’s best interests and 

how to facilitate the child’s right to express a view, when compared to similar 

provisions under the CCA 1991.109 The provisions of the CCA 1991 will be discussed 

in more detail below due to their significance in procedural matters under the MHA 

2001.  For example section 32 reports shall be procured from an ‘expert’ as opposed 

to a ‘person’.110  Furthermore an expert can be appointed to determine and convey the 

views of the child, and in doing so can determine the maturity of the child and 

whether the child is capable of forming a view.111  This provides a mechanism for the 

assessment of the child’s capacity to participate in line with article 12.112 Of interest 

                                                        
103 CFRA 2015, section 31. 
104 CFRA 2015, section 31 (2) (b) 
105 CFRA 2015, section 31 (2) (c) 
106 CFRA 2015, section 31 (2) (g) 
107 CFRA 2015, section 31 (2) (h) 
108 CFRA 2015, section 31 (6) (a) and (b) 
109 CCA 1991, Section 24 and 27. 
110 CCA 1991 section 27 
111 CFRA 2015, section 32 (b)  
112 CRAJIA tool: Table 5, Indicator 5 (structural)(present); also of relevance are Tables 14 and 15, 

Indicators 9.1 and 9.2. 
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in this legislative development, as with the constitutional provision, is the limitation 

of its scope.  The best interests assessment checklist in the CFRA 2015 governs the 

area of guardianship, custody and access.  Further to this, the CFRA 2015 amends the 

GIA 1964 by replacing the long established welfare principle with a best interests 

principle.113  However, the welfare provisions in the CCA 1991 remain intact.  The 

inference indicates that the new provision detailing what is required for a best 

interests assessment will apply in the proceedings mentioned above under both the 

GIA 1964 and the CFRA 2015 but not the CCA 1991.  This disparity in legislative 

approach, with the narrow wording in article 42A, creates further uncertainty 

regarding the application of the new more rights-based best interests assessment, as 

outlined in the CFRA 2015, to children under mental health law.  

 

Another dimension to this area is the new provision entitled ‘Best Interests and Views 

of the Child’ in section 9 the CFAA 2013.  The latter Act requires that when Tusla is 

performing its functions under the CCA 1991 it must now have regard to the best 

interests of the child as the paramount consideration,114 and shall ascertain the views 

of the child and in doing so give due weight to the age and maturity of child.115  This 

recent legislative enactment moves away from ‘welfare’ language and introduces the 

best interests principle in statute. Further to this, when comparing section 9 of the 

CFAA 2013 with section 3 of the CCA 1991 it is interesting to note that section 9 has 

removed any mention of parental rights and the reference to the principle that it is 

generally in the best interests of a child to be brought up in his/her own family. 

Recalling the earlier discussion regarding the transfer of functions between the HSE 

and Tusla this change creates confusion as to whether the HSE in carrying out its 

                                                        
113 CFRA 2015, section  
114 CFAA 2013, section 9 (2).   
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function should apply the new best interests approach to children in CAMHS?  It is 

unlikely as the CFAA 2013 applies only to Tusla and therefore the HSE will have to 

continue their functions to promote the welfare of children according to the original 

section 3 in the CCA 1991.  Of course the HSE will also have to consider the MHA 

2001 when promoting the best interests of children in need of inpatient CAMHS.  

Right now the inference is that the original ‘welfare principle’ enshrined in the CCA 

1991 will apply to children under the MHA 2001.  While the new best interests 

principle provided in the CFRA 2015, the CFAA 2013, and article 42A will apply to 

most other child law situations. 

 

The statutory provisions relevant to a best interests assessment are discussed above 

due to their value to children’s rights jurisprudence.  In this context the content of 

structural indicators, such as the best interests provisions outlined above, are 

important when the courts’ are interpreting statute to make decisions impacting on a 

child’s life.  Notwithstanding the content of a statutory provision, legal frameworks 

can only be effective if those implementing them do so in accordance with their 

legislative intent.  After due consideration of the Irish Supreme Court’s jurisprudence 

on children’s rights it becomes clear that its legal reasoning is based on the 

application of the interest or will theory of rights.  Hence, the traditional judicial 

approach to children’s rights is based on the welfare-oriented understanding of 

rights.116  This approach is clear in Hardiman J.’s decision in N. v. Health Service 

Executive.117  His rationale for deciding the case was based on his perception of the 

child as having only interests or entitlements, which were to be exercised by a third 

party (parent or the State):  

                                                        
116 XY a minor v HSE [2013] IEHC 490; N v Health Service Executive [2006] 4 IR 374; see discussion 

in Shannon, Child Law (2nd edn, Round Hall 2010) chapter one. 
117 N v Health Service Executive [2006] 4 IR 374 



 461 

 

A right conferred on or deemed to inhere in a very young child will in practice 

fall to be exercised by another on his or her behalf. In practice, therefore, 

though such a right may be ascribed to a child, it will actually empower 

whoever is in a position to assert it, and not the child himself or herself.118 

 

As the above case did concern a very young child, the argument could be made that 

the evolving capacity of an older child would certainly be taken into account.  

However, with the court’s strong adherence to non-interference in family life, and the 

overly paternalistic approach of the Judiciary in the area of mental health law,119 

rights-based outcomes remain uncertain for children requiring inpatient CAMHS.  

Unless a child-friendly justice framework is specifically incorporated into the MHA 

2001, it is likely that children will remain invisible, the rights they are entitled to 

meaningless, and government commitments merely words on paper. 

 

 

9. Overview: Mental Health Law and Policy 
 

The enactment of the MHA 2001 pre-dated the drafting of the CRPD and the 

publication of A Vision for Change.120  In 2012, the government appointed a Steering 

Group to review the MHA 2001 in line with their commitment in the Programme for 

Government. The review provides Ireland with the opportunity to develop the law in 

compliance with international human rights law and standards, such as those set out in 

                                                        
118 Ibid., 503. 
119 Discussed below. 
120 Health Service Executive, A Vision for Change Report of the Expert Group on Mental Health Policy 

(2006). 
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the CRAJIA tool. The Steering Group published the Interim Review of the MHA 

2001, which was then referred to an Expert Group for a second phase of review and 

their report was published in March 2015.121 These reports are significant indicators 

for future reform of mental health law and policy in Ireland.  Consequently, the 

reviews will be assessed to determine their likely impact on children admitted to 

inpatient CAMHS, in accordance with the CRAJIA tool. The Mental Health 

Commission (MHC) and the Inspectorate of Mental Health Services (IMHS) are 

statutory bodies that operate to promote high standards and good practices in the 

delivery of mental health services. The MHC is also tasked with protecting the 

interests of detained patients and to give effect to this function the MHC have written 

Codes of Practice, Rules, and Regulations.  The following MHC documents are of 

particular interest for gathering data to populate the process indicators selected for 

this assessment: the Code of Practice Relating to Admission of Children under the 

Mental Health Act 2001 and its Addendum (MHC Code);122 and the Reference Guide 

Mental Health Act 2001 Part Two Children.123  The IMHS is required by law to 

inspect approved hospitals to ensure they are in compliance with the MHA 2001, its 

Regulations,124 the Codes of Practice, and the Quality Standards.125 The IMHS reports 

are also used as a source for the process and outcome indicator assessment. 

 

 

                                                        
121 Department of Health, Interim Report of the Steering Group on the Review of the Mental Health 

Act, 2001 (2012); Department of Health, Report of the Expert Group Review of the Mental Health Act, 

2001 (2015). 
122 Mental Health Commission, Code of Practice Relating to Admission of Children under the Mental 

Health Act 2001 (2006); Mental Health Commission, Code of Practice Relating to Admission of 

Children under the Mental Health Act 2001 Addendum (2009). 
123 Mental Health Commission, Reference Guide Mental Health Act Part Two Children (2006). 
124 Mental Health Act 2001 (Approved Centres) Regulations 2006. 
125 Mental Health Commission, Quality Framework Mental Health Services in Ireland (2007). 
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The Health Service Executive (HSE) is the statutory body responsible for the delivery 

of health services and is charged with reporting annually on the progress of CAMHS. 

Further to this, the HSE is responsible for developing policies and procedures to guide 

health professionals in their functions and for the effective delivery of health services. 

Of particular interest is the HSE National Consent Policy, which offers guidance for 

health professionals when considering how to gain a valid consent for the treatment of 

children and young people.126 The consent policy, while aimed at general health care, 

provides a section covering issues of capacity and consent for mental health 

treatment. 127  In addition, the HSE has developed a CAMHS Standard Operating 

Procedure (SOP), the purpose of which is to ensure the delivery of CAMHS reflects 

the clinical needs of children and is consistent across the country.128 It is interesting to 

note that these HSE process indicator sources make the distinction between ‘child’ 

and ‘young person’ when giving guidance on consent or participation issues, while 

the MHC guides make no such distinction.129 

 

 

The CAMHS SOP states that the service aims to enable children, young people and 

their families to build their capabilities and improve their mental health and well-

being. 130   This aim aligns with the central theory of the Capability Approach 

                                                        
126 Health Service Executive, National Consent Policy Part Two Children and Minors (2014). 
127 Ibid. 
128  Health Service Executive, Child and Adolescent Mental Health Services Standard Operating 
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129  See for example the Health Service Executive, Child and Adolescent Mental Health Services 
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the Mental Health Act 2001 (2006), and Mental Health Commission, Reference Guide Mental Health 

Act Part Two Children (2006). 
130  Health Service Executive, Child and Adolescent Mental Health Services Standard Operating 

Procedure (2015) para 12.3.  CRAJIA tool: Table 4, Indicator 4; Table 14, Indicator 9.1 (process) 
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discussed in chapter two, and in order for it to be successful resources must be 

provided to build support mechanisms for children’s participation in their healthcare.  

As discussed in chapter two, law tends to treat children differently to adults and this is 

generally based on societies conception of childhood.  Significantly chapter two 

argues that this difference in treatment must not interfere with the child’s inherent 

right to dignity and equality.  Moreover the concept of childhood, as advanced 

through the perspective of the sociology of childhood, views children as social actors 

with capacity to interact in reciprocal relationships. 131   This perspective is 

complemented by the Capability Approach to child development and capacity 

building and requires respect for children’s agency and their right to participate in 

their life stories.  Therefore, while children may be placed in a different context to 

adults when assessing mental health laws, there cannot be complete separation of the 

issues as children have much in common with vulnerable adults whom are the subject 

of mental health laws.  Human rights are universal, inherent, and inalienable and 

children like adults are holders of human rights.  It is with this in mind that the MHA 

2001 will be assessed. 

 

 

10. Mental Health Act 2001: Admission to Hospital   
 

There are two routes for child admission to hospital for mental health care and 

treatment: one is by means of parental consent and the other is through section 25 of 

the MHA 2001.  The admission of children to inpatient CAMHS invokes a number of 

human rights concerns due to the very nature of mental health care and treatment.  

                                                        
131 See chapter two. 
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Mental health laws are set up to regulate when society can place restrictions on an 

individuals rights when this is necessary in the interest of the individual or to protect 

the public interest.  This approach provides for coercive interventions and as such 

mental health law must provide safeguards to balance against deprivations or 

restrictions of human rights.  The following sections will apply the CRAJIA tool to 

measure whether the current and proposed safeguards for Irish mental health law and 

policy meet international human rights standards.  This assessment will take into 

consideration the findings from chapter six, the law and policy identified in the latter 

chapter will be used as a comparison when measuring whether law and policy in this 

jurisdiction provides a child-friendly justice framework.  This assessment will 

ultimately lead to two results: the identification of a system to maximize children’s 

rights so that they will be empowered to contribute to their well-being; and provide 

evidence to assist the State in meeting its obligations to realise children’s rights under 

mental health law so they may reach their full potential.    

 

The definition of ‘mental disorder’ and the criteria for admission is outlined in section 

3 of the MHA 2001 as follows:  

‘mental disorder’ means mental illness, severe dementia or significant 

intellectual disability where—(a) because of the illness, disability or dementia, 

there is a serious likelihood of the person concerned causing immediate and 

serious harm to himself or herself or to other persons, or 

(b) (i) because of the severity of the illness, disability or dementia, the 

judgment of the person concerned is so impaired that failure to admit the 

person to an approved centre would be likely to lead to a serious deterioration 
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in his or her condition or would prevent the administration of appropriate 

treatment that could be given only by such admission, and  

(ii) the reception, detention and treatment of the person concerned in an 

approved centre would be likely to benefit or alleviate the condition of that 

person to a material extent.132 

The Expert Group report recommends a redefinition of mental disorder and the 

separation of this definition from the criteria for detention.133  The recommendation 

removes intellectual disability and dementia from the definition of mental disorder, 

and replaces the term mental disorder with mental illness. The agreed definition of 

mental illness is as follows:  

Mental illness means a complex and changeable condition where the state of 

mind of a person affects the person's thinking, perceiving, emotion or 

judgment and seriously impairs the mental function of the person to the extent 

that he or she requires treatment.134  

Further to this the Expert Group proposed new criteria for detention: 

(a) the individual is suffering from mental illness of a nature or degree of 

severity which makes it necessary for him or her to receive treatment in an 

approved centre which cannot be given in the community; and 

(b) it is immediately necessary for the protection of life of the person, for 

protection from a serious and imminent threat to the health of the person, or 

for the protection of other persons that he or she should receive such treatment 

                                                        
132 Mental Health Act 2001, section 3(1). 
133 Department of Health, Report of the Expert Group Review of the Mental Health Act, 2001 (2015) 

16. 
134 Ibid., 17. 
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and it cannot be provided unless he or she is detained in an approved centre 

under the Act; and 

(c) the reception, detention and treatment of the person concerned in an 

approved centre would be likely to benefit the condition of that person to a 

material extent.135  

 

The main shift in focus in the newly proposed definition and criterion is the necessity 

of treatment. This is similar to the approach taken for section 3 compulsory 

admissions in the UK. The current mental disorder criteria applies equally to the 

involuntary admission of children, this admission procedure is outlined in section 25 

of the MHA 2001. Section 25 includes a treatment requirement and therefore the 

changes to the detention criterion arguably will have no real procedural effect on 

children detained under the MHA 2001. One criticism of the MHA 2001, from a 

children’s rights perspective is the uncertainty surrounding which provisions in the 

Act apply to them.  Due to this,  the Expert Group recommend that a separate section 

of the MHA 2001 should cover issues relevant to children.136 This recommendation is 

of crucial importance to the visibility of children and their rights in this context. There 

is no example in the report regarding what the separate part of the MHA 2001 will 

look like.  Instead, there is a number of recommedations and guiding principles 

outlined, and their potential impact on children’s rights will be considered throughout 

this chapter.  

 

                                                        
135 Ibid., 22. 
136 Ibid. 
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11. Involuntary Admission of Children 
 

The MHA 2001 refers to patients with a ‘mental disorder’; however, the term mental 

health problem is used in this research and includes those who are suffering from a 

mental disorder.137 When referencing the procedure for admission set out in section 

25, the term ‘mental disorder’ will be used for the purpose of legislative clarity, other 

than that the term mental health problem will be used.  Section 25 of the MHA 2001 

provides that where it appears that a child is suffering from a mental disorder, and the 

child requires treatment which he or she is unlikely to receive unless an order is made 

under section 25, then the HSE may make an application to the District Court for an 

order authorising the detention of a child to an approved centre.138  The provisions 

relating to involuntary admission apply differently to children and adults.  Adults are 

admitted through statutory procedure and children admitted involuntarily will be 

admitted through court procedure.  The route to admission, whether statutory or court 

ordered, does not of itself indicate that greater safeguards are expected from one 

rather than the other.  The identification of one route as providing greater safeguards 

than another route depends on the safeguards inherent in that procedure.  The section 

2 and 3 admission process in the UK for example, are statutory in nature and do not 

require a court order.  The evidence from the assessment in chapter six indicates that 

this route can offer greater safeguards than a court process in some areas.139  In order 

to determine if the section 25 route to admission provides child-friendly justice 

safeguards, it is assessed in the following section according to the CRAJIA tool.  

                                                        
137 See chapter one. 
138 Mental Health Act 2001, section 25(1)(a) and (b) 
139  Hale regards Court of Protection as cumbersome, lacking in participation focus, lacks the 

appropriate accommodations for hearing the voice of the patient, see discussion in chapter six.  Hale, 

Mental Health Law (5th edn, Thomson Reuters 2010). 
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The HSE has a duty under the MHA 2001 to make an application to the court for 

involuntary admission.  There are two ways this application can proceed; one is with 

parental consent and the other is without it.  Where the HSE has parental consent a 

child should be examined by a consultant psychiatrist and a report prepared prior to 

any consideration of an application to the court for admission.140  Where the parents’ 

cannot be found or do not consent to the report, the court can order the assessment of 

the child by the consultant psychiatrist.141  After consideration of the report, if the 

court is satisfied that the child is suffering from a mental disorder and requires 

treatment the child can be detained for a period not exceeding 21 days.142  Following 

this first detention period the HSE can apply for an extension for a period not 

exceeding 3 months,143 and after that for periods not exceeding 6 months.144  The 

extension will not be made unless a report from a consultant psychiatrist satisfies the 

court that the child is still suffering from a mental disorder.145  The timeframes alone 

cause concern when they are assessed according to article 5 and 6 of the ECHR.  The 

latter articles require a ‘speedy’ remedy to take proceedings against arbitrary 

detention.  There is no such mechanism for children detained under the MHA 2001 

and this issue will be dealt with later when discussing the right to a review of 

detention and treatment.  

 

                                                        
140 Where the HSE cannot find the parents or the parents refuse to consent to the assessment of the 

child, the Consultant Psychiatrist (CP) report will not be made prior to application (section 25 (2) and 

(3)); see Health Service Executive, Child and Adolescent Mental Health Services Standard Operating 

Procedure (2015), prior to an application to court it is the CP’s responsibility to ensure there is a bed 

available, 31 para 29.1. 
141 Mental Health Act 2001, section 25 (4). 
142 Ibid., section 25 (6).  
143 Ibid., section 25(9). 
144 Ibid., section 25 (10). 
145 Ibid., section 25 (11). 
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Applying the CRAJIA tool to the above process for admission under section 25 it 

becomes evident that the child’s rights are non-existent in the preliminary assessment 

for admission.  There is no statutory requirement for information to be provided to the 

child,146 or for the consultant psychiatrist to assess the child in an age appropriate 

environment, or for the child to be provided with support to facilitate her/his 

participation in the assessment.147  Indeed there is no requirement for the consultant 

psychiatrist to be an expert in child and adolescent psychiatry, which is regarded as 

best practice and advocated for by the MHC.  Further to this, safeguards for patients 

during the involuntary admission process under sections 2 and 3 of the UK MHA 

1983, requires the recommendation of two medical practitioners.148  This is referred to 

as a second opinion safeguard and offers checks and balances when an individual is 

about to be deprived of his/her right to liberty.  The reformed involuntary admission 

procedure for children should have similar protections.149  In fact if we apply the five-

step process recommended by the CRC Committee for compliance with article 12 it is 

clear that there is no apparent adherence to this obligation evident in the admission 

process.  To reiterate the requirements for some of the relevant steps in this process as 

outlined in chapter four: 

Access to justice is crucial to the realisation of these steps.  The first step is 

preparation and in order for the child to have the ‘ability to achieve’ a remedy 

they must be given information about their rights.  The second step refers to 

                                                        
146 Although section 4 provides for notification it does not refer to children nor exclude them and the 

MHC advice is that it should apply to children but that it is a discretionary right and the matter is left to 

the CP see Mental Health Commission, Code of Practice Relating to Admission of Children under the 

Mental Health Act 2001 (2006) para 11.4 discussed further below. 
147 CRAJIA tool: Table 5, Indicator 5; Table 6, Indicator 6; Table 13, Indicator 7.1; Table 15, Indicator 

9.2 (structural) (absent). 
148  See chapter six. 
149 The Expert Group recommend that a second opinion is sought by the CP for the involuntary 

admission procedure for adults, see Department of Health, Report of the Expert Group Review of the 

Mental Health Act, 2001 (2015). 
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the hearing and significant to this will be an accessible and age appropriate 

environment, which includes a safe space to express views.  The third step 

requires an assessment of the child’s capacity and this requires the provision 

of a mechanism that complies with due process.  An example of a mechanism 

complying with due process is a set of principles, preferably statutory, to 

inform decisions of capacity assessors; the principles will include presumption 

of capacity to form a view and right to express that view and have it given due 

weight.150 

Add to this, the CRC Committee’s recommendation that all children should be 

assessed on a case-by-case basis having regard to a best practice guide,151 and the 

realisation is that Irish mental health law and policy does not provide guidance for the 

assessment of children’s capacities.  This is most likely due to the welfare-oriented 

approach applied to children with mental health problems as lacking decision-making 

capacity.   

 

11.1. Capacity and the expert group recommendations 

The recommendations by the experts for reform in the area of capacity indicate a 

preference for the welfare approach to children under 16 years.  The research analysis 

provided in this thesis is clear regarding the effective implementation of the right to 

be heard.  The application of this right in the area of mental health means that 

notwithstanding the admission route children have a right to be heard and to have 

their capacity assessed to determine the influence of their views.  However, the Expert 

Group states that ‘there should be no automatic presumption of capacity for children 

                                                        
150 See chapter four. 
151 Committee on the Rights of the Child, General Comment No 12 The Right of the Child to be Heard 

(2009) paras 40-47. 
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under the age of 16.’152  This is at odds with the non-restrictive approach of article 12 

of the CRC, which applies to all children irrespective of age.  The CRC Committee 

have given clear guidance on the application of article 12 and stated that there is ‘an 

obligation for State parties to assess the capacity of the child to form an autonomous 

opinion to the greatest extent possible.’153  In the UK, similarly in Australia and the 

United States, they protect article 12 rights through the application of the ‘mature 

minor’ principle where all children under 16 years are given the opportunity to have 

their voice heard.154 In order for the State to meet its human rights obligations to 

listen to and support the views of the child, the MHA 2001 requires a provision that 

will first facilitate the free expression of children’s views and second it must provide 

a process to assess their capacity when attributing what weight must be given to their 

views.155 

  

There is potential for better outcomes for young people aged 16 and 17 years with the 

Expert Group recommendation to reform the MHA 2001 by inserting, for them, a 

presumption of capacity to consent to and refuse admission and treatment.156  This 

recommendation is welcome and has been strongly advocated for by the Irish Law 

Reform Commission (LRC) and Amnesty International Ireland.  The LRC in their 

research found there is no reason to differentiate between issues of capacity and 

consent in relation to physical and mental health.157  In fact, the LRC158 and Amnesty 

                                                        
152 Department of Health, Report of the Expert Group Review of the Mental Health Act, 2001 (2015) 

73-74. 
153 Committee on the Rights of the Child, General Comment No 12 The Right of the Child to be Heard 

(2009) para 20 
154 See chapter six. 
155 CRAJIA Tool: table 5, indicator 5; this is further supported by the application of tables 14 and 15, 

indicators 9.1 and 9.2. 
156 Expert Group, 73. 
157 Law Reform Commission, Report on Children and the Law: Medical Treatment (2010). 
158 Ibid. 
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International Ireland159 both recommend that the MHA 2001 should be amended to 

provide that a young person of 16 years or older should be presumed in law to have 

capacity to consent to mental health care and treatment.160  This change means that 

there will be consultation with the young person in order to gain a valid consent, and 

the issue of capacity and its assessment will have to be considered in new codes of 

practice in this area.  Further support for the need to have legislative recognition of 

the right to consent for children with mental health problems is provided by the CRC 

Committee in its recent concluding observations on Ireland’s periodic report, which 

recommends that the State party: 

Enact legislation that explicitly and comprehensively provides for children’s 

consent to and refusal of medical treatment, and ensure that this legislation 

should be in line with the objectives of the Convention and encompass clear 

recognition of children’s evolving capacities.161 

 

Similar to the approach taken in UK, young people will be permitted to consent to 

admission.  However, difficulties will inevitably arise where the young person objects 

to admission and treatment.  In these circumstances the Expert Group recommends 

that: 

[w]here a 16 or 17 year old objects, the case should then be referred to a child 

friendly District Family Law Court which can determine whether the child has 

the necessary maturity or capacity to make an informed decision. If the Court 

                                                        
159 Amnesty International Ireland, ‘The Mental Health Act 2001: A Review’ (2011) chapter 10. 
160 Law Reform Commission, Report on Children and the Law: Medical Treatment (2010). 
161 Committee on the Rights of the Child, Concluding Observations on the Combined Third and Fourth 

Periodic Reports of Ireland (2016) para 54(a). 
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determines that the child has the necessary maturity and capacity, admission 

may only proceed on an involuntary basis by order of the Court.  Where the 

Court determines that the child does not have the necessary maturity and 

capacity then voluntary admission may proceed with the consent of the parents 

or person as required acting in loco parentis.162 

This indicates that where a young person objects there will be an assessment of 

capacity and where capacity is evident admission cannot proceed on parental consent.  

This is in line with the rights-based approach to informal admission in England and 

Wales.  It would respect the evolving capacity of the young person and their legal 

capacity to exercise their article 12 rights (CRC and CRPD).163  However, for these 

rights to be effective in practice there must be a guide developed for capacity 

assessments and it must conform to all relevant CRAJIA tool indicators, in particular 

those advanced under the CRPD.164  The CRPD has wide implications for this aspect 

of mental health law.  The guidelines must take account of the requirements to 

support the child to exercise legal capacity to the greatest possible extent, and explain 

that the will and preferences of the child must be ascertained.  However, whether the 

CRPD will truly add meaning to the lives of children with mental health problems 

will depend on how it is interpreted and/or implemented at national level.  

Significantly, it will depend on how the issue of capacity in healthcare decision-

making will be interpreted.   

 

                                                        
162 Department of Health, Report of the Expert Group Review of the Mental Health Act, 2001 (2015) 

73-74. 
163  CRAJIA tool: Table 4, Indicator 4; Table 5, Indicator 5; Table 15, Indicator 9.2 (structural) 

(present) if enacted. 
164 CRAJIA tool: Table 14, Indicator 9.1; Table 15, Indicator 9.2. 
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Until recently, Irish legislation did not provide adequate protection for those who 

lacked legal capacity.165 However, Ireland has made a commitment to reverse this 

failure by introducing new capacity legislation.  Keys noted that the main challenges 

facing policy makers and legislators during the reform of capacity law is providing for 

the protection of autonomy and the right to make one’s own decisions.166 Finding a 

balance between coercive intervention and respecting autonomy is a difficult 

challenge from an adults perspective; this balance is even more challenging when 

applied to children. The complexity in this area has meant that reforms in legal 

capacity generally overlook the autonomy of children.167  The current reforms in Irish 

law indicates that the government is happy to leave this complex legal question of 

capacity until an individual reaches majority.168  This position was also evident in a 

recent High Court case involving a young person, KW, who was detained in a mental 

health facility and on the cusp of turning 18 years.169   

 

While KW was under 17 the court treated her as lacking capacity and therefore the 

legal question of assessing her capacity to make a decision never became an issue.  

When she turned 18 years of age the court had to approach her rights differently, and 

so began the complex process of determining her rights according to her capacity.  

The outcome of the capacity assessment indicated that KW had the capacity to make 

decisions regarding her own care and treatment.170 The court found that it did not 

have the jurisdiction to involuntarily detain KW after she attained majority but could 

                                                        
165 Law Reform Commission, Vulnerable Adults and the Law (2006). 
166 Keys, ‘Article 12 of the UN Convention on the Rights of Persons with Disabilities and the European 

Convention on Human Rights’ in Quinn and O’Mahony The United Nations Convention on the Rights 

of Persons with Disabilities: Comparative, Regional and Thematic Perspectives (Forthcoming book 

with Intersentia Publishing, 2016) 3. 
167 See Keys, ‘Legal Capacity Law Reform in Europe: An Urgent Challenge’ in Quinn and Waddington 

(eds.) European Yearbook of Disability Law (Volume 1, Intersentia, 2009) 66. 
168 Assisted Decision-Making (Capacity) Act 2015 does not apply to those under 18 years. 
169 Health Service Executive v KW [2015] IEHC 741. 
170 Ibid., [46]. 
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transfer her from the detained facility to a hospital as a voluntary patient.171  The 

current blanket denial of legal capacity for children and young people means that their 

voices are silenced and they can be deprived of their liberty on the consent of their 

parents.  This approach to capacity must change if their rights are to be truly realised.   

 

It was hoped that the Assisted Decision-Making (Capacity) Act 2015 (ADMCA 2015) 

would live up to the obligations of the CRPD and be inclusive of all those requiring 

support with their decision-making capacities.  However after two years in the Houses 

of the Oireachtas and numerous amendments the Act fails to consider the issue of 

capacity for children and young people.  It is possible that the  reforms recommended 

for the MHA 2001 concerning the recognition of capacity for 16 and 17 years olds 

could allow professionals to apply the approach to capacity assessents in the ADMCA 

2015 to these young people.  The Act provides for a functional assessment of 

capacity:  

a person’s capacity shall be assessed on the basis of his or her ability to 

understand, at the time that a decision is to be made, the nature and 

consequences of the decision to be made by him or her in the context of the 

available choices at that time.172 

Unfortunately, children and young people are not considered to come within the scope 

of the ADMCA 2015, and this may be an impediment to the application of the 

functional assessment to their capacity for admission under the MHA 2001.  The 

common law capacity assessment would apply to children in this situation and this is 

linked to the paternalistic best interests approach.   The ADMCA 2015 provides 

greater safeguards than the common law test, as the Act must be interpreted according 

                                                        
171 Ibid., [47]. 
172 Assisted Decision-Making (Capacity) Act 2015, section 3. 
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to its general principles, which would make the will and preferences of the young 

person central to the assessment.   

 

In addition, the findings from chapter six highlights the different approaches taken in 

the ADMCA 2015 and the MCA 2005 to the functional approach to capacity.  The 

MCA 2005 is criticised for the use of ‘impairment’ as the first stage gatekeeper 

criteria, indicating a lack of capacity in the functional approach.  In comparison, Irish 

law is neutral on its face, as it does not include ‘impairment’ as a criterion for lacking 

capacity; thus is more compliant with article 12 of the CRPD than its English 

counterpart.  The failure to apply the ADMCA 2015 to children or young people 

creates a deficit for children’s rights and as a consequence it becomes vital that 

reform of the MHA 2001 takes children’s evolving capacities seriously.  It is not 

acceptable to have a complete denial of capacity under mental health law.  A loss of 

capacity leads to a loss of the opportunity to build decision-making skills.  Further to 

this, the supported decision-making safeguards developed in ADMCA 2015 do not 

apply to those under 18 years.  This again denies crucial human rights-based 

safeguards for children. The whole philosophy behind the CRPD is supporting people 

to develop their legal capacity. It is imperative that mental health law provides a 

presumption of capacity in line with articles 5 and 12 (CRC), articles 3, 7 and 12 

(CRPD). 

 

The inference in the Expert Group report is that where a young person objects and has 

capacity to do so, the recommendation offers a veto without discussing in what 

circumstances this veto should operate.  It is possible that their reference to a court 
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ordered veto will only be used where the best interests of the young person 

necessitates detention according to the involuntary admission criteria.  At least this is 

the advice given for similar situations in the MHA Code (England).  This 

recommendation together with the new approach suggested for the best interests 

principle can, if enacted, provide a rights-based approach in legislation.  The Expert 

Group also suggests a restriction on parental authority to consent when the young 

person has capacity and this is respectful of their evolving capacities and right to self-

determination.173  Consideration could be given to introducing a concept similar to the 

scope of parental responsibility in the UK.  Such a response could include restrictions 

on parental rights when deprivations of liberty are an issue.  It would be interesting to 

see if this restriction would hold up in a constitutional challenge where there is a 

conflict between parental autonomy, the child’s rights and a decision of a third party.   

 

Where the young person is found to lack capacity it appears the route to admission 

will be through parental consent.  This route will not lead to the required outcomes 

according to the CRAJIA tool; the findings in chapter six highlighted that parental 

consent to informal or voluntary admission of a young person who lacks capacity, 

denies them due process safeguards.  The alternative in England and Wales is for 

informal admission to take place according to the MCA 2005.  This route includes 

statutory principles to ensure the young person’s best interests and capacity 

assessments are safeguarded.  The MCA 2005 principles and the MHA Code 

(England) are examples of good practice when considering guides for independent 

                                                        
173 CRAJIA tool: Table 4, Indicator 4; Table 2, Indictor 2 (article 3, CRPD) (structural)(present) if 

enacted. 
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capacity assessors in the above situations.174  In addition, the MHA Code (England) 

advises that when a young person lacks capacity parental consent should not authorise 

admission.  It is unfortunate that the newly proposed Irish capacity legislation offers 

no safeguards to children or young people when their decision-making capacity is 

impaired.  Despite the criticism of the operation of the MCA 2005, it nevertheless is 

more inclusive than the ADMCA 2015.  

 

12. Structural Safeguards for Involuntary Admission and the Process 

Indicators for Implementation 
 

As discussed above section 25 of the MHA 2001 provides for the involuntary 

admission of children to approved centres.  This section has 15 sub-sections, and sub-

section (14) makes reference to the provisions in the CCA 1991 that apply to 

proceedings under section 25.  It is important to highlight that the procedural 

safeguards in the CCA 1991 apply only to children that are subject of a section 25 

order and not to voluntary admissions. These safeguards will be assessed according to 

the relevant CRAJIA indicators to measure if the MHA 2001 provides a child-friendly 

justice framework so that children in inpatient CAMHS can challenge their admission 

and treatment.  The safeguards applicable to the involuntary admission process 

include the following CCA 1991 provisions: a variation or discharge of the section 25 

order (section 22);175 the principle that the welfare of the child is paramount and due 

consideration given his or her wishes (section 24);176 the power to join a child as party 

to the proceedings and to afford the child separate legal representation (section 25);177 

                                                        
174  See discussion in chapter six. 
175  Child Care Act 1991, section 22 
176  Ibid., section 24. 
177  Ibid., section 25. 
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and if the child is not made a party to the proceedings, for the appointment of a 

Guardian ad litem (section 26).178   

 

The CCA 1991 provisions are subject to much criticism.  Despite the assertion by the 

HSE179 that children’s rights are provided for under the MHA 2001 by virtue of the 

provisions of the CCA 1991; children are not generally made party to proceedings in 

the District Court, and are rarely provided with legal representation, or independent 

representation of any kind.180  Moreover, the provisions in the CCA 1991 have been 

phrased in weak language.181  Referring to section 24 of the CCA 1991, Kilkelly 

argues that this ‘legislative provision is so riddled with caveats and discretion that it 

falls significantly short of an effective duty to ensure the child’s views are heard’.182  

As discussed earlier, recent Irish legislation 183  includes changes in legislative 

language that aligns with article 12 of the CRC and the wording of article 42A.4.2 of 

the Irish Constitution.184  These recent statutory and constitutional indicators provide 

the foundation for better outcomes for children; however, there is no certainty 

regarding their application to proceedings under the MHA 2001.  As noted in the 

discussion above, the narrow wording of article 42A and the limited nature of the 

proceedings it expressly provides for cause concern for its application in mental 

health law to maximise children’s rights. Nonetheless, it is argued here that reform of 

                                                        
178  Ibid., section 26.. 
179 Department of Health and Children, Review of the Operation of the Mental Health Act 2001:  

Findings and Conclusions (Stationery Office 2007) 20.  
180 Capita Consulting Ireland and Nuffield Institute for Health, Review of the Guardian Ad Litem 

Service (National Children’s Office 2004); Law Reform Commission, Consultation Paper Children 

and the Law: Medical Treatment (2009) 197; see also Mental Health Commission, Reference Guide 

Mental Health Act Part Two Children (2006). 
181  Law Reform Commission, Consultation Paper Children and the Law: Medical Treatment (2009) 

197. 
182  Kilkelly, Children’s Rights in Ireland Law, Policy and Practice (Tottel Publishing 2008) 216. 
183  Child and Family Agency Act 2013 and the Children and Family Relationships Act 2015. 
184  Article 42A of Irish Constitution provides for the views of the child to be heard. 
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the MHA 2001 must incorporate article 42A to elevate the human rights standards to 

a greater extent than provided at present.  

The limitations of section 24 of the CCA 1991, regarding the participation rights of 

children in the justice system, stand out when we look at reforms in other jurisdictions 

or indeed recent reform in CFRA 2015 as outlined above.  As discussed in chapter 

six, the Australian Children and Young Persons (Care and Protection) Act 1998, 

established a participation principle.185  The statutory principle ensures that children 

have a right to participate in decisions that have a significant impact on their lives.186  

The principle lists a number of safeguards that are necessary to enable children to 

participate in decision making, including: the provision of adequate information; the 

opportunity to express their views; assistance if needed to express those views; 

information about how the views will be recorded; information about the outcome of 

the decision and a full explanation of the reasons; and an opportunity to respond to the 

decision.187  When we compare this statutory provision with the five-step process 

advocated by the CRC Committee, as incorporated in the CRAJIA tool, it is evident 

that it complies with both the structural and process indicators.188  The Australian 

participation principle provides a pathway to the sustainable participation of children 

in matters that affect them.  This is an example of best practice for a child-friendly 

justice framework, and corresponds well with the model of participation developed by 

Lundy as discussed in chapter three. 

 

If principles of participation, such as the above Australian principles and those 

advanced in Lundy’s participation model, are not integrated into Irish mental health 

                                                        
185  Children and Young Persons (Care and Protection) Act 1998, section 10. 
186  Ibid., section 10 (1). 
187  Ibid., section 10(1) (a)- (f). 
188  CRAJIA tool: Table 5, Indicator 5 (structural)(process)(present) best practice example. 



 482 

law and policy, it is unlikely that frontline staff will truly acknowledge the importance 

of them for the realisation of children’s rights. Without these principles frontline staff 

will continue to work under the ‘welfare’ model, and remain unaware that children 

have ‘other’ rights and that these rights require more than ensuring the protection of 

their welfare according to what another person believes to be best for them.  Keys 

notes this concern when discussing mental health policy in Ireland and states that, 

‘[p]articipation is vitally important for sustainable transformation of attitudes in 

policymaking and delivery of mental health services.’189 Significant in this context is 

the new National Strategy on Children and Young People’s Participation in Decision-

Making (the Participation Strategy).190 In the Participation Strategy the Minister for 

Children acknowledged that Ireland failed to provide appropriate mechanisms to hear 

the voice of the child: 

 

Despite the developments in improving opportunities for participation by 

children and young people in decision-making, many of us are aware that 

there is evidence of Ireland failing to give an adequate voice to children on 

certain aspects of their lives. I believe that this strategy is an important 

milestone in ensuring that children and young people in Ireland, particularly 

those who are marginalised and disadvantaged, will have a say in decisions 

that affect their lives.191  

 

This strategy aims to ensure that children and young people have their right to be 

heard and to participate in matters affecting their lives. It is a very welcome 

                                                        
189 Keys, ‘Emerging issues in the law within a changing human rights framework’ in Higgins and 

McDaid (eds), Mental Health in Ireland Policy, Practice and Law (Gill and Macmillan, 2014) 213. 
190 Department of Children and Youth Affairs, National Strategy on Children and Young People’s 

Participation in Decision-Making (2015-2020). 
191 Ibid., v. 
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commitment from the State and a great source to gather data for the relevant process 

indicators. 192  However, the State must also dedicate resources to develop much 

needed mechanisms for building children’s decision-making capabilities. Research 

indicates that the inclusion of children and young people in decision-making can 

promote their protection, improve their confidence, their communication skills and 

their ability to negotiate, network and make judgments.193 Resources are necessary to 

develop a national advocacy service to provide support for capacity building for 

children in need of CAMHS, and this service is an urgent requirement to achieving 

the outcomes identified in the CRAJIA tool.194 

 

The Participation Strategy recognises that some children due to their vulnerable 

status are more seldom-heard than other children.195   When referring to ‘seldom-

heard’ children the strategy speaks of those who have ‘experience of growing up in 

care, living with disabilities, being in detention or interacting with the health, mental 

health, child protection or homelessness services.’196  To ensure these children are 

heard the strategy offers two objectives that provide answers to a number of the 

process indicators in the CRAJIA tool.197  Objective 3 refers to the State’s priority in 

listening to the voices of children and young people in decisions around their health 

and well-being.198  Further to this, Objective 4 provides that ‘children and young 

                                                        
192 CRAJIA tool; Table 5, Indicator 5 (process)(present). 
193 Department of Children and Youth Affairs, Young Voices: Have Your Say (Summary Report 2013); 

Franklin and Sinclair, Young People’s Participation (London: Department of Health, 2000) 
194 CRAJIA tool: many of the outcome indicators can be realised if children are provided with support 

to participate in matters affecting their lives. 
195 Department of Children and Youth Affairs, National Strategy on Children and Young People's 

Participation in Decision-Making (2015-2020)12. 
196 Ibid., 12. 
197 CRAJIA tool: Table 20, Indicator 13; Table 8, Indicator 7.1; Table 9, Indicator 7.2-7.6 (process). 
198 Department of Children and Youth Affairs, National Strategy on Children and Young People's 

Participation in Decision-Making (2015-2020) 14. 
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people will have a voice in the Courts and legal system’.199  The action plan in the 

Participation Strategy aims to meet the latter objective by creating ‘mechanisms to 

provide children with the opportunity to be heard in judicial proceedings affecting 

them, including through independent representatives where appropriate’.200  The GAL 

system is referred to as the main legal support to deliver on the child’s right to 

participate in legal proceedings.201  The GAL service is not a new mechanism to 

deliver on this objective; however, it is recognised in the Participations Strategy that 

the existing system in section 26 of the CCA 1991 is in need of reform.   

 

 

While some might argue that the statutory provisions in the CCA 1991 do provide 

adequate support,202 such as legal representation ‘or’ a GAL, the discretionary nature 

of these provisions cause concern.  Further to this, the role and function of the GAL 

requires reform if the GAL is to be effective in articulating the child’s views as 

opposed to only what the GAL believes to be in the child’s best interests.203  For 

example, a GAL might recommend a strategy for the child’s situation that might not 

be in line with the child’s wishes but is argued to be in the child’s best interests.  This 

would be in accordance with the GAL’s role to report their assessment of the child’s 

situation to the court.  However, this is not in line with the requirement in the CRC or 

the CRPD to provide support for the child to exercise her rights.  Research indicates a 

conflict within the GAL’s role, which can be detrimental to the rights of the child to 

                                                        
199 Ibid., 15. 
200 Department of Children and Youth Affairs, National Strategy on Children and Young People's 

Participation in Decision-Making (2015-2020) 50. 
201 Ibid., 27. 
202 Justice Birmingham in XY a minor v HSE [2013] IEHC 490. 
203 See Ruegger, ‘Seen and Heard but How well Informed? Children’s Perceptions of the Guardian ad 

Litem Service’ (2001) 15(3) Children & Society 133, 140. 
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have her views heard. 204   The reform of the GAL system must clarify the role 

regarding the best interests of the child and their duty to convey the views of the child 

to the court.205   

 

Following appropriate reform of the GAL system, and in order to ensure children are 

legally empowered, they should automatically be appointed a GAL and a legal 

representative when there are issues before the courts’ that will have a real impact on 

their lives, particularly in mental health admission proceedings.  The CCA 1991 only 

allows for one form of support, a child can either be a party to the proceedings and 

have a legal representative or be appointed a GAL.  Best practice indicates that the 

child should have access to both a legal representative and a GAL. 206   Indeed 

examples of best practice are found in the UK and the United States where children 

have access to both from a panel of qualified and skilled professionals.207  In the 

United States, in order to be appointment as a GAL or a Lawyer for a child admitted 

to mental health hospital, the professional must be trained and skilled in dealing with 

the issues faced by children in these circumstances.208   

 

                                                        
204 Ibid., 140. 
205 Section 25 and 26 of the CCA1991; GAL role is found in the amendment of section 26 by the Child 

Care (Amendment) Act 2011 (19/2011), s. 13(a)-(e), however this has not commenced; the new 

proposals for reform of the service indicate a similar role. 
206 Capita Consulting Ireland and Nuffield Institute for Health, Review of the Guardian Ad Litem 

Service (National Children’s Office 2004).  This issue was recently recognized in the consultation 

documents regarding the Child Care (Guardian Ad Litem) Bill 2015. 
207 See Timms, Children’s Representation (Sweet and Maxwell, 1995); Monro and Forrester, The 

Guardian ad Litem (Family Guide and Practices Services, Bristol 1995); See American Bar 

Association Section of Family Law, Standards of Practice for Lawyers Representing Children in 

Custody Cases (2003). 
208  See American Bar Association Section of Family Law, Standards of Practice for Lawyers 

Representing Children in Custody Cases (2003);  National Association of Counsel for Children, NACC 

Recommendations for Representation of Children in Abuse and Neglect Cases (2001). 
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The Irish government recently published new proposals for reform of the GAL 

service and this is very welcome.209  The Child Care (Guardian Ad Litem) Bill 2015, 

provides that the courts’ will retain discretion to grant children access to both a GAL 

and a legal representative. The Bill also provides for judicial guidelines regarding 

when the court should appoint a GAL in ‘child care proceedings’.  Emphasis is placed 

on the words ‘child care proceedings’ because proceedings under the MHA 2001 are 

not child care proceedings.  The guidelines for the appointment of a GAL do not 

expressly provide that one should be appointed in proceedings under the MHA 2001.  

While some of the guidelines can be interpreted as implicitly incorporating MHA 

2001 proceedings, this is not enough to remove doubt and enhance the visibility of 

children detained in approved hospitals.210 The current proposals for reform expands 

the cloak of invisibility covering children requiring support when detained under 

mental health law. It is recommended in this research that reform of the MHA 2001 

should include the mandatory appointment of a GAL and a legal representative for 

children admitted to hospital.  

 

Certainly, the statutory right contained in the CCA 1991 to legal representation or to a 

GAL means that there is a structural indicator present.211  However, access to justice 

for children requires that the latter rights will also be implemented effectively 

                                                        
209 Child Care (Guardian Ad Litem) Bill 2015; See also Department of Children and Youth Affairs, 

Consultation Paper on Preparing a Policy Approach to Reform of Guardian Ad Litem Arrangements in 

Proceedings under the Child Care Act 1991: Available at 

http://www.dcya.gov.ie/documents/child_welfare_protection/20151013GALConsultationPaper.pdf 
210 See Child Care (Guardian Ad Litem) Bill 2015, section 3 which lists what the court must consider 

when appointing a GAL; whether a child’s liberty is at issue in the proceedings, including cases where 

the young person’s emotional and behavioural needs can only be met at that time by a secure 

placement in a special care unit and where the Child and Family Agency seeks a special care placement 

for the child.  This could apply to children’s proceedings under the MHA 2001, yet why not make it 

explicit, like the reference to special care orders?  Special care orders fall under ‘child care 

proceedings’; section 25 involuntary admission orders do not. 
211 CRAJIA tool: Table 12, Indicator 8.5, 8.7, 8.7; Table 9, Indicator 7.5; Table 8, Indicator 7.1; Table 

14, Indicator 9.1.1, 9.1.2 (structural)(present). 

http://www.dcya.gov.ie/documents/child_welfare_protection/20151013GALConsultationPaper.pdf
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according to the corresponding process indicators.  As outlined in chapter four, 

through the conceptualisation of access to justice, effective ‘access’ requires more 

than merely a right in law.212  Consequently, children must be informed of these 

rights, and access to the systems, mechanisms, and environment to bring a claim must 

be visible and accessible in inpatient CAMHS.  In addition, all GAL’s and legal 

representatives appointed for the purpose of MHA 2001 proceedings must be trained 

and skilled in dealing with the inpatient mental health needs of children.213  It is 

recommended in this research, that a code of conduct and a code of practice be 

developed for this purpose.  Professionals working with children must be aware of 

their needs in order to support and enable them to participate effectively in 

proceedings affecting their lives.  This requires cooperation from adults and their 

understanding that children have the capacities to contribute to decision-making.214  

 

Attitudes must be changed before children will be given a seat at the table, where 

relevant, when decisions are being made about them.215 For example, if a child/young 

person is to challenge a section 25 order through the variation or discharge 

procedure,216and this is assuming the child will be informed of this right, he/she 

should have the opportunity to be present at the hearing.217  The right to information 

is crucial to effective access to justice and will be discussed below.  While a child can 

be heard through a representative in judicial or administrative proceedings, guidance 

                                                        
212 See chapter four and chapter five: CRAJIA Tool, Table A 
213 CRAJIA tool: Table 8, Indicator 7.1.1 (process). 
214 Lansdown, ‘The Realization of Children’s Participation Rights: Critical Reflections’ in Percy-Smith 

and Thomas (eds) A Handbook of Children’s and Young People’s Participation Perspectives from 

Theory and Practice (Routledge 2010) 15; Lundy, ‘Voice is not Enough: Conceptualizing Article 12 of 

the UNCRC’ (2007) 33(6) British Educational Research Journal 927, 929. 
215 It might not be relevant to give a child of seven years, found to lack capacity after an assessment, a 

seat at a table when adults are discussing her treatment options. However, a 12 year old lacking 

capacity to give an informed consent, may still want to sit at the table and with support may develop an 

understanding of the issues impacting decision affecting her life. 
216 Section 22 of CCA 1991 
217 CRAJIA tool: Table 12, Indicator 8.6; Table 9, Indicator 7.4. 
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from the CRC Committee indicates the child must be given the opportunity to be 

directly heard in any proceedings affecting them.218  Moreover, the CRC Committee 

notes the possibility of conflict of interests and recommends that, ‘[c]odes of conduct 

should be developed for representatives who are appointed to represent the child’s 

views’.219 In addition, the ECtHR has held that the personal presence of an individual 

in court is relevant to their article 6 right to a fair hearing.  In Shtukaturov v Russia,220 

the ECtHR held that personal participation in proceedings was necessary, and the 

presence of a hospital representative and a public prosecutor was not sufficient to 

satisfy article 6.221 While the ECtHR also recognises that departures from the rule of 

personal presence are accepted, the departures must be based on careful assessment of 

the issues by the domestic court.222  

 

Therefore, the District Court must carefully examine the child’s ability and 

willingness to be present, and not merely base a decision not to join a child as a party 

to the proceedings or not to have the child present, solely on the child’s mental health 

condition. In Lashin v Russia, the ECtHR criticised the domestic court’s belief that 

the applicant’s participation would be ‘prejudicial to his health’ without first seeking 

a medical opinion on this matter.223  Professionals working with children must believe 

that children have the capacity to work in partnership with them if they are to move 

away from the welfare protectionist approach and apply a rights-based approach to 

decision-making.  Legal representatives and GAL’s are support mechanisms that can 

give children a voice during legal proceedings for admission.  However, once in 

                                                        
218 Committee on the Rights of the Child, General Comment No 12 The Right of the Child to be Heard 

(2009) para 35. 
219 Ibid., para 37. 
220 Shtukaturov v Russia App No 44009/05 (March 27, 2008). 
221 Ibid., [74]. 
222 Lashin v Russia App No 33117/02 (January 22, 2013); [2012] ECHR 63 [82]. 
223 Ibid., [82]. 
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hospital children must also have access to systems of support for participation. An 

individual care plan is an example of a mechanism that could operate to give children 

a voice in matters affecting them during their inpatient stay in hospital.  

 

The MHA 2001 and the Approved Centres Regulations requires each CAMHS centre 

to draw up an individual care plan, ‘so far as practicable in consultation with each 

resident’.224  This is indicative of a structural right to participation in care planning.225  

Individual care plans (ICP) are defined in the IMHS report as: ‘a documented set of 

goals developed, regularly reviewed and updated by the resident’s multi-disciplinary 

team, so far as practicable in consultation with each resident.  The individual care 

plan shall specify the treatment and care required which shall be in accordance with 

best practice, shall identify necessary resources and shall specify appropriate goals for 

the resident.  For a resident who is a child, his or her individual care plan shall include 

education requirements.’ 226   All IMHS reports examined indicate that ICP are 

discussed and recorded during regular meetings.227  However, records of the meetings 

are vague, inconsistent, and range from good to very poor.228  Some IMHS reports 

suggest that ICP’s are developed with input from the child,229 while others give no 

                                                        
224 Mental Health Act 2001, section 66(g); Mental Health Act 2001 (Approved Centres) Regulations 

2006, article 15. 
225 CRAJIA tool: Table 5, Indicator 5 (structural)(present). 
226 Inspectorate of Mental Health Services, Report of the Inspector of Mental Health Services Child and 

Adolescent Mental Health Service Merlin Park (2011), article 15, 23. 
227 Inspectorate of Mental Health Services, Report of the Inspector of Mental Health Services Child and 

Adolescent Mental Health Service Merlin Park (2011) 15; Inspectorate of Mental Health Services, 

Report of the Inspector of Mental Health Services Child and Adolescent Mental Health Service Merlin 

Park (2014), article 15, 23; Inspectorate of Mental Health Services, Report of the Inspector of Mental 

Health Services Child and Adolescent Mental Health Service Eist Linn (2011) 15. 
228 See respectively: Inspectorate of Mental Health Services, Report of the Inspector of Mental Health 

Services Child and Adolescent Mental Health Service Merlin Park (2014); Inspectorate of Mental 

Health Services, Report of the Inspector of Mental Health Services Child and Adolescent Mental 

Health Service St. Vincent’s Hospital Fairview (2014).  
229 Inspectorate of Mental Health Services, Report of the Inspector of Mental Health Services Child and 

Adolescent Mental Health Service Merlin Park (2011), 15; Inspectorate of Mental Health Services, 

Report of the Inspector of Mental Health Services Child and Adolescent Mental Health Service Merlin 

Park (2014) 23. 
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indication of child participation.230   The Inspector noted that some ICP’s did not 

record goals relevant to the child’s needs, or the dates and the attendees of meetings; 

this resulted in two centres found to be in breach of the requirements for ICP’s.231 

 

The HSE CAMHS SOP is an example of a process indicator that could operate to 

ensure the effective implementation of child participation in care planning. 232  

However, it offers very little guidance on what child participation means, and fails to 

engage with the steps a multi-disciplinary team should take to facilitate participation 

in the care planning process.  The CAMHS SOP does recognise the importance of 

service user involvement; it states that children should be at the centre of service 

delivery, and encouraged to be actively involved in their care planning.233  However, 

this is as far as the guidance goes on this issue.  It is recommended in this thesis that 

process indicators must be developed to deliver on the effectiveness of structural 

rights.  The HSE or the MHC should draft a detailed participation strategy for 

children in inpatient CAMHS.  This strategy can include a participation model, such 

as Lundy’s model, which can guide professionals to practice sustainable pathways to 

participation for children.234 

 

                                                        
230 Inspectorate of Mental Health Services, Report of the Inspector of Mental Health Services Child and 

Adolescent Mental Health Service Eist Linn (2011) 15; Inspectorate of Mental Health Services, Report 

of the Inspector of Mental Health Services Child and Adolescent Mental Health Service St. Vincent’s 

Hospital Fairview (2014) 23; Inspectorate of Mental Health Services, Report of the Inspector of Mental 

Health Services Child and Adolescent Mental Health Service Linn Dara (2014) 22. 
231 Inspectorate of Mental Health Services, Report of the Inspector of Mental Health Services Child and 

Adolescent Mental Health Service St. Vincent’s Hospital Fairview (2014) 23; Inspectorate of Mental 

Health Services, Report of the Inspector of Mental Health Services Child and Adolescent Mental 

Health Service Linn Dara (2014) 22. 
232  Health Service Executive, Child and Adolescent Mental Health Services Standard Operating 

Procedure (2015). 
233 Ibid., para 14. 
234 See discussion in chapter three. 
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13. The Application of Safeguards to Involuntary Child Patients 
 

In a recent High Court case concerning a 15 year old girl detained under section 25, 

Birmingham J. gave consideration to the safeguards applicable to children within the 

MHA 2001.  The plaintiff argued that the MHA 2001 has little if any adequate 

safeguards for a minor who is objecting to detention, and that there are no procedural 

safeguards in relation to treatment, and that this is in conflict with the Constitution 

and incompatible with the ECHR. The Plaintiff also argued that minors are treated 

less favourably than adults and that this is discrimination.235 Birmingham J dismissed 

the plaintiff’s arguments and found that section 25 when read together with the 

relevant provisions of the CCA 1991 provide significant safeguards to protect the 

rights of the child.236  In addition, to these safeguards Birmingham J. confirms that the 

safeguards in section 4 apply equally to children.  

 

Section 4 of the MHA 2001 provides that the best interests of the person shall be the 

principal consideration balanced against the rights of others.237  In addition, where a 

person is admitted for treatment, ‘as far as reasonably practicable’ the person must be 

notified and entitled to make representations.238  While the notification requirement 

does not refer expressly to children, the MHC’s legal advice is that, ‘[i]t is a matter 

for the treating consultant psychiatrist to satisfy him or herself as to whether it is 

practicable and in the child’s best interests to notify him or her of the proposal to 

administer treatment in accordance with Section 4(2).’239 This means that the right to 

                                                        
235  XY a minor suing by her guardian ad litem Raymond McEvoy v HSE [2013] IEHC 490 [13]-[14] 
236  Ibid., [15]-[19]. 
237  Mental Health Act 2001, section 4 (1). 
238  Mental Health Act 2001, section 4 (2). 
239  Mental Health Commission, Code of Practice Relating to Admission of Children under the Mental 

Health Act 2001 (2006) para 11.4  
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information is dependent on the discretion of the consultant and therefore fails to 

comply with this structural indicator for children.240  

 

In addition to the best interests principle, section 4 of the MHA 2001 requires that due 

regard is to be had to respect the right of the person to dignity, bodily integrity, 

privacy and autonomy.241  However in his summary of the application of section 4 to 

children, Birmingham J. makes no mention of the application of the rights to 

notification or autonomy for children.  This indicates a lack of willingness to apply 

self-assertive rights to children.  An outcome that is unfortunate, as Keys argues that 

the requirement to notify the person before decisions concerning admission and the 

right of a response have ‘significant untapped potential to support both a focus on will 

and preference of the persons and to engage in dialogue with him/her’.242  However, 

Birmingham J. takes a paternalistic approach to the application of section 4, 

commenting only on the best interests of the child being the principal consideration 

when making decisions concerning their care and treatment. 243  While section 4 

incorporates the right to have a best interests assessment,244 it is well known that the 

judicial approach to the application of  the best interests principle follows a 

paternalistic ethos.245 In JH v Lawlor, Peart J. found that a purposive approach to the 

interpretation of the MHA 2001 was consistent with its ‘paternalistic and protective 

nature’.246  Further to this, Keys refers to the widespread belief that the courts have 

taken an overly paternalistic interpretation of the Act, thus leading to a lack of focus 

                                                        
240 CRAJIA tool: Table 6, Indicator  6 (structural)(absent). 
241 Mental Health Act 2001, section 4 (3) 
242 Keys, ‘Emerging issues in the law within a changing human rights framework’ in Higgins and 

McDaid (eds), Mental Health in Ireland Policy, Practice and Law (Gill and Macmillan, 2014) 215. 
243 XY a minor v HSE [2013] IEHC 490 [16]. 
244 CRAJIA tool: Table 3, Indicator 3; Table 14, Indicator 9.1 (structural)(present). 
245 JH v Lawlor, Clinical Director of Jonathan Swift Clinic, St James Hospital [2007] IEHC 225; EH v 

Clinical Director of St Vincent's Hospital [2009] 3 IR 774; Department of Health, Interim Report of the 

Steering Group on the Review of the Mental Health Act, 2001 (2012)10. 
246 JH v Lawlor, Clinical Director of Jonathan Swift Clinic, St James Hospital [2007] IEHC 225. 
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on the individual and her wishes in relation to care and treatment.247  Consequently, 

the best interests principle is based on the welfare protectionist model and this cannot 

lead to the rights-based positive outcomes advocated in this thesis.248 

 

 

There is no definition of what the term ‘best interest’ means in the context of patient 

rights under the MHA 2001.  Yet the courts have equated the best interests principle 

in section 4 with paternalism and this is incompatible with a human rights-based 

approach.  Whelan argues that the Irish courts approach to interpreting best interests 

is a move backwards rather than forwards, and it has led to reducing the importance 

of autonomy.249  In situations where third parties have to make a decision regarding 

admission and treatment, the nature of the best interests principle must be changed250 

to include the will and preferences of the child in accordance with article 12 of the 

CRPD.251   The Steering Group recommended a shift away from the current best 

interests approach to section 4 and the introduction of the rights to autonomy and self-

determination as underlying principles.252  

 

Unfortunately, the Steering Group recommended that the latter rights could not be 

guiding principles for children as ‘paternalism will always be a necessary feature of 

                                                        
247 Keys, ‘Emerging issues in the law within a changing human rights framework’ in Higgins and 

McDaid (eds), Mental Health in Ireland Policy, Practice and Law (Gill and Macmillan 2014) 215. See 

also Whelan, Mental Health Law and Practice (Round Hall 2009) 28.  
248 CRAJIA tool: Table 3, Indicator 3 (outcome)(absent). 
249 Whelan, Mental Health Law and Practice (Round Hall 2009) 26-30. 
250 The Mental Health Commission recommends the need for guidance from government, See Mental 

Health Commission, Report on the Review of the Operation of Part 2 of the Mental Health Act 2001 

(2008); Expert Group Report has accepted the need to change the approach to best interests, and 

recognises the need to enshrine the principles of autonomy and self-determination. 
251  CRAJIA tool: Table 15, Indicator 9.2. 
252  Department of Health, Interim Report of the Steering Group on the Review of the Mental Health 

Act, 2001 (2012) 11. 
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mental health legislation relating to children.’253  The application of the threefold 

concept of the best interests of the child as discussed in chapter three is completely at 

odds with the latter recommendation.254 Further to this, the research in chapters two 

and three indicates the necessity of respecting children as rights-holders and this 

requries respect for their autonomy. For this reason, the opposite recommendation 

from the Expert Group that, ‘[a]s with the guiding principles for adults, the need to 

achieve the highest attainable standard of mental health and the right to respect the 

autonomy and self-determination of a child are considered essential for inclusion in 

the list of child appropriate guiding principles’ is preferred.255 However, the opposing 

views of the Experts on this issue are worrying and it will not be until draft 

amendments to the MHA 2001 are published, that the true extent of the 

recommendations will be revealed. 

 

It is clear that the Expert Group, in comparison to the Steering Group, has completely 

stepped up the human rights-based approach for children through the list of child 

appropriate guiding principles. 256   Significantly, the recommendation of a new 

approach to re-focusing the best interests principle for children, if enacted, would 

bring the MHA 2001 in line with the CRC and the CRPD on this issue.257  The Expert 

Group recommends that any application of the best interests principle must be in a 

way that is informed by the child’s views, and those views given due weight 

according to her evolving capacity with due regard to her will and preferences.258  It is 

                                                        
253 Department of Health, Interim Report of the Steering Group on the Review of the Mental Health 

Act, 2001 (2012) 15. 
254 See discussion in chapter three. 
255 Department of Health, Report of the Expert Group Review of the Mental Health Act, 2001 (2015) 

69. 
256 Discussed further below. 
257 CRAJIA tool: Table 3,Indicator 3; Table 14, Indicator 9.1 (structural)(process) (present if enacted). 
258  Expert Group Report 70; CRAJIA tool: Table 5, Indicator 5; Table 4, Indicator 4; Table 14, 

Indicator 9.1; Table 15, Indicator 9.2.2 (structural)(process)(present if enacted). 
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evident in the XY case that Birmingham J.’s decision not to give due weight to the 

views of the child was guided by the high risk of harm due to her suicide ideation.  In 

such circumstances, Freeman accepts that liberal paternalism is necessary to protect 

the life and well-being of the child.259  This is also the approach of the UK courts as 

discussed in chapter six.  Liberal paternalism in these circumstances can also be 

justified by the courts responsibility to protect the constitutional right to life, and the 

child’s CRC right to development.260   

 

However, aside from cases of serious risk to life or limb there must be clarification 

regarding the application of the best interests principle.  Justifications for applying a 

welfare-oriented approach to decision-making cannot be based on the common law 

doctrine of necessity, indicating that simply because of a child’s age or mental health 

problem they lack the capacity to make decisions.  There is a definite need for 

clarification through the proposed amendments of the MHA 2001, that the best 

interests principle is a right to which all children are entitled and that the 

constitutional presumption that their best interests are to be decided by their parents 

must be rebutted when decisions regarding their deprivation of liberty are being made.  

Children must be given a seat at the table during the involuntary admission process, 

this requires appropriate support during a best interests assessment to enable them to 

exercise effective participation.261  

 

                                                        
259 See discussion in chapter two. 
260 CRAJIA tool: Table 2, Indicator 2 (article 6, CRC); article 40 of the Irish Constitution; for the High 

Court’s consideration of the hierarchy of rights protection in this context see MX (Apum) v HSE [2012] 

IEHC 491. 
261 CRAJIA tool: Table 9, Indicator 7.2; Table 14, Indicator 9.1, 9.1.1, 9.1.2; Table 5, Indicator 5.  
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Birmingham J. did enable XY’s participation during the case, and stated that the court 

is very aware of the importance attached to hearing the voice of the child.262 In XY a 

minor the child’s views were heard by the District Court in two ways: letters written 

by XY were handed to the judge, and a video link was set up so the young girl could 

speak directly with the judge dealing with the matter.263  This approach certainly 

indicates good practice in hearing the voice of the child.  However, judicial discretion 

regarding this right cannot be an adequate replacement for statutory provision that 

could establish a principle of participation and include guidelines for best practice in 

providing children with the opportunity to be heard.264  The XY a minor case indicates 

that the safeguards in the MHA 2001 applicable to the involuntary admission of a 

child can work in practice.  XY was appointed a GAL to advocate on her behalf and 

her case made it to the High Court so it is arguable that her right to access justice was 

effective. Although she did not receive the remedy she sought, the outcome was in her 

best interests and compatible with her right to life and development. The evidence 

produced in court highlighted that without forced medical intervention XY wished to 

end her life.   

 

Nonetheless, applying the CRAJIA tool indicates that the safeguards inherent in 

section 25 fail to reach the standard required by international and regional obligations. 

One reason for this is due to the discretionary nature of the rights; the consultant 

psychiatrist has unfettered powers regarding the admission and treatment of children 

and whether the child is provided with access to justice is dependent on a third party, 

the District Court, to appoint a representative.  The ECtHR has indicated that the 

                                                        
262 XY a minor v HSE [2013] IEHC 490 [21]. 
263 Ibid., [5], [22]. 
264 Shannon, Sixth Report of the Special Rapporteur on Child Protection (2013) para 4.1.4. The report 

recommends (ii) the provision in legislation of the various methods to be employed to ascertain the 

views of the child; see also the new amendment to GAL service. 
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rights of patients are not to be dependent on the discretion of third parties.265  The 

power of consultant psychiatrists’ in the area of consent to treatment will be 

considered in more detail below.  Furthermore, the State’s failure to meet the 

standards required by the CRAJIA tool is particularly due to the fact that the XY a 

minor case only deals with children detained under the powers of MHA 2001, 18 

children in 2012 266  and 15 in 2014. 267  While children admitted voluntarily, 420 

children in 2012268 and 416 in 2014,269 do not have the section 25 safeguards.  This 

causes serious concern from a children’s rights perspective.  

 

14. Voluntary Admission 
 

The MHA 2001 provides for voluntary admission but does not have an express 

provision dealing with the voluntary admission of children, as is the case in England 

and Wales for example.270  A voluntary patient is defined in section 29 of the MHA 

2001 as, ‘a person receiving care and treatment in an approved centre who is not the 

subject of an admission order or a renewal order’.271  There is no procedure in law for 

voluntary admission as it is assumed, like in general health care, that people can 

freely enter and leave hospital as they please.  The difficulty with the lack of a 

procedure to admit a child patient is that they in fact do not have the same freedom to 

                                                        
265  CRAJIA tool: Table 12, Indicator 8.8. 
266  Health Service Executive, Fifth Annual Child and Adolescent Mental Health Service Report 

(2012/2013) 51. There were 11 admissions in the first 9 months of 2013 and this is the most up-to-date 

report available from the HSE. 
267 Mental Health Commission, Annual Report (2014) 32. 
268  Health Service Executive, Fifth Annual Child and Adolescent Mental Health Service Report 

(2012/2013) 46. There were 295 admissions in the first 9 months of 2013 and this is the most up-to-

date information available. 
269 Mental Health Commission, Annual Report (2014) 32. 
270 MHA 1983, section 131; see discussion in chapter 6. 
271 Mental Health Act 2001, section 2. 
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leave.272  Children are de facto detained on the consent of a third party and do not 

have the same level of automatic protections and safeguards available to children 

admitted as involuntary patients.  The only route to voluntary admission for children 

is with the consent of a parent.273  While it is expected that the hospital will consider 

the principles in section 4 when admitting a child voluntarily, as discussed above this 

is not certain and uncertainty will not meet the standards set out in the CRAJIA tool.   

 

Another concern with voluntary admission is the omission in section 29 of capacity 

and consent requirements for those wishing to ‘voluntarily’ or ‘freely’ give their 

consent.  The Irish courts have no issue with a patient’s ‘voluntary’ status where the 

patient does not have the capacity to consent to admission.274  However, the Expert 

Group has considered this omission and recommends a new definition of voluntary 

patient as: 

a person who has the capacity (with support if required) to make a decision 

regarding admission to an approved centre and who, where the person retains 

capacity, formally gives his/her informed consent to such admission, and 

subsequent continuation of voluntary inpatient status and treatment on an 

ongoing basis as required.275 

 

                                                        
272 Recognised in Mental Health Commission, Report on the Review of the Operation of Part 2 of the 

Mental Health Act 2001 (2008); and Department of Health, Report of the Expert Group Review of the 

Mental Health Act, 2001 (2015). 
273 Mental Health Commission, Code of Practice on the Admission of Children under the Mental 

Health Act 2001 (2006) para 2.10. 
274 EH v Clinical Director of St Vincent's Hospital [2009] 3 IR 774; M.McN v Health Service Executive 

[2009] IEHC 236. 
275 Department of Health, Report of the Expert Group Review of the Mental Health Act, 2001 (2015) 

29. 
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Significantly, the Expert Group explicitly states that this definition should also apply 

to children.276   Ideally this would mean that children have a right to consent to 

admission where they have the required capacity.  However, there is a caveat here as 

the Expert Group also recommends that those under 16 will not be viewed as having 

legal capacity.  Therefore, the benefits of this change will only reach young people 

aged 16 or 17. 

 

The Law Reform Commission (LRC) argues that the practice of admitting children 

‘voluntarily’ with the consent of a parent or guardian is flawed and in breach of their 

rights.277  The MHA 2001 does not provide any guidance for the involvement of 

parents’ in decision-making around the voluntary admission.  However, it is clear that 

in practice it is the written consent of a parent during the initial admission process that 

qualifies as consent and also as consent for future treatment.  This is evident in all 

examined IMHS CAMHS reports, which clearly identify this practice and confirms 

the absence of the child’s voice regarding consent to admission.278  Notwithstanding 

the absence of the child’s right to consent, there is some evidence that the admission 

process is discussed with the child present.279  However, for the government to meet 

its international obligations to maximise children’s rights, there is an urgent need to 

develop a sustainable pathway to effective participation in all proceedings affecting 

                                                        
276 Ibid., 29. 
277 Law Reform Commission, Consultation Paper Children and the Law: Medical Treatment 

(Stationery Office 2009). 
278 Inspectorate of Mental Health Services CAMHS reports (Reports for all CAMHS inpatient hospitals 

in 2011 and 2014); see Inspectorate of Mental Health Services, Report of the Inspector of Mental 

Health Services Child and Adolescent Mental Health Service St. Vincent’s Hospital Fairview (2014); 

Inspectorate of Mental Health Services, Report of the Inspector of Mental Health Services Child and 

Adolescent Mental Health Service Linn Dara (2014) 55; Inspectorate of Mental Health Services, 

Report of the Inspector of Mental Health Services Child and Adolescent Mental Health Service Eist 

Linn (2011) 38;  Inspectorate of Mental Health Services, Report of the Inspector of Mental Health 

Services Child and Adolescent Mental Health Service Merlin Park (2014) 56. 
279 Inspectorate of Mental Health Services, Report of the Inspector of Mental Health Services Child and 

Adolescent Mental Health Service Merlin Park (2014) 44; Inspectorate of Mental Health Services, 

Report of the Inspector of Mental Health Services Child and Adolescent Mental Health Service St. 

Vincent’s Hospital Fairview (2014) 61. 
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the child’s life.280  The right to effective participation, with support when necessary, 

in proceedings includes investigative and preliminary proceedings and thus admission 

proceedings, whether voluntary or involuntary.  This will require changes in 

legislation to include statutory process for the admission of children other than on an 

involuntary basis. 

 

It is clear that the term ‘voluntary’ when applied to children is not a true 

representation of a patient who has not given consent to admission, cannot consent to 

treatment and cannot leave the hospital freely. 281   In HL v United Kingdom, the 

ECtHR held that detention was not lawful in terms of article 5(1)(e), as the applicant 

was subject to complete control by the staff and lacked recourse to the safeguards 

enjoyed by detained patients.282   The particular factors found to be significant in that 

case include: the lack of formalised admission procedures and absence of 

requirements to conduct regular review. Children admitted voluntarily are admitted 

without a formalised admission procedure and cannot leave the hospital, therefore 

similar arguments could be made for the application of the HL decision in this 

context.  However, it must be noted that both the High Court and the Supreme Court 

have refused to relate the HL case to voluntary patients, rather cases have been 

distinguised or the the HL case found to be of limited value.283  It is difficult to 

reconcile this jurisprudence with the ECtHR decision in HL, which clearly holds that 

incapacitated compliant patients admitted voluntarily are de facto detained and this 

breaches the ECHR. Whelan questions the Irish courts approach to this issue, and 

                                                        
280 CRAJIA tool: Table 5, Indicator 5; Table 14, Indicator 9.1.1, 9.1.2. 
281 See discussion in Law Reform Commission (2009) 120. 
282 HL v United Kingdom (2004) 40 EHRR 32. 
283 EH v Clinical Director of St Vincent's Hospital [2009] 3 IR 774; M.McN v Health Service Executive 

[2009] IEHC 236. 
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argues that the HL decision has important implications for Irish law and  therefore 

requires greater consideration by the courts.284 

 

The findings from chapter six highlights that UK law and policy takes situations like 

the HL case seriously in the context of children.  In D (A Child; deprivation of 

liberty), a UK court considered whether parents could consent to what would 

otherwise amount to a deprivation of liberty.285 The hospital argued that the parents 

could not consent to their child’s placement in hospital, as the decision would fall 

outside of the scope of parental responsibility. The court found that an incompetent 

compliant child can be admitted by parental consent to a hospital and effectively 

deprived of his liberty.  It is argued in chapter six that this outcome is not in 

accordance with ECtHR jurisprudence on article 5.  Apart from this, the case 

highlights a number of factors that must be considered when reforming the MHA 

2001.  The decision is confined to the facts of D’s case, 286  therefore the court 

acknowledged that there are other scenarios around deprivations of liberty that may 

not come within the scope of parental responsibility.  Moreover the case suggests that 

young people over 16 years should be admitted by court order rather than parental 

consent if they do not meet MHA 1983 criteria.  The case highlights that due process 

safeguards, such as those required by article 5 of the ECHR must be considered in the 

context of children admitted by parental consent. 

 

Further to the courts approach to this issue, the MHA Code (England) instructs 

professionals to consider whether parental admission of a child would amount to a 

deprivation of liberty and if so whether such a decision can be in fact made by the 

                                                        
284 Whelan, Mental Health Law and Practice (Round Hall, 2009) 161-172. 
285 D (A Child; deprivation of liberty) [2015] EWHC 922 (Fam) [66-68]. 
286 Ibid., [66-68]. 
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parents. The scope of parental responsbility was established in the UK to restrict 

parental autonomy in certain circumstances, while the constitutional protection of 

parental autonomy in Ireland is likely to bar such a restriction here.  Evidence of this 

is found in the absence of any attention given to children and deprivations of liberty in 

Irish mental health law and policy. 

 

In Ireland, the MHC provides legal advice that highlights children can be admitted in 

circumstances amounting to a deprivation of liberty.  The advice states that ‘where a 

child who is 16 years or older is being treated as a voluntary patient in an approved 

centre on the basis of consent given by his or her parent(s), it would appear that the 

child would not have a right to leave as such’.287  For children under 16 years the 

same applies although due to their age it appears that there is no doubt as to their 

‘rights’ or more appropriate their ‘interests’, which are vested in their parents’, and 

therefore one assumes no legal advice was necessary in this context. In this respect, 

we are confronted with a situation in which the MHA 2001 and Irish practice 

generally in relation to children admitted for mental health treatment is not compliant 

with the ECHR.  

 

There is a major failure to protect children’s rights when they are admitted with the 

consent of a parent.  Where a child is admitted voluntarily with parental consent, they 

are considered to lack the capacity to consent themselves, and could therefore, be 

referred to as a ‘vulnerable incapacitated individual’.  In this context the ECHR 

requires safeguards for those who lack capacity and indicates that even in areas where 

a person may formally lack capacity, they nonetheless have rights that require 

                                                        
287 Mental Health Commission, Code of Practice on the Admission of Children under the Mental 

Health Act 2001 (2006) para 2.15. 
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respect. 288   Furthermore, the Stork judgment found that the applicant admitted 

voluntarily with parental consent had been deprived of her liberty ‘against her will or 

at least without her consent’, and that this was not ‘lawful’ within the meaning of 

article 5(1) as there was no court order for her detention.289 To comply with article 5 

there must be a ‘procedure prescribed by law’ for the lawful detention of a ‘person of 

unsound mind’.290 There are no court orders or statutory procedure for the ‘voluntary’ 

admission of children under Irish law. Children have an inherent right to dignity and 

this must be respected through linking dignity with autonomy if they are to exercise 

the human rights to which they are entitled, such as having access to an inclusive and 

participatory admission process.291 

 

The Expert Group has recommended that voluntary admission should continue to take 

place with the consent of a parent where the child is under 16 years.  However, the 

report recommends that the child’s views must be considered in line with the child’s 

evolving capacity and maturity.292 This falls short of the more definite rights-based 

approach taken in the UK, Australia and the United States, which all apply a ‘mature 

minor’ principle to children under 16 years with the ability to give a valid consent. 

Young people aged 16 and 17 will be given the oportunity to consent to admission on 

their own behalf.  Unfortunately, the recommendation for voluntary admission 

includes situations where the young person ‘at least must not object to his/her 

voluntary admission.’293 If the young person does not object and is admitted without 

                                                        
288 See also X v United Kingdom (1981) 4 EHRR 188 where it was held that procedural safeguards 

must be sufficient to provide protection of the right to liberty for the detained person. 
289 Storck v Germany [2005] MHLR 211 [112]. 
290 CRAJIA tool: Table 11, Indicator 8.3 (structural)(absent). 
291 See discussion on this issue in chapters two and three. 
292 Department of Health, Report of the Expert Group Review of the Mental Health Act, 2001 (2015) 

para 118. 
293 Ibid., para115. 
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an assessment of capacity a HL situation arises where the young person is a compliant 

incapacitated individual and now has no safeguards.  Children or young people 

admitted in this way have no statutory right to a review of admission, no external 

oversight of their detention, no right to capacity assessment and will be treated 

without any review or oversight of treatment decisions.294  Further to this there is no 

time limit placed on their detention or the medicines they must take.   

 

The Expert Group has recommended a new category of patient to be known as 

‘intermediate’.295  This new category will be introduced to provide safeguards for 

patients like HL who are ‘compliant incapacitated individuals’.296  The aim is that ‘a 

person can only be admitted on a voluntary basis if they have the capacity (with 

support if required) to make a decision regarding admission to an approved centre and 

they give their informed consent to such admission.’297 If they do not have capacity 

they will be admitted as an intermediate patient. The LRC also recommend a new 

category of ‘informal’ patient for children admitted ‘voluntarily’ with parental 

consent.298 It is envisaged that this category would more accurately indicate that a 

child was not there freely based on personal consent.  It is difficult to know with 

certainty if the intermediate category recommended by the Expert Group will apply to 

children.  Certainly there is no explicit reference to it applying to children, unlike the 

express indication that the new definition of voluntary patient should apply equally to 

children.  Significantly from an access to justice perspective, this new category will 

not be detained but will have the same protections as detained patients, including a 

                                                        
294 CRAJIA tool: Table 12, Indicator 8.4, 8.5, 8.6, 8.7 (structural)(absent). 
295 Department of Health, Report of the Expert Group Review of the Mental Health Act, 2001 (2015) 

32. 
296 Ibid., 31. 
297 Ibid. 31. 
298 Law Reform Commission, Consultation Paper Children and the Law: Medical Treatment 

(Stationery Office 2009) 196, para 6.67. 
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right to a review.299  Therefore, the hope is that this will apply equally to children.  

However, after assessing the recommendations made relating to children, as discussed 

earlier, it is doubtful that these safeguards will be extended.  It will be recalled that 

children under 16 can only be admitted on parental consent, which removes this group 

from the intermediate category.  For those aged 16 or 17 who lack capacity the 

recommendation is for voluntary admission to proceed on parental consent.  Clarity 

on this issue is needed particularly for those aged 16 and 17 who are to receive the 

right to a capacity assessment and to give their free informed consent.  There is no 

reason why they should not come within the new category of patients, thus securing 

the safeguards to which they are entitled.  

 

14.1. Regrading from voluntary to involuntary  

 

Section 23 of the MHA 2001 provides a power for mental health professionals to 

prevent a voluntary child patient from leaving the hospital. The wording in section 

23(2) contains further evidence of the invisibility of children under mental health law:  

[w]here the parents of a child who is being treated in an approved centre as a 

voluntary patient … indicates that he or she wishes to remove the child from 

the approved centre and a consultant psychiatrist, registered medical 

practitioner or registered nurse on the staff of the approved centre is of opinion 

that the child is suffering from a mental disorder, the child may be 

detained….300   

 

                                                        
299  Department of Health, Report of the Expert Group Review of the Mental Health Act, 2001 (2015) 

32. 
300  MHA 2001, section 23 (2). 
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The child can be detained for three days in the care of the HSE until a section 25 

order is made by the District Court or the child is returned to his or her parents’.301 

There is no mention of the child’s wishes or his or her rights in this procedure.  

However, the MHC advises professionals when following this route to detention to 

consider the best interests of the child while giving due regard to the interests of 

others.302  Notwithstanding this there is no mention in the statutory provision of a 

situation in which the child himself or herself wishes to leave and therefore confirms 

the MHC’s advice that a child admitted voluntarily cannot in fact leave.  

Consequently children are being deprived of their liberty without the procedural 

guarantees they are entitled to under the ECHR.303  Furthermore, children can be 

detained for 3 days while the same provision applicable to adults only allows 

detention for 24 hours.  The inconsistent timeframes here cause concern for children’s 

rights and adds to the arguments presented in XY a minor by the applicant, that 

children are treated unfairly in comparison to adults and this is discrimination.  

  

15. Children, Young People and Mental Health Treatment  
Consent is a fundamental ethical principle in health care and the right to autonomy 

and self-determination is expressed in law through the concept of consent.  Having 

the freedom to consent and refuse medical intervention requires the law to respect an 

individual’s right to self-determination.  Thus making it necessary for children’s 

rights advocates to make the case that children are holders of self-assertive rights.  If a 

law refuses to accept children as holding the right to self-determination, then all other 

rights to enable decision-making  which flow from it are lost.  In this regard, chapter 

                                                        
301 MHA 2001, section 23 (3). 
302 Mental Health Commission, Code of Practice Relating to Admission of Children under the Mental 

Health Act 2001 (2006) para 2.17. 
303 CRAJIA tool: Table 12, Indicator 8.2-8.8 (structural)(absent). 
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two set out in detail the argument that children indeed are rights-holders and the rights 

they are entitled to include autonomy and self-determination. Chapter two examined 

the foundational theories of rights and what it means to hold a right, it argued that a 

combined theory of rights as advanced by Freeman accepts children as autonomous 

beings with the injection of liberal paternalism where life and irreversable harm are at 

stake.  This thesis supports this combined theory, however, it also develops and 

extends this theory by infusing it with the principles of the CRPD and the application 

of the Capability Approach to children’s rights. What this means for the concept of 

consent for children requiring mental health treatment is that all children must be 

treated equally and supported to develop their capacities to give a valid informed 

consent.   

 

First and foremost mental health law must include the right of all children to 

autonomy and self-determination. This is a prerequisite to empower children to 

exercise all other rights towards the realisation of achieving their well-being, as 

discussed in chapter one. Consent to mental health treatment is covered under Part 4 

of the MHA 2001. First it is important to note that while a child’s admission status, 

voluntary or involuntary, will determine what rights he/she is entitled to under the 

MHA 2001;  this status has no effect the on child’s right to consent to treatment, as 

this right is non-existent for all those under 18 years irrespective of their status. Thus 

there is a lack of a number of CRAJIA tools structural indicators304 and consequently 

as the legal structure is not present there is no requirement for the government to 

commit to developing process indicators in this context.  A process indicator such as 

the MHA Code (England), which sets out the child’s entitlement to a Gillick 

                                                        
304 CRAJIA Tool: Table 17, Indicator: 11; Table 18, Indicator 11.1; Table 20, Indicator 13 

(structural)(absent). 
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competence assessment and the young person’s entitlement to a capacity assessment. 

Arguably this impediment to self-determination is contrary to the principles in section 

4.  It is difficult to see how the principles of respect for dignity, bodily integrity and 

autonomy apply to children when their right to consent to medical treatment is not 

present in the current MHA 2001.  However, as discussed above the proposed reform 

of the MHA 2001 promises that the right to autonomy and self-determination will be 

guiding principles for the children’s section. If this change is implemented it has great 

protential to shift attitutes and remove the barriers impeding children’s participation 

in decision-making.  

 

Until the MHA 2001 is amended it must be assessed by the CRAJIA tool as it stands. 

Therefore, it is parents, and not the children themselves, who have the right to consent 

to inpatient mental health care and treatment.  As discussed earlier this is in line with 

the consitutional rights of parents; however it fails to take account of the evolving 

capacities of children and their ability to exercise the rights they are entitled to under 

national and international law. Irish mental health law is a perfect example of the 

welfare-oriented approach dominating professional practices, with the perception of 

children as incompetent and dependent rather than as social actors and agents capable 

of holding and exercising rights.305 The definition in the MHA 2001 of a child as a 

person under the age of 18 has given rise to some difficulties particularly in the 

context of the distinction between a young person’s legal capacity to consent in 

general healthcare versus mental health care.306  It is recognised that a distinction 

between very young children and the young person is necessary when a valid consent 

is requird. However, the distinction should not lead to a denial of rights for younger 

                                                        
305 The interest theory versus the will theory is discussed in chapter two. 
306 Inconsistency identified between MHA 2001 and the NFOAPA 1997. 
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children because of their age and certainly not their mental health status.  Rather the 

law should provide that younger children have the same right to consent to treatment 

where they have the necessary capacity, similar to the mature minor principle adopted 

in UK and the requirments of article 12 of the CRC.   

 

In XY a minor, the Court considered the legal status of a child’s refusal of medical 

treatment under the MHA 2001.  The approach taken by Birmingham J. is similar to 

the approach advanced by the UK courts when considering refusal of treatment, 

where such refusal would lead to irreversable harm: ‘a capacity or entitlement to 

refuse is not necessarily to be equated with a capacity or entitlement to consent to 

treatment.’307  Birmingham J. takes the view that decisions in relation to a child’s 

medical treatment will be taken on behalf of the child by the child’s parents, whether 

or not the child has mental health issues.308  Birmingham J. considered the House of 

Lords decision in Gillick, which held that children have a right to autonomy in 

medical treatment decisions provided the child has the required ‘understanding and 

intelligence’.309  Birmingham J. dismissed the application of the Gillick competency 

test to XY’s situation because of the differing contexts.310  While this was the initial 

reaction of the UK courts in the 1990’s, the application of the Gillick principles in the 

context of current mental health care and treatment is unequivocal. The assessment of 

this issue in chapter six highlights the importance of capacity assessment for 

children’s rights in this area of law. The Irish High Court’s paternalistic approach to 

this issue certainly diminishes the human rights-based approach intended for the 

                                                        
307 XY a minor v HSE [2013] IEHC 490 [25]. 
308 Ibid., [23]. 
309 Gillick v West Norfolk and Wisbech AHA [1986] AC 112, 118. 
310 In Gillick the issue was contraceptive treatment. See  XY a minor [25]. 
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MHA 2001.311  This is unfortunate considering Birmingham J.’s acknowledgement in 

the case that Irish courts will be informed by the provisions in the CRPD as well as 

the principles from the ECtHR.312   

 

In one way, Justice Birmingham’s decision really cannot be faulted based on his 

interpretation of the MHA 2001, since this Act provides no provision for the 

application of the Gillick competence test or indeed any capacity assessment at all for 

children. The provisions of the MHA 2001 dealing with issues of consent and 

capacity are section 56 and 57.  Section 57 of the MHA 2001 requires as a general 

principle, the consent of the patient to treatment, except where the consultant 

psychiatrist believes the treatment is necessary to safeguard life, restore health, 

alleviate the condition, or to relieve suffering and the patient is incapable of giving 

consent. A patient therefore must first be capable and if found to lack capacity the 

consultant psychiatrist has wide powers to treat even if it is against the person’s 

wishes.   The early article 3 jurisprudence of the ECtHR accepts that forced treatment 

can be justified if it is said to be therapeutic and the court has been highly deferential 

to mental health authorities in this respect.313 However, the ECtHR has also held that 

according to article 8, ‘forced administration of medication represents a serious 

interference with a person’s physical integrity, and must accordingly be based on a 

“law” that guarantees proper safeguards against arbitrariness’.314  Safeguards in this 

                                                        
311 See Department of Health, Green Paper on Mental Health (Dublin: Stationery Office, 1992); and 

White Paper, A New Mental Health Act (Dublin: Stationery Office, 1995); Murray, ‘Moving Towards 

Rights-Based Mental Health Law: The Limits of Legislative Reform’ (2013) The Irish Jurist 161; and 

the Department of Health, Interim Report of the Steering Group on the Review of the Mental Health 

Act, 2001 (2012). 
312 XY a minor v HSE [2013] IEHC 490 [20]. 
313  Bartlett, ‘The Necessity must be Convincingly Shown to Exist: Standards for Compulsory 

Treatment for Mental Disorder Under the Mental Health Act 1983’ (2011) 19 Medical Law Review 

514; see also Gostin, ‘Human Rights of Persons With Mental Disabilities: The European Convention of 

Human Rights’ (2000) 23(2) International Journal of Law and Psychiatry 125, 150.  
314 X v Finland [2012] ECHR 1371. 
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context could be based on the recommendations of the European Committee for the 

Prevention of Torture (CPT), which takes a more extensive interpretation of article 

3.315  The CPT’s view on the matter of consent to treatment is that patients must be 

placed in a position to give free and informed consent.316   

 

According to section 56 of the MHA 2001 consent must be obtained freely and the 

patient must be capable of ‘understanding the nature, purpose and likely effects of the 

proposed treatment’.317 Section 56 and 57 provide the test for assessing the patient’s 

capacity for consenting to mental health treatment.  When comparing it with its UK 

conterpart, the consent provisions lack the necessary supervision and review of 

treatment decisions required by the ECHR.318 For example, as discussed in chapter 

six, a patient has a right to a capacity assessment and if found to lack capacity there is 

a right to a second opinion before the treatment can be given without consent.  There 

is no second opinion safeguard for the commencement of treatment under Irish law. 

However, where treatment is administered for a period of 3 months section 60 of the 

MHA 2001 requires a second opinion before treatment can be continued without 

consent. In the UK, treatemnt provisions apply equally to all involuntarily admitted 

patients, whereas Irish law differentiates between adults and children. This difference 

in approach causes confusion when considering which provisions in the MHA 2001 

apply to child patients, as certain provisions although referring to ‘patients’ only mean 

adult patients. One example is the provision outlined above relating to treatment. 

                                                        
315 See discussion in Donnelly, ‘From Autonomy to Dignity: Treatment for Mental Disorders and the 

Focus for Patient Rights’ in McSherry (ed), International Trends in Mental Health Laws (Law in 

Context, Volume 26 (2), The Federation Press, 2008) 54, where she sites the case Dybeku v Albania 

(227, para 19).  
316 Committee for the Prevention of Torture, Eight General Report of the European Committee for the 

Prevention of Torture on its activities from January 1 to December 31 (1997) para 41. 
317 MHA 2001, section 56. 
318 X v Finland [2012] ECHR 1371.  See also section on treatment in chapter six. 
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According to the MHC’s legal advice the definition of patient in sections 56 and 57 

does not encompass children and therefore the right to a capacity assessment and to 

consent to treatment only applies to adults.319 

 

 

Children admitted involuntarily appear to have a second opinion treatment safeguard 

under section 61 on a renewal basis.  While this creates a review mechanism for 

supervision of the treating consultant psychiatrist’s decision320 it nevertheless fails to 

also provide a capacity assessment for the involuntary child patient to give a valid 

informed consent.321 Furthermore, in the first instance medicine can be administered 

to a child for the purpose of ameliorating the child’s mental health problem for a 

continuous period of 3 months without the child’s consent and without any 

supervision or review of the consultant psychiatirst’s decision to treat. Where the 

medicine is to be continued section 61 indicates that it shall not be continued unless 

‘either’: (a) continuation is approved by the consultant psychiatrist responsible for the 

care and treatment of the child, ‘and’  (b) continuation is authorised by another 

consultant psychiatrist. The wording causes confusion as to whether continued 

treatment requires one or two consultant psychiatrist approvals and this must be 

clarified in the proposed new children’s section of the MHA 2001.  However, the 

MHC’s advice is that both approvals must be sought for the continuation of 

medicine.322  The approval shall be valid for a period of 3 months and thereafter for 

further periods of 3 months. When compared to mental health law in the UK, this 

                                                        
319 Mental Health Commission, Code of Practice Relating to Admission of Children under the Mental 

Health Act 2001 (2006) para 3.1. 
320 CRAJIA tool: Table 17, Indicator 11; Table 20, Indicator 13.1; Table 18, Indicator 11.2 (structural) 

(present). 
321CRAJIA tool: Table 17, Indicator 11; Table 20, Indicator 13 (structural)(absent). 
322 Mental Health Commission, Code of Practice Relating to Admission of Children under the Mental 

Health Act 2001 (2006) para 3.5. 
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structural provision offers very little to comply with the rights children are entitled to.  

Section 61 provides no requirement to discuss the proposed treatment with the child, 

the parent or anyone else.  There is no provision for the child to participate in 

decision-making around treatment, no right to a review of treatment decisions, no 

right to an independent advocate to help the patient understand treatment decisions, or 

to provide information about the treatment. It seems the consultant psychiatrist has 

unrestricted decision-making power. This leaves the situation where children under 18 

years have no input into the treatment they are prescribed and can be prescribed and 

administered medication for a 3 month period without a second opinion safeguard or 

their views on the treatment discussed.323  

 

Children admitted voluntarily or involuntarily are subject to automatic authorisation 

of forced treatment if deemed necessary.  The young girl in XY a minor was forcibly 

treated against her will and this was justified under article 8 as being in her best 

interests for the protection of her health.324  However, the context in XY a minor is 

arguably an exceptional circumstance, as generally on a day-to-day basis this serious 

threat to life is not present for most children who will be denied their right to physical 

and mental integrity.  Indeed applying Glass v United Kingdom and Storck it is 

arguable that a child treated against her wishes is a violation of the child’s right to 

physical integrity under article 8.325  Moreover, if treatment is to be justified under 

article 8(2), there must be safeguards for the young person to challenge this ‘lawful’ 

interference.326  Further support for this argument is found in the right to health.  

According to the Committee on Economic, Social and Cultural Rights, ‘[t]he right to 

                                                        
323 Mental Health Act 2001, section 61.  
324 CRAJIA tool: Table 17, Indicator 11.1. 
325 See discussion in chapter three. 
326 CRAJIA tool: Table 17, Indicator 11.1. 
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health is not to be understood as a right to be healthy.  The right to health contains 

both freedoms and entitlements.  The freedoms include the right to control one’s 

health and body, … and the right to be free from interference, such as the right to be 

free from torture, non-consensual medical treatment and experimentation.’ 327  In 

addition, article 25 of the CRPD provides that State parties require ‘health 

professionals to provide care of the same quality to persons with disabilities as to 

others, including on the basis of free and informed consent by, inter alia, raising 

awareness of the human rights, dignity, autonomy and needs of persons with 

disabilities through training and the promulgation of ethical standards for public and 

private health care’.328 

 

IMHS reports indicate that consent to treatment will be provided by parents on 

admission. This practice is detrimental to the evolving capacities of children and their 

right to development.  Children require opportunities to develop their capabilites and 

reach their potential and this is evident in national policy documents such as Healthy 

Ireland and a Vision for Change.329 To achieve well-being children must be enabled 

and facilitated to contribute and participate in their healthcare.  Evidence of this was 

found in the CQC reports discussed in chapter six.  The MHA 2001 is a major road 

block to the national outcomes for children and young people as envisaged by the 

Irish government in Better Outcomes, Brighter Futures. Moreover, the national 

Participation Strategy which aims to provide action plans for the achievement of 

certain objectives in Better Outcomes, Brighter Futures fails to make an effective 

attempt at securing positive outcomes for children with mental health problems.  

                                                        
327 Committee on Economic, Social and Cultural Rights, General Comment No 14 Substantive Issue in 

the Implementation of the International Covenant on Economic, Social and Cultural Rights (2000) para 

8). 
328 CRAJIA tool: Table 20, Indicator 13 (article 25, CRPD). 
329 See discussion in chapter one. 
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Although the Participation Strategy acknowledges the vulnerability of seldom-heard 

children, which includes children with mental health problems, it fails to provide any 

innovative concrete action plan for the participation of these children in matters 

affecting them.  

 

In fact, except for a very brief mention which will be outlined below, the action plan 

highlights again the invisibility of children with mental health problems requiring 

inpatient CAMHS. It is almost as if it is assumed that the words seldom-heard 

automatically cover this cohort of children, or that reference to the CCA 1991 in 

general will suffice to meet the needs of children who require inpatient services. The 

literature in this area is either of such precise nature that it is obvious it excludes the 

area of mental health law or it is of such a general nature that by default it could 

potentially apply to children in inpatient care.  Whatever the reasoning behind the 

approach is, it is undeniable that the general approach in the literature is to skim over 

the area of children’s rights in inpatient CAMHS.  The dearth of necessary analysis in 

this area coupled with the fragmented approach to leadership in service provision is 

detrimental to children’s visiblity and their rights.  

 

15.1. Consent, capacity and treatment: discussion of the process indicators 

 

Irish law and policy applies differently to children when they are ill enough to require 

hospital treatment in either general health care or mental health care. It is accepted 

that a young person of 16 or 17 years has the legal capacity to consent to treatment in 

general health care; this is not the case when the same young person requires inpatient 

mental health care. The HSE National Consent Policy advices that if a 16 or 17 year 

old requires outpatient CAMHS, they have the same right to consent to treatment as 
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other young people their age according to section 23 of the NFOAPA 1997.330 The 

advice offered to professionals treating these young people is that where a young 

person refuses treatment, the refusal should be accepted in the same way as for adults.  

However, the policy suggests that where the refusal relates to life sustaining 

treatment, or other decisions which may have irreversible consequences for  the 

young person, the professional should seek legal advice.331 The policy also considers 

the application of the Gillick competence test to children under 16 years, and advises 

that when considering whether such an individual can give consent professionals 

should consider the child’s rights under the Constitution, the ECHR and the CRC. The 

policy further suggests that professionals must weigh and balance the child’s personal 

rights with parental rights and determine whether they can treat without parental 

consent.332  Moreover, the policy considers that interventions without parental consent 

are possible where professionals have considered a list of factors such as the minor’s 

maturity and understanding, the risks and benefits of treatment, and the nature and 

purpose of the treatment.333  When the reader moves from the general health care 

section to the section on mental health care, a change in the child-centred partnership 

approach becomes evident. Children who require inpatient CAMHS care and 

treatment will be treated differently than those who require outpatient CAMHS.  An 

interesting twist is the complete lack of any desire to mask the discriminatory 

approach in the National Consent Policy, as it states that where a young person of 16 

or 17 years has been admitted under section 25 of the MHA 2001 and requires 

                                                        
330  Health Service Executive, National Consent Policy Part Two Children and Minors (2014) 59. 
331  Ibid., 55. 
332  Ibid., 53. 
333  Ibid., 53. 
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treatment unrelated to their mental health the general principle of consent will 

apply.334  

 

The CAMHS SOP states that children, young people and their families will be treated 

with respect and dignity; to ensure this the CAMHS team will be ‘cognisant of the 

child/young person’s autonomy and right to make decisions on their own care in line 

with their individual capacity.’335  The reference in the SOP to the child or young 

person’s right to make decisions is found in the general section that seems to be 

applicable to the three tiers in CAMHS.  However, it is a little confusing when a 

separate section in the SOP covering inpatient CAMHS fails to refer to the right to 

autonomy in decision-making.336  This confusion is exacerbated by the lack of a 

substantive right to consent in MHA 2001, especially for those aged 16 and 17, which 

would bring consistency between general health care and mental health care regarding 

age of consent.  Adding to this confusion is the number of documents guiding health 

professionals who must seek valid consent, the difference in the application of the age 

of consent in general health and mental health services, and the constitutional 

protection of parental autonomy in medical treatment.  To remove ambiguity in this 

area, there must be equality in the application of the age of consent and guidance on 

capacity assessments to ensure a valid consent is obtained while also securing the 

visibility of children in mental health law.  As discussed above, the Expert Group’s 

recommendations will go some way to clarifying concerns around consent and 

capacity issues for children subject to the MHA 2001.  The urgent need for this 

                                                        
334 Ibid., 60. 
335 Health Service Executive, Child and Adolescent Mental Health Services Standard Operating 

Procedure (2015) para 12.3.3 
336 Ibid., compare para 12.3.3 with para 25.6. 
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change was recently highlighted in the CRC Committees concluding observations on 

Ireland’s third and forth periodic report.337 

 

 

16. Advocacy, Information and Age Appropriate Accommodations 
There is a huge gap in Irish law regarding the provision of support mechanisms to 

facilitate the child’s right to be heard when admitted to inpatient CAMHS.338  The 

IMHS reports from all inpatient CAMHS inspections highlight the lack of advocacy 

services as a breach of the Mental Health Act 2001 (Approved Centres) Regulations 

2006 (MHA Regulations).339  It is noteworthy that each of the IMHS reports from 

2014 indicate that CAMHS are involved in the development of a national advocacy 

service for children in their care.340  As discussed in chapter six, advocacy support for 

children is crucial to implementing a child-friendly system in this area.  Access to 

independent advocacy has been identified as a safeguard for children and young 

people with mental health problems.341  Compared to Ireland, England, Wales and 

Scotland all provide the resources for Independent Mental Health Advocate (IMHA) 

services.  The CRAJIA carried out in chapter six highlights the advocacy services in 

Wales and Scotland as best practice. Both countries provide an IMHA service for 

                                                        
337 Discussed above, see Committee on the Rights of the Child, Concluding Observations on the 

Combined Third and Fourth Periodic Reports of Ireland (2016). 
338 This is evident in the lack of children’s voices in all IMHS CAMHS reports examined in this 

research.   
339 See for example, Inspectorate of Mental Health Services, Report of the Inspector of Mental Health 

Services Child and Adolescent Mental Health Service Merlin Park (2011); Inspectorate of Mental 

Health Services, Report of the Inspector of Mental Health Services Child and Adolescent Mental 

Health Service Eist Linn (2011). 
340 See for example, Inspectorate of Mental Health Services, Report of the Inspector of Mental Health 

Services Child and Adolescent Mental Health Service Merlin Park (2014); Inspectorate of Mental 

Health Services, Report of the Inspector of Mental Health Services Child and Adolescent Mental 

Health Service Linn Dara (2014). 
341 Newbigging, et al, The Right to Be Heard: Review of the Quality of Independent Mental Health 

Advocate (IMHA) Services in England (2012) 151; Capability Scotland, Scotland Justice Report, 

Justice Disability Steering Group SAMH Involvement Event (September 2009). 
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voluntary or informal patients and involuntary patients.342 The eligibility criterion in 

England only allows detained patients access to IMHA service, with exceptions for 

certain treatments. 343   This practice excludes the majority of children admitted 

informally or voluntarily.  In an Irish context the majority of children are admitted 

voluntarily and therefore this approach would be detrimental to most of the children 

in hospital.  

 

Law and practice referred to above and discussed in chapter six highlights the 

inadequacy of the current legislative position in Ireland to ensure effective access to 

justice for children.  Advocacy is an integral part of the supports envisaged to enable 

children with mental  health problems to exercise their legal capacity.344  Such a 

support mechanism can help remove barriers so children can access a GAL or a legal 

representative if they were seek a variation or discharge order.  Without the support of 

an advocate and other procedural accommodations children will not have the 

opportunity to reach their potential through the development of their capabilites.  As 

Keys notes, ‘[t]he self-defeating nature of a finding of incapacity is likely to ensure 

the person will not learn the skills required for future decision-making.’345 National 

policy identifies such skills as necessary for achieving the outcome of good mental 

                                                        
342 Mental Health (Wales) Measure 2010 (Part 4), section 33; Mental Health (Care and Treatment) 

(Scotland) Act 2003, part 17, chapter 2 provides ‘every person with a mental disorder shall have a right 

of access to independent advocacy’ and “advocacy services” are services of support and representation 

made available for the purpose of enabling the person to whom they are available to have as much 

control of, or capacity to influence, that person’s care and welfare as is, in the circumstances, 

appropriate. 
343 See chapter six.  
344 CRPD, articles 3, 5, 7, 12 and 13; see discussion in chapters three and six regarding support and 

advocacy. 
345 Keys, ‘Emerging issues in the law within a changing human rights framework’ in Higgins and 

McDaid (eds), Mental Health in Ireland Policy, Practice and Law (Gill and Macmillan, 2014) 210. 
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health.346  The State claims they want children to contribute to achieving their well-

being through active participation in matters affecting them. Capability theorists argue 

that if society seeks to promote human development and achieve well-being, it should 

do so through supporting the development of internal capabilities through education 

and partipation strategies.347  The UN Special Rapporteur on the Right to the Highest 

Standard of Physical and Mental Health explains that participation and the the right to 

health are linked:  

the right of persons with mental disabilities to participate in decision-making 

processes that affect their health and development, as well as in every aspect 

of service delivery, is an integral part of the right to health.348  

 

The Interim Review and the Expert Group Report recommend a specialised child 

advocacy service and this is very welcome.349 However, there is no discussion in the 

reports detailing what this service will entail. It is not known whether this service will 

be made available for voluntary and involuntary child patients, or what the role and 

function of the advocate will be. The lack of guidelines for the role and function of 

GAL’s has been continually criticised, as discussed earlier.  Resources will be 

required for the introduction of an independent advocacy service with the necessary 

guidelines and codes of practice to avoid similar critcisms. The Participation Strategy 

articulates the government’s action plan towards realising services, such as an 

                                                        
346 See chapter one. 
347 See chapter two. 
348 Hunt, Report of the Special Rapporteur on the Right of Everyone to the Enjoyment of the Highest 

Attainable Standard of Physical and Mental Health, (Untied Nations Economic and Social Council 

2005) para 60. 
349 See Department of Health, Interim Report of the Steering Group on the Review of the Mental Health 

Act, 2001 (2012); Department of Health, Report of the Expert Group Review of the Mental Health Act, 

2001 (2015) 73.  
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advocacy service, by promising to build on ‘existing mechanisms, incremental 

progress will be made on funding criteria for publicly funded programmes and 

schemes that are relevant to children and young people’.350 This statement lacks a real 

commitment to the resources necessary to achieve the aims of the policy.  If funding 

is progressively made available, how long will it take for children to realise their 

rights. As discussed earlier, the IMHS reports constantly highlight breaches of the 

right to information and advocacy.  For implementation of the objectives in the 

Participation Strategy to be effective the State must appoint a leader to operate the 

advocacy service, provide funding, and prepare guidelines.351  There is very little 

evidence of ‘action’ in the State’s plan to ensure that the HSE will ‘share best practice 

in adolescent mental health advocacy services with key stakeholders in 2015.’352   

 

The Participation Strategy also claims that there are plans to,  ‘create mechanisms to 

provide children with the opportunity to be heard in judicial proceedings affecting 

them, including through independent representatives where appropriate’.353  However 

the action plan covers only two areas of judicial proceedings: family law and child 

care proceedings.  Interestingly, the government has a service-level agreement with 

Ireland’s only national advocacy service for children in care,  Empowering People in 

Care (EPIC). EPIC works with children through advocacy to help realise their right to 

participate and have their voices heard in all matters related to their care 

                                                        
350 Department of Children and Youth Affairs, National Strategy on Children and Young People's 

Participation in Decision-Making (2015-2020). 
351 See guidance on how to effectively implement policy in the area of mental health services, Mental 

Health Commission, From Vision to Action? An Analysis of the Implementation of a Vision for Change 

(2009). 
352 Department of Children and Youth Affairs, National Strategy on Children and Young People's 

Participation in Decision-Making (2015-2020) 48. 
353 Ibid. 
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experience. 354  The Participation Strategy indicates that EPIC’s remit will be 

developed to make children in detention aware of their rights and their right to make a 

complaint.355 Currently EPIC’s remit does not specifically include advocacy services 

for inpatient CAMHS and this leaves these children at a great disadvantage compared 

to other children removed from their home environments.  EPIC provides a great 

service which is proven to be beneficial in supporting children to achieve their right to 

be heard.356  The development of a national mental health advocacy service would 

benefit from this model of service.  

 

16.1.  The right to information  

The right to receive and impart information is categorised as a civil and political right 

and therefore should be directly available to children and young people.357  The IMHS 

reports show no indication of information for patients regarding their rights under the 

CCA 1991.  While the Mental Health Act 2001 (Approved Centres) Regulations 2006 

requires that information be provided to patients, it does not specify information 

relating to their rights.358  The IMHS reports all refer to the Headspace Toolkit as 

meeting the requirements for providing information to children.  However, the Toolkit 

does not provide information on children’s procedural rights under the CCA 1991.  In 

2009, the MHC developed the Headspace Toolkit to provide information on what 

young people can expect when they go into hospital and what their rights are while 

staying in hospital.359  Significantly the Toolkit was developed with input from a 

group of young people.  The Toolkit explains that everyone has rights and mainly lists 

                                                        
354 See EPIC’s website for information on the service and their Annual Reports: available at 

http://www.epiconline.ie/annual-report-2012-2013/ 
355 Department of Children and Youth Affairs, National Strategy on Children and Young People's 

Participation in Decision-Making (2015-2020) 50. 
356 See EPIC, Annual Report (2012-2013). 
357 CRAJIA Tool: table 6, indicator 6  
358 Mental Health Act 2001(Approved Centres) Regulations 2006, article 20. 
359 See Mental Health Commission, Headspace Toolkit (2009) available at: 

http://www.headspaceireland.ie/downloads.html 

http://www.epiconline.ie/annual-report-2012-2013/
http://www.headspaceireland.ie/downloads.html


 523 

the right to be heard, to receive information and the right to health.  It also mentions 

the entitlement to rights under the CRC, ECHR and the Irish Constitution.  However, 

what is interesting is what it fails to say, such as, you have the right to liberty and to 

access the court to challenge your stay at hospital.   

 

In addition, while the Toolkit mentions that rights can be enforceable in law and that 

someone may bring a case to court, what follows this information is a statement that 

can be confusing for young people, it states that: 

However, not all of your rights are ones which can be enforceable in law, 

instead some are set out as guidelines or as statements of how things should 

be. They can be used to argue your point of view in meetings and other 

situations.  Even if you have no choice over being in a mental health unit, the 

Mental Health Act gives three principles that must be followed by anyone 

involved in your care.360  

 

The three principles referred to are based on the best interests of the child, and the 

rights to autonomy, dignity and bodily integrity.  It is difficult to reconcile children 

having effective access to any of the latter rights when, as the Toolkit explains to 

them:  ‘[i]f you are under 18, in general, you do not have the right under the law to 

decide whether to consent to mental health treatment or not’.361  More importantly, it 

does not provide information on the child’s due process rights.  This gap in law 

regarding the inadequate provision of information must be closed through the reform 

of the MHA 2001.   

                                                        
360   See Mental Health Commission, Headspace Toolkit (2009) available at: 

http://www.headspaceireland.ie/downloads.html 
361   See Mental Health Commission, Headspace Toolkit (2009) available at: 

http://www.headspaceireland.ie/downloads.html 

http://www.headspaceireland.ie/downloads.html
http://www.headspaceireland.ie/downloads.html
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The Expert Group recommends that all necessary information relating to admission, 

detention and treatment should be provided to all child patients.362  The provision of 

information in the written form alone fails to meet access to justice standards.  How 

many of the children will read this information?  There must be other mechanisms 

developed to inform children of their rights rather than depending on written 

information.  The advocacy service developed in the UK is a perfect example of 

providing an individual with a statutory duty to deliver a service informing patients of 

all their rights and any other inpatient related matters.363 

 

The Participation Strategy provides an action plan to achieve the right to information 

for children in mental health services by stating that, ‘[t]he Mental Health 

Commission will ensure that the inspection reports of the Inspector of Mental Health 

Services will include information on the availability and use of the Toolkit for Young 

Mental Health Service Users, which was developed with young people and promotes 

the voice of the child’.364  The IMHS reports currently includes information on the 

availability of the Toolkit, again the action plan is very thin on a ‘plan’ to progress 

this right, taking into consideration the gaps regarding due process rights.   

 

 

16.2. The right to age appropriate accommodations 

 

The Committee on Economic, Social and Cultural Rights recommends that: 

                                                        
362 Department of Health, Report of the Expert Group Review of the Mental Health Act, 2001 (2015) at 

30 relating to voluntary patients and at 70 for all patients. 
363 See chapter six, section on advocacy. 
364 Department of Children and Youth Affairs, National Strategy on Children and Young People's 

Participation in Decision-Making (2015-2020) 44. 
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 State Parties should provide a safe and supportive environment for 

adolescents, that ensures the opportunity to participate in decisions affecting 

their health, to build life-skills, to acquire appropriate information, to receive 

counselling and to negotiate the health-behaviour choices they make.  The 

realization of the right to health of adolescents is dependent on the 

development of youth-friendly health care, which respects confidentiality and 

privacy.365 

 

The law in England and Wales highlights best practice in this area.  As discussed in 

chapter six, the MHA 1983, provides that all patients under the age of 18 years have 

the right to be provided with an environment in hospital suitable to their age and 

subject to their needs.366  It is also significant that article 37(c) of the CRC provides 

that a child deprived of their liberty shall be separated from adults unless this is not in 

the child’s best interests.  Notwithstanding, international standards and best practice 

in other jurisdictions, Ireland fails to provide a right to age-appropriate 

accommodations for children in need of inpatient CAMHS.367  

 

The following table shows the number of children admitted for mental health care and 

treatment and the type of approved centres they were admitted to.  The data indicates 

a steady decrease in the number of children involuntarily admitted to adult approved 

                                                        
365 Committee on Economic, Social and Cultural Rights, General Comment No 14 Substantive Issue in 

the Implementation of the International Covenant on Economic, Social and Cultural Rights (2000) para 

23. 
366 CRAJIA tool: Table 20, Indicator 13 (structural) (present). 
367 CRAJIA tool: Table 16, Indicator 10, 10.1; Table 20, Indicator 13-13.3 (structural)(absent). 
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centres from 2008 until 2013.  There is also a decrease in the number of children 

admitted to adult centres as voluntary patients, from 257 in 2008 to 106 in 2012.368   

Admissions Involuntary Total admissions (voluntary and 

involuntary) 

2008 6 (adult units) 2 (child units) 263 (adult units) 143 (child units) 

2009  7 (adult units) 3 (child units) 212 (adult units) 155 (child units) 

2010 3 (adult units) 11 (child units) 163 (adult units) 272 (child units) 

2011 9 (adult units) 12 (child units) 132 (adult units) 300 (child units) 

2012 3 (adult units) 15 (child units) 109 (adults units) 329 (child units) 

2013369 4 (adult units) 7 (child units) 68 (adults units) 238 (child units) 

 

While there is progress in improving access to CAMHS for children and young 

people, the MHC’s requirement that no child under 18 years shall be admitted to an 

adult ward after December 2011 has not been realised.370 The MHC Code of Practice 

permits the admission of children to adult approved centres in exceptional 

circumstances, although there is no definition of what this might entail. 371  It is 

assumed that in some cases a young person may be more comfortable in an adult 

setting, and circumstances can arise where there is a lack of bed capacity in child 

approved centres leading to admission to adult centres. The MHC continues to draw 

attention to the unsatisfactory admission of children to adult inpatient units, and the 

urgent requirement for this to be addressed.372  Media coverage of this issue continues 

to highlight the unacceptable number of children admitted to adults units, with one in 

                                                        
368  Health Service Executive, Fifth Child and Adolescent Mental Health Service Annual Report 

(2012/2013) 46. 
369 See  Ibid., 51, data refers to the first 9 months of 2013. 
370 Mental Health Commission, Code of Practice Relating to Admission of Children under the Mental 

Health Act 2001 Addendum (2009) 3. 
371 Ibid., 3. 
372 Mental Health Commission, Annual Report (2014) 8, 32. 
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five children being treated in facilities not created to meet their needs. 373   The 

literature indicates that children respond best when services are specific to their needs, 

and that children with mental health problems require safe environments to develop 

resilience to cope with mental health issues. 374   The CRC Committee recently 

expressed their concern with children being admitted to adult units and recommend 

that Ireland should prioritise the strengthening of inpatient CAMHS.375 

 

The Steering Group recommend that the reform of the MHA 2001 should include the 

principle that children are treated in an age appropriate setting.  Following from this 

the Expert Group found that, ‘[e]very child should have access to health services that 

aim to deliver the highest attainable standard of child mental health’ and ‘[s]ervices 

should be provided in an age-appropriate environment wherever possible’. 376 

However, neither of the reviews give any indication regarding the placement of the 

latter principles, will they be in the Act or a code of practice?  The findings in chapter 

six support the need for a statutory right to age appropriate facilities.  The 

recommendations outlined above are couched in vague terms when compared to the 

more rights-based terminology used in section 131A of the MHA 1983 (UK), noted 

above.  The Department of Health is responsible for the review of the MHA 2001 and 

must consider this issue in more expressly stated detail.  In fact, a further statement 

from the review group is required to deal with a number of human rights inadequacies 

                                                        
373 D’Arcy, ‘Children ‘Still being Admitted’ to Adult Psychiatric Facilities’ (Irish Times, August 25 

2015); Bardon, ‘Fifty Children Admitted to Adult Psychiatric Units this Year’ (Irish Times, August 10 

2015); Cullen, ‘Fifth of Child Mental Health Admissions to Adult Units’ (Irish Times, June 12 2015).  
374 See Health Service Executive, A Vision for Change Report of the Expert Group on Mental Health 

Policy (2006) 85; Bates et al, Someone to Turn to Someone to Talk to (Headstrong 2009) 23; Law 

Reform Commission, Consultation Paper Children and the Law: Medical Treatment (Stationery Office 

2009) 177. 
375 Committee on the Rights of the Child, Concluding Observations on the Combined Third and Fourth 

Periodic Reports of Ireland (2016) para 54(b). 
376 Department of Health, Report of the Expert Group Review of the Mental Health Act, 2001 (2015) 

69-70. 
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and the lack of thorough consideration given to the majority of issues discussed above 

in this chapter. 

 

 

17. Review of Admission 
 

In Ireland, the Mental Health Tribunal (MHT) is an independent legal entity 

appointed by the MHC according to its statutory functions.377  The primary function 

of the MHT is to protect the rights of patients.378  Patients in this context exclude 

child patients.  However, if an adult is admitted involuntarily under the MHA 2001 

they have a number of explicit due process rights.  An adult will be provided with 

notice in writing outlining that he/she is entitled to legal representation for tribunal 

hearings,379 to a review of his/her detention by a tribunal,380 and is entitled to a Circuit 

Court appeal against a decision of a tribunal if he/she is the subject of a renewal 

order.381  In addition to this, the MHC on receipt of an admission order or a renewal 

order must: refer the matter to a tribunal;382 assign a legal representative to represent 

the patient;383 direct in writing that an independent consultant psychiatrist examine the 

patient to determine, in the interest of the patient, whether the patient is suffering 

from a mental disorder;384 produce a report for the tribunal and provide a copy of the 

report to the legal representative of the patient.385  There is no equivalent due process 

                                                        
377 Mental Health Act 2001, section 33. 
378 Mental Health Commission, Reference Guide Mental Health Act 2001: Part One Adults (2006) para 

1.8.1 
379 Section 16 (2)(b). 
380 Section 16 (2)(e). 
381 Section 16 (2)(f). 
382 Section 17 (1)(a). 
383 Section 17 (1)(b). 
384 Section 17(1) (c). 
385 Section 17(1) (c). 
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mechanism in the MHA 2001 for any person under 18 years to seek a review of 

detention.  The analysis in chapters three and four clearly indicates that ‘everyone’ is 

entitled to a fair hearing before a court or tribunal to challenge the legality of their 

detention.386 

In contrast to the approach taken in the UK, which extends the right to a tribunal 

review to children, the MHA 2001 fails to meet both the structural and process 

indicators required to deliver a child-friendly justice framework in this context.  

Without the first two categories of indicators present there can be no positive child 

outcomes in this area.  The MHC explains that while children have no right to a 

tribunal review there is a review mechanism inherent in section 25 procedures.387  A 

section 25 order requires the District Court to authorise admission for a 21 day period 

and thereafter for a period of 3 months and following this for periods not exceeding 6 

months.  At these intervals the court will review whether the child continues to need 

inpatient care and treatment.  It is submitted that the timeframes for this review are 

inadequate to meet the right to a ‘speedy’ review of detention.388  Most significantly 

the section 25 procedure provides no automatic and mandatory access to justice 

rights.  Each of the latter arguments will be discussed in the following paragraphs.  It 

is important to remember that in any event, the procedural safeguards in section 25 

only apply to involuntary patients.  The majority of children admitted to inpatient 

CAMHS are denied any due process rights as they are admitted outside the scope of 

section 25. 

 

                                                        
386 CRAJIA tool: Table 12, Indicator 8.4, 8.5, 8.6, 8.7, 8.8; Table 9, Indicator 7.2 (structural)(present).  
387 Mental Health Commission, Reference Guide Mental Health Act 2001: Part Two Children (2006) 

para 4.5. 
388 CRAJIA tool: Table 12, Indicator 8.3 (structural)(absent). 
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There are two issues that must be considered during this assessment: the effectiveness 

of the section 25 review mechanism and the failure to provide any review mechanism 

for voluntary patients.  The underlying assumption is that voluntary admissions are 

voluntary; there is no deprivation of liberty, and therefore no requirement to provide 

safeguards in this context.  This thesis argues against this assumption in the context of 

voluntary child patients.  This argument is based on the strength of the research 

analysis in chapters three and four, and the application of the CRAJIA tool in chapter 

six.  Specific attention is placed on the ECtHR jurisprudence under articles 5 and 6 to 

address the right to a review for both voluntary and involuntary child patients.  

Chapter four highlights the ECtHR willingness to apply principles decided in adult 

cases to children’s rights issues.  Moreover, Kilkelly argues that reforms are likely to 

be created at national level from the obligations inherent in the jurisprudence of the 

ECtHR.  For example, she notes that the ECtHR jurisprudence applies an 

interpretative approach using CRC principles and linking them to ECHR rights to 

secure fundamental human rights for children.389  

 

The CRC provides that all children deprived of their liberty have a right of ‘prompt 

access to legal and other assistance’, as well as the right to challenge the legality of 

the detention.390 Children involuntarily admitted are entitled to a legal representative, 

a GAL, and to apply for a variation or discharge of their detention. 391   The 

effectiveness of the latter rights has been discussed in detail above; the outcome 

                                                        
389 Kilkelly, ‘The CRC and the ECHR: The Contribution of the European Court of Human Rights to the 

Implementation of Article 12 of the CRC’ in Liefaard and Doek (eds), Litigating the Rights of the 

Child the UN Convention on the Rights of the Child in Domestic and International Jurisprudence 

(Springer 2015) 194. 
390 CRC, article 37 (d) 
391 Child Care Act 1991, sections 22, 25, 26. 
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indicates that these rights must be of a mandatory and automatic nature to ensure 

effective and practical access to justice.392  Access to justice includes more than mere 

rights in law.  Children must have access to these mechanisms and the environments 

necessary to bring a claim seeking a remedy.393  According to section 25 the court 

will make a renewal order based on the treating consultant psychiatrist’s report.  The 

provision provides for the examination of the child by a consultant psychiatrist.  The 

court will grant the renewal order if satisfied after considering the report that the child 

requires further detention.  The absence of the child’s voice here is worrying.  The 

provision fails to provide for the child’s presence in court during the renewal order.394  

In fact, section 30 of the CCA 1991 when applied to section 25 procedures gives the 

court the power to proceed in the absence of a child.  However if the child requests to 

be present the court will have to consider the request, and can refuse the child access 

on the basis of the child’s best interests. 

 

For children to effectively challenge detention during this review, it is recommended 

that  they are informed of their rights and the discretionary nature regarding what 

information they are to receive removed.  Evidence discussed above suggests that 

children are not informed of their procedural rights according the CCA 1991. If they 

are informed of these rights children detained in these circumstances are vulnerable 

and their mental health problem may act as a disadvantage to them in initiating 

proceedings.   This issue was highlighted in the cases of DD v Lithuania and MH v 

                                                        
392 CRAJIA Tool: table 9, indicator 7.2. 
393 CRAJIA Tool: table A. 
394 CRAJIA tool: Table 9, Indicator 7.2. 
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UK, as discussed in chapter four.395  Applying the ECtHR jurisprudence, a child in 

these circumstances should have the advantage of ‘effective access to a mechanism 

enabling her to “take proceedings” of the kind guaranteed to her by Article 5 (4) of 

the Convention’.396 Consequently, special procedural safeguards may be necessary to 

‘protect the interests of persons who, on account of their mental disabilities, are not 

fully capable of acting for themselves.’397  This is of great significance when applied 

to children who may on top of their mental health problem have difficulties in 

communicating what they want. Consequently, it is recommended that improvements 

to the revised MHA 2001 requires the provision of reasonable accommodations for 

children who may lack competence and are placed at a disadvantage when seeking an 

application to the court.398  

 

The timeframes under section 25 create additional barriers to effective access to 

justice.  The initial 21 day period, never mind a 3 or 6 month period, is a long time for 

a child or young person to be deprived of their liberty, especially without an 

automatic right to initiate a review in the interim.  The Expert Group found that, ‘the 

absolute need to give detained patients access to an effective review mechanism 

where their loss of liberty can be independently evaluated is not in question and is 

fully accepted by members of the Group.’399 Despite this finding they fail to extend 

this right to involuntary child patients.  In contrast the Steering Group recommended 

that children admitted involuntarily should have the automatic right to an independent 

                                                        
395 MH v United Kingdom App No 11577/06 (ECHR, 22 October 2013); DD v Lithuania App No 

13469/06 (14 February 2012); (2012) ECHR 254. 
396 MH v United Kingdom App No 11577/06 (ECHR, 22 October 2013). 
397 Winterwerp v The Netherlands (1979) 2 EHRR 387 [60]. 
398  CRAJIA tool: Table 16, Indicator 10; See also MH v the United Kingdom (application no. 

11577/06) 22 October 2013, discussed in chapter four. 
399 Department of Health, Report of the Expert Group Review of the Mental Health Act, 2001 (2015) 

42. 
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review of their detention.400  The reason for this divergence in approach is unknown, 

but it is likely that the Expert Group considers that the review by the District Court 

provides the necessary safeguards.401   

 

It is acknowledged that a court ordered detention is more likely to have considered the 

child’s article 5 and 6 (ECHR) rights.  Irish courts’ have an obligation to do so 

according to the ECHR Act 2003.  However, systematic access to the court and 

effective participation of the child in this process is uncertain at the very least.  The 

LRC believes that a child specific tribunal would be the most suitable forum to make 

decisions in relation to the admission and treatment of children under involuntary 

admission orders.402  It is submitted after consideration of the tribunal process in 

chapter six and the substantive due process rights for adults under the MHA 2001, 

that a tribunal hearing offers greater access to less intimidating environments and 

more room to enable effective participation. 403   The ECtHR has stressed the 

importance of adapting proceedings to facilitate effective participation of the child.404  

A specialist tribunal can meet this requirement.   

 

The Steering Group recommended an automatic review for involuntary admission, 

this was not extended to children admitted with the consent of a parent.  It is 

submitted that this is due to a fear of interfering with parental autonomy and its 

                                                        
400 Department of Health, Interim Report of the Steering Group on the Review of the Mental Health 

Act, 2001 (2012). 
401 Department of Health, Report of the Expert Group Review of the Mental Health Act, 2001 (2015). 
402  Law Reform Commission, Consultation Paper Children and the Law: Medical Treatment 

(Stationery Office 2009) chapter six. 
403 See discussion in chapter six, section covering review of admission. 
404 CRAJIA tool: Table 9, Indicator 7.6. 
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superior role in Irish law.405  The lack of any right to an appeal or a review of 

voluntary admission is in violation of article 6 of the ECHR. The difficulty in arguing 

for due process rights in the context of voluntary admission is the lack of ‘detention’ 

to meet the criteria for these guarantees.  However, all evidence points to the child 

being de facto detained. Children admitted voluntarily cannot leave if they wish, they 

are subject to strict control, have not given consent themselves, and are not admitted 

in accordance with a procedure prescribed by law.  The HL and Storck judgments 

found the latter circumstances amounted to a deprivation of liberty.  An assessment of 

Irish law and policy shows that the issue of deprivation of liberty is not even 

considered in the context of children admitted by parental consent.  In fact, 

deprivation of liberty and its link with the voluntary admission of incapable compliant 

adults has not been given any significant consideration in the Irish courts.406   In 

comparison, UK law and policy takes the issue very seriously.  The MHA Code 

(England) provides guidance for professionals when considering whether the 

admission of a child amounts to a deprivation of liberty.  The advice recommends that 

when admission conditions amount to a deprivation of liberty consent from a parent 

may fall outside the scope of parental responsibility. In Ireland, parents are given all 

rights and responsibilities notwithstanding the conditions of admission.   

 

The right of a parent to remove the child from hospital is not enough to fulfil the 

child’s due process rights in the context of admission to inpatient CAMHS. The case 

law of the ECtHR regarding ‘persons of unsound mind’ has consistently condemned 

States where procedures effectively depend on the discretion of a third party to defend 

                                                        
405 North Eastern Health Board [2001] 3 IR 622; XY a minor v HSE [2013] IEHC 490. 
406 See discussion in Whelan, Mental Health Law and Practice (Round Hall, 2009). 
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the detained persons rights.407  The decision in MH, discussed in chapter four, found 

that an ‘entitlement of a close relative to initiate proceedings was not a remedy 

“directly accessible to the applicant.”’ 408   The ECtHR jurisprudence in this area 

provides considerable support for the development of due process rights for 

voluntarily admitted children.  The difference in approach taken with involuntary and 

voluntary admissions only operates to deny the majority of children admitted under 

the MHA 2001 human rights protections.  This is an unfortunate omission and should 

be reconsidered in light of the constitutional amendment, which recognises and 

affirms ‘the natural and imprescriptible rights of all children’.  Article 42A requires a 

balance to be struck between parental autonomy and the rights of the child.  It further 

provides that children have a right to be heard in matters that affect their lives.  

Admission to inpatient CAMHS with the possibility of forced medical interventions, 

restrictions at the very least on liberty and other rights surely require that children are 

placed at the centre of decision-making irrespective of their voluntary or involuntary 

status.  Best practice is highlighted in the Scottish approach to tribunal reviews, which 

provides procedural guarantees for both categories of patients.409 

    

18. Conclusion  
 

This chapter demonstrated how the CRAJIA tool could be applied to gather 

information on a State’s effective compliance with international and regional 

obligations in the context of meeting children’s access to justice rights under mental 

health law and policy.  In doing so, the assessment uncovered evidence of ineffective 

                                                        
407 Shtukaturov v Russia App No 44009/05 (27 March 2008) and Stanev v Bulgaria App No 36760/06 

(17 January 2012). 
408 MH v United Kingdom App No 11577/06 (ECHR, 22 October 2013) [92]. 
409 See chapter six. 
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mechanisms to empower and safeguard the rights of children and young people 

admitted for inpatient care and treatment in approved hospitals.  The application of 

the relevant structural and process indicators identified that often a right is provided in 

law but nevertheless, its interpretation or application in practice means the right is not 

in fact practical and effective.  The result of this implies that the outcome indicators 

will not be achieved.  The assessment of mental health law and policy in England and 

Wales has been of great assistance in seeking to identify solutions to the deficiencies 

found in the research carried out in this chapter.  

 

The application of the impact assessment tool, and the benefits of adopting a 

comparative approach in this thesis have provided the means to answer the research 

questions and propose recommendations for improvements that can incorporate a 

child-friendly justice system in Irish mental health law and policy.  The summary of 

chapter seven will be presented in two parts under the following headings: the current 

legal and policy framework and the proposed legal framework.  Consequently, the 

first part will consider the findings from the application of the CRAJIA tool in the 

context of the current mental health law and policy framework.  The second part 

considers the tool’s assessment of the potential impact on children’s rights of the 

Expert Group’s recommendations for MHA 2001.  

 

18.1. Part One: The Current Legal and Policy Framework 

18.1.1. Findings related to involuntary admission under section 25 of the 

MHA 2001 

  

The application of the CRAJIA tool to the admission order under section 25 indicates 

that the child’s rights are lacking in the preliminary assessment for admission, and the 

subsequent renewal of admission.  The first concern regards the consultant 
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psychiatrist’s assessment of the child in order to provide a report to the District Court.  

There is no provision to ensure the child is entitled to a best interests assessment, or 

that the child is assessed in an age appropriate environment, or for the child to be 

provided with support to facilitate her/his participation in the assessment.  There is no 

recognition of children’s capacities to contribute to this process at all.  These 

proceedings must take account of children’s evolving capacities.  Further to this, a 

second opinion consultant psychiatrist safeguard offers checks and balances when an 

individual is about to be deprived of his/her right to liberty.  The reformed involuntary 

admission procedure for children should have this protection.410  It is recommended 

that the Department of Health consider incorporating the following human rights 

indicators in the initial and renewal process: (CRAJIA tool: Table 5, Indicator 5; 

Table 6, Indicator 6; Table 13, Indicator 7.1; Table 15, Indicator 9.2 (structural) 

(absent).  The best practical approach to incorporating this recommendation is to 

provide a clear legislative provision incorporating the five-step process outlined in 

chapter four and inserted in the CRAJIA tool.411  

 

The court proceedings under section 25 do not specifically provide for the personal 

presence of the child.412  There are no rules or guidelines outlining when a child 

should be heard or rules relating to the assessment of a child’s evolving capacity in 

this context.  Certainly, the procedural safeguards contained in the CCA 1991 for 

legal representation or the appointment of a GAL means that there is a structural 

indicator present, which provides for third party representation in court and has the 

                                                        
410 The Expert Group recommends that the CP seek a second opinion for the involuntary admission of 

adults. 
411 See chapter four conclusions. 
412 CRAJIA tool: Table 12, Indicator 8.6; Table 9, Indicator 7.4 (structural) (absent). 



 538 

potential to support children to exercise their rights.413  However, the application of 

the CRAJIA tool to these structural rights indicates that they are an example of a 

situation where a right is provided in law and its application in practice means the 

right is not ‘in fact’ practical and effective.  Effective ‘access’ requires more than 

merely a right in law.414  The research identified that children are not generally made 

party to proceedings in the District Court, and are rarely provided with legal 

representation, or independent representation of any kind.   

 

In addition, this chapter questions the effectiveness of the support mechanisms in the 

CCA 1991 for two reasons: the discretionary nature of the provisions and the need for 

reform of the GAL system.  If the child cannot be present in court then the role of the 

GAL must be clarified to expressly state their function in articulating the views of the 

child as opposed to just their ‘interests’.  Consequently, for children to have access to 

meaningful supports it is recommended that the Department of Health consider 

incorporating an automatic right to the appointment of a GAL and a legal 

representative; a statutory right to information regarding these provisions; and a 

statutory right to an advocate who would have the role of supporting access to the 

systems, mechanisms, and environment necessary for children to bring a claim and be 

heard.  Children in England, Wales and Scotland have these rights protected in 

statute.  

 

The right to information is one of the most critical from an access to justice 

perspective, without it children can lack the knowledge and awareness of all other 

rights and entitlements.  The assessment of the right to notification in section 4(2) of 

                                                        
413 CRAJIA tool: Table 12, Indicator 8.5, 8.7, 8.7; Table 9, Indicator 7.5; Table 8, Indicator 7.1; Table 

14, Indicator 9.11, 91.2 (structural)(present). 
414 CRAJIA tool: Table 9, Indicator 7.3 (process)(absent). 
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the MHA 2001 indicates that the application of this right to children is dependent on 

the discretion of the consultant and therefore fails to comply with this structural 

indicator.415  The lack of a statutory right to information for children creates barriers 

to their ability to achieve a remedy.  For example, children cannot challenge their 

involuntary admission or treatment if they are not aware of the CCA 1991 section 22 

procedures for variation or discharge.  It is recommended that the new children’s 

section of the MHA 2001 provide provisions expressly referring to a variation or 

discharge procedure and a clear and accessible approach to ensuring the right to 

information is practical and effective for children in this context.  A poor information 

system is a huge barrier to children understanding their rights and the supports they 

are entitled to. 

 

Section 4 of the MHA 2001 incorporates the right to have a best interests 

assessment.416  However, this principle is based on the welfare protectionist model 

and will not lead to the rights-based positive outcomes advocated in this thesis.417  

There is a definite need to clarify in the new children’s section of the MHA 2001 that 

the best interests principle is a right to which all children are entitled and that the 

constitutional presumption that their best interests are to be decided by their parents, 

must be rebutted when decisions regarding a deprivation or restriction of liberty, and 

any unwanted interference with their physical and mental integrity are being made.  

Children must be given a seat at the table during the involuntary admission process 

and this requires appropriate support during a best interests assessment to enable them 

to exercise effective participation.418  In situations where third parties have to make a 

                                                        
415 CRAJIA tool: Table 6, Indicator 6 (structural)(absent). 
416 CRAJIA tool: Table 3, Indicator 3; Table 14, Indicator 9.1 (structural)(present). 
417 CRAJIA tool: Table 3, Indicator 3 (outcome)(absent). 
418 CRAJIA tool: Table 9, Indicator 7.2; Table 14, Indicator 9.1, 9.1.1, 9.1.2; Table 5, Indicator 5.  
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decision regarding admission and treatment, the nature of the current section 4 best 

interests principle must be changed.  Consequently, it is recommended that the 

Department of Health when reforming the MHA 2001, include a best interests 

assessment checklist, which details the requirements of the threefold concept outlined 

in chapter three. In addition to this, it is recommended that the Mental Health 

Commission draft a code of practice to guide professionals on the application of the 

best interests assessment in line with the ten principles developed in chapter three of 

this thesis.419 

  

18.1.2. Findings regarding the voluntary admission of children 

The MHA 2001 includes a provision for voluntary admission but does not have an 

express provision dealing with the voluntary admission of children, as is the case in 

England and Wales for example.420  Another concern with voluntary admission is the 

omission of capacity and consent requirements in section 29 of for those wishing to 

‘voluntarily’ or ‘freely’ give their consent.  It is clear that the term ‘voluntary’ when 

applied to children is not a true representation of a patient who has not given consent 

to admission, cannot consent to treatment and cannot leave the hospital freely.  The 

lack of a statutory procedure for the ‘voluntary’ admission of children creates 

challenges from a rights-based perspective, particularly as children, in fact, do not 

have the freedom to leave.  The conditions of voluntary admission place children in 

the ‘vulnerable incapacitated individual’ category and therefore similar arguments 

must be made for the application of the HL safeguards in this context. 

 

                                                        
419 See chapter three conclusions. 
420 MHA 1983, section 131; See discussion in chapter six. 
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The analysis in chapter six highlights that the group least well served by mental health 

legislation is children voluntarily admitted with parental consent.  Children or young 

people admitted voluntarily are de facto detained and have no statutory right to a 

review of admission, no external oversight of their detention, no right to a capacity 

assessment and will be treated without any review or oversight of treatment 

decisions.421   There is a major failure to protect children’s rights when they are 

admitted under the current voluntary admission route.  In this context the ECHR 

requires safeguards for those who lack capacity and indicates that even in areas where 

a person may formally lack capacity, they nonetheless have rights that require 

respect. 422   To comply with article 5 of the ECHR it is recommended that the 

Department of Health draft a new provision in the children’s section of the MHA 

2001 to provide safeguards for these vulnerable children.423   In addition, the re-

grading procedure must be amended to include procedural guarantees, as outlined 

above for involuntary admission, for children being deprived of their liberty.424   

 

18.1.3. Findings related to children and mental health treatment  

First it is important to note that while a child’s admission status, voluntary or 

involuntary, will determine what rights he/she is entitled to under the MHA 2001; this 

status has no effect on the child’s right to consent to treatment, as this right is non-

existent for all those under 18 years irrespective of their status. Children admitted 

voluntarily or involuntarily are subject to automatic authorisation of forced treatment 

if deemed necessary.  Thus the findings show an absence of a number of the CRAJIA 

                                                        
421 CRAJIA tool: Table 12, Indicator 8.4, 8.5, 8.6, 8.7 (structural)(absent). 
422 See also X v United Kingdom (1981) 4 EHRR 188 where it was held that procedural safeguards 

must be sufficient to provide protection of the right to liberty for the detained person. 
423 CRAJIA tool: Table 11, Indicator 8.3 (structural)(absent). 
424 CRAJIA tool: Table 12, Indicator 8.2-8.8 (structural)(absent). 
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tool’s structural indicators425 and consequently as the legal structure is not present 

there is no requirement for the government to commit to developing guidelines for the 

implementation of these rights.  Apart from the absence of a right to consent to and 

refuse treatment, a number of process indicator sources were identified and assessed 

in this chapter and will inform the recommendations for improvement of the MHA 

2001 in chapter eight.   

 

General consent to mental health treatment is covered under Part 4 of the MHA 2001. 

Children admitted involuntarily appear to have a second opinion treatment safeguard 

under section 61 when their treatment regime is being renewed.  This creates a review 

mechanism for supervision of the treating consultant psychiatrist’s decision,426 but 

fails to also provide for the child’s right to have his/her evolving capacities considered 

in the context of providing a valid informed consent.427  It is recommended that the 

Department of Health include a provision requiring the consultant psychiatrist to 

discuss the proposed treatment with the child, and the parent.  This must be 

accompanied by the development of a participation strategy specific to the 

involvement of children in decision-making around treatment.   

 

18.2. Part Two: The Proposed Legal Framework 

18.2.1. Findings related to involuntary admission under section 25 of the 

MHA 2001   

 

The Steering Group and Expert Group reports regarding the review of the MHA 2001 

are significant indicators for future reform of mental health law and policy in Ireland.   

                                                        
425  CRAJIA Tool: Table 17, Indicator: 11; Table 18, Indicator 11.1; Table 20, Indicator 13 

(structural)(absent). 
426 CRAJIA tool: Table 17, Indicator 11; Table 20, Indicator 13.1; Table 18, Indicator 11.2 (structural) 

(present). 
427 CRAJIA tool: Table 17, Indicator 11; Table 20, Indicator 13 (structural) (absent). 
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Consequently, these reports were assessed in accordance with the CRAJIA tool to 

determine their likely impact on the rights of children admitted to inpatient CAMHS.  

The first significant change of note is the Expert Group’s recommendation regarding 

a new standalone section specifically for children, and that this section will be 

accompanied with a set of guiding principles.  The children’s section will also 

explicitly refer to the provisions of the CCA 1991 that are relevant to MHA 2001.  

These changes are very welcome and should make the provisions relating to children 

more user friendly and easier to interpret for professionals working with and for 

children. 

 

The Expert Group’s report recommends that the section 25 admission and renewal 

orders remain within the jurisdiction of the District Court, which should seek to be as 

‘child friendly as possible’. 428   It is assumed the child appropriate principles 

recommended will apply to these proceedings, however it is suggested that when 

reforming the children’s section what the Group meant by ‘child friendly as possible’ 

must be clear and obvious.  When developing a list of child appropriate principles the 

Expert Group examined the ECHR, the CRC, and the CRPD.   The report considered 

articles 2, 3, 5, 6, 12 and 23 of the CRC, and articles 5 and 7 of the CRPD to be of 

particular influence in reform of the MHA 2001.429  There is no mention of article 12 

of the CRPD on the right to legal capacity, which is unfortunate considering the lack 

of focus on children’s capacities in the MHA 2001. Nonetheless, the report set out 

article 7 of the CPRD and article 12 of the CRC in full, which indicates the 

significance placed on these provisions for the admission of children to inpatient 

services under mental health legislation.  With these international human rights 

                                                        
428 Department of Health, Report of the Expert Group Review of the Mental Health Act, 2001 (2015) 

72. 
429 Ibid., 69. 
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standards in mind the report sets out a list of seven guiding principles, and the impact 

of each were considered in this chapter. 

 

One of the most significant recommendations for influencing and informing decision-

making is respect for the autonomy and self-determination of children.  This 

recognition of children as rights-holders has the potential for a positive impact on the 

realisation of their rights.  While the guiding principles are attached to parental 

considerations, they nevertheless place children in a rights-based framework as 

opposed to a solely welfare-protectionist system.  This change is an important shift in 

the attitude of those reviewing the legislation since the previous report from the 

Steering Group refused to include autonomy as a guiding principle for children.  The 

report further indicates recognition of the need to expressly clarify the rules on 

capacity and consent in the MHA 2001 for children.  In this context, there will be a 

presumption of capacity to consent to and refuse admission and treatment for young 

people aged 16 and 17 years, which indicates a rights-based approach.430  However, 

the same will not apply for children under 16 years.   

 

Significantly, the recommendation of a new approach to re-focusing the best interests 

principle for children, if enacted, has the potential to bring the MHA 2001 in line with 

the CRC and the CRPD on this issue.431  The Expert Group recommends that any 

application of the best interests principle must be in a way that is informed by the 

child’s views, and those views given due weight according to her evolving capacity 

                                                        
430 Ibid., 73. 
431 CRAJIA tool: Table 3,Indicator 3; Table 14, Indicator 9.1 (structural)(process) (present if enacted). 
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with due regard to her will and preferences.432  Noting the improvement this change 

will add to the MHA 2001, it is suggested that the recommendation outlined in this 

thesis in the above section related to best interests should be considered for the 

children’s section, as it provides the clarity and detail necessary to ensure this right is 

effective and meaningful for children.   

 

18.2.2. Findings related to the voluntary admission of children and young 

people 

The Expert Group recommends that young people will be presumed to have capacity 

to consent to voluntary admission, however the report states that for admission to 

continue on this basis the child ‘must also consent or at least not object’.433  This 

statement requires clarification as to whether two consents are necessary for voluntary 

admission, the young person’s and a parent or if the young person’s consent is 

sufficient.  It seems the Expert Group has placed a restriction on parental authority to 

consent when the young person has capacity and this is respectful of their evolving 

capacities and right to self-determination. 434   However, this issue requires 

clarification.  This process to voluntary admission gives young people a right to 

consent but does not offer them any safeguards where they may not have the capacity 

to consent.  If the young person does not object and is admitted without an assessment 

of capacity a HL situation arises where the young person is a compliant incapacitated 

individual and now has no safeguards.   

 

                                                        
432 Department of Health, Report of the Expert Group Review of the Mental Health Act, 2001 (2015); 

70; CRAJIA tool: Table 5, Indicator 5; Table 4, Indicator 4; Table 14, Indicator 9.1; Table 15, Indicator 

9.2.2 (structural)(process)(present if enacted). 
433 Department of Health, Report of the Expert Group Review of the Mental Health Act, 2001 (2015) 

71. 
434 CRAJIA tool: Table 4, Indicator 4; Table 2, Indictor 2 (article 3, CRPD) (structural)(present) if 

enacted. 
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It is only when the young person objects to admission that a process will be activated 

to consider the issue of capacity.  When the young person objects a case will be heard 

in the District Court where the determination of ‘maturity or capacity’ will be 

decided.  Where there is a finding that the child has the necessary ‘maturity and 

capacity’ admission can only proceed on an involuntary basis.435  Alternatively, where 

the child does not have the ‘maturity and capacity’ to consent or object then the parent 

may consent to voluntary admission.  The lack of detail regarding what ‘maturity and 

capacity’ entails is a cause for concern and requires further consideration from the 

Expert Group.  The findings in chapter six highlighted that parental consent to 

informal or voluntary admission of a young person who lacks capacity, denies them 

due process safeguards.  Consequently, this route will not lead to the specified 

outcomes outlined in the CRAJIA tool or promised in Ireland’s national policy.  The 

MCA 2005 offers an alternative statutory informal admission route, which provides 

safeguards in the capacity assessment process and requires a best interest assessment.  

The ADMCA 2015 does not offer this alternative.  It is recommended that a similar 

alternative to parental consent be considered, and this could be to include young 

people in the group of patients that will fall under the intermediate category.  

Significantly from an access to justice perspective, this new category will not be 

detained but will have the same protections as detained patients, including a right to a 

review.436 

 

The Expert Group states that ‘there should be no automatic presumption of capacity 

for children under the age of 16.’437  The research analysis provided in this thesis is 

                                                        
435 Department of Health, Report of the Expert Group Review of the Mental Health Act, 2001 (2015) 

71. 
436 Ibid.,  32. 
437 Ibid., 73-74. 
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clear regarding the effective implementation of the right to be heard.  The application 

of this right in the area of mental health law means that notwithstanding the admission 

route children have a right to be heard and to have their capacity assessed to 

determine the influence of their views.  The report recommends that the views of the 

child should be heard and given due weight in line with article 12 of the CRC.  

However, this recommendation requires a number of action points for it to become a 

reality for children.  There is no indication as to how this will happen; will there be a 

procedure developed to ensure a systematic approach to facilitate the child’s right to 

express a view or will this be left to individual CAMHS or indeed individual 

consultant psychiatrists.  In order for the State to meet its human rights obligations to 

listen to and support the views of the child, the MHA 2001 requires a provision that 

will first facilitate the free expression of children’s views and second it must provide 

a process to assess their capacity when attributing what weight must be given to their 

views.438  In this context, the recommendation outlined in Part One above, to provide 

a clear legislative provision incorporating the five-step process outlined in chapter 

four’s conclusion, should be followed. Examples of a statutory participation principle 

incorporating elements of this process were provided in this thesis and should be 

considered when drafting the new section.  It is further recommended that the test for 

assessing a young person’s capacity must be clearly detailed in the new children’s 

section or alternatively in a revised code of practice.  In addition, consideration should 

be given to applying the test for capacity in the ADMCA 2015 to assessments under 

the MHA 2001 for children and young people. 

 

                                                        
438 CRAJIA Tool: table 5, indicator 5; this is further supported by the application of tables 14 and 15, 

indicators 9.1 and 9.2. 
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18.2.3. Findings related to the right to advocacy, information, age appropriate 

accommodations, and reviews. 

 

There is a huge gap in Irish law regarding the provision of support mechanisms to 

facilitate the child’s right to be heard when admitted to inpatient CAMHS.  The right 

to be heard is pivotal to ensuring children have the ability to achieve a remedy for any 

issues or complaints they may have.  For implementation of the right to be heard, and 

to achieve the objectives in the Participation Strategy related to this right the State 

must appoint a leader to establish and operate the advocacy service, provide funding, 

and prepare guidelines. 439   The recommendation from the Expert Group for the 

provision of an advocacy service seems to apply only to those ‘detained under the 

Mental Health Act 2001’.  It is crucial that this service is available to all children 

admitted to inpatient services, as is the case in mental health legislation in Scotland. 

 

The Expert Group recommends that all necessary information relating to admission, 

detention and treatment should be provided to all child patients. 440   The 

recommendations for a statutory right to information discussed above should be 

followed.  However, it is important in this context to state that the provision of 

information in the written form alone fails to meet access to justice standards.  There 

must be other mechanisms developed to inform children of their rights rather than 

depending on written information.  A best practice example in this context is to 

incorporate in the MHA 2001, the statutory role and function of the independent 

mental health advocate as outlined in chapter six.  Notwithstanding, international 

standards and best practice in other jurisdictions, Ireland fails to provide a right to 

                                                        
439 See guidance on how to effectively implement policy in the area of mental health services, Mental 

Health Commission, From Vision to Action? An Analysis of the Implementation of a Vision for Change 

(2009). 
440 Department of Health, Report of the Expert Group Review of the Mental Health Act, 2001 (2015) at 

30 relating to voluntary patients and at 70 for all patients. 
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age-appropriate accommodations for children in need of inpatient CAMHS.441  The 

Expert report recommends that the MHA 2001 should include the principle that 

children are treated in an age appropriate setting and this is a welcome reform. 

 

This chapter used the CRAJIA tool to assess the effectiveness of the section 25 

review mechanism by the District Court, and considered the impact on children of the 

failure to provide any review mechanism for voluntary patients.  While the Steering 

Group considered providing for the automatic review of involuntary admission, the 

Expert Group gave no consideration to this issue other than to state the renewal 

process will remain the same.  While there is a recommendation for a review by the 

Circuit Court, it is suggested that a review by a specialist mental health tribunal could 

be better adapted to meet the rights and entitlements of children. 

 

It is recommended that if the section 25 renewal process is to remain the review 

mechanism in the context of involuntary admission, there must be a provision for the 

automatic appointment of an advocate or GAL with the role and function of informing 

the child about their right to access the court during this process and their right to 

apply for variation or discharge. Alternatively, after consideration of the tribunal 

process in chapter six and the substantive due process rights for adults under the 

MHA 2001, it is suggested that a tribunal hearing offers greater access to less 

intimidating environments and more room to enable children to take proceedings to 

challenge their detention.442  In addition, the provision of a review mechanism similar 

to that provided for adults under the MHA 2001, should be extended to voluntary 

patients admitted by parental consent and young people admitted voluntarily who 

                                                        
441 CRAJIA tool: Table 16, Indicator 10, 10.1; Table 20, Indicator 13-13.3 (structural)(absent). 
442 See discussion in chapter six, section on the review of admission. 
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have not consented nor objected and so should fall within the intermediate category of 

patient.  
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Chapter Eight: Overall Conclusions 

and Recommendations
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1. Summary 
 

One of the most significant findings in this research is the almost absolute invisibility 

of children’s rights in mental health law and policy.  Due to the lack of information 

available related to the proceedings for involuntary and voluntary admission of 

children to approved hospitals it was very difficult to detect the exact barriers faced 

by children subject to MHA 2001. In the absence of information there was a need to 

thoroughly assess the legal and policy frameworks claiming to safeguard children’s 

rights in this area.  The CRAJIA tool was developed in chapter five for this purpose, 

and its application in chapters six and seven produced specific and measurable 

information relevant to recommending improvements to the structures that have a 

serious impact on the lives of children requiring inpatient mental health care and 

treatment.  

 

In order for the improvements recommended in this thesis to have a real impact in 

children’s lives, children must be respected as individual rights-holders.  Traditional 

out-dated perceptions of childhood, attitudes towards risk-aversion and paternalism, 

and the general lack of awareness of children as individual rights-holders are the main 

reasons rights are not translated into practice.   One of the main obstacles related to 

this is the courts strong adherence to non-interference in family life, and the overly 

paternalistic approach of the Judiciary in the area of mental health law.  This causes 

great concern from a children’s rights perspective and questions if a rights-based 

approach can be applied to children requiring inpatient CAMHS in this context.  It is 

suggested that unless a child-friendly justice framework is specifically incorporated 

into the MHA 2001, it is likely that children will remain invisible, the rights they are 
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entitled to meaningless, and government commitments to improving outcomes for 

children merely words on paper. 

 

2. Main Research Question and Methodology 
 

The main research question in this thesis asked: do children and young people with 

mental health problems have ‘access to justice’ under mental health law and policy? 

Chapter one identified the relevant issues related to this question and provided the 

background, context and methodological approach employed to search for solutions.  

The legal research and methods used in this thesis are the following: (1) theoretical 

framework: this approach set the foundation for a more complete understanding of the 

conceptual bases of legal and sociological principles and theories in the context of 

childhood and children’s rights; (2) human rights-based approach:  this thesis adopts a 

human rights-based approach to analysing mental health law and policy, with 

particular focus on two rights-based perspectives: children’s rights and access to 

justice. Two human rights-based methodological approaches were identified as 

necessary in assessing States’ compliance with their human rights obligations and this 

led to the development of the Child Rights Access to Justice Impact Assessment tool; 

(3) doctrinal analysis: the thesis applied a doctrinal analysis to the body of legislation 

and case law that has developed in relation to the protection of the rights of persons 

with mental health problems.  This method led to the identification, analysis and 

combining of the relevant law and standards necessary to provide indicators for 

assessing the quality and effectiveness of mental health law in the comparative 

chapters;  (4) comparative approach:  this approach provided the means to evaluate 

legal and policy frameworks in order to understand and determine how they affect 
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children.  Moreover, assessing other jurisdictions provided a comparator for the re-

examination of structures, institutions and practices in Ireland to make children’s 

rights more meaningful in domestic law and policy. 

 

3. Background, Context and Sub-questions  
 

This thesis set out to discover solutions to the deficiencies identified in the initial 

review of the literature concerning the impact of Irish mental health law and policy on 

children’s rights.  The deficits were clear from the first reading of the MHA 2001 

from a child rights perspective, and this finding is further supported by the 

commentary found in the secondary sources available on this topic.  While there is a 

dearth of information on the impact of law and policy on children requiring inpatient 

mental health care and treatment, the information is nevertheless consistent in its 

critique of the MHA 2001 approach to children.  Due to the growth of literature 

concerning the issue of ‘access to justice’, and its application to children through the 

development of child-friendly justice frameworks it was decided to assess law and 

policy from this perspective. This approach is supported by the increasing number of 

reports published from the United Nations, the Council of Europe and the European 

Union stressing the lack of human rights protections for children in proceedings 

where significant decisions are being made about their lives.   

 

More often than not, these decisions are being made without any input from the very 

child the subject of the proceedings.   The initial research revealed the invisibility of 

children themselves, and their rights in the area of mental health law and policy.  This 

finding fuelled the writer’s curiosity regarding what rights children are entitled to, and 
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what type of system is necessary for these rights to have an impact in a child’s life.  

Consequently, the research question was divided into sub-questions, the first asked: 

(1) what rights do children and young people have and how can these rights be made 

real?  

 

Chapter two provides solutions to this first sub-question through exploring the 

foundational theories of rights and justice, and the development of the children’s 

rights movement.  The research in this chapter identifies that the absence of a 

consensus on a theory of rights for children makes it difficult to ground their rights in 

practice, and therefore creates barriers to the realisation of children’s rights.  This 

deficit in the underpinning of children as rights-holders creates major implications for 

the implementation of their rights in practice thus leading to poor outcomes for 

children. Recent research demonstrates that despite worldwide ratification of the 

CRC, children are not fully recognised as bearers and agents of human rights.  This 

writer believes there was a need to ground children’s rights in a sound theoretical 

framework, which acknowledges children as rights-holders and supports the growth 

of their capacities to exercise rights.   

 

The analysis in chapter two exposes the tensions between the welfare oriented 

approach and a rights-based approach to issues in childhood.  Chapter two questions 

the justifications given to deny children ‘self-assertive’ rights, and argues that a 

combined theory of rights encompassing both the protection of their welfare and the 

recognition of their autonomy is necessary to respect, protect and fulfil children’s 

rights.  Chapter two reconceptualised this theory of rights for children by ensuring its 

foundation is underpinned by the principles of the CRPD and the application of the 
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Capability Approach.  The findings from chapter two show that an important element 

required to achieve the objectives in this thesis is a change in society’s perception of 

childhood, and an attitudinal shift in the professions working in systems that have an 

impact on the lives of children, particularly in inpatient CAMHS.  

 

The research reveals that incorporating a number of perspectives in the development 

of law and policy impacting children’s lives can lead to the change in focus necessary 

to view children as individual rights-holders. The Capability Approach is one such 

perspective and aims at supporting the growth of agency.  For children this means that 

they must be provided with opportunity structures to facilitate their right to participate 

in decision-making processes.  The Capability Approach places children on the social 

justice spectrum, where they can demand to be considered in State budgets and their 

rights taken seriously in the political agenda.  The Department of Health and the 

Department of Children and Youth Affairs should provide the resources to advance 

the supports necessary for children to continually develop their capabilities and thus 

achieve the national outcomes, as discussed in this thesis, that the State has promised 

to them. 

 

It is suggested that in order to respect children as rights-holders the underlying theory 

for working practices must be based on the perspectives outlined in chapter two: the 

sociology of childhood, the Capability Approach, and the rights-based approach to 

childhood.  This thesis recommends that the Department of Health, when considering 

the review of the MHA 2001, adopt the latter perspectives to developing laws, 

policies and procedures to make children and their rights visible.  Children must be 

given decisional freedom consistent with their actual, or potential, capacity.   This is 
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crucial. It requires that a process exists for them to voice their opinions. It also 

requires that they be listened to.  This is no small thing.  It is repeated again and again 

in the literature; yet the appropriate processes to make it a reality for children are not 

present in Irish mental health law and policy.  The elements necessary to ensure the 

operation of an effective process for children to realise their rights in the context of 

proceedings related to their mental health care and treatment are outlined in the 

conclusion to chapter seven and will be summarised below. 

 

The remaining sub-questions considered in this thesis ask:  

(2) what does ‘access to justice’ mean for children and young people in need 

of inpatient mental health care and treatment?;  and  

(3) what type of framework is necessary to empower children to access justice, 

and ensure the State’s obligations to children’s rights are respected, protected 

and fulfilled under mental health law and policy?    

 

The initial literature review highlights the empowering and enabling philosophy 

underpinning international and regional human rights instruments, such as the CRC 

and CRPD.  This leads to the conclusion that what is needed to empower and enable 

children with mental health problems to be heard, to participate, and to have a voice 

in matters affecting them, is the incorporation of a child-friendly justice system in 

legal and policy frameworks.   The child-friendly justice framework recommended in 

this thesis will provide the means to ensure rights are respected, and guide 

professionals in the effective implementation of these rights.  It is possible to change 

the landscape of mental health law and policy for children.  In this new child-friendly 

system children will have opportunities, through the realisation of rights, to develop 
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their capabilities, contribute to their own well-being, and ultimately achieve better 

outcomes and brighter futures.   

 

Human rights standards became the benchmark against which a State’s obligations to 

respect, protect and fulfil children’s rights would be assessed.  Consequently, the 

research focused on how to determine the impact of human rights instruments on the 

realisation of children’s rights at domestic level.  The literature indicates a growing 

demand for using impact assessments to measure a State’s human rights obligations.  

This recent demand for the thorough assessment of legislation and other areas 

concerned with implementing children’s rights, provided the impetus for the need to 

develop mechanisms such as the CRAJIA tool, to assist the State in its efforts to 

ensure rights are integrated appropriately and consistently interpreted and applied 

across the country.   

 

This writer examined the literature to determine best practice in monitoring and 

assessing a State’s human rights obligations. Consequently, it was decided to develop 

the CRAJIA tool based on two methodological approaches that are considered best 

practice in this area. The methodology used to select the indicators for the 

development of the CRAJIA tool are based on guidelines from the CRC Committee 

for creating child rights impact assessments, and the model of human rights indicators 

developed by the Office of the United Nations High Commissioner for Human Rights 

(OHCHR). Chapters three and four analyse international and regional human rights 

instruments, and other relevant sources, which were necessary to provide specific and 

measurable indicators to determine a State’s progress and compliance with the 

implementation and realisation of access to justice rights for children.   
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Chapter four identified the four key dimensions necessary to undertake a thorough 

access to justice assessment of national frameworks and these elements were linked 

with the indicator categories during the development of the CRAJIA tool in chapter 

five. The following is a summary of the approach taken in this thesis to assess mental 

health law and policy.  Substantive justice requires that the ‘structural’ rights in 

constitutions and legislation be assessed to determine their content, language and 

ultimate effectiveness when interpreted in their current form.  The procedural and 

participation elements are linked with the process indicators in the CRAJIA tool and 

assess whether there are opportunity structures or barriers when an individual 

attempts to bring a claim to court or seeks a remedy related to their admission and 

treatment.  The symbolic component essentially looks at society, its culture, morals 

and values and is linked in this thesis to the extent legal and policy systems promote 

empowerment and positive outcomes for children.  

 

4. Findings and Recommendations  
4.1. Incorporation and implementation 

The status and effect of international human rights standards on national law and 

policy can depend on a State’s approach to incorporation.  The research in this thesis 

has identified that Ireland and the United Kingdom both take a dualist approach to 

incorporating international human rights; this means that children cannot seek a 

remedy for a violation of their CRC or CRPD rights in national courts.  However, the 

research has revealed that through national incorporation of the ECHR, both Irish and 

UK courts’ must ensure their laws and their State agencies are working to safeguard 

the rights and freedoms their citizens are entitled to under the ECHR.  In addition, the 

research reveals that the ECtHR is consistently using the CRC and CRPD provisions 
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as interpretive tools when deciding its case law.  This is an indirect approach to the 

realisation of international standards, as national courts are required to take notice of 

ECtHR decisions. This potentially provides one pathway to enhancing the impact of 

CRC and CRPD rights for children, particularly in the area of admission and 

treatment under mental health law.  

 

The XY a minor case is an example of the development of Irish jurisprudence in this 

area.  There are very few cases reported which consider the rights of children under 

mental health law when compared to the number of cases related to adults.  This 

raises questions as to whether this is due to the barriers children face in taking a case 

to remedy a rights violation.  In the absence of data related to the number of cases or 

complaints made regarding admission and treatment issues it is difficult to detect the 

exact barriers faced by the children themselves subject to MHA 2001.  However, it is 

evident from the research carried out in this thesis, that they do encounter a number of 

legal barriers through the absence of substantive and procedural due process rights.   

 

It is possible that the lack of age appropriate information and the absence of effective 

opportunity structures is a reason that children are not challenging their admission and 

treatment at the same rate as adults.  After all children and adults, once admitted are 

in the same situation regarding deprivations or restrictions on liberty and interference 

with their right to bodily integrity.  The increasing demand for introducing child-

friendly systems to ensure effective access to justice indicates that children are being 

blocked from the justice system.  It is probable that introducing a child-friendly 

justice framework may lead to more children challenging the State to seek a remedy 

for violations of their rights in the context of mental health admission and treatment.  
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While there may be concerns regarding resources to facilitate an increase in demand 

for child participation in this area, this cannot justify denying human rights 

safeguards. The findings from the impact assessment carried out in this thesis show 

that the complete denial of legal capacity and the lack of support mechanisms for 

participation have led to children’s voices being silenced and this causes concern.  

With the implementation of adequate and effective due process rights children will be 

heard and evidence identified in this thesis suggests that this is what they want. 

 

In addition to rights being enhanced through developing jurisprudence, on ratification 

of international conventions, State parties are obliged to develop coherent national 

strategies for implementation.  This includes providing guidance on translating the 

rights of the CRPD into domestic law,1 and to take all legislative, administrative and 

other measures to implement the rights in the CRC.2  The research in chapters six and 

seven demonstrates that Ireland and the United Kingdom take their international 

human rights obligations seriously, and have considered these obligations when 

developing legislation and national policy.  However in an Irish context for the CRPD 

to have a real impact it must be ratified as a matter of urgency.  Chapter seven focuses 

on assessing Irish mental health law and policy according to the CRAJIA tool 

developed in this research.  The research reveals that Ireland’s progress in meeting its 

obligations under the CRC is inconsistent and limited to certain discrete areas rather 

than applied equally across the child law spectrum.   

 

This is evident in the State’s approach to inserting rights in legislation governing 

family law as opposed to mental health law for example.  Ireland is currently more 

                                                        
1 Convention on the Rights of Persons with Disabilities, articles 4, 33. 
2 Convention on the Rights of the Child, article 4. 
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progressive in protecting the rights of children in family law proceedings, with 

measures taken to progress the rights of children involved in mental health 

proceedings lagging behind and requiring reform.  The Child and Family 

Relationships Act 2015 (CFRA) introduces a rights-based approach to best interests 

assessments and a right for children to have their views heard.  This recent legislative 

enactment moves away from ‘welfare’ language and introduces the best interests 

principle in statute. It also introduces a disparity in Ireland’s legislative approach to 

protecting children’s rights.  The CFRA 2015 incorporates a best interests assessment 

checklist, a similar approach is now necessary for the MHA 2001. 

 

Chapter seven considers the potential implications of article 42A of the Constitution 

for the realisation of children’s rights under mental health law.  The new 

constitutional amendment requires the State to provide a provision in law for a best 

interests principle and a right to be heard.  The research reveals the limited nature of 

article 42A due it its failure to meet the standard of articles 3 and 12 of the CRC.  The 

wording of the Constitution allows for a narrow interpretation and therefore limiting 

the duty of the State to provide mechanisms for ‘all’ children to have effective access 

to these rights.  For example there is no express obligation in article 42A on the State 

to include the right to be heard in proceedings under mental health law for children.  

Whereas the words expressly provide that this right is applicable to children in 

proceedings under guardianship, custody and access for example.   

 

While the limitation discussed above is concerning, reform of legislation is inevitable 

due to the new constitutional amendment.  In this respect, it is suggested that the State 

will benefit from incorporating the child-friendly justice framework recommended in 
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this chapter for mental health law and policy.  The recommendations encompass an 

in-depth understanding of what is required for the effective implementation of the 

right to be heard and a rights-based approach to the best interests assessment.  

Therefore this thesis stands as a contribution to the State’s constitutional obligation to 

provide a provision in law for the latter rights, and its international obligation to 

incorporate the CRC.  

 

4.2. Significance of the concepts of consent and capacity 

International and national human rights law clearly provide that everyone has a right 

to respect for his or her human dignity.  Literature shows that dignity demands respect 

for autonomy and self-determination.  Consent is a fundamental ethical principle in 

health care and the right to autonomy and self-determination is expressed in law 

through the concept of consent.  The elements of a valid consent in law require that an 

individual must be informed about the nature and consequences of treatment, have the 

necessary capacity to give a consent, and that their consent is given freely and 

voluntarily.  It is the capacity element that has become a complex legal question in the 

area of mental health law.  As a concept, capacity has undergone intense change 

through societal demand that it meet certain values, morals, and human rights 

standards.  In this respect the approach to assessing capacity has moved away from 

the status based approach to a functional approach.  It is suggested this means that due 

to their status, either age or mental health problem, children cannot be denied their 

right to respect for their evolving capacities.  However, this shift in the legal approach 

to understanding a person’s capacity to make decisions has generally forgotten to 

consider children’s capacities when reforming laws to keep up-to-date with 

developing human rights standards.   
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This is certainly the case in Ireland, where children are denied any respect for their 

evolving capacities under mental health law.  In contrast, the UK has considered 

children when developing their capacity laws.  The CRPD is the newest of the 

international human rights treaties and it requires State parties to consider expanding 

the concept of capacity.  First it expands the right to legal capacity to all human 

beings who are entitled to be recognised as persons before the law. Article 12 of the 

CRPD demands that those who were once denied their legal capacity simply due to 

their ‘status’, be that their disability, age, or condition, are recognised equally as 

persons before the law.  The literature reveals that this means that everyone has 

capacity and the only question is whether they require support to exercise it.  

Consequently the notion of legal capacity in article 12 of the CRPD does away with 

the need to assess capacity and instead requires the provision of safeguards to 

facilitate the exercise of legal capacity. 

 

The CRPD and article 7 in particular are a positive development in international 

standards and have exciting implications for the rights of children with mental health 

problems.  Significantly, the CRPD questions the paternalistic justifications for age 

and incompetence as reasons for the denial of capacity.  It requires more stringent 

justifications for denying the right to legal capacity and obliges States to develop 

mechanisms to safeguard against this.   The CRPD and its provisions apply equally to 

children with the caveat that an adjustment is necessary for the application of article 

12.  In contrast to adults, the application of article 12 to children requires a best 

interests assessment.  In addition, the concept of evolving capacity recognises the 

development of capabilities as opposed to the presumption of legal capacity.   
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While there may not be a presumption of the capacity to act, the law requires a 

presumption of the capacity to form and express a view.  Therefore, children must be 

enabled and facilitated to express a view and their capacity must only be assessed to 

determine the influence of their views on the outcome of decisions impacting their 

lives.  Age and maturity are issues to be considered in the capacity assessment; 

however these issues must be approached in the way advocated by the CRC 

Committee and in line with the general principles of the CRPD. Therefore, the 

difference recognised in the application of legal capacity to children does not mean 

that legal capacity should be denied but rather that mechanisms should be developed 

to provide the support necessary for children to exercise their capacity. 3   The 

Department of Health should consider introducing a guide for professionals regarding 

capacity assessments for children in line with the recommendations in chapter seven, 

and summarised below. 

 

4.3. Overcoming attitudinal barriers 

The challenges highlighted in this thesis regarding the application of the concepts of 

capacity and consent to children admitted for inpatient mental health care and 

treatment strengthens the argument in this thesis that what is required to overcome 

these challenges is a shift in professional perceptions of what children’s rights mean.  

The application of a rights-based approach to childhood will ultimately result in the 

empowerment of children.  The research identified one of the main challenges in 

implementing children’s rights in this area is developing effective reciprocal and 

inclusive relationships amongst professionals and the children they serve.  The 

                                                        
3 Dhanda discusses different levels of support is required to comply with universal legal capacity, from 

those with high support needs to those with little or no support needs.  
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research in chapter three found that children with mental health problems are often 

invisible in the eyes of society.   

 

The results from applying the CRAJIA tool in chapter seven reveals that children are 

currently invisible in Irish mental health law and policy.  Mental health law and 

policy operates to disengage children and young people from important processes in 

inpatient CAMHS, like having a voice in the management of their own mental health.  

It is probable that children’s voices are not heard because of the stereotypical 

association between age, mental health problems, and incompetence.  The literature in 

chapter three points out that these perceptions violate the principle of equality and 

non-discrimination in the CRPD. To break down these attitudinal barriers article 13 of 

the CRPD requires the training and education of professionals on the application of 

human rights.  

 

For children it is essential that they have interaction with the professionals who will 

effectively decide whether they have the capacity to influence a decision.  The 

assessment of the current approach to capacity law in Ireland indicates that the CRPD 

is having a clear legislative impact, however reforms in this area are having a very 

limited impact on children’s capacity rights.  The outcome of a capacity assessment is 

crucial to whether the young person is empowered—which implies full exercise of 

rights without restriction—to make a decision or if her rights are restricted.  Evidence 

revealed in this thesis suggests that children’s capacity to exercise a right can either 

be facilitated or denied based on the professional’s attitude, conduct, or 

communications skills.  The dominance of paternalism and risk-aversion in the area of 
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mental health care and treatment exacerbates the latter issues.4  It is recommended 

that education and training should be made mandatory in legislation for all 

professionals working with children.  Training for professionals should include how 

to communicate with children, and how to apply children’s rights in a decision-

making process.5  Evidence of best practice suggests that such training should be on a 

continual basis.6 

 

5. Recommendations for the Incorporation of a Child Friendly Justice 

Framework for the Children’s Section of the MHA 2001 
 

 

The research reveals that due to the vulnerable status of children needing inpatient 

mental health care and treatment there are real difficulties for them in pursuing 

remedies for breaches of their rights.  Consequently, in order to remove these barriers 

there is an urgent requirement for the State to introduce a child-friendly system in 

mental health law and policy.  To incorporate such a system there must be procedures 

and mechanisms developed that are accessible, age appropriate, adapted to and 

focused on the needs and rights of the child, including the right to due process, to 

participate in and understand the proceedings they are involved in, and to respect for 

their integrity and dignity.  This system is necessary for children to actively claim the 

entire range of rights provided in national, international and regional law. 

 

 

                                                        
4 See House of Lords, Select Committee on the Mental Capacity Act 2005 Report Mental Capacity Act 

2005: Post-Legislative Scrutiny (2014) para 104. 
5 See European Commission: Directorate-General for Justice, Draft: Summary of Contextual Overviews 

on Children's Involvement in Civil and Administrative Judicial Proceedings in the 28 Member States of 

the European Union (European Union, 2014) 26. 
6 European Commission: Directorate-General for Justice, Draft: Summary of Contextual Overviews on 

Children's Involvement in Civil and Administrative Judicial Proceedings in the 28 Member States of 

the European Union (European Union, 2014) 25-28. 
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5.1. Involuntary admission  

The application of the CRAJIA tool to the section 25 order for admission indicates 

that the child’s rights are lacking in the preliminary assessment for admission and the 

renewal of admission.  There is no requirement for the consultant psychiatrist making 

the assessment to be an expert in child and adolescent psychiatry nor is there any 

review mechanism for the psychiatrist’s decision.  In comparison, the process for 

admission of children under the MHA 1983 requires the recommendation of two 

medical practitioners prior to admission.  The different procedural routes to admission 

draw attention to which offers greater safeguards to children.  Children are admitted 

through statutory procedure in the UK in comparison to children admitted by court 

procedure in Ireland.   

 

The second opinion safeguard in MHA 1983 offers checks and balances regarding the 

criteria for mental disorder but also offers a potential opportunity for the child to have 

their best interests considered and their capacity assessed a second time.  The court 

proceeding cannot directly provide this type of review mechanism.  While the court is 

viewed as a system of review, it is important to note that judges are not experts in 

child and adolescent psychiatry.  Therefore it is likely that there is deference to the 

consultant psychiatrist opinion on the matter of involuntary admission.  The Expert 

Group recommends that the consultant psychiatrist should obtain a second opinion 

during the involuntary admission procedure for adults.  It is recommended that 

children should have similar protections.  The new children’s section of the MHA 

2001 should retain the court ordered admission, but include a second opinion from a 

child and adolescent consultant psychiatrist chosen from a panel of the same 

established by the MHC.   

 



 569 

In addition, chapter seven set out further recommendations for the involuntary 

admission process and in this regard the Department of Health should consider 

drafting a clear legislative provision incorporating the five-step process summarised 

below to the initial admission and renewal process.  It is recommended that if the 

section 25 renewal process is to remain the review mechanism in the context of 

involuntary admission, there must be a provision for the automatic appointment of an 

advocate or GAL with the role and function of informing the child about their right to 

access the court during this process and their right to apply for variation or discharge. 

 

Furthermore, the new children’s section must provide a provision expressly referring 

to a variation or discharge procedure, and a clear and accessible approach to ensuring 

the right to information is practical and effective for children in this context.  In 

addition, the provision of a review mechanism similar to that provided for adults 

under the MHA 2001, should be extended to voluntary patients admitted by parental 

consent and young people admitted voluntarily who have not consented nor objected 

and so should fall within the intermediate category of patient.  

 

5.2. Voluntary admission 

Deprivation of liberty safeguards are available in the UK to adults who fit into a 

‘compliant incapacitated individual’ category.   Children and young people are denied 

these safeguards, therefore it is argued in chapter six that this approach fails to protect 

the rights children and young people are entitled to, when they are admitted in similar 

situations to adults.  The process for the reform of Irish mental health legislation has 

failed to take this issue seriously for children.  The Expert Group recommends 

creating a new category of intermediate patient to provide safeguards for those, in 

situations similar to the HL case, who are found to be ‘compliant incapacitated 
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individuals’.  There is no indication that this will apply to those under 18 years.  

Where a child or young person is admitted voluntarily with parental consent, he/she is 

considered to lack the capacity to consent, and could therefore, be referred to as a 

‘compliant incapacitated individual’.  It is suggested that failing to include children 

within the new category of patients, thus securing the safeguards to which they are 

entitled, is detrimental to achieving positive outcomes. 

 

D (A Child; deprivation of liberty), the MHA Code (England), and the literature in 

chapter six highlights that due process safeguards, such as those required by article 5 

of the ECHR must be considered in the context of children admitted by parental 

consent. Mental health laws are set up to regulate when society can place restrictions 

on an individual’s rights when this is necessary in the interest of the individual or to 

protect the public interest.  This approach provides for coercive interventions and as 

such mental health law must provide safeguards to balance against deprivations or 

restrictions of human rights.  The incorporation of a child-friendly justice system in 

the MHA 2001 requires that admission proceedings, whether voluntary or 

involuntary, must safeguard children’s rights.   

 

This will require changes in legislation to include a statutory process for the 

admission of children other than on an involuntary basis.  To comply with article 5 of 

the ECHR it is recommended that the Department of Health draft a new provision in 

the children’s section of the MHA 2001 to provide safeguards for these vulnerable 

children. 7    In addition, the re-grading procedure must be amended to include 

                                                        
7 CRAJIA tool: Table 11, Indicator 8.3 (structural)(absent). 
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procedural guarantees, as outlined above for involuntary admission, for children being 

deprived of their liberty.8   

 

5.3. Treatment  

The findings from chapter seven show the lack of a right to consent to or refuse 

admission and treatment.   The significance of providing a right to consent and to 

respect for children’s evolving capacity in mental health law is discussed throughout 

this thesis.  The findings in chapter six indicate that if children and young people are 

given opportunities to contribute to treatment decisions, their fears and concerns can 

be addressed and their frustration reduced and adherence to a treatment regime 

increased.   It is recommended that the Department of Health include a provision 

explicitly stating children have a right to consent to treatment, and requiring the 

consultant psychiatrist to discuss the proposed treatment with the child, and the 

parent.  This must be accompanied by the development of a participation strategy 

specific to the involvement of children in decision-making around treatment.  The 

recommendations for improving the children’s section by incorporating the five step 

process for participation, and the ten principles related to a best interests assessment, 

apply equally to treatment decisions.  

 

5.4. Support for participation in decision-making related to admission and 

treatment  

Chapter seven examined whether the statutory provisions in the CCA 1991 provide 

adequate support to ensure effective access to justice for children.  The CCA 1991 

provides for third party assistance for children in court proceedings, such as legal 

representation or the appointment of a GAL.  While some argue that these provisions 

                                                        
8 CRAJIA tool: Table 12, Indicator 8.2-8.8 (structural)(absent). 
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are adequate to protect children’s rights, this research questioned the effectiveness of 

these provisions in two respects.  First the discretionary nature of these provisions 

cause concern, and second the role and function of the GAL requires reform.  The 

guidelines for the appointment of a GAL do not expressly provide that one should be 

appointed in proceedings under the MHA 2001. While the guidelines can be 

interpreted as implicitly incorporating MHA 2001 proceedings, this is not enough to 

remove doubt and enhance the visibility of children detained in approved hospitals.  

 

The current proposals for reforming the GAL system expands the cloak of invisibility 

over children requiring support when detained under mental health law. It is 

recommended in this research that the Department of Health should reform the MHA 

2001 to include the mandatory appointment of a GAL and a legal representative for 

children admitted to hospital.  In addition, the Minister for Children with 

responsibility for reform of the GAL system should insert amendments that will 

clearly articulate their role related to representing the views of the child.  If both 

support mechanisms are not implemented then another approach is necessary to 

strengthen the government’s efforts to ensure children’s voices are heard.  In 

situations where the GAL has a conflict between what he/she believes to be in the best 

interests of the child and the actual wishes of the child, they should be required to 

apply for the appointment of a legal representative to articulate the wishes of the child 

to the court. 

 

In addition, all GAL’s and legal representatives appointed for the purpose of MHA 

2001 proceedings must be trained and skilled in dealing with the inpatient mental 
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health needs of children.9  Professionals working with children must be aware of their 

needs in order to support and enable them to participate effectively in proceedings 

affecting their lives.  This requires cooperation from adults and their understanding 

that children have the capacities to contribute to decision-making.  It is recommended 

that the MHC establish a register of GAL’s and legal representatives who fit the 

above criteria.  

 

This thesis provides strong evidence for the need to develop more effective support 

mechanisms for children and young people who are admitted to approved centres for 

mental health care and treatment. Irish national policy documents, Better Outcomes, 

Brighter Futures and the Participation Strategy, include a commitment that the 

government will take action to achieve better outcomes for children and young 

people.  Some of the outcomes promised by the government are to ensure children 

and young people have good mental health, are achieving their full potential in child 

development, aware of their rights and participating in their own lives and in their 

communities. 10   The government believes that children should be supported and 

encouraged, through their own choices and determination, to have an influence in 

their own lives.11  Further to this the government acknowledges that failure to listen to 

children has resulted in a failure to protect them from poor outcomes.12  As a result 

State policy dictates a commitment to strengthen efforts to ensure that children have 

the right to be heard in all matters affecting them.13   

 

                                                        
9 CRAJIA tool: Table 8, Indicator 7.1.1 (process). 
10 Department of Children and Youth Affairs, Better Outcomes Brighter Futures The National Policy 

Framework for Children and Young People (2014-2020) 4. 
11 Ibid., 6. 
12 Ibid., 8. 
13 Ibid., 8. 
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The government has acknowledged that seldom heard children, including vulnerable 

children with mental health problems, are ‘harder to reach and hear’ and therefore 

supports and accommodations will be required to make this right real for them.14  In 

order to support the aim of achieving the above national outcomes the government set 

out objectives in the Participation Strategy and these are considered in chapter seven.  

The objectives refer to the priority placed on listening to the voices of children and 

young people in decisions around their health and well-being;15 and ensuring that 

children and young people will have a voice in the legal system.16  However, the 

assessment of the objectives and the action plan to achieving them raised questions 

regarding how effective they will be to ‘reach and hear’ children in inpatient 

CAMHS.   

 

The research in chapter seven reveals that there are a number of positive structural 

and process indicators with the potential to contribute to the effective participation of 

children in some areas of their mental health care.  The requirement in the MHA 2001 

and its Regulation relating to individual care plans and the Health Service Executive’s 

CAMHS SOP, provide both a structural and process indicator for child participation.  

However, they offer very little guidance on what child participation means, and fail to 

engage with the steps a multi-disciplinary team should take to facilitate participation 

in the care planning process.  It is recommended that either the HSE or the MHC draft 

a detailed participation strategy for children in inpatient CAMHS.  This strategy can 

include a participation model, such as Lundy’s model, which can guide professionals 

                                                        
14 Ibid., 31. 
15 Department of Children and Youth Affairs, National Strategy on Children and Young People's 

Participation in Decision-Making (2015-2020)14. 
16 Ibid., 15. 
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to practice sustainable pathways to participation for children.17  Equally, the five step 

process outlined below is an example of a pathway for effective participation.  

 

In order to assist the government in achieving these obligations it is recommended 

that the Department of Health and the Department of Children and Youth Affairs 

provide the necessary resources to develop a national advocacy service for children in 

need of inpatient CAMHS.  Access to age appropriate accommodations, such as 

advocacy, has been identified in this research as an effective safeguard for vulnerable 

children. Advocacy support for children is pertinent to implementing a child-friendly 

justice system.  This type of support is proven to develop capacity and give back 

control and choice to those in need of mental health services.  In addition, advocacy 

support can create access to other support mechanisms where this is necessary for the 

child who wishes to make a complaint or claim a remedy for violation of rights.   

 

Advocacy can create the links to make ‘access’ to other rights effective.  An advocate 

could link in with GAL services and the legal profession if these supports are 

required.  They can also provide assistance and information for children with 

concerns about their care and treatment within the service.  Children’s voices are 

invisible in the IMHS reports.  If children were supported to articulate their views to 

those in power, thus creating a balance in a situation that clearly operates within an 

imbalance of power, these seldom heard children could have a voice.  The 

establishment of an independent advocacy service must be codified and accompanied 

by a detailed code of practice outlining the role and function of the same.   

 

                                                        
17 See discussion in chapter three. 
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Further to this, the Department of Health should consider developing much needed 

age appropriate accommodations for enabling and enhancing children’s participation 

and decision-making capabilities.  Chapter one discussed how early intervention 

methods and positive mental health promotion is necessary to achieve optimal well-

being across the life span.  In a similar way to setting up early intervention 

programmes to promote positive mental health, programmes can be created to 

promote positive decision-making skills.  This can be achieved through delivering 

education and training courses to children in an age appropriate manner around 

capacity-building and personal development.  The literature on this issue suggests that 

because the reasonable accommodation duty is embedded in the non-discrimination 

provision it is a civil and political right and must be incorporated with immediate 

effect. 18   Many age appropriate accommodations are not resource dependent but 

rather a different way of engaging with children.  For example, the individual care 

planning review meetings can be adapted without the provision of extra resources, to 

meet the child’s participation rights within the hospital.  The individual care plan 

must include education requirements and this provides a good platform for delivering 

the above recommendations.   

 

5.5. The five step process for participation and ten principles for a best interests 

assessment  

 

It is absolutely necessary the new children’s section in the MHA 2001 remove the 

uncertainty regarding the rights children are entitled to in this area of law.  A clear 

and positive statement of rights must be adopted in the new children’s section.  The 

rights crucial to ensuring that this new section incorporates a child friendly justice 

                                                        
18 Lawson, ‘Disability equality, reasonable accommodation and the avoidance of ill-treatment in places 

of detention: the role of supranational monitoring and inspection bodies’ (2012) 16 (6) The 

International Journal of Human Rights 850. 
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framework include the following: a right to information, to be heard and to 

participate, to due process and respect for dignity and integrity, to the support 

necessary to make the latter rights effective, including age appropriate 

accommodations and education related to the development of capabilities and 

communication skills. 

 

The research in this thesis links the article 12 (CRC) five-step process with the 

elements of access to justice necessary for the realisation of children’s rights in the 

context of mental health law and policy.  This process is recommended in chapter 

seven for section 25 admission proceedings.  It is also suggested that this process 

apply to any admission or treatment related proceedings where children have a right 

to have their voices heard.  To improve the MHA 2001 and create a child friendly 

justice framework it is recommended that the five step process and the ten principles 

for a best interests assessment are considered when drafting the new children’s 

section and its accompanying guidelines and codes. 

 

The first step in this process is preparation and in order for the child to have access to 

justice or the ‘ability to achieve’ a remedy they must be given information about their 

rights.  The second step refers to the hearing and significant to this will be an 

accessible and age appropriate environment, which includes a safe space to express 

views.  This is required whether the ‘hearing’ relates to a court proceeding, the 

preliminary assessment for admission, or consultation for the commencement of 

treatment.  The third step requires an assessment of the child’s capacity and this 

requires the provision of a mechanism that complies with the principle of 

participation.  An example of a mechanism complying in this context is a statutory list 

of guiding principles to inform decision-makers as to the appropriate application of a 
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capacity assessment for children.  The MCA 2005 and the ADMCA 2015 provide a 

list of statutory principles in this context, which can be used as a guide to developing 

an age appropriate structure in Irish law.  It is recommended that the list of ten 

principles outlined below be considered for this purpose. 

 

The fourth step in this process obliges the State to provide the child with information 

about the weight given to the child’s views.  This latter step will require 

communication in age appropriate language and if necessary support and assistance 

for the child to understand the decision made.  The fifth step covers the obligation to 

provide mechanisms for complaints, remedies and redress.  The independence of the 

latter mechanisms are crucial for the child’s feeling of a ‘safe space’ to complain and 

therefore their ability to effectively access a justice system.  In this context, the 

provision of an independent mental health advocate can achieve this aim by providing 

the support necessary to help the child or young person through the process of 

applying to court for the appointment of a GAL or a legal representative.  

Alternatively, if the complaint is not related to court proceedings, the advocate can 

support the child to articulate their opinions or complaints within the hospital; a care 

plan review meeting is an example in this context. 

 

The approach to incorporating a best interests assessment in all mental health related 

proceedings requires absolute clarity.  It is recommended that the Department of 

Health when reforming the MHA 2001, include a best interests assessment checklist, 

which details the requirements of the threefold concept outlined in chapter three. In 

addition to this, it is recommended that the Mental Health Commission draft a code of 
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practice to guide professionals on the application of the best interests assessment in 

line with the ten principles developed in this thesis and outlined below. 

 

1. Children must be respected as rights-holders with the capacity for 

autonomy.  

2. A best interests assessment must be applied using the threefold concept; 

the child has a substantive right to have his/her best interests assessed; a 

legal provision will be interpreted in favour of a rights-based approach; 

and procedural safeguards are in place during the assessment.   

3. The will and preference of the child must form part of what is in the 

child’s best interests 

4. A child-friendly process must be developed to facilitate children to express 

their views; this is based on the underlying presumption that all children 

can form a view. 

5. Children must be provided with age appropriate information to form a 

view. 

6. The child’s ‘status’ i.e. having a mental health problem or their age cannot 

be the sole justification for denial of capacity; 

7. Recognition of the child’s evolving capacities and right to participate must 

be central principles in a decision-making process; this includes providing 

support if it is necessary for a child to effectively participate. 

8. The assessment of a child’s capacity must only take place to determine the 

influence of the child’s views on the outcome of the decision 

9. The functional approach to assessing capacity must equally apply to 

children. 



 580 

10. When weighing ‘other’ considerations in the best interests assessment, the 

above principles must guide the decision-maker and have an influence on 

the outcome.  

 

Finally, monitoring of children’s involvement in proceedings is a crucial part of 

ensuring that their rights are vindicated and in this regard it is suggested that the MHC 

could take on this role and compile information related to children’s effective 

participation in court proceedings, and other proceedings related to their admission 

and treatment. 
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