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CHAPTER ONE 

 
INTRODUCTION 

 
Even though the central theme of this research is hinged on the adequacy of compensation for 

compulsory land acquisition, the historical foundation is contextually essential. There are 

different phases of this work. The first is the introduction and the second is the development 

of native title from the time immemorial – the primordial, pre-colonial period of the patriarch 

and matriarch’s acquisition of land and its progressive developments, which culminated in 

the limited commercial dealings in land such as pledge/pawn, customary tenancy and 

borrowing of land. The third phase is the beginning of the United Kingdom’s colonization of 

99 years, from 1861 to 1960 which manifests the predominant influence of the British land 

laws which made land to become commercially valuable and the verbatim re-enactment 

locally of statutes operating in the UK. This is central to this thesis as it marked the beginning 

of the transformation of native title of the Diobus. The colonial administration introduced the 

Public Land Acquisition Act 1908 (later -consolidated in 1917) which provided the basic 

framework for acquisition of lands for public purposes generally and more particularly the 

100 years old (1913 - 2013) compulsory purchase agreement made between the Diobus and 

the British. The British colonial government’s acquisition of native land title through the 

Treaties of Cession of Lagos on the 13 August 1861, New Zealand on 21 May 1840, Canada 

on 03 October 1873, Fiji on 10 October 1874 and the 1884 German initial acquisition of 

Tanzania (the former Tanganyika) and its subsequent hand-over by the League of Nations to 

Britain as a trust-territory; are contrasted. In respect of Port Harcourt the British colonial 

administrators chose another method of acquisition different from the usual treaties. The first 

ever compulsory purchase agreement of 18 May 1913 and its subsequent amendments of 29 

October 1927 and 02 May1928 are critically examined in light of the judicial and juridical 

interpretations of its effect on the native title of the Diobus relying on the primary and 

secondary evidence. The fourth phase is the Independence/Republican era which marked the 

parting of ways between Nigerian land law and that of UK through the significant enactment 

of the Land Use Act 1978 which nationalized all the freeholds. This statute is patterned on 

the defunct Northern Nigeria Native Land Ordinance 1910 as amended in 1916 now repealed 

by the Land Tenure Law 1962 and the Tanzanian Land Ordinance 1923 now repealed by the 

Land Act 1999. The provisions of the two legislations are identical in all aspects as it brought 

into being an entirely new estate in land known as the “right of occupancy” as the 



2 
 

predominant method of land holding. The right of occupancy is a peculiar form of leasehold 

interest similar to the type existing in Singapore and Hong Kong. The compensation for the 

native lands title need to be assessed not only in respect of its original primordial allodial 

state but also based on its later transformation into fee simple estates and presently under the 

‘right of occupancy’ estate in land. 

 

The fifth phase is the general examination of the procedures for the acquisition. The enabling 

legislation specified how the irregular acquisitions can be challenged in a court of law for 

non-compliance. The judicial interpretations which elucidate the changing faces of the public 

purpose from its original perspective of the exclusive government use and/or the public good 

(with the interests of the entire populace in focus) towards the new concepts of economic 

well-being and industrial development of the entire nation (or a section of it) pursuant to the 

introduction of public, private sector partnership (PPP). The sixth phase focuses on the 

appraisal of the criteria for the assessment and calculation of the compensation payable by the 

government to the acquirees’ native title owners particularly the Diobus. It utilizes the expert 

evidence of estate surveyors and valuers deduced from the case law and statutes from 

different jurisdictions and advocate the payment of full compensation as a remedy for the 

problem of inadequacy. Disturbances, goodwill, reinstatement, severance damages and 

enhancement/depreciation are also examined as the avenues to top-up and supplement the 

award of compensation. The precedents arising from intensive litigation in the former British 

colonies of Malaysia, India, Kenya, Zambia, Fiji, Singapore, Australia, Canada and New 

Zealand identical to Nigeria are also contrasted with those from the United Kingdom and 

United States of America to provide pointers in the sixth phase to the future development for 

the assessment of full compensation for compulsory acquisition. The seventh focuses on 

policy consideration and proposals for reforms.  

 

The thesis is divided into seven chapters. Chapter one traces is the introduction and chapter 

two focuses on the historical background of native title during the pre-colonial period. It 

examines the native title of the Diobus from time immemorial in light of the modern 

definitions of land, the concepts of ownership and possession and the statutory changes in 

respect of fixtures erected on the land which are either removable or compensable.  Native 

titles, acquired in the primordial form through the earliest original settlements by the 

patriarch and matriarch founders are appraised. This is the only known method whereby the 

Diobus acquired their title to Port Harcourt land and this is the basis of their claim for 
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compensation. This is the spiritual tie they have to their ancestral land based on their right of 

ownership, possession, use and occupation. The second method of acquisition of native title 

via the patriarch/matriarch founder’s conquest of the weaker communities and appropriation 

of the land of the latter has been discussed even though it has been outlawed and the Diobus 

did not acquire their title to Port Harcourt land in this way. This chapter further examines the 

progressive development of native title from the first stage of the patriarch/matriarch 

founders and their households’ acquisition into the secondary stage of family landholding and 

the communal landholding. In this way, native title gradually changed status when land 

became commercially alienable for a limited nature through pledges or pawns - a kind of 

indigenous mortgage by which the owner occupier of land in order to secure advance of 

money or money’s worth, gives the possession to the creditor until the debt is fully paid. 

Strictly speaking, a pledge is a secured loan and its duration may last for two or three years or 

for an indefinite period. The pledgor/pawnor retains the native title but transfers possession 

and enjoyment of the land1 to the pledgee/pawnee as a security or in consideration of the loan 

with the object that the latter should exploit the land until the loan is repaid2. The 

fundamental ingredient of the pledge as a form of security is the transfer of possession of the 

land to the pledgee/creditor who can use the pledged land as incidence and benefit of the 

lending transaction3. The borrowing of land and customary tenancies permissible under 

customary land law as one of the few limited forms of alienations, have been examined. 

Chapter three examines the subsequent development of native title in the colonial era and the 

transformation of the allodial ownership by virtue of its acquisition by the British colonial 

administration from the original owners. While other colonies and towns notably Lagos, Fiji, 

New Zealand, Canada were acquired through the medium of Treaties of Cession, the Crown 

chose to acquire the Diobus native land title through a compulsory purchase agreement of 18 

May 1913 as amended in 29 October 1927 and 02 May 1928 whose efficacies are the subject 

of critical analyses in this thesis. The transformative effects of the main agreement together 

with subsequent amendments are interpreted in the light of case law, statutes, colonial 

progress reports and public responses expressed in newspapers. Other evidence in support of 

ownership of the native title to Port Harcourt by the Diobus, are examined and further 

progression and conversion of the original allodial title into freehold are also assessed. Owing 

to the British colonization, land eventually became commercially alienable in larger 
                                                 
1 Onobruchere v. Esegine (1986) 1 NWLR (Pt.19) 799 (SCN), Lerangun V. Fumilayo (1955-1956) 

WNLR 169. 
2  Kofi v. Kofi (1933) 1 WACA 284. 
3  Ohombamu – Nigerian Law of Mortgages 1-10 (1963 Sweet & Maxwell). 
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proportions because this period witnessed unprecedented scrambling for plots of land where 

houses, churches, hospital, factories and educational institutions were built to accommodate 

the upsurge in migrants from rural areas to Port Harcourt in search of jobs. The customary 

tenants, their irremovability status and the occupiers such as licensees in the Port Harcourt 

water-fronts slum settlements and the nature of their interests are examined and a conclusion 

drawn.  

 

Chapter four examines the conversion of the allodial native title into freehold fees simple 

estates, life interests and the statutory modification during the colonial period. The 

nationalization of all the lands during the Independence/Republican era pursuant to the Land 

Use Act 1978 and the transformation of all the interests in land into the estate of “right of 

occupancy” – a strange form of leasehold unknown to the laws of the United Kingdom but 

peculiar to Nigeria, Tanzania and to some extent Hong Kong and Singapore, are also 

examined. The quality of estate which the allodial native title was converted into, must be 

appreciated in order to facilitate the re-assessment of the quantum of compensation payable 

to the Diobus.The aim of nationalization of all land through the Land Use Act 1978 

was to foster the state policy which imposed administrative control over all land by 

vesting it in the State Governor to ensure a prudent and transparent system of land 

holding. This is the national land policy intended to enhance secured land tenure, 

encourage optimal use of land resources and to facilitate broad based social and 

economic developments without an unregulated market which would upset or 

endanger the ecological balance of the environment.4 The object was to streamline and 

make acquisition of land less cumbersome.5 In Nigeria, the major aims of vesting title 

in governors were to remove the legacy of bitter controversies and conflicts over land, 

simplify ownership, management and to help the government facilitate planning, 

zoning programmes and to assist the citizens irrespective of social status to acquire 

land for self and family use.6 It was specifically designed to eradicate land speculation 

and facilitate judicious and economically productive use of lands.7 The strange nature 

of the trusteeship of all lands imposed on the State Governor is further assessed.The land 

                                                 
4 National Land Policy - Ministry of Lands, Housing & Urban Development, Dares Salam, Tanzania. 
5 James, R.W. (Prof.) Land Tenure & Policy in Tanzania (1971) 11-31; Fimbo, G.M. (Prof.) Land Law 

in Tanzania (1992) 1-19. 
6 Tobi, N. (Prof.) - Land Use Act, 25 years (2003) 1-10. 
7 Zambian Land Policy-Kaunda, K.D. - Towards Complete Independence (1969) 36-42. 
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reform introduced was adjudged necessary to ensure agricultural lands were 

productive for the benefit of the economy, to guarantee all citizens access to land8 and 

facilitate the mechanization of agriculture9, balance the practical needs and attract 

foreign investment with security of tenure.10  

 

Chapter five traces the historical developments of public land acquisition and examines the 

enabling statutes in Nigeria in contrast with other jurisdictions. It looks at the public purpose 

concept from its primary meaning of exclusive government/public use in contradistinction to 

the secondary meaning of the economic well-being and industrialization of the country (or a 

part of it) in pursuit of global trends of public and private sector partnership (PPP). This 

chapter presents an overview of the public land acquisition laws of Nigeria, uses the 

comparative materials from other countries to shed more light in respect of the methods of 

acquisition, practice, procedure from preliminary investigation, notice of the intention to 

acquire lands, authority to issue notices, modes of publications, the service of acquisition 

notices, fair hearing, processes of making claims by the full owners such as the Diobus and 

others with limited interests such as customary tenants and licensees. It looks at the various 

ways in which irregular land acquisition can be challenged in the courts. Private rights must 

give way to the overriding11 public interest; otherwise landowners will be in a position to 

hold up schemes beneficial to the community. The element of public interest is the only 

justification for compulsory acquisition.12 In Nigeria, where land held under a right of 

occupancy is acquired compulsorily by the Government, payment of compensation to the 

owners of acquired land13 is predicated on the assumption that they are the owners and 

occupiers of the land.14 Where a person’s title to land - right of occupancy is acquired or 

revoked, it shall only be for public purposes, public interest,  public benefit and payments are 

governed15 by SS. 28, 29 Land Use Act 1978, S.51 Public Lands Acquisition Act and 

S.44(1)(a) Nigerian  Constitution 1999, Article 14 African Charter on Human and Peoples 

                                                 
8 James R.W. (Prof.) - Land Reform Proposals in Zambia (1971) 2 East African Law Review 109. 
9 Mulimbwa, A.C. - Land Policy and Economic Development in Zambia (1998)30 Zambia Law Journal 

79, 82-83. 
10 Kaunda, Moses - Ownership of Property Rights in Land (1989-1992) vol. 21-22 Zambia Law Journals 

61, 66-67. 
11 Metropolitan Board of Works v. McCarthy (1874) 31 IT. 182, 184. 
12 Nwanganga v. Governor Imo State of Nigeria (1989) 4 NWLR (Pt. 92) 350. 
13 Ononuju v. Attorney General Anambra State of Nigeria (1998) 11 NWLR (Pt. 537) 328. 
14 Tobi, N. Land Use Act 20 years 13. 
15 Agundo v. Gberbo (1999) 9 NWLR (Pt. 617) 71; Upper Benue Rivers Basing Development Authority 

v. Alkali (1998) 1 NWLR (Pt. 537) 238. 
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Rights 1981 (Ratification and Enforcement) Act 1983, Article 17 United Nations Declaration 

of Human Rights 1948 and Article 27 of the United Nations Declaration on the Rights of 

Indigenous Peoples 2007 which respectively guarantee payment of adequate compensation 

for compulsory acquisition of private lands, territories and natural resources including 

economic, social and cultural rights. 

 

Under Section 28 Land Use Act 1978, the Governor can acquire the right of occupancy for a 

public purpose or for an overriding public interest,16 with notices published in the official 

gazette and personally served on the persons affected. Public purposes must be connected 

with the public good, general utility, and the welfare of the community which has been 

extended to serve the commercial interest of a company in pursuit of economic well-being, 

industrialisation of the country or a section of it.17 

 

The revocation or acquisition of the right of occupancy for the purpose of the expansion of a 

cattle market of a local government was adjudged to satisfy the overriding public purpose 

contemplated by the Land Use Act 1978.18 In the present era of privatization and 

commercialization of 1990’s and 2000’s, the revocation of right of occupancy for the main 

object of re-granting it to multinational corporations or foreign investors to boost economic 

development, create employment and induce agricultural industrialisation qualified as 

acquisition for public purposes and the overriding public interest.19 Pursuant to this the 

Federal Government of Nigeria granted a right of occupancy in hectares of land to immigrant 

farmers who were displaced by the Zimbabwean Land Resettlement Policy. To mechanize 

Nigerian agriculture, the Zimbabwean farmers were resettled in the Kwara, Niger and 

Nasarawa States of Nigeria; they and their households were granted automatic Nigerian 

citizenship/passports, long term loans and other credit facilities. The grants of right of 

occupancy of 999 years to them qualified as a public purpose under the rubric of attracting 

investors and stimulating industrialization. A public purpose or the public interest is 

                                                 
16 SS. 6 (3), 28 (4) & 51 (1) Land Use Act 1978, SS. 3 (1) (g) 10 (1) Land Act 1999 (Tanzania) - Right of 

Occupancy can be revoked on good Cause, public interest - See Patman Garment Industries Ltd. v. 
Tanzania Manufacturer Ltd (1981) TLR 308-310. 

17 Chief Commissioner Eastern Provinces v. Ononye (1944) 17 NLR 142; Ereku v. Governor Mid-
Western Nigeria (1974) 10 SC 59 at 67-68 overruled by Lawanson v. Ajibulu (1997) 6 NWLR (Pt.507) 
14. 

18  Sokoto Local Government v. Amale (2001) 8 NWLR (Pt.714) 224-229 (CA). 
19  SS. 1, 5, 10-22 Privatization and Commercialization Act 1999. 
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synonymous with the element of public benefit,20 without necessarily the entire 

country deriving the largest proportion of that benefit. 

 

The public benefit criterion is satisfied if land is redistributed21 and the actual benefits are 

prima facie enjoyed only by a few people22 and it is immaterial and unnecessary that 

everyone participates directly.23 The vexatious issue of abandonment or failure of public purpose 

and the possibility of the reversion of the land to the original owners has been reviewed and the 

resultant impact of vesting and extinction of title are critically examined hereunder. 
 

 Chapter six evaluates the landowners’ entitlements to adequate and prompt payment of 

compensation24 for the land expropriated for public purposes.  The affected owner has a right 

of access to the appropriate court or tribunal for determination of his/her interests in the 

property and of the amount of compensation.25 What constitutes adequate compensation is 

not statutorily defined but it is understood internationally to cover remuneration or 

satisfaction for injury26 or damage of every description.27 This chapter also appraises the 

various criteria for the assessment, calculation and payment of compensation within the ambit of S.51 

Public Land Acquisition Act. The constitutional basis has been examined in light of the expert 

evidence deduced from case law and statutes in operation in Nigeria and foreign jurisdictions as to 

whether the much orchestrated market value is indeed equivalent to adequate value of the land? The 

answer is in the negative from the arguments stated below because the market value can hardly 

rebuild the income source or livelihood of the dispossessed landowner. The court can adopt one, two 

or more of the six identified criteria to assess, calculate and determine the compensation payable to 

the expropriated owner as follows:- 
1. The inference of the market value based on what a willing purchaser will pay to a willing vendor 

in the open market 

2. The inference of market value based on the price paid in the previous sales of comparable  

adjoining land of similar quality with its limitations 
                                                 
20 Section 75 Kenya Constitution. 
21 See Ona v. Otenda (2000) 5 NWLR (Pt. 656) 244, 256 where land compulsorily acquired to build a 

new Federal Capital territory (FCT) Abuja for all Nigerians satisfied the public purpose requirement. 
22 Onalo, P.L. Land Law & Conveyancing in Kenya (1986) 57-61. 
23 People of Puerto Rico v. Eastern Sugar Association (1973) 156 2d F316. 
24 S. 44 (1) (a) 1999 Nigerian Constitution, S. 75 Kenya Constitution 1972 which provides that the 

property compulsorily acquired for public development or public utility entitles the owner to prompt 
payment of full compensation. 

25 S. 44 (1) (b) 1999 Nigerian Constitution, Article 18, Zambia Constitution 1975 for guaranteed 
protection against deprivation of property and prohibition against compulsory acquisition except on the 
ground of public purpose and payment of adequate compensation promptly. 

26 Zango v. Governor Kano State of Nigeria (1986) 2 NWLR (Pt.22) 409, 410. 
27 Netungaloo Property Ltd v. Commonwealth (1948) 75 CLR 495, 571. 
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3. The inference of market value from the earlier sales/purchase of the acquired land 

4. The inference of market value based on the future development potentialities, projections and 

undeveloped possibilities 

5. The inference of market value based on the residual investment method of valuation and 

6. The inference of market value based on the costs of reinstatement/replacement valuation method.  

 

Land was not commercialized in pre-colonial Nigeria, apart from the isolated transactions of 

pledge/pawn, borrowing of land and customary tenancies. Consequently, the real market 

value for the Diobus native title could not have been ascertained because there were no 

willing vendors/purchasers, no evidence of any price paid in any previous sale transactions of 

comparable adjoining land of similar quality and no costs of reinstatement/replacement 

valuation at that time. The most appropriate approach for the reassessment of the real value of 

the Diobus native title are its future development potential and the residual investment 

methods. Utilizing both the Nigerian and Malaysian experiences, the £7,500 paid to them in 

1928 constitutes inadequate compensation and the 100 years of purchase (1913 to 2013) 

would be the appropriate criteria for the re-computation of their compensation. Port Harcourt 

city has an abundance of unrealized development potentials, including residential, 

commercial and public sector premises, some of which could yield much revenue to the 

government. If the Indian State of Punjab’s modernized model which grant the landowner a 

‘stake in the business projects sited on the acquired lands’ is adopted, the payment to the 

Diobus of 5 – 10 percent of the annual net revenues such as the ground rent and property 

rates (collected by the Ministry of Lands, Survey and Housings and the State’s Board of 

Internal Revenue) would be adequate compensation. The government opposition to this 

proposition might well be that its potential effect would lead to the depletion of the treasury 

till and a floodgate of litigation for the re-assessment of compensation for all other categories 

of compulsory acquisition. Although there may be wisdom in this argument its adoption 

would at least regulate a future model of the award of adequate compensation whose policy 

would be to ensure reactivation of income and to rebuild the source of livelihood of the 

expropriated owner. What is more, the indigenes of Onitsha in South-Eastern Nigeria were 

awarded 25 years of purchase as compensation for the compulsory acquisition of Onitsha city 

in 1960 by the Federal Government of Nigeria (FGN) as per the Supreme Court of Nigeria 

decision in Nzekwu v. Attorney General of East Central State of Nigeria28 and it would 

                                                 
28           (1972) 2 ECSLR (Pt. 1) 323 at 324 & 333 (1973) ALL NLR 543 (1972) 5 SC 224 at 242-243 (1973) 3 

UILR (Pt. 3) 397 at 402 & 412 
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amount to an injustice if the Diobus are deprived of compensation for the similar acquisition 

of Port Harcourt. The use of the Punjabi investment methods is also advocated as suitable. 

Since the properties erected on Port Harcourt have lasted for 100 years now, the 

compensation could be reassessed and be based on the useful life span of the structures. 

Instead of 25 years of purchase which the Supreme Court awarded in Nzekwu v. Attorney 

General of East Central State of Nigeria29 - the reform through the re-assessment of the 

compensation payable to the Diobus based on 102 years of purchase (1912 to 2014) would 

likely meet the requirement of just and adequate compensation 

 

In addition to the above stated six methods of valuation, the court also has the power to 

itemize other factors in order to top-up and supplement the quantum of the compensation. To 

ensure the claimant Diobus receive adequate and full compensation for their acquired native 

title, other factors which would weigh on the mind of the court include disturbances, loss of 

business or profits suffered such as costs of displacement, reduction in value of the land 

retained by the Diobus through severance and injurious affection, loss of goodwill, costs they 

incurred in the pursuit of the compensation claims from the High Court, West African Court 

of Appeal and Privy Council and the non-taxability of this award. The Diobus lost their 

ancestral abodes and are scattered and clustered in many places. The costs of displacement 

shall be assessed using expert assessment of the estate surveyors. The government position 

may be to oppose the proposal for re-assessment of all compensation citing the Limitation 

Act 1966 because being a claim for an interest in land; it became statute bared after the 

expiration of 12 years period. This appears unlikely because the Diobus did not sleep on their 

rights but were rather deprived of the opportunity to achieve victory in their claim for 

compensation at the appropriate time because of the 50 years ban on sensitive colonial 

documents. In fact this was the basis of the rejection of their claim for just and adequate 

compensation at the West African Court of Appeal and the Privy Council. It is on this basis 

that the government is unlikely to invoke the doctrine of laches and acquiescence because the 

Diobus did not sleep on their rights. It is also on this basis that an exception should be made 

for a waiver of the application of the statutes of limitation for this particular case. 

 

Chapter seven presents policy considerations, conclusion and proposals for reform. It 

advocates the repeal of the Land Use Act in its entirety because of the problems of 

                                                 
29            (above) 
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implementation and in order to curb the abuse of its provisions. The Land Tenure Law should 

be retained where it has worked well for nearly 100 years because of the culture existing 

there and the surplus plots of lands in the Northern Nigerian. For Southern Nigeria 

comprising the Eastern and Western States it is proposed that the Public Lands Acquisition 

Act should be strengthened. The Diobus whose land have been swallowed-up by urbanization 

should be compensated with 5-10 percent of all the revenues such as the ground rents and 

property rates which accrue from their Port Harcourt land and which are currently collected 

by the government. The subsequent land acquisition should be governed by an amendment of 

S. 51 of the Public Land Acquisition Act which would give the expropriated landowners a 

stake in respect of any business ventures located and sited on the land acquired for public 

purposes. This is because market value alone can no longer guarantee just, adequate and full 

compensation. This is the international benchmark prescribed by the United Nations 

Organization guidelines for the assessment of compensation for land used in the construction 

of Dams for the improvement of agriculture. It prescribes the guarantee of the income source 

and the rebuilding of the livelihood of expropriated landowners. These guidelines were 

successfully implemented in Canada and New Zealand for the acquisition of land used for the 

construction of Dams. The Indian State of Punjab’s method of co-option of the expropriated 

landowners into the business enterprise sited on the acquired land has been suggested as 

model of the reform for all subsequent land acquisitions in Nigeria. If these reforms are 

adopted in Nigeria, it would improve the criteria for the reassessment of adequate 

compensation not only for Diobus but would govern future land acquisitions. The proposed 

reform would statutorily give the court robust powers to award compensation beyond the 

constraints of the market value alone which has been rendered worthless because of 

worldwide hyper-inflationary trends. The court would be equipped to extend the awards to 

embrace the ‘enhancement of the source of income and rebuilding of the livelihood’ for the 

future survival of the expropriated landowners.  The proposed amendment of the Public 

Lands Acquisition Act would give the courts powers to award part of the compensation based 

on the market value in addition to an order to incorporate the expropriated landowner as co-

shareholder of the business ventures sited on the acquired land.  

 

The government businesses located in Port Harcourt city such as the Pabod Breweries, Delta 

Hotel, Presidential Hotel and West African Glass Industry should be compelled through 

legislative reforms to pay 5-10 percent of their net profits to the Diobus adapting the 

partnership ideas derived from the Right to Fair Compensation, Transparency in Land 
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Acquisition, Rehabilitation and Resettlement (Indian) Act 2013 to meet their peculiar needs. 

The 5 - 10 percent of the ground rents and property rates which accrue as revenues to the 

government in respect of estates built on Diobus lands such as the Port Harcourt GRA’s 

(government reserved areas) should be paid to them as royalties. These would meet the 

prerequisite of fairness whereby the expropriated landowners would recoup all losses and 

injuries sustained and be left in a better position, within requirement of adequacy of 

compensation contemplated by the constitution. 
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CHAPTER TWO 

THE HISTORICAL EVOLUTION AND DEVELOPMENT OF NATIVE 
TITLE IN PRE-COLONIAL NIGERIA 

 

2.00 PRELIMINARIES 

The fundamental right to own property30 guarantees payment of adequate compensation for 

deprivation31 by the State. This work evaluates the nature of native title and the problem of 

inadequate compensation paid to the Diobus of the Ikwerre tribe in Rivers State of Eastern 

Nigeria for compulsory acquisition of their land for public good. There is also an urgent need 

to address the dissatisfaction of the Diobu landowners whose farm land, forests reserves and 

fishing creeks were confiscated for public good by the British colonial government (now its 

successors-in-title the Nigerian State) and to redress the disputed compensation paid. 

This work assesses the past, present acquisitions and addresses the controversies of whether 

what is classified as prompt32 payment of compensation33 within the Constitutional 

provisions34 meets the requirement of fairness, adequate or full compensation. It examines 

the features of native title using comparative materials. 

  

                                                 
30 Article 17 United Nations Declaration of Human Right 1948, Article 23 United Nations Declaration on 

the Rights of Indigenous Peoples 2007. In Selangor State of Malaysia v. Tasi (2005) 6 MLJ 289 at 291 
& 304 Malaysian CA held that the purpose of Aboriginal Peoples Act 1954 is to protect and uplift the 
first people of the country - natives and it is fundamentally a human rights statute which acquired 
constitutional status given its pre-eminence over ordinary legislation and it must receive a broad, 
purposive and liberal interpretation. In Oguasa v. Minister of Works, Housing (2005) 1 FHCLR 61 at 
63 & 70 Auta J. held that the Constitution of Nigeria guarantees the right of citizen to own property 
and this right cannot be taken away unilaterally. See – Aurelio Cal & Maya Villages of Santa Cruz & 
Conejo v. Attorney General Belize & Minister for Natural Resources/Environment (2007) 
http:/www.law.arizona.edu/depts./iplp, Awas Tungi Community v. Nicaragua (2001) 79 Inter-
Am.Ct.H.R(Ser C), Mary & Carrie Dann v. United States (2002) Case 11.40 Report No. 75/02. 

31 Articles 14 African Charter on Human and Peoples’ Rights (Ratification and Enforcement) Act 1983, 
SS 17, 22 Ghana Constitution 1996, SS. 42-44 Nigerian Constitution 1999, SS. 11. 13, 16 & 17 Zambia 
Constitution 1996, Article 13 Malaysia Constitution 1957 all postulate that adequate compensations are 
payable for compulsory land acquisitions. In Goswani v. Essa & Commissioner of Lands (2001) ZLR 
31 Zambian SC held that compensation is payable for deprivation of property. 

32 S. 30 (1) (a) (b) Nigerian Constitution 1963. 
33 S. 40 (1) (a) (b) Nigerian Constitution 1979 removed the word adequate compensation and substituted 

it with “prompt payment” which obviously is not equivalent to adequate and full compensation. 
34 S. 44 (1) (a) (b) Nigerian Constitution 1999 currently in use regrettably adopted the prompt payment 

instead of adequate compensation. 
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This study seeks to discover what deficiencies exist in the statutes such as Public Land 

Acquisition Act 190835 and the Land Use Act 1978 towards the realization of full 

compensation using comparative materials from other jurisdictions. It attempts to evaluate the 

quantum of compensation payable to the natives using the Diobus of Port Harcourt land 

acquisition as case study. It posits that compensation is only adequate if it takes account of all 

the losses and injuries occasioned to the expropriated landowners. This is the research 

question/hypothesis that is addressed through library based inquiries into comparative 

statutes, subsidiary legislation, case law, archival materials such as colonial progress reports 

and academic opinions. The further aim is to provide proposals for legislative reforms of the 

criteria for the assessment of the award of full compensation to redress injustices of the past 

and provide benchmark for future land acquisitions. The current research shall test whether 

the legitimate efforts of the government to pursue particular land policies have worked or not, 

especially whether they contributed to the economic development/wellbeing, equal access to 

land, and the impact of the property legislation on the pre-existing land tenure system.   

 

2.01 GENERAL INTRODUCTION 

 

The meaning of native title as applicable to the Diobus and their entitlement to adequate 

compensation are examined in light of evolution and transformation of the use of land as a 

result of the arrival of Europeans in Africa, United States, Canada, South America, Asia, 

New Zealand and the South Pacific. The concept of native title existed in Nigeria in its 

rudimentary form prior to colonization. Even though there was subsequent change in the 

sovereignty attributable to colonization, the right to use their land, the traditional practices 

and devices in support of the indigenous economy which existed in the pre-colonial times are 

forms of native titles recognized by the courts36.  In Nigeria, native title is equivalent to a 

usufructuary right37 in Lagos after the Treaty of Cession 1861 and later in relation to the land 

of the Diobus of Port Harcourt subsequent to the compulsory purchase agreement of 1913. 

Using comparative materials from other jurisdictions, the Diobus native title is examined in 

the light of definitions of land in relation to things on top of, above and beneath the land, 

subject to the limitations imposed by the statutes and common law for the effective utility of 

land by the society at large. These are necessary to be able to assess the extent of their 
                                                 
35    Consolidated in 1917, amended in 1945, 1958, 1975 respectively. It was not repealed even though 

Land Use Act 1978 was subsequently passed.  
36    Amodu-Tijani v. Secretary of Southern Nigeria (below) 
37   Attorney General Southern Nigeria v. John Holt (below) 
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entitlement to the reassessment of adequate compensation. The concepts of ownership and 

possession of land in relation to the Diobus are also examined to determine the extent of their 

claims.  The two principal methods of the acquisition of native title in pre-colonial times 

through the processes of original settlement on a virgin forest and the conquest of a weaker 

tribe are examined, even though the Diobus acquired their native title not by conquest but by 

original settlement or terra – nullius. Although the Diobus’ land ownership system is 

patriarchal in nature; matriarchal ownership of land is also examined to throw light on the 

undisputed fact that not all native titles were founded by male ancestors because others were 

founded by female ancestress notably amongst the Nembes of Bayelsa State of Nigeria, 

Abriba, Ohafia, Afikpo and Ututu amongst Ibos of Nigeria and Ashantis/Fantes of Ghana, 

Zaramos/Ngulus of Tanzania, to mention but a few. The ownership of land starting from its 

origin as self-acquired property of the original individual patriarch/matriarch 

founder/progenitor which later devolved as family land and eventually transcended into 

communal land tenure. Land was originally not easily alienable but the later developments 

emerged which permitted limited commercial dealings with it such as pledge/pawn, 

borrowing and customary leases. The interlude to the colonial period when land became 

commercially alienable in larger scale are examined. 

  

 

2.02  HISTORICAL EVOLUTION AND MEANING OF NATIVE LAND 

TITLE 

 
According to the United Nations Indigenous and Tribal People’s Convention (No.169) 1989, 

the UN Indigenous People’s Partnership, the UN Declaration on the Rights of Indigenous 

People 2007, there are more than 370 million indigenous people in more than 90 countries 

world over38. Native title is associated with, represents and is equivalent to the ownership of 

land or interests therein by the aborigines. Native title is a historic global phenomenon with 

profound effects, the old versus new – the pre-existing aboriginal rights in land versus the 

new sovereignty through colonization imposed by Europeans on the indigenous people, 

which cannot be extinguish or overridden39. It comprises40 of the rights41 of indigenous 

                                                 
38 UN moves to protect Indigenous People’s Rights (2011) Nigerian Guardian 24 May 20. 
39 McLachlin, Beverley PC, Chief Justice of Canada- Aboriginal Peoples and Reconciliation (2003) Vol. 

9 Canterbury LR New Zealand 240 - 247. 
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people to their traditional lands and waters recognized by the law42. It is equivalent to 

inalienable freehold title, the right to retain and re-establish cultural identity to the land43. In 

Mabo v. Queensland No.244 Brennan J held thus;- 

….’’the term native title conveniently describes the interests and rights of the indigenous inhabitants in 

land which communal, group of individuals possess under the traditional laws acknowledged by 

customs and observed by indigenous inhabitants. The preferable rule equates the indigenous 

inhabitants of a settled colony with the inhabitants of a conquered colony in respect of their rights 

and interests and…this was recognized by the Privy Council in Re: Southern Rhodesia, as 

surviving to the benefit of the residents of a conquered colony. 

 

 “Natives” are members of the races who were living on the land before the arrival of 

Europeans45 to the USA, Australia, Canada, Africa, Asia, New Zealand and South Pacific 

countries and the descendants of the original inhabitants46 of the countries aforementioned. 

Natives are people born in a particular place or indigenous to a specified region excluding 

foreigners or immigrants/settlers. In Malaysia they are called the first people47. In Canada 

they are called first nations to live in the country48. It is the community which comprised the 

families, clans, tribes and the generations of their forefathers who had lived and worked on 

the land49 in a particular geographical location. They are the established original inhabitants 

of a country up to the time of colonization50. In Nigeria natives are persons belonging to 

tribes51 indigenous to parts of Africa who are subject to customary laws52. Strictly speaking, 

they are persons whose progenitors53 are members of an indigenous tribe54. It was the use the 

land was put in by the natives that determined the native title. Proof of native title can be 

                                                                                                                                                        
40 Native title is now the subject of legislative recognition in many jurisdictions - Native Land Act 1909 

(New Zealand), Native Land Acquisition Ordinance 1908 Repealed by Land Tenure Law 1962 
(Northern Nigeria), Aboriginal People Act 1954 (Malaysia), Native Land Title Act 1993 as amended in 
1998 (Commonwealth of Australia), Native Land Ordinance 1880 as amended 1998. 

41 Te Runanganui Whenua Inc Society v. Attorney General (1994) 2 NZLR 20 at 23-20 (New Zealand 
CA). 

42  Bartlet, Richard H. – Native Title in Australia pp 1-3 (2004 Lexis Nexis). 
43  Australian Aboriginal Land Rights (Northern Territory) Act 1976. 
44  (1992) 175 CLR 1 (1993) 107 ALR 1. 
45  Cambridge – Dictionary 939. 
46  Webster Dictionary 666. 
47  Selangor State of Malaysia v. Tasi (2005) 6 MLJ 289 at 291 & 304 (Malaysia CA). 
48             McLachlin 240  
49  Selangor State of Malaysia v. Tasi (above) at 291. 
50  Te Runanganui v. Attorney General (above).  
51  Ntah v. Bennieh (1930) 2 WACA 328 (Ghanaian case). 
52 S. 2 Land Tenure Law 1962 (Northern Nigeria) Oguche v. Illuyasu (1971) NNLR 157, Yinusa v. 

Adesuobekan (1988) NNLR 97. 
53  SS. 4 and 14 Land Tenure Ordinance 1923 (Tanzania). 
54 Ratansi v. Khamis (1925) 1 TLR 435, Suleiman v. Harti (1951) 1 TLR 647 and Hasham v. Harti (1959) 

2 TLR 220 (Tanzanian cases), 
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achieved in one of two ways. Firstly, the requirement is that the ancestors/forefathers of the 

claimant were in exclusive and continuous occupation of the land prior to and at the time of 

the commencement of the British sovereignty. The second requirement is through possession 

of the title to the land under an acknowledged traditional laws and customs. As soon as these 

two requirements are fulfilled native title is established and the fact that the Crown made 

subsequent grants meant to aid conveyancing, will not alter the substantive title55. 

 

Different nations have approached it in different ways. Native title has been recognized in 

many parts of the world in spite of the changes in sovereignty attributable to colonization. In 

the entire North America, respect for native title was cast in the legal terminology by the 

Royal Proclamation Act 1763 which forbade settlement on native land unless the Crown had 

first established treaties with the natives’ occupants. The problem of lack of respect or 

recognition of native title persisted in the United States until after the American war of 

independence of 1775 -1783, when Chief Justice Marshall’s judgment gave recognition to it 

in Johnson v. McIntosh56 where he held that sovereignty over traditionally held lands 

imposed obligation on the government to protect the interests of these ‘domestic dependent 

nations’. Even though the Marshall CJ invented the concept of native title in order to resolve 

the conflicting rights of the settlers and indigenous people this only operates in theory 

because in the implementation, there are records of betrayals, wars, displacements of the 

native Indians to accommodate the settlement57. Similarly, native title to land was also 

recognized in Canada58 and in Australia59 where the predominant concept for a long time was 

the idea, despite the presence of aboriginal people, that the land was terra - nullius without 

legal ownership and therefore opens to taking. This was disapproved by the Australian High 

Court60. Also, in New Zealand61 the Court of Appeal held that the Treaty of Waitangi 

                                                 
55 Amodu Tijani v. Secretary Southern Nigeria (1921) 2 AC 399. 
56 8 Wheat 543 5 L Ed 681 (1823), United States v. Penchman 32 US (7 pet) 51 (1833), Michel v. United 

States 34 US (9 Pet) 711 at 734 (1935). 
57  McLachlin 240. 
58  Calder v. Attorney General British Columbia (1973) 34 DLR (39) 145 at 208 – 209 (SC Canada), 

Guerin v. R. (1985) 13 DLR (4th) 321 at 332 where the SC Canada held the private rights of natives in a 
conquered territory are not displaced upon the acquisition of sovereignty. 

59 Millirrpum v.  Nabalco Property Ltd (1988) 17 FLR 141, Mabo v. Queensland (1988) 166 CLR 186 
(1988) 83 ALR 14. 

60 Mabo v. Queensland   No. 2 (1992) 175 CLR 1 (1993) 107 ALR 1. 
61 Re Lundon and Whittaker Claims Act (1892) 2 NZCA 41 at 49, Nireaha Tamaki v. Baker (1901) AC 

561 (1901) NZPCC 371 at 379. 
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symbolizes a special relationship between the Maori tribal people and the British Crown62 

and this involved the acknowledgment of limited native title of the indigenous Maoris which 

cannot be occupied or dealt with unless prior consent is obtained.     

 

In Johnson v. McIntosh63 the question was whether the Colonial Government of North 

America (CGNA) was right in assuming it had full powers to extinguish the American 

Indians’ (now known as Native Americans) rights to their land and to sell land to the 

incoming settlers. The US Supreme Court held that the American Indians enjoyed full fee 

simple rights in respect of their soil and that the CGNA had acted illegally. The US Supreme 

Court was emphatic that although the American Indians were a conquered people, (based on 

a new rule of sovereignty better adapted to take care of the actual affairs of the State), they 

were nonetheless the rightful occupants of the land and even though the Crown held the 

radical title64 it is subject to their right to live on the land65. In Australia, native title has its 

origin in traditional laws acknowledged and customs observed66 by the indigenous people 

who possess the land67. The Australian courts favoured a bundle of rights68 approach to 

native title - to see what uses were traditionally exercised over the land69. This approach is a 

pragmatic compromise aimed at accommodating interests rather than securing justice in a 

strict sense.70 

 

Similarly, in Calder v. Attorney General British Columbia71; the Canadian Supreme Court 

held that native title includes rights to occupy land, enjoy the fruits of the soil, forests, fishes 

in the rivers and waterways and to hunt animals. Surprisingly, a new generation of Supreme 

Court judges in R. v. Vander Peet72 held that the native right to fish for food and ceremonial 

                                                 
62 R. v. Seymonds (1847) NZPCC 387 where PC held that the British Crown acquired the radical title 

only as a result of the change in sovereignty while the Maori native title to possession and occupation 
of their lands subsist and not abrogated. 

63 8 Wheat 543 (1823). 
64 Bennion, Brown, Thomas & Toomey New Zealand Land Law (2005) 330-337 (Thomson Brookers). 
65 Hinde, McMorland & Sim-Land Law (vol.1) pp. 23-29 (Lexis Nexis (New Zealand Ltd) Willington). 
66 Fejo v. Northern Territory (1998) 195 CLR 96 at 128. 
67 Bradbrook, McCollum –Moore-Australian Real Property Law 269-285 (3rd Ed. 2002 Thomson Law 

books).  
68 Bartlet, Richard H-Mabo decision (1993) 11, McNeil-Common Law Aboriginal Title (1989) 13-38 

(Oxford Clarendon Press). 
69 State of Western Australia v. Ward (2002) HCA 56 at 91-95 
70 See note 48 (above) 
71 (1973) SCR 313, St. Catherine’s Milling & Lumber Co. Ltd v. R (1888) 14 AC 46 
72 (1996) 2 SCR 507- See the contrary decisions in New Zealand case of Tewechi v. Regional Fisheries 

Officers (1986) 1 NZLR 680, McHugh (1987) NZLJ 39 where the Maori customary fishing rights both 
for consumption and sale commercially was upheld as incidence of aboriginal title. 
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purposes did not include the right to sell such fishes in an attempt to restrict it strictly to 

traditional uses which had existed before colonization that largely continued unmodified  to 

date. It will be argued that Calder’s case represents good law and should be relied upon 

because of the artificial distinction between the right to fish, consume some of it for 

subsistence and this includes the right to sell some of it to procure other necessaries of life 

which go with domestic living. If the natives have rights to fish and hunt animals they should 

also have the right to sell them, take the fruits of the soil and sell to other people which would 

be the equivalent to the profits a prendre of the right to piscary. There should be no legitimate 

encumbrance to selling them to earn a living or exchange them commercially. This argument 

is justifiable in that the rights of ownership also include the right to possess, enjoy, manage, 

alienate73 and this is analogous to a fee simple estate in land. Another argument may well be 

that fishing for subsistence or survival may not amount to a commercial use because of the 

possibility of exhausting the resource. 

 

The principle enunciated in Calder has received judicial approval in Nigeria where the court 

recognized the existence of community title of the natives by virtue of its customary laws to 

live on, occupy the land, till it and enjoy the fruits thereof. In Amodu Tijani v. Secretary 

Southern Nigeria74, the appellants were the Chiefs who represented the family whose lands 

were acquired by the British colonial government for public purposes under the Public Lands 

Acquisition Act 1903. The family which the appellants belong allotted plots of land to its 

members for farming and also to tenants who paid tributes but they however reserved the 

right of management of the land to the appellants. The appellants claimed compensation on 

the basis of ownership of the land. The Court held that the appellants were entitled to 

compensation not on the basis of absolute ownership but merely on the seigneurial right of 

control and management of the land in accordance with the well-known principle of native 

law and custom which include the right to receive payment of nominal rents and tributes from 

occupiers. Compensation must be calculated on this basis. The decision was affirmed on 

appeal by the West African Court of Appeal (Per Speed C.J. Ross, Webber and Pennington 

JJA). On further Appeal the PC reversed the decision and held thus  

…….“in interpreting native title to land not only in Southern Nigeria but other parts of British Columbia 

much caution is essential. There is a tendency operating unconsciously... to render that title 

conceptually in terms which are appropriate only to systems which had grown up under English 

                                                 
73 Alexkor Ltd v. Richtersveld (below), Selangor v. Tasi (below), Kuwau v. Kerajaan (below) 
74 (1921) AC 399 at 403. 
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law. This tendency has to be held in check closely. As a rule… in the various systems of native 

jurisprudence throughout the Empire, there is no such full division between property and 

possession as English lawyers are familiar with. A very usual form of native title is that of a 

usufructuary right… which is a mere qualification of or burden on the radical or final title of the 

Sovereign where that exists. In such cases the title of the Sovereign is a pure legal estate, to 

which beneficial rights may or may not be attached. But this estate is qualified by a right of 

beneficial user which may not assume definite forms analogous to estates, or may… where it has 

assumed these, have derived them from the intrusion of the mere analogy of English 

jurisprudence. Their Lordships have elsewhere explained principles of this kind in connection 

with the Indian title to the reserved lands in Canada75. But the Indian title in Canada affords by no 

means the only illustration of the necessity of getting rid of the assumption that the ownership of 

land naturally breaks itself up into estates, conceived as creatures of inherent legal principle. 

Even where an estate in fee simple is… recognized as the most comprehensive estate in land by 

the law…, it does not follow that outside England it admits of being broken up. In Scotland, a life 

estate imports no freehold title, but is simply in contemplation of Scottish law a burden on a right 

of full property... In India much the same principle applies. The division of the fee into successive 

and independent incorporeal rights of property conceived as existing separately from the 

possession is unknown. In India, as in Southern Nigeria, there is yet another feature of the 

fundamental nature of the title to land which must be borne in mind. The title, such as it is, may 

not be that of the individual, as in this country it nearly always is in some form, but may be that 

of a community. Such a community may have the possessory title to the common enjoyment of a 

usufruct, with customs under which its individual members are admitted to enjoyment, and even 

to a right of transmitting the individual enjoyment as members by assignment inter-vivos or by 

succession. To ascertain how far this latter development of the right has progressed involves the 

study of the history of the particular community and its usages in each case. Abstract principles 

fashioned a priori, are of but little assistance, and are as often as not misleading. In the case of 

Lagos and the territory around it, the necessity of adopting this method of inquiry is evident. As 

the result of cession to the British Crown by former potentates, the radical title is now in the 

British Sovereign. But that title is throughout qualified by the usufructuary rights of communities, 

rights which, as the outcome of deliberate policy, have been respected and recognized. Even 

when machinery has been established for defining as far as is possible the rights of individuals by 

introducing Crown grants as evidence of title, such machinery have apparently not been directed 

to the modification of substantive rights, but rather to the definition of those already in existence 

and to the preservation of records of that existence76”.  

 

The real possessors of the land were considered not the native Kings and Chiefs. The 

apprehension of these indigenous rulers that they were to be turned out of their lands had 

                                                 
75 Citing St. Catherine Milling & Lumber Co. Ltd v. Attorney General Ontario (1888-1890) 14 AC 46 

(1920) 1 AC 401. 
76  Ibid at 402, 403-404. 
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been put to rest because the object of the cession was to suppress the slave trade and 

introduce orderly government and legitimate trade. The indigenous rulers were satisfied with 

the cession because it rendered their private property more valuable to them. The Privy 

Council was emphatic that the cession transferred the sovereignty, the radical or ultimate title 

to the land in the new colony of Lagos to the British Crown. This cession appears to have 

been made on the footing that the property rights of the inhabitants’ natives were to be 

respected. This principle is a usual one under British policy and law. The general words of 

the decision are construed as having related primarily to sovereign rights only. What has been 

stated appears to have been the view taken by the Judicial Committee in a recent case77, and 

their Lordships agree with that view. Where the cession passed any proprietary rights they 

were rights which the ceding indigenous rulers possessed beneficially and free from the 

usufructuary qualification of his title in favour of their subjects. The Privy Council 

recognized the existence of native title belonging to the community and held it is a pure legal 

estate with beneficial right attached. The Court was emphatic that even though the radical 

title to the land in Lagos is vested in the British Crown by virtue of the Treaty of Cession of 

1861, the plaintiffs had ownership of the land in question under a customary native title of a 

permanent nature78. 

The nature of native title represents the modern revival of the aboriginal entitlements to their 

lands, possession and resources thereon, the theory to reclaim their past and build their 

future79. Native title is a global issue and has found recognition in international legal 

instruments which guarantee the aspiration of indigenous people to exercise control over their 

development and empowerment. It obliges the States where they live to protect aboriginal 

ancestral rights in land80. 

 

Domestic courts in different jurisdictions have commenced the processes for the enforcement 

of the United Nations Declaration of the Rights of Indigenous Peoples 2007. In Mary & 

Carrie Dann v. United States81 the Western Shoshone indigenous people of the State of 

Nevada claimed their native title. The Inter-American Court on Human Rights (IACHR) held 

                                                 
77  Attorney General of Southern Nigeria v. John Holt (Liverpool) Ltd & W,B. McIver Ltd (1995) 2 AC 

599 
78  Ibid at 402-403. 
79  McLachlin, 240 - 247. 
48  S.35 Constitution (Amendment) Act 1982 (Canada) guarantees the right to property. This includes the 

aboriginal entitlements to protection which can no longer be extinguished by legislative and executive 
policy. 

 
81 (2002) Case 11.40 Report No. 75/02 decided on 27th December. 
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that they have the right to legal recognition as to the forms and modalities of the ownership, 

control, use, enjoyment of their territories, property in the land they historically occupy and 

the resources therein and their inalienable title to their land must be recognized and 

protected82. The Inter-American Court on Human Rights in Awas Tingi Community v. 

Nicaragua83 restated the principle of native title thus:-  

….’amongst the indigenous people, the tradition regarding a communal form of collective property in the 

sense that ownership of land is not centered on individual but rather on the group and its community. 

Indigenous people by the fact of their existence, have the right to freely live on their territory, enjoy 

their close ties with their land…This must be recognized and understood as the fundamental basis of 

their culture, spiritual life, integrity and economic survival. Indigenous community relationships with 

the land are not merely a matter of possession but material and spiritual elements which they must fully 

enjoy, preserve their cultural legacy and transmit to future generations. 

 

Furthermore, there are enforcement and recognition of native title as a right to property 

guaranteed by the domestic laws such as the Belize Constitution 1981, National Land Act 

1992 and under its obligation arising from international law such as the UNDRIP 2007.84 In 

Aurelio Cal & Maya Villages of Santa Cruz & Conejo v. Attorney General of Belize & 

Minister of Natural Resource/Environment 85 the Belizean government granted logging 

licences, oil prospecting, mining leases and hydro-electricity production development to 

multi-national companies, over parts of Toledo District where the claimant villagers resided. 

The claimants resisted the grants and filed an action against the government to refrain from 

dealing with land in this manner without obtaining their prior informed consent. The question 

was whether the acquisition of sovereignty over the territory, first by the Crown and later, by 

the successive independent governments of Belize, extinguished the pre-existing interests in 

the Lands of Mayan people? The Supreme Court of Belize found that there was longstanding 

presence of Mayan people in southern Belize before and after the acquisition over the area by 

the Crown and later by the independent state of Belize and held86 that mere change in 

sovereignty did not in itself displace the pre-existing title in land. It also held that the 

                                                 
82 Saramaka People v. Suriname (2007) 28th November where the Inter- American Court of Human 

Rights held that under Article 32(2) UNDRIP 2007 the Saramaka Peoples’ free and prior informed 
consent, consultation and co-operation must be obtained in respect of any project affecting their lands 
and resources. 

83 (2001) 79 Inter-Am. Ct. H. R (Ser C). 
84 Aurelio Cal & Maya Villagers. v. AG Belize (below).  
85 (2007) http:/www.law.arizona.edu/depts./iplp/advocacy/mmaya_belize/documents/claims Nos and 172 

of  2007.pdf  1-4 
86 Relying on Amodu Tijani v. Secretary of Southern Nigeria (above) and Mabo v. Queensland No. 2 

(above). 
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claimants have demonstrated communal property rights to the lands which they currently 

inhabit, which have arisen from the longstanding use and occupation of the territory which 

pre-dated European colonization and have extended the use of the land and its resources for 

the purpose relating to the physical and cultural survival of Maya community. The court 

affirmed that the defendants have not presented any credible argument to refute the 

claimants’ evidence concerning the land use pattern practised by the Muya people in the 

Toledo District87. 

.  

Native title would also include the rebuilding of the sources of livelihood and ensure a supply 

of income for the Diobus of Nigeria like the Inuits, Metis of Canada, Maoris of New Zealand 

and Native Americas who suffered post-colonial economic dislocation, displacement and loss 

of legacy having been uprooted from their lands with the destruction of their lifestyles and 

social exclusion which they continued to face. There is need for redress which would balance 

the interests of the society with theirs. The legal framework must take place by defining their 

detailed entitlements and negotiation of their claims for the reassessment of the 

compensation. 

 

2.03 EXAMPLES OF NATIVE TITLE IN NIGERIA 

 

Native title refers to interests in land belonging to Nigerian tribal communities. The attributes 

are associated with mere occupation and usage of the land and the idea of alienation was 

originally unknown. Though permission is given to strangers to occupy land for farming and 

residence, tributes were normally paid as customary practice. Occupiers, sub-occupiers, 

customary tenants and their descendants were allowed to continue in undisturbed possession 

unless they committed acts considered to be gross misconduct such as attempts to sell their 

interest or impeaching the title of the overlords, or committing other acts prejudicial to the 

latter’s interests (Kings, Chiefs, family Heads/Principal members), who constitute the owners 

in tribal communities, clans, villages/hamlets. The patriarch or matriarch founders with their 

wives/husbands, children (biological and adopted) also occupied the land together with their 

domestic workers. The British colonial government recognized the titles of the natives in 

whatever forms they were previously acquired. In Oduntan Onisiwo v. Attorney General 

                                                 
87 Aurelio Cal & Maya Villagers. v. AG Belize (above) 5 -12.  
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Southern Nigeria88 the plaintiff/respondents traced their ancestry to the Chiefs Idejos of 

Lagos which the Onisiwo family belongs. There were two clans in Lagos: - the Idejos and the 

Akangberis who owned Lagos Island, Iddo, the mainland and adjacent territories. They stated 

in evidence that their ancestors exercised maximum acts of ownership for over 50 years prior 

to the Treaty of Cession of 1861 and presently they number over 200 as the descendants of 

Onisiwo in respect of whom they claim. The founder of Onisiwo family was Kupodu who 

came from Popo (Dahomey, now Republic of Benin) wherein he settled on the land initially 

at Tamaro part of Lagos and later expanded long before 1861. They further stated their 

ancestor aforesaid tilled the land, reaped palm fruits, and his descendants were still doing so 

and that other occupiers on the land obtained permission and paid them tributes and were in 

undisturbed possession of the land. The government of Southern Nigeria entered and 

acquired certain portions of the land, erected buildings and stores under the Public Land 

Acquisition Act, 1886. The Privy Council held that the Treaty of Cession transferred the 

sovereignty to the British Crown subject to the private ownership of the land belonging to the 

natives, which ought to be respected. It is not correct to conclude that the Crown is, generally 

speaking, entitled to the beneficial ownership of the land so as to displace title of the natives. 

This case was decided by the Supreme Court of the Colony in 1892. Osborne C.J laid down 

the principle that the effect of the cession was the transfer of “the ownership of the radical 

title while the usufructuary rights of private landowners, including the families of the Idejos, 

were left entirely unimpaired and as freely exercisable after the Cession as before”. Speed CJ, 

Ross, Webber and Pennington JJA affirmed:-  

…. “a mere change in sovereignty is not to be presumed as a means to disturb rights of private owners; 

and the general terms of a cession are prima facie to be construed accordingly. The introduction 

of the system of Crown grants which was made subsequently must be regarded as having been 

brought about mainly, if not exclusively, for conveyancing purposes, and not with a view of 

altering substantive titles already existing. No doubt questions of difficulty may arise in 

individual instances as to the effect in law of the terms of particular documents. But when the 

broad question is raised as to what is meant by the provision in the Public Lands Ordinance of 

1903, that where the lands to be taken are the property of a native community, the head chief may 

sell and convey it, the answer must be that he is to convey a full native title of usufruct, and that 

adequate compensation for what is so conveyed must be awarded for distribution amongst the 

members of the community entitled, for apportionment as the Native Council of the District, with 

the sanction of the Governor, may determine”. The chief is only the agent through whom the 

                                                 
88  (1912) 2 NLR 79 at 89-98. 
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transaction is to take place, and he is to be dealt with as representing not only his own but the 

other interest affected.  

 

This principle was also followed in Attorney General of Southern Nigeria v. John Holt 

Limited89, where the defendants and other riparian owners claimed possession over much of 

the foreshore appurtenances to their respective lands. They reclaimed part of the lagoon to 

store some of their trading wares at the coast of the island of Lagos - the foreshore which they 

deemed expedient for the purpose of carrying out their business as merchants. The Privy 

Council similarly held that the reclaimed land not being the result of natural accretion, vested 

in the Crown as the owner of the foreshore but the Respondents continued to have the rights 

of riparian owners over the foreshore and an irrevocable licence implied from the Crown in 

their favour to erect buildings and to store goods upon the reclaimed land and to use it 

generally for the purpose of their business. Even though the Treaty of Cession passed the 

sovereign right to the Crown, it is subject to the possession of the usufructuary rights of the 

inhabitants which ought to be respected. 

 

The Diobus native title to their Port Harcourt lands derived from its usage for farming, 

hunting and fishing is also consistent with Alexkor Limited v. Richtersveld Community 90  

RC of Khoesan tribe of SA occupied land in nomadic fashion as pastoralists and hunter-

gatherers. In 1847 large part of their land was annexed. In 1925, diamond was discovered and 

the land was classified unalienated Crown land. The government as the sole proprietorship set 

up Alexkor Limited - diamond mining company which deprived “RC” access to its land 

which they hitherto exercised exclusive beneficial ownership, right to lease and exclude 

others. The SCA held the native title is a right in land based on customary interests and the 

test was whether it existed at the time of annexation under indigenous law. SCA was 

emphatic that looking at the traditional laws and customs of RC, they inhabited it as common 

property passing it to generations, held customary law interests, exclusive beneficial 

occupation at the time of annexation in 1913, RC was a distinct ethnic group who occupied 

the land for a long time prior to and at the time of colonization – they had social and political 

structures including indigenous laws governing the land which they enforced. The 

Constitutional Court adopted the above test whether RC held rights under their own 

                                                 
89 (1910-1915) 2 NLR 1 (1915) 2 AC 599  
90 (2001) 3 SA 1293 (Land Claims Court “LCC”) 23 – 32 (2003) 6 SA 104 at 2 (Supreme Court of 

Appeal (SCA) Affirmed by Constitutional Court of South Africa (CCSA) (2003) 12 BCLR 1301 at 
1380. 
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indigenous law at the time of annexation and concluded that its nature could be determined 

through evidence involving the study of history and usage of the RC. It concluded that since 

RC owned the land communally, had a right to exclude others, regulate it including 

prosecuting, mining and using minerals, it therefore had communal ownership under 

indigenous law and entitled to restitution.   

 Chaskalson C.J. stated the nature of indigenous law ownership: 
…In the light of the evidence … findings... we are of the view that the real character of the 

native title the Richtersveld Community possess in the subject land was a right of 

communal ownership under indigenous law. The content of that right included the right to 

exclusive occupation and use of the subject land by members of the community; to use its 

water, its land for grazing, hunting and exploit its resource above and beneath the surface. 

It follows therefore that prior to the annexation; they had right of ownership to the land 

under indigenous law91. 

The precise nature of native title, mode of acquisition depends on each community practices 

and usages. These are matters of evidence as to their history. The Diobus native title is 

substantially identical to South African indigenous law ownership and in pari-materia to 

aboriginal title developed in comparative jurisdictions92. Diobus claim is founded on 

adequacy of compensation and not on restitution. 

 

Native title is a question of fact to be decided by the trial court based on the totality of the 

evidence, and the truth of the claims made93. The Diobus native title and their claim to 

adequate compensation is identical to Selangor State of Malaysia v. Tasi94 where the 

aboriginal people of Temua tribe sued the first/second Defendants/appellants. A large strip of 

land across their ancestral land was excised for the public purpose of building expressway. 

The first Defendant acquired their land, evicted them for second defendant a limited liability 

company to engage in the construction for the first Defendant. The trial court found the land 

was held under customary title and awarded them compensation. The Court of Appeal upheld 

the decision that the radical title was vested in the first Defendant as a sovereign State but it is 

                                                 
91          (2003) 12 BCLR 1301 t para. 3 
92          Chan, T.M – The Richtersveld Challenge, South Africa Finally Adopts Aboriginal Title –115-127  
93         Alextor Limited v. Richtersveld Community (above), Selangor State of Malaysia v. Tasi (below) at 291 

at 301-302. 
94 (2005)6 MLJ 288 at 290 -291 
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burdened by the native customary title vested in the plaintiffs. Their Lordships were emphatic 

that the plaintiffs had established their native title to the land in question95 

 

From all the jurisdictions we have compared, native title is traceable to pre-sovereignty 

acquisitions by the first people to live and occupy the territory in question. This is ascertained 

by the evidence of usage of the first inhabitants. It has to be respected by settlers’96. 

 

The “natives” in a globalizing world have acquired extended meanings and now embrace not 

only the descendants97 of the original inhabitants/aborigines but also the settlers or foreigners 

of African, European, and Asian origin who were born or adopted98 by parents who 

nationalised in a particular territory or adopted a particular country as their homes99. 

Consequently they can own property anywhere in the country100 subject to the consent of the 

Governor and Chiefs without the power of alienation, unless approved by the latter. From the 

above cases examined, it is clear that native titles in Nigeria, Malaysia, South Africa, USA 

and New Zealand are of higher quality when compared with that of Australia and Canada 

which are more circumscribed. The right to fish, hunt animals which are incidence of native 

title in Canada and to some extent in South Africa and have also been recognized in Nigeria 

may no longer be restricted to natives but oftentimes to every person101 equivalent to the 

profits-a-prendre right of piscary. By virtue of the above, the Diobus can assert their right for 

reassessment of inadequate compensation to native title to Port Harcourt land they acquired 

from time immemorial, consistently using it for farming, grazing, hunting and fishing prior to 

colonization.  

 

  

                                                 
95 Ibid at 301-303. In Kuwau v. Jobor (1997) 1 MLJ 418 Malaysia CA upheld HC decision that the 

aborigines had rights at common law over the land vested in the State as such rights existed and are 
recognized. 

96 Western Australia v. Commonwealth (1995) 183 CLR 373 at 422 (1995) 128 ALR 1 at 12, Yorta Yorta 
Aboriginal Community v. Victoria (2002) 194 ALR 538 at 544. 

97 SS. 4 and 14 Land Ordinance 1923, Ratansi v Khamis (1925) 1 TLR 435, Suleiman v. Harti (1951) 1 
TLR 647, Hasham v Harti (1959) 2 TLR 220 (Tanzanian Cases) 

98 Ipaodala, J. O. – The definitions of Natives in Land Tenure Law of Northern Nigeria (1968) Law & 
Society 36-54. 

99 James & Fimbo – Customary Land Law of Tanzania (1973) 653-655 (East African Literature Bureaux) 
100 S. 18(1) Interpretation Act 2004. 
101 Braide v. Adoki (below). In Gannon v. Walsh (1998) 3 IR 245 (1996) ICLY 451 HC Ireland per Keane 

J held that riparian owner has the right to fish in the water subject to private fishing rights which may 
exist as a profit a prendre or in connection with ownership of the riverbed. 
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2.04 NATIVE TITLE ACQUIRED BY THE PATRIARCH/MATRIACH 

FOUNDER THROUGH ORIGINAL SETTLEMENT  
 

Native title to land in the primordial pre-colonial Nigeria prior to the commencement of 

British colonization in 1861 was acquired legitimately by the patriarch founder with his 

wives, children- biological and adopted - and servants through the original settlement or first 

occupation on virgin land (forest) and settled thereon. This is equivalent to terra nullius 

which means that earliest men/women who discovered land that had not been owned before 

could take physical control of it with the intention of making it his/her own. The patriarch’s 

acquisition of virgin land was originally as an individual who later had a family, which grew 

into a hamlet, village and clan and eventually into a tribal communal title in patrilineal 

societies102 in Africa and particularly in Nigeria. The Diobus of the Ikwerre tribe acquired 

their native land title through this process.  A similar processes also occurred in matrilineal 

societies103.  

 

Although nowadays, individuals can acquire land by purchase for the use of their nuclear 

family and children both biological and adopted have equal rights in land. The first sets of 

families founded by the patriarch and matriarch founders in the pre-colonial times still subsist 

and are adhered to rigidly today. In patrilineal communities, succession to the land is by male 

members who inherit through the lineage of the fathers while in the matrilineal ones, females 

inherit through the mothers’ family. Membership of the family is through parentage, although 

adoptions are allowed. A welcomed/naturalized stranger can be adopted as a member of the 

family. Children born out of wedlock now enjoy constitutionally acquired legitimacy. 

Marriage between males and females of the same patrilineal/matrilineal community is 

prohibited and is considered taboo. Conjugal relationships between people of close family 

affinity are also considered incestuous104 with religious and social consequences such as 

banishment from the clan for the duration of seven years, ostracism and stigmatization. 

Costly sacrifices have to be offered to appease the tribal gods prior to the processes of 

cleansing and reintegration into the society. 
                                                 
102 Byalyagati v. Maana (1978) LRT 481, Baitu v. Tibenda (1968) HCD 410 (Tanzanian cases), Ado v. 

Manko (1976) 2 GLR 454 (Ghana CA), Mumo v. Makau (2002) 1 E.A 170 (Kenya CA) amongst the 
Gikuyu tribe of Kenya. 

103 Amissah v. Krabah (1936) 2 WACA 31 (Privy Council). The Ashantis and Fantes of Ghana operate the 
matrilineal system- Amissah v. Krabah (1934/1935) 2 WACA 300 301, Hammony v. Randolph (1939) 
5 WACA 42, 43-47. 

104 Incest is punishable as a criminal offence under SS. 1, 2, 3 & 4 Punishment of Incest Act 1956. 
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In the primordial times, native title was acquired by the first occupation on a virgin land by 

the patriarchal/matriarchal founder who deforested it. The patriarch/matriarch together with 

his/her household first of all occupied the land, established possession by erecting houses, 

cultivation through farming of food and cash crops and hunting and grazing of domesticated 

animals. If the land was already inhabited and occupied, possession  must be by conquest 

which was permissible in ancient times but is now prohibited by the criminal law introduced 

since 6th August 1861 Treaty of Cession which ceded Lagos, Nigeria to the British Crown. 

 

The patriarch/matriarch being the first in time to settle on virgin land, cleared it, occupied it 

and became the ancestor/ ancestress of the succeeding generations of natives. This would 

suffice for a declaration of title to land in the court. In such a claim for title, the plaintiffs 

must establish that their remotest ancestor deforested the land not previously owned or 

occupied by anybody. In Ajala v. Awodela105, the claimants sued the defendants for 

declaration of title and got an injunction restraining them from continuing acts of trespass on 

their ancestral lands. The suit was based on earliest settlement. The court held in favour of the 

claimants and emphasized that:- 

…”Settlement is one of the traditional modes of the acquisition of land and it is irrelevant to 

argue that the title is defective because their ancestors have no grant from anybody.” 

 

In South Pacific countries, acquisition of native title through original first settlement is also 

recognized. If land was discovered unoccupied and not owned by anybody in the pre-

migration pre-colonial period, the explorer or adventurer who takes took possession settled 

thereon and cultivated the land with the intention of owning it acquired native title thereto. In 

the present day if the claimants’ tribe or clan can prove that their ancestors were the original 

discoverer by virtue of being the first inhabitant of the land, they would be recognised as the 

true customary title owners106. In Buga v. Ganifiri107 the Solomon Island High Court held that 

the ownership of customary title by original discovery is the first amongst the five methods of 

acquiring ownership of land in pre-colonial times prior to the Treaty of Cession of 10th 

October 1874 which ceded all lands to the British monarch. Also in Manie & Kaljabang v. 

                                                 
105 (1971) NMLR 127. In Okeabemi v. Akintola (2008) 4 NWLR (Pt.1076) 53 at 55 CA. 
106 The Land Commission Application 90/101, Re Hides Gas Project Land case (1993) PNGLR 310 at 313 

per Amet J. (Papua New Guinea HC). 
107 (1982) SILR 119 at 120. 
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Kilman108 the Vanuatu Supreme Court held that in custom, it is accepted the customary owner 

is the descendant of the person who first came onto the land  and built a house. 

  

Oftentimes the court is presented with conflicts in the genealogical accounts and hear-say 

stories of ancestral acquisition dating back many generations making determination of 

customary ownership of native title difficult109. The approach of the court is to pay more 

attention, to recent events to evaluate which of the competing histories is more probable110. 

Acquisition by original settlement is the most respected mode of acquisition of native title 

where the descendants can establish that their ancestors were the first to occupy the land and 

take physical possession thereon111. Native title acquired through this method presupposes 

that the earliest progenitor of the claimant had the strongest root of title. 

 

Strictly speaking, first settlement is the most effective method of acquiring native land title 

and if the traditional evidence of first settlement is accepted, a declaration of title can be made 

in favour of the litigant112. In present day litigation, the earliest first settlement by the founder 

is a dominant factor to establish the claimant’s root of title coupled with sufficient acts of 

ownership113, such as evidence of the receipt of tributes by the owner, long possession and 

enjoyment of the land for so many years114. In pre-colonial times the founders normally 

planted live trees that can live for 500 years or more to mark and demarcate the boundaries 

with other neighbours. Individual ownership began when the remotest ancestor occupied the 

land and begat the family members thereon. This is the basis of family ownership because on 

the death of the founder, the land is passed to the children of the original owner through 

devolution. In Ntah v. Bennieh115, there was a contest for the title over land between the 

plaintiff and defendant. The defendant stated in evidence that he cultivated cocoa on the land 

in dispute for over 20 years and collected tributes from local farmers who used the land. He 

also contended in support of his title that their ancestors migrated to the land in dispute and 

                                                 
108 (1980-1988) 1 Vanuatu LR 343. 
109 Adeyemo v. Popoola (1987) 3 NWLR (Pt. 66) 578 at 587-588, 590, 599,606, Oloriode v. Oyebi (1984) 

5 SC 1 at 17, Isiola v. Ogunjimi (1972) 1 NMLR 331, 335, Adenle v. Oyebade (1967) 1 NMLR 136 at 
139. 

110 Adjei Kojo 11 v. Kwadwo Bonsie (1957) 1 WLR 1223 at 1226-1227, Malas Family v. Songoriki 
family (1980-1988)1 Vanuatu LR 235, Regen Van Family v. Ross & Abel (1980-1988) 1 Vanuatu LR 
284.  

111 Yakubu, M.G. – Land Law in Nigeria (1985) 27-30 (Macmillan). 
112 Odofin v. Ayoola (1984) 11 SC 72 at 91, Abinabina v. Eyemadu (1940) 13 WACA 138… 
113 Ekpo v. Ita (1932) 11 NLR 68, Nasiru v. Abubakar (1997) 4 NWLR (Pt. 497) 32 at 45. 
114 Okumagba v. Idundun (1976) 6-10 SC 227 (1976) 1 NMLR  200 
115 (1930) 2 WACA 3-4 (Ghana case). 
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originally occupied the strip of land along the coast and founded the village of Kampani and 

exercised the maximum right of ownership over the land by levying tributes and rents from 

natives who took potions of it for farming. The defendant further alleged that in ancient times, 

the paramount chief ordered his grandfather to sacrifice his nephew to the Amanzuli river 

goddess to induce the river which had overflowed to return to its proper channel. This 

sacrifice which his grandfather performed appeased the river goddess to return to its banks. 

The native court which had original jurisdiction on matters relating to ownership of native title 

to land, accepted the evidence of first occupation by the defendant’s ancestors. This was 

upheld by the West African Court of Appeal. This case is logical because ownership and 

possession by the predecessor-in-title are deemed to be continued by their successors116 

through inheritance. 

 

Within a village, there are also reserved/surplus lands which are not put to immediate use but 

the customs of that particular community could permit individuals within the limitation of 

their financial capacity to acquire117 a piece or parcel of it. In Otogbolu v. Okeluwa118, it was 

established in evidence and accepted by the court that according to native law and custom 

amongst the Ibos that an individual who reclaims vacant swampy land became the owner of 

such land to the exclusion of the community. Similarly in Chukwueke v. Nwankwo119, the 

Supreme Court held that individual ownership of land is recognized in Amuda-Umuahia clan 

amongst the Ibos, in addition to communal land120 which belong to all members of the 

community. These are some isolated cases of individual ownership of native title. The general 

principle still remains that unless some local variation is proved to exist all land are vested in 

the family, hamlet, village, clan or tribe communally. 

 

After the initial acquisition through first settlement by the founder, there could be further 

processes of outspread and expansion121 whereby the descendants of the original founder, 

found their own individual private settlements near the land already acquired by their 

ancestors. These processes of outspread and expansion may often be due to disagreement and 

                                                 
116 Mogaji v. Cadbury Nigeria Ltd (1972) 2 SC 97, Alatishe v. Sanyaolu (1964) 1 ALL NLR 398, 

Okechukwu v Okafor (1961) 2 SCNLR 369, Kalio v. Woluchem (1985) 3 SC 109 
117 Fadire v. Adiri (1959) WNLR 186. 
118 (1985) 6-7 SC 99 at 137-138. 
119 (1985) 2 NWLR (Pt. 6) 195 (1985) 6 SC 189. 
120 Elias T.O. – The Nature of African Customary Law (1965) 164-165, Meek, C.K. Land Law & custom 

in the Colonies (1949) 179-180. 
121 Yakubu- 29. 
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strife in the family whereby individuals broke away and pioneered new settlements thereby 

expanding the family or community122.  

 

The above represented the method of acquisition of native title in pre-colonial times. It is 

worth emphasising that although hunting, pasturing, grazing and fishing constitute ways to 

exercise the right of ownership in Nigeria, these rights cannot be exclusive to one family or 

community123. The Diobus acquired their native title by inheritance. It was acquired by their 

ancestor Ikwerre through first settlement and was later partitioned amongst all the sons of 

Ikwerre. The Port Harcourt land which was originally a larger part of Ikwerre land devolved 

on Apara (an Ikwerre’s son) after partition. On the death of Apara there were further partitions 

amongst his sons and the Diobus (Rebisi) acquired Port Harcourt by inheritance. The Diobus 

exercised maximum acts of ownership by building houses on the lands, farming thereon and 

fishing. They also granted lands to their neighbours as customary tenants at the Eastern part of 

Trans Amadi Industrial Layout Port Harcourt (discussed below). To date they still retained 

these traditional occupations even though they have been curtailed due to urbanization. The 

management of family/communal lands as applicable to the entire Nigeria particularly the 

Diobu people shall be considered shortly. 

 

 

 

2.05 NATIVE TITLE TO LANDS ACQUIRED BY THE 

PARTRIACH/MATRIARCH FOUNDER THROUGH CONQUEST OF 

WEAKER COMMUNITY 
 

It is worth considering the second method of acquisition of native title even though the Diobus 

did not acquire theirs in this way. The second self help mode of acquisition is for a community 

to use a military campaign to conquer and overrun the weaker tribe. After such successful 

invasion, the stronger community would not only appropriate the land of the weaker tribe but 

also enslave and massacre some of them. The appropriated land of the vanquished tribe is 

normally passed to the descendants of the victorious tribe. The examples of this method 

abound in history. The Biblical King David conquered the Jebusites and converted their lands 

                                                 
122 Akenu v. Onokpasi (1973) unreported judgment dated 30/4/1970 by Ogbobine J. UHC/8/73 Ugheli HC 

Delta Nigeria. 
123 Amachre v. Kalio (1914) 2 NLR 105, Braide v. Akoki (1931) 10 NLR 15. 
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into his capital Jerusalem. Similarly, William the Conqueror conquered England in 1066 and 

appropriated all the land. By reason of the Norman Conquest the feudal system was imposed 

from the top. All the land in England belongs to the King by virtue of his victory. This is in 

accord with the legal theory that the British Crown is the ultimate owner of all the lands in 

England and colonies.  

 

The earliest acquisition of land through conquest in pre-colonial times in Nigeria had been 

recognized as the basis whereby the descendents/successors-in-title to the original 

conqueror/victorious tribe could assert native title in modern times. This method has received 

judicial approval in Mora v. Nwalusi124 where the Plaintiffs/Respondents brought an action at 

the High Court of Eastern Nigeria claiming native title to farm land in the Northern part of 

Enugu. There were no buildings or dwelling houses thereon but it was used substantially for 

the cultivation of crops. It was agreed in evidence that the land belonged to the 

Defendants/Appellants ancestors’ tribe who were evicted therefrom through war a long time 

ago. The victors and their successors had since occupied the land claiming it by the right of 

conquest and the fruit of victory and stated they were in exclusive possession until 1948 when 

the defendants trespassed on the land. The trial court granted the declaration of title sought 

and awarded damages for trespass against the Defendants/Appellants. The judgment was 

affirmed by the Federal SC and the PC which held thus:- 

There is no doubt that proof of possession following conquest sufficed to establish 

ownership of title to the land. 

Their Lordships emphasized that:- 

…. “In the present case…the evidence was recalled on two matters; the first 

was the traditional evidence which related to the ancient war, its 

participants and the consequences. The second evidence related to the 

occupation in the recent… times during… a living memory”. 

Their Lordships accepted both evidence as proof of native title through acquisition by 

conquest. 

 

The legal effect of the acquisition of native title through conquest is that the interests of the 

vanquished tribe are extinguished while the victorious tribe gained the enlarged interests in 

the land as the spoils of war. In ancient times the customary land tenure of the South Pacific 

                                                 
124  (1962) 1 ALL NLR (Pt.4) 681 at 684. 
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countries also recognized the victories of war. A valiant tribe can through military operations 

appropriate both the land and movable property of the vanquished tribe. This is the position in 

Wema Kaigo v. Siwi Kurond125  where the Papua New Guinean High Court accepted evidence 

that a particular tribe were the customary owners of the land which was seized from a defeated 

tribe in the course of inter-tribal wars prior to the time the country was brought under colonial 

administration126. Under the colonial control of European countries, this method of acquisition 

has been outlawed in the interest of peace and good governance. 

 

The Fulani tribe in Northern Nigeria waged a jihad war on the Hausa tribe particularly the 

Hobs ethnic group and appropriated their lands after conquest in 1804127. The British Crown 

later waged war against the Fulanis and they were defeated in 1902-1903. Their land was 

appropriated when the British colonial government eventually nationalized all lands in 

Northern Nigeria into public land by virtue of Native Lands Acquisition Proclamation 1900 

and Native Lands Ordinance 1908. These Acts were the precursors of the controversial Land 

Use Act 1978. In the Nigerian pre-colonial era, the land of the vanquished tribe became the 

bona fide property of the victorious tribes and their successors by virtue of conquest. In other 

parts of the world, acquisition by conquest has since been recognized such as the South 

Pacific stated above. 

 

 In spite of the transfer of the native title to the British Monarch by the indigenous people by 

virtue of the Treaty of Cession or through compulsory purchase, the natives who acquired 

their lands either by terra nullius or conquest still retained their native title even though there 

were changes in sovereignty This is similar to the changes brought about by the British 

acquisition of the Australian territories. In Mabo v. Queensland No.2128 the court held that the 

change in sovereignty transferred the radical title to the British crown while the possessory 

title was vested in the aborigines in accordance with the customs and traditions of indigenous 

people. These rights of possession and occupancy which are the substratum of native titles of 

Aborigines in Nigeria129, Canada130, South Africa131, Malaysia132, Australia and New 

                                                 
125 (1976) PNGLR 34. 
126 Munroe, G.-Judicial Recognition of Land Acquisition in Traditional Societies (1996) MLJ 21. 
127 Yakubu, 36 
128           (above) 
129 Amodu Tijani v. Secretary Southern Nigeria (above). 
130 Attorney General of Ontario  v. Mercer (1883) LR 8 App. Case 767, 771-772 
131 Alexkor Ltd v. Ritchersveld Community (above). 
132 Selangor v. Tasi (above) 
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Zealand133 are not inconsistent with radical title or seisin in fee simple vested in the British 

Crown. These bundles of rights constitute legal encumbrances on the title of the Crown or 

State as the ultimate owner until legally extinguished by the Crown134 by purchase or payment 

of compensation. This is the correct legal position because in Mabo v. Queensland No. 2135 

the High Court of Australia confirmed the view that native title to land survived the 

acquisition of the land by the Crown. 

 

These methods of acquisition must be distinguished from cession which is peaceful and done 

by a bilateral treaty resulting in acquisition by the cessee from the cessor (discussed in chapter 

three below). 

 

The crude method of acquisition of land by conquest is prohibited by the Criminal Law since 

the establishment of peaceful government. However, many tribes in Nigeria oftentimes resort 

to settling scores and unlawful extension of their inter-tribal boundaries by waging wars on 

their neighbours.  

 

Acquisitions of native title through conquest were a worldwide phenomenon. The examples 

are Israel and its Arab neighbours, Ethiopia and Somalia, Morocco and her Western Sahara 

neighbours. Even the British Crown conquered the former Southern Rhodesia now Zimbabwe 

and appropriated their land136. In Tanzania, native title in the pre-colonial period was 

legitimately acquired through military means137. The defeated tribes had their lands and 

livestock appropriated by the victorious ones. Native title ownership changed hands several 

times because other more powerful groups later conquered the victorious tribe and re-

appropriated the captured lands138. In pre-colonial Tanzania, access to lands, pastoral rights, 

entitlement to the ownership of cattle and access to other productive resources depended on 

affiliation to powerful military groups139. The Massan tribe in Tanzania had outstanding 

military strength and repelled invaders continuously and remained major land owners till 

                                                 
133 Re Lundon & Whitaker claims Act 1871 (1892) 2 NZCA 41 at 49, Nireaha Tamaki v. Baker (1901) 

AC 561 (1901) NZPCC 371. 
134 Hinde, McMorland & Sim Land Law in New Zealand 24-26. 
135           (above) 
136 Re Southern Rhodesia (19191) AC 211 at 214-228. 
137 Boss, EricJ. Property Rights & Pastoral People: Problems with Privatization in Tanzania 49-51 (2004) 

(Institute of Philosophy). 
138 Redmayne & Mkwawa-Hebe Wars (1968) vol. 9 (No.3) Journal of African History (USA) 409-432. 
139 Walsh, M. - Misinterpretation of Chiefly Powers in Usang South West Tanzania (1984) PhD Thesis 

University of Cambridge. 
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modern times. It is noteworthy that this method of acquisition is no longer valid. War is 

outlawed and any attempt to conquer a neighbouring community is a criminal offence 

punishable by death or imprisonment for life in Nigeria and many parts of the world. 

 

In conclusion, it is clear that in an action for declaration of title, the claimants must base their 

root of title to the original owner(s). They can do this today through a plea of first 

occupation/original settlement which is a plea of traditional history140. It is required as 

satisfactory proof of their title which they inherited from their ancestors. Where the claimants 

rely on the evidence of traditional history of first settlement/original occupation or conquest of 

weaker tribe, they must prove the origin of the title of that particular individual family or 

community unless the title has been admitted by the defendants141. 

 

2.06.  PROGRESSIVE DEVELOPMENT OF NATIVE TITLE AFTER 

INITIAL ACQUSITION BY THE PATRIARCH/MATRIARCH 

FOUNDER 

 

As a result of the primordial acquisition stated above native title became vested in the 

individual142 whose offspring grew into a family and eventually into a tribe. The allodial title 

to land became vested in the families or community, whether dead, living or unborn143. This 

is the basis of native title to land - through inheritance; it devolves from one generation to 

another in perpetuity. This has been recognized in Amodu Tijani v. Secretary of Southern 

Nigeria144 where the land in question situated at Lagos was acquired by the colonial 

government for public purposes. The Appellant was the Chief of family/community. He 

allotted part of the land to members of his family, outsiders and tenants who paid tributes to 

him in his official capacity. He claimed compensation for the full value of the title of 

occupation of the family property and community ownership which was vested in him in a 

representative capacity. Lord Halldane analyzed the real character of native title to land and 

held: thus:- 

 
                                                 
140 Osu v. Nwadialo (2009) 12 NWLR (Pt.1155) 286 at 2189. 
141 Bamigboye v. Olusoga (1996) 4 NWLR (Pt. 444) 435. 
142 There are communities where individual land ownership still subsists to date –Chukwueke v.   

Nwankwo (1985) 1 NWLR (Pt.6) 195. 
143  Chief Aleto’s submission that land belong to the community few are dead, many are living 

and countless members yet was accepted by the West African Land Committee (1862). . 
144  (1921) 2 AC 399 at 404 (1921) 3 WLR 33 at 34 (PC) 
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…."land belongs to the community, the village or the family and never to the individual. All members of 

the community, village, or family have equal rights to the land but in every case the Chief or 

Headman of the community or village or head of the family has charge of the land and in loose mode 

of speech is sometimes called the owner. He is to some extent in a position of a trustee and in fact 

holds the land for the use of the community or families. He has the control of it and any member, who 

wants a piece of it to cultivate or build upon, goes to him for it. But the lands so given still remain the 

property of the community or family. He cannot make any important disposition of the land without 

consulting elders of the community or family and their consent must in all cases be given or before a 

grant can be made to stranger. This is a pure native custom along the whole of this coast, and 

wherever we find as in Lagos, individual owners, this is again due to the introduction of English 

ideas. But the native idea still has a firm hold on the people, and in most cases, even in Lagos, land is 

held by the family. This is so even in case of plots land purporting to be held under Crown grants and 

English conveyance. The original grantee may have held as an individual owner, which is always 

recognized and thus the land becomes again family land. My experience in Lagos leads to the 

conclusion that except the land had been bought by the present owner there are very few natives who 

are individual owners of land." 
 

The principle of law enunciated above can better be illustrated by reference to the traditional 

inheritance system amongst the patriarchal/matriarchal tribes145. The Diobus’ land was 

acquired by their ancestor Ikwerre through original settlement of unoccupied virgin forests. 

Over course of time, his offspring multiplied and later grew into a larger family.  

 

On the death of the patriarch Ikwerre, his children inherited146 parcels of land which were 

partitioned147 amongst all the sons148. The Ikwerre tribe operates the patrilineal system of 

inheritance. Ikwerre daughters who got married were given land by the families of the 

husbands by virtue of valid subsisting marriages. The unmarried Ikwerre daughters who 

opted to remain single were granted land for themselves and their offspring149 and their 

children enjoy legitimacy150 conferred on them by virtue of S.42 Nigerian Constitution 

                                                 
145 Omereji E.N. Ikwerre Land Tenures Studies in Ikwerre History & Culture (2003) 68-80 Edited by Prof 

Nduka, (University of Port Harcourt Press). Ikwerre was an individual Patriarch ancestor. 
146 Adeseye v. Taiwo (1956) 1 FSC 104, Lewis v. Bankole (1909) 1 NLR 81, Dawodu v. Dawodu (1958) 

3 FSC 46. 
147 Olowosago v. Adebanjor (1988) 4 NWLR (pt.88) 272, Buraimoh v. Bamgbose (1989) 3 NWLR 

(Pt.109) 353 at 357 
148 In Tanzania on the death of the owner intestate, his first son holds the land on trust for all his brothers, 

unmarried sisters and widows of the deceased – Kazaula v. Gaura (1982) TLR 143 at 145  
149 Okocha, OCJ –Land Tenures of Ikwerre People (1999) 114-133 Edited by Fiberesima JA. 
150  Okoli v. Okoli (2003) 8 NWLR (Pt. 823) 565 at571 & 580, Enweonwu v. Spirra (1965) 2 ALL NLR 

233. 
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1999151 which guarantees freedom from discrimination and non-deprivation of family or 

communal property on the ground of the circumstances of their birth. The basis of 

distribution of land remained per stripes152 in a polygamous setting and per capita153 

amongst the monogamous families, although the position was different in pre-colonial times. 

This is because the first generation of Ikwerre sons who grew into clans enjoyed per capita 

ratio of distribution of lands equally among all the males. All the lands were named after the 

first generation154  of Ikwerre sons to venerate them, the sub-founders. Within the clans, there 

were processes of further partitioning of clan lands amongst the grandsons. The land of any 

member of the community who dies without an heir is inherited by the community155.  

 

This constituted the well-known processes of outspread and expansion in addition to the 

original156 first settlements157. 

 

Communal ownership is the basis of African socialism which postulates that the ownership of 

land does not reside in human beings but is vested in God and that the individuals in groups 

have rights of user only because the land is owned by the community158. This view is 

doubtful today of public, private sector partnership (PPP) and economic wellbeing of modern 

times159. This is the theory of corporate title to land – the traditional tenurial system which 

recognizes the dominant theory that land is owned by the family or community and all 

members have equal rights. The family heads chiefs have administrative control and 

management, although there are isolated cases of individual ownership. This leads us to 

communal native title ownership which is examined shortly. 

 

 

 

                                                 
151  Okoli v. Okoli (2003) 8 NWLR (Pt. 823) 565 at571 & 580. 
152 Lewis v. Bankole (above) and Dawodu v. Dawodu (above) 
153 Ricardo v. Abal (1926) 7 NLR 58 at 59, Yoye v. Olubode (1974)10 SC 209, Paye v. Gaji (1996)5 

NWLR (Pt. 450) 505 at 510. 
154 Ikwerre’s son Apara who begat Rebisi whose land accommodated the Port Harcourt state capital. 
155 On the death of allottee intestate without heir the land reverted to the common ancestors’ family – Isiba 

v. Hanson (1967) ALL NLR 8 at 9-10 (SCN) 
156 Alagoa, E.J. – The History of the Niger Delta (2005) 134-144 (Ibadan University Press). 
157 Kio–Lawson, W.H Ownership of land in Kalabari (1999) 66-71 – Edited by Fiberesima JA. 
158 Nyerere, J.K. – National Property – Ujamaa; the Basic of African Socialism (1966) 43-48 (Oxford 

University Press). James R.W. & Fimbo, G. M – Customary Land Law of Tanzania pp.8-13 (East  
African Literature Bureau) Mwambo v. Attorney General of East Africa (1953) 2 TLR 327 (CA) 

159          This may appear valid in the era President Julius Nyerere but very doubtful during today’s 
privatization, commercialization of 1990’ and 2000’s. 
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2.07   COMMUNAL LANDHOLDINGS 

 

As we have seen from the above historical evolution and accounts of the activities of the 

patriarch/matriarch founders, ownership of native title comprising two categories emerged. 

Lands became vested in the community and family respectively. The native title of the 

community or communal lands is vested in the autonomous village or town. Every town or 

village owns all the lands within its vicinity, location, settlement and geographical territory. 

The collective ownership of all the communal land in all the towns or villages is manifested 

by physical occupation and possession by members of the particular group either living 

together or united by shared interests160, language and culture operating as social and political 

entity.  Title to the communal land is vested in the community as a whole collectively and no 

single member can claim ownership to it exclusively161. 

 

The usufructuary rights in respect of communal land are vested in the members of the 

community collectively. Usufructuary means the right to enjoy the property in the same 

manner as the owner but subject to an obligation to conserve the substance/corporate native 

title of the land162. It is sometimes equated with the duration of the estate of the tenant for life 

under English Law163. Under  the laws of many countries usufructuary means the right to use 

in the form of occupation/residence therein164, cultivation of food and cash crops165, to cut 

timber166, mangrove, rubber trees and other economic trees, to hunt, fish and enjoy beneficial 

rights to participate in the ceremonies on the land by members and chiefs and to be buried167 

thereunder. The usufructuary rights of family are not limited to the duration of the life of the 

holder under customary law but they are transmissible to heirs of the holder. The rationale of 

                                                 
160 Fiberesima J.A. – Customary Land Holding in Okrika (1999) 10-59 (Indigenous land Tenure of Rivers 

State People). 
161       Article 578 Civil Code French Law. Mwambo v. Attorney General of East Africa (1953) 2 TLR 327 

(CA).       
 
162 Nyerere, J.K. – National Property – Ujamaa; the Basic of African Socialism (1966) 43-48 (Oxford 

University Press). James R.W.(Prof) & Fimbo, G. M (Prof) – Customary Land Law of Tanzania 8-13 
(East  African Literature Bureau), Mwambo v. Attorney General of East Africa (1953) 2 TLR 327 
(CA). 

163 Oxford Dictionary 906 
164 Kirisita v. Ramolele (1996) SBHC 52 the court held usufructuary include the right to occupation, 

cultivation of land either as the owner (primary rights holders’ front-liners) or on grant to others to use 
on the basis of possessory rights as secondary right holders (tenants, licensees etc.). 

165 Kosrac State v. Molid Tolenoa (1989) FMKSC 2 Federated State of Micronesia SC.  
166 Allardyce Lumber Co. Ltd v. Attorney General (1988-1989) SILR 78 
167 Cook v. Sauvao (2002) WSSC 15 where the evidence of burial of a family member as part of his right 

in family land was considered evidence of claim to the ownership of land. 
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this rule is traceable to the fact that land under customary tenure belongs to the past, present 

and future generations of the family, village or clan. In East and West Africa members of the 

community or family can alienate customary land (usufructuary rights) through sale, 

mortgage/pledge and gifts subject to the consent of the majority family/clan council) but in 

South Pacific there is no power of alienation other than by way of pledge, mortgages and 

leases168. In spite of this, it is similar in both jurisdictions because it may be granted or leased 

to third parties to generate revenue or gratuitously. Both manifest the right of occupation, 

although its possession is not enjoyed exclusively by the individual but held communally by 

the present generation and the past generation and on trust for future unborn generations. 

 

Examples of communal lands are shrines or holy land for deities, burial grounds, beaches and 

streams which are vested in the community. The chiefs and council of elders are the 

trustees169 and oftentimes are called the owners in a loose sense. In Omagbemi v. Numa170 the 

court held that the Olu (King) of Warri never owned Itsekiri land as an individual because the 

land belonged to the community and Olu was a trustee vested with the land. The court 

nullified the purported transfer of the land without the consent of the community. In 

subsequent situations, the position of the chiefs is equated with that of trustees, managers and 

agents of the community.  In Ajao v. Ikolaba171 Ademola CJN stated thus:- 

…. “The various epithets have been used to connote ownership of the land by Chief of Ikolaba. Sometimes 

he is called the trustee of the land.  It is accepted under the native law and custom that the Chief 

himself holds the land as a trustee for his people. Undoubtedly the position of the Head Chief and 

Senior Chiefs… who are authorized to make grants is no more than that of an agent. The concept of 

land tenure in native law and custom is clear; land belongs to all members of the community as 

people… He gives portions of the land to the deserving members of the community who ask for it. In a 

loose sense he is called the owner as he controls the land”. 

 

                                                 
168   Farran & Paterson 12-13, Mugambwa & Amankwah 128-133.This is the  position under customary 

land tenure in Nigeria, Ghana, Tanzania, Kenya, Uganda, Zambia, South Africa, Malaysia and South 
Pacific Countries  

169 Henshaw v. CFAO (1927) 8 NLR 177 Achibong v. Achibong (1948) 18 NLR 117. 
170 (1923) 5 NLR 17 at 19 per Webber J. 
171 (1973) 5 SC 58 at 67-67. This is similar to William the Conqueror in England 1066, Adesanya v. 

Adewale (1997) 3 NWLR (Pt. 496) 664 at 672-673 the Urusfructuary title in community land is vested 
inthe Chief on behalf of the community of which he is the head and he is required to exercise control 
over the land for the benefit of the entire community. 
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Strictly speaking, the chief is saddled with the power of management, superintendence and 

control of the community land172; he can allocate the land to individual members or to 

strangers to farm on performance of customary rites173, such as the payment of tributes. The 

chief is not a trustee in the English law sense because he is not the legal owner and has 

neither the ownership nor the power to alienate unless he obtains the consent of the council of 

chiefs and elders174. The chief collects revenue, customary tributes, dues, fees and rents and 

is accountable to the community175 and must exercise a duty of care176 to the community. 

They also have the responsibility to prosecute trespassers who encroach on their land and 

defend all the actions touching the communal lands177.The Diobus have communal lands 

vested on all the members collectively and their chiefs and elders exercise the management 

rights and members enjoy all the rights enumerated above. The Diobu farms referred to in the 

survey plan attached to the 1913 compulsory purchase agreement, constitute the communal 

land belonging to their community. The Diobus are entitled to have their compensation 

reassessed and be paid by the Nigerian State in respect of the Port Harcourt which was their 

communal native title prior to its acquisition, based on existing precedent. 

 

2.08     EXAMPLES OF COMMUNAL LANDHOLDINGS 

 

It has been stated that communal land and all the villages were named after the first 

founder178. Any child born into that village or town automatically becomes a co-owner 

because the fundamental concept is that the land is vested in the entire community 

collectively. A welcomed stranger or naturalized person who is granted the status of a 

member of the community and had given reciprocal duties and obligations may also be 

granted land like other members generally or for a specified user. The categories of 

communal land are many. There is the Stool Land which is vested in the Head Chief as royal 

                                                 
172 In Tanzania, the Village Council has the power to allocate land to members, strangers - see Ajumola v. 

Amri (1990) TLR 58, Ali v. Ikusiabella (1985) 1 NWLR (Pt.4) 630 at 638, Abbey-Kalio v. Daniel-
Kalio (1975) 2 SC 10 at 22  

173 Agbo v. Ugwu (1977) ALL NLR 387, Fajumise v. Omishore (1976) 6 UILR (Pt.2) 236 
 Eze v. Igiliegbu (1952) 14 WACA 16. 
174 Jegede, M.I. – The position of the Head of Family; is he a trustee in English legal sense? (1966) 

Nigeria Bar Journal 21 at 25, Bennis-Enchill-Ghana land Law (1964) 43 at 44. 
175 Achibong v. Achibong  (above) Kuma v. Kuma (1938) 5 WACA 4 at 8, Abode v. Noon (1946) WACA 

102 at 104 
176 Akanke v. Akamai (1966) NBJ 86. 
177 Olarenwaju v. Bamigboye (1987) 3 NWLR (Pt.60) 357. If Chiefs refuse or neglected to sue, any 

member can institute action to protect Communal property-See Ajogodo v. Adegori-Ola (1961) WNLR 
117 at 118 or where there is collusion-See Sodeinde v. Sodeinde (1979) 4-6 CCHCJ 262 at 267. 

178           The founder is usually the progenitor of the particular village or community 
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property. It is a royal estate permanently attached to the chieftaincy stool, its use and control 

are vested in the chief in his official capacity as the head179. There is another similar category 

called Throne Land  which is vested in the monarch as corporation sole and on the death of 

the ruler, it passes the next ruler’s successors180 and not to the children of the occupant as 

personal inheritance. It is only the property the incumbent monarch acquired in his private 

capacity that will pass to his children by inheritance. The second type is Beach Land which is 

the water frontage or a trading post in the riverine areas of Rivers, Lagos, Bayelsa, Edo, 

Ondo, Akwa-Ibom and Calabar (Cross Rivers) States of Nigeria. Beach lands belong to the 

entire community181 and consequently all the descendants of all the families that constitute 

the community or town are collective owners even though the chiefs exercise control and 

collect royalties182.  

 

The third is the Foreshore Land which is a stretch of land bordering on the sea adjoining a 

large collection of water. Strictly speaking, foreshore is a part of the shore between the sea 

and the land. It is cultivated and built upon. Foreshores can be found in Lagos, Calabar, Brass 

and other riverine communities of Nigeria. The foreshores are the properties of the Federal 

Republic of Nigeria subject to the right of local communities for use and occupation183. The 

Diobus native title extends to stool and throne lands occupied and vested in their head chief 

in their official capacity but the beach land in Port Harcourt is vested in the community as a 

whole. The native title in respect of the foreshore land is vested in the Nigerian State. The 

Diobus are entitled to compensation to be reassessed in respect of the native title covering the 

stool, throne and beach lands communally vested in them but certainly not the foreshore 

which is vested in the Federal Republic of Nigeria.    

 

 

 

 
                                                 
179 Olusesi v. Oyelusi (1986) 3 NWLR (Pt. 31) 634 (1986) 3 CA (pt.11) 153 at 156-160, Amissah v. Kraba 

(1934-1935) 2 WACA 30 at 31 where it was held that a stool (throne) is not only a chattel but connotes 
an institution with religious significance, Quarm v. Yanka 11 (1930-1933) 1 WACA 80 at 83 where it 
was held that the legal concept of a stool is that it is an institution that never dies equivalent to 
corporation sole like the crown; while its occupants may come and go, the stool goes on for ever. 

180 Oyekan v. Adele (1957) 2 ALL ER 784 (1957) JAL 186 (PC) 
181 Bassey v. Eteta (1938) 4 WACA 153 at 155, Achibong v. Achibong (above) 
182 Dede v. African Associated Ltd (1910)1 NLR 130 where the Court held that King and Chiefs can 

collect revenue, control and manage beach land. The court invalidated the sale of beach land because 
the real owners were the community and not the Chiefs. 

183 Attorney General of Southern Nigeria v. John Holt (1910) 2 NLR 1. 
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2.09 FAMILY LAND 

 

Native title in the pre-colonial period was vested either in the community or family. In fact, 

the majority of the lands belong to the individual families. The definition of family in most 

African countries is broader than in European. It includes the blood relations by its widest 

connotation even to the 100th degree184. This is the extended family known to Africans. A 

nuclear family is a relationship of marriage which consists of father, mother and children 

equivalent to the English family185. Although the word “family” has varying meanings the 

one applicable to Nigeria comprises of those who descended from common ancestry186. The 

extended family is the basic unit of land holding187 because the allodial title is vested on the 

family as a corporate body, subject to the rights of members. The family has a personality not 

as absolutely as that of a limited liability company188. Apart from blood relations, a 

welcomed stranger or naturalized person who had spent some time in the community can be 

integrated as a member of the family. 

 

The next consideration is who are the family members? This is determined by examining 

their individual ancestries189. These families are called Egburu or Aburu literally meaning 

kindred of a common progenitor. These are the families of the first generation since creation 

and no new family can be created. Marriage between members of the same family is 

prohibited or conjugal relationship is taboo. Apart from the above main families, there are 

other sub-branches called Onu-Ovodo meaning household190 and others sub-divisions called 

Esiezi literally meaning sub-household or sub-kindred. The family units consist of branches, 

sub-branches, household and sub-households of the remotest ancestor and his/her lineal 

descendants of many generations’ comprising the various branches and sub-branches. 

 

There are different categories of other lands owned not by the main family but by other 

branches, sub-branches, household and sub-households. This is because an individual may 

with his own efforts and resources acquire land by purchase to which he/she has unfettered 

                                                 
184  Oloba v. Akereja (1988) 3 NWLR (Pt. 84) 508 at 511-512 and 524. 
185  Oloba v. Akereja (above). 
186  Olarenwaju v. Bamigboye (1987)3 NWLR (Pt. 60) 353 
187  Vanderpuye v. Botchway (1951)13 WACA 168. 
188  Elias, TO Nigerian Land Law (1971) 32-72. 
189   Nkomadu, N.-The History of Odegu people (1978) 13-46.  
190            Household is equivalent to sub-family, sub-kindred within the extended family. 
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right191. In fact on his death, his children constitute the sub-family or household who are 

entitled to the ownership of the land to the exclusion of his other relatives192. The children of 

the founder include his biological, adopted193 or acknowledged sons194 and unmarried 

daughters and their children195. 

Married daughters are entitled to share in the landed property of their father but not in respect 

of the clan land or land belonging to the main extended family, sub-branches and sub-

household units because being immovable property, it would be impossible to take the land to 

her husband’s family196. The presumption is that the husband’s family to which she now 

belongs until divorce (if any), shall provide land for her husband, herself and their children in 

the patrilineal family settings. Amongst many tribes in Nigeria notably the Yorubas, Efiks, 

Itshekiris, Ijaws and Urhobos customary law permits daughters to inherit in common with the 

sons on an equal basis197. Amongst the Ibos, Ibibios, Hausas and Fulanis that operate 

patrilineal family systems, originally only the sons could inherit land. Daughters could be 

granted only farming rights198. Since 1979 by virtue of S. 42 (1) (a) Nigerian Constitution 

1999199 prohibits discrimination against any person on the ground of ethnic group, place of 

origin, sex, religion, or political opinion daughters can now inherit the landed property of 

their immediate father200 but certainly not land belonging to their grand father, great 

grandfather or the clan or village or extended family land in patrilineal family settings. 

Similarly, sons who hail from the matrilineal family settings can also rely on the same 

constitutional provision to inherit lands owned by their mothers but certainly not the lands 

owned by the clan or village or their extended maternal family. 

 

                                                 
191 Awgu v. Nezianya (1949)12 WACA 400 at 401, Fadire v. Adiri (above). 
192 Adeseye v. Taiwo (1956)1 FSC 84, Lewis v. Bankole (1909)1 NLR 32, Balogun v. Balogun (1943)9 

WACA 78, Nwaodia v. Odoemelan (1995) 1 NWLR (Pt.369) 43 at 64. 
193 Chinweze v. Masi (1989) ALL NLR 1 at 2-3 (1989)1 NWLR (Pt. 97) 256 at 268, Manie v. Kilman 

(1988) VUSC 9 (1994) Vanuatu LR 343 where SC held adopted child is a full member of the family 
for the purpose of land claims- Ohemena v. Darkwa (1949-1944) 6 WACA 52 at 54 former slave 
acquires family status by virtue of abolition of slave trade, S. 34 (1) (6) 1999 Nigerian Constitution 
which provides that no person shall be held in slavery and servitude- Onwuka v. Abiriba Clan Council 
(1956) 1 ENLR 17. 

194 Arewa v. Olarenwaju (2004)1 OYSHC 307. 
195 Gituanya v. Gituanya (1983) KLR 575, Karuji v. Muthiora (1984) KLR 712 at 713, Mumo v. Makau 

(2004)1 E.A. 170 at 171 (Kenya cases). 
196          Yakubu- 74-75. 
197 Salami v. Salami (1957) WNLR 10, Amodin v. Obayomi (1990) 5 NWLR (Pt.242) 503. 
198 Ugbomma v. Ibeneme (1967) ENLR 251. 
199           Which repealed the identical section in Nigerian Constitution 1979 
200 Mojekwu v. Mojekwu (1997) 7 NWLR (Pt.512) 283 (CA), Mojekwu v. Ejikeme (2000) 5 NWLR (Pt. 

657) 402 (CA), Okoli v. Okoli (2003) 8 NWLR (t. 823) 565 (CA), Asika v. Atuanya (2008) ALL 
FWLR (Pt.433) 1293 (CA), Mojekwu v. Iwuchukwu (2004) ALL FWLR (Pt.211) 1406 (SC). 
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The qualification for membership of the family is acquired by birth as offspring of a valid 

marriage. Children born out of wedlock have the option to belong to their maternal 

grandfather’s family for the purposes of land ownership. In Okoli v. Okoli201 the appellant 

contended the respondent was not a member of their family and therefore should not partake 

in the sharing of the family land. The respondent’s contention was that his maternal 

grandfather had no male child but allowed his mother to bear issues for him under customary 

law. It was in evidence that his mother married in another village without issue. She returned 

to her father who repaid the dowry to her former husband. The Court of Appeal held that 

under S.42 (2) Nigerian Constitution 1999 no citizen of Nigeria should be subjected to any 

disability or deprivation merely by the circumstances of his/her birth and that the Constitution 

is a shield for the respondent. Fabiyi JCA held that his legal and properly proven rights are 

protected and as such he properly acquired portion of the family land. His Lordship sated 

thus:- 

     ….  “The custody of a child born out of wedlock follows that of his mother in the absence 

of any person claiming custody…on the basis of being the natural father. The 

respondent cannot be subjected to any disability/deprivation of the family property. 

This must be so since the child must belong to a family and should not be rendered 

homeless as he was not… present when the situation was created202 

 

Alternatively, children born out of wedlock may trace their biological father’s family where 

they can integrate themselves. Sometimes, the mother of a child born out of wedlock may 

rely on S. 42 (2) Nigerian Constitution 1999 which prohibits discrimination against anybody 

on the circumstances of birth to institute a putative action against the biological father or she 

could sue the family if the father is deceased. This was the position in Arewa v. 

Olarenwaju203 where the plaintiff a minor sued through her next friend. Their father, who 

contracted marriage under the Marriage Act, subsequently married her mother under native 

law and customs as a second wife. The invalidity of the second marriage was not contested 

because it was void. Aderemi J granted the declaration sought and held her to be entitled to 

inheritance in the family property of the intestate because the deceased acknowledged her 

paternity in his lifetime. From the above, it is clear the word “illegitimacy” has been 

abolished by the 1979 and 1999 Nigerian Constitutions. The third option for children born 
                                                 
201  (2003) 8 NWLR (Pt. 823) 565 (CA), 
202  Okoli v. Okoli (2003) 8 NWLR (Pt. 823)  565 at571 & 580, Enweonwu v. Spirra (1965) 2 ALL NLR  

233 
203 (2004) 1 OYSHC 307. 
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out of wedlock is to be adopted subsequently by the husband of their mother where she 

decides to contract marriage with another man. The fourth option is that in South Pacific 

Countries, a child born outside wedlock may be given full recognition on payment of “child 

price” to the parent of the unmarried mother as a symbolism of assimilation into the family of 

the biological father and therefore entitlement to land. This view has the support of the 

learned authors204.  

 

Amongst some tribes of Nigeria marriage is not categorized205 because part or full 

performance of all the marriage processes would suffice. Amongst other tribes206 there is a 

distinction between “IYA” (big dowry) and “IGWA” (small dowry) marriages. The “big 

dowry” wife together with her children will inherit land from the husband’s family207. By 

virtue of the Iya, she loses her right in her father’s family and acquires that of the husband’s 

family. 

 

The small dowry wife and her children can only inherit from the mother’s family208. Some of 

the children born of the “small dowry” marriage had relied on the constitutional provision209 

which prohibits discrimination against any person on the ground of the circumstances of birth 

to inherit and acquire landed properties from both the father’s and mother’s families. This 

stems from the equitable principle of unjust enrichment through inheritance. In Ebhota v. 

Federal Ministry of Housing & Urban Development210 Kobani J invoked equity, fairness and 

good conscience to prevent someone from taking a double portion of inheritance.  

 

Strictly speaking, marriage must be outside one’s extended family in the patrilineal or 

matrilineal settings even if beyond the 100th generation. Marriage within the same extended 

family system is prohibited even if it is beyond the 4th generation prescribed by the Bible for 

Christians. In Africa, it is only marriage that can remove a daughter from her father’s family 

into her husband’s family211. Many families have populations which vary from 500 to 1,000 

members. The general rule is that a person must belong to one landowning family. Dual 

                                                 
204           Farran & Paterson op.cit.103.  
205  Ikwerres, Ogonis, Yorubas, Ibos, Eshans, Binis, Igala, Ebira, Efiks, Ibibios, Anangs and Orons tribes. 
206  Such as Igbanis, Kalabaris and Okrikans tribes of Ijaw nation 
207 Amachree v. Inko-Tariah (1923) 4 NLR 101. 
208  Onwusor v. Ejimofor (2009) 2 RSLR 28. 
209  S. 42 (1)(a)(b) (2) Nigerian Constitution 1999. 
210  (2010) 6 RSLR 141 at 142. 
211  Solomon v. Gbabe (1974) 2 RSLR 30, Mojekwu v. Mojekwu (1997)7 NWLR (Pt. 592) 283. 
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family membership is discouraged and resented. This is an accepted custom both in 

patrilineal and matrilineal families. Former slaves are accorded family status in the household 

of the former master and are entitled to the enjoyment of family land of the latter. The Diobus 

of Ikwerre ethnic stock do not categorise marriage in their patrilineal family setting. All the 

biological, adopted or acknowledged children became members of their father’s family in 

line with the above stated principles and they are entitled to share the compensation to be 

reassessed and paid by the Nigerian State to cushion the effect of the disputed compensation 

which they received for the compulsory acquisition of their Port Harcourt land. These 

analyses of all the component branches and composition of the Diobus’ families is vital 

because some members could attempt to deprive certain members of the family or 

community their own shares of compensation on the grounds of illegitimacy212 and 

circumstances of their birth such as being the descendants of a former slave. Consequently, 

every member of the family or community is entitled to share in the compensation 

irrespective of the circumstances arising from his/her birth or ancestry in line with the above 

constitutional provisions and interpretations placed on it by the courts. 

 

Furthermore, every member of the family is entitled to the allocation or allotment213 of 

family land for the purposes of building a house, agriculture and for its use for members of 

his household. The allotment or allocation of portions of land transfers only the rights of use 

and occupation to the allotees while the family retains the native title to the land in the 

absence of severance214 which permanently divides the joint ownership among members or 

branches of the family. The family still retains the title to the land allotted215 although the 

family member can devise by will or pass intestate of the allotted land to his children. The 

land will revert back to the family if the allottee member dies without heirs216. Members of 

the family also have the right to share in the surplus income of the family from the rents, 

tributes, proceeds of sales and royalties217 and these should include the right of Diobus 

families to partake in the sharing of the compensation to be reassessed for the acquisition of 

their Port Harcourt land. 

 

                                                 
212           Okoli v. Okoli (above)  
213 Ndukwe v. Acha (1998) 6 NWLR (Pt.552)25 at 39, Akpadiagha v. Owo (2002) 1 AKSLR 103. (CA) 
214  Oyedele v. Olusesi (2005) 16 NWLR (Pt. 951) 341 at 347 CA. 
215  Nwanogbue v. Agbo (1960) ENLR 28 at 31. 
216 Isiba v. Hanson (1967) ALL NLR 8 at 9, Adesanya v. Otuewu (1993) 1 NWLR (Pt.270) 414 at 458, 

Maisham v. Anchan (2998) 6 NWLR (Pt.108) 565 at 568 CA.  
217 Onwusike v. Onwusike (above), Akanke V. Akanke (1967) ALL NLR 109 at 110. 
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All family members have the right to participate in the management of the family property. 

The management of family land is entrusted to the family council comprising the “family 

head’ and principal members representing the various branches. The family head218 and 

principal members219 have a duty to render proper account of all the revenues accurately to 

the family220. This applies to Diobus’ family councils who must render proper account of all 

the income including compensation to be reassessed and received thereof. 

 

The general rule is that members of the family enjoy their possessory title subject to good 

behaviour. Bad behaviour is classified as misconduct such as alienation of family land 

without consent, failure to contribute and participate in family activities. Any misconduct on 

the part of members such as unauthorized alienation of family land will lead to forfeiture221. 

The family council will institute forfeiture proceedings against the members and eject them 

from the land222. It must be emphasized that bad conduct must be so serious as to constitute 

an attack on the integrity of the family for example the denial of family title, attempted 

mortgage of the land, leasing, pledges and other transactions embarked on by the family 

without the consent of the head223, the principal members and the majority of the adult 

members. As we can see from the above, the members of Diobus families should enjoy a 

share of compensation to be reassessed subject to good behaviour. Any bad conduct would 

result the erring members having to forfeit their entitlements to the share of the family 

revenue. 

 

Native title was originally not commercially alienable in pre-colonial times. Nevertheless, 

limited commercial transactions relating thereto were permissible to raise the necessary funds 

to meet family expenditure exigencies. The few ones discernible are pledges/pawns, 

customary leases/tenancies and borrowing of lands. 
                                                 
218 Headship of the patrilineal family is by succession according to seniority- Philips v. Administrator 

General (1975) 7 CCHCJ 1131 at 132, Onwusike v. Onwusike (1962) ENLR 10 at 11 and Lewis v. 
Bankole (1909)1 NLR 81, Taiwo v. Surumi (1913) 2 NLR 200, Folarin v. Cole (1986)2 NWLR (Pt. 
22) 262, Mojekwu v. Mojekwu (above), Inyang v. Ita (1929) 9 NLR 84. 

219 Ayanboye v. Balogun (1990) 5 NWLR (Pt. 151) 392 at 397, Danmole v. Danmole (1958) 3 FSC 46 
(1962) 1 ALL NLR 695 (1962) 1 WLR 1053 (PC), Kalio v. Woluchem (1985)1 NWLR (Pt.4) 610. 

220 Nelson v. Nelson (1932)1 WACA 215 at 216 Osumo v. Ihujinri (1946) 18 NLR 45, Achibong v. 
Achibong (above), Oganuzor v. Oganuzor (1975/76) RSLR 63 at 66. 

221 Otele v. Otele (1979) 1-3 CCHCJ 123 at 133 the court held that sale of family land without consent of 
other members is a serious misconduct and the erring member forfeit his right, Buraimo v. Ghamboye 
(1939) 15 NLR 135 at 136 where the court held allottee of family land has only the right to use during 
good behaviour and forfeits his right on attempted alienation without family consent. 

222 Banigo v. Banigo (1948) 8 WACA 148, Onisiwo v. Bamgboye (1947)7 WACA 69 and Unity Bank 
PLC v. Bouari (2008) 7 NWLR (Pt.1086) 372 (SCN). 

223 Are v. Ipaye (1986)3 NWLR (Pt. 29) 416 at 423. 
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2.10 DEVELOPMENTS TOWARDS THE END OF PRE - COLONIAL PERIOD 

AND CONCLUSION 

 

Native title in pre-colonial times was virtually communal and found in family ownership. The 

rights of the members of the community were restricted to mere possessory or usufructuary 

rights to use and reside. There was no power of alienation except they planted both the food 

crops for subsistence and cash or economic crops to promote and to sustain the limited 

commercial activities going on within the individual communities. Under pre-colonial land 

tenure, the family council had the power to pledge family land to raise funds subject to the 

redemption of the pledge by repayment of the money borrowed. A pledge - a form of 

indigenous mortgage - was one of the few transactions allowed during the period. The family 

members must consent before the family land can be pledged. In most patrilineal/matrilineal 

communities the patriarch ancestral/matriarch ancestress founder together with his/her 

household developed into families, hamlets, villages, clans, and tribes through gradual growth. 

The allodial titles to land acquired by the patriarchs/matriarchs by the two self-help methods 

then passed on to the successive generations through inheritance. In the next chapter the effect 

of colonization which introduced the free market economy in respect of land, shall be 

considered. Instead of the treaty of cession, the British colonial administrators chose to 

acquire the Diobus native title through compulsory purchase agreement and paid 

compensation. The effect of this acquisition and the inadequacy of the compensation are the 

subject of this research.  
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CHAPTER THREE 
 

OWNERSHIP OF NATIVE LAND TITLE UNDER THE COLONIAL 

GOVERNMENT OF NIGERIA 
 

3.00      PRELIMINARIES 

 
In this chapter, the legal effect of the transformation of the Diobus’ native title to land in Port 

Harcourt through its acquisition by the British colonial administration is appraised and 

evaluated. While other colonies and towns were acquired through the medium of Treaties of 

Cession, the British Crown chose to acquire the Diobus’ native title through the compulsory 

purchase agreement dated 18 May 1913 as amended in 1927 and 1928 respectively. The 

efficacies of these instruments are the subject matter of this chapter. The transformative effect 

of the main agreement together with the subsequent amendments is interpreted in the light of 

case law, statutes and colonial progress reports. The other evidence in support of the 

ownership of the native title belonging to the Diobu people is examined in the light of 

information derived from primary and secondary sources. The further progression and 

conversion of the original allodial native title into fee simple estates during the colonial era 

are assessed. The status of customary tenants and other categories of occupiers such as those 

in the waterfront shanty towns whose status or quality of occupation thereon may likely 

qualify them as licensees are also examined and conclusions drawn.  

 

3.01 GENERAL INTRODUCTION 

 

This chapter evaluates the nature and efficacy of the native title transferred from its original 

indigenous Diobus owners to the British Crown. The result of political change introduced by 

the Treaty and legislation passed by British colonial rule is considered. The British Crown 

acquired foreign territories and colonies by virtue of Treaties of Cession dated 6th August 

1861 (Lagos, Nigeria), 21st May 1840 (Waitangi, New Zealand), 3rd October 1873 ( 

Ojebowey, Canada) and 10th October 1874 (Fiji, South Pacific) respectively. In respect of 

what is today known as the city of Port Harcourt, the Crown used a different method - the 
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newly promulgated Public lands Acquisition Ordinance 1908 chapter 112 Laws of the 

Protectorate of Southern Nigeria and Lagos Colony 1917224 to acquire land titles of the 

natives pursuant to a compulsory purchase agreement dated 1913 (subsequent amendments of 

1927 and 1928 respectively). Through this method, land titles of the natives required for 

public purposes were transferred to the Crown in exchange for compensation whose 

adequacy is the subject of this research. Statutes, case law, colonial letters and progress 

reports from the archives are examined here to determine the quality and quantum of native 

title. This chapter determines the status of land title as per its divestment from former 

indigenous owners by the Crown. These legal questions shall be assessed and addressed as 

we progress in this chapter. Before delving into these intricacies, a general introduction to the 

historical prelude to British colonial intervention is necessary and helpful. 

 

3.02  HISTORICAL INTERLUDE TO BRITISH COLONIAL 

INTERVENTION TO PROMOTE PEACE, LEGITIMATE TRADE AND 

DEMOCRATIC GOVERNANCE. 

 
Prior to 1840, Lagos acquired the status as the principal centre where slave trade 

flourished225. The kings of Lagos and cabinet chiefs were rich and powerful. In 1841, 

Oluwole the reigning king of Lagos died and was succeeded by King Akitoye who in 1845 

was deposed by his nephew Kosoko. King Kosoko encouraged slave trade. To suppress 

inhuman trafficking of slavery and promote legitimate trade, the British armed forces 

bombarded Lagos in 1851, deposed King Kosoko put him into exile and reinstated King 

Akitoye. By a treaty made between King Akitoye and the British Crown on 01 January 1852, 

the slave trade was finally abolished in Lagos and its environs and this marked the 

commencement of legitimate trade in palm oil and ivory for the Europeans and the natives. In 

1852, the British consulate was established to protect the British traders, natives and 

churches’ missionaries.  This led to the introduction of a foreign idea in respect of dealings 

with land. When Akitoye died in 1852, his successor King Docemo presided over a state of 

near anarchy. This led the British soldiers to occupy Lagos not because of greed for power 

but they persuaded King Docemo and chiefs to cede Lagos to the British Crown226 to restore 

                                                 
224          Consolidation of 1917.  
225      Wood J. B Historical Notices of Lagos West Africa (1880) 20-201, Burns, Sir Alan-The History of 

Nigeria (1948) 15-148. 
226  Crowder, M.-The story of Nigeria (1966) 200-232. 
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orderliness, peaceful co-existence of the British, natives and to facilitate legitimate 

commerce.  

 

3.03 TRANSFORMATION OF OWNERSHIP OF LAND IN NIGERIA INTO 

A BRITISH COLONY BY THE TREATY OF CESSION OF LAGOS 

DATED 13TH AUGUST 1861 BY KING DOCEMO AND HIS CABINET 

CHIEFS 

 
By virtue of the treaty of cession dated 13 August 1861, King Docemo and his cabinet chiefs 

transferred all the land in Lagos and its environs to the British Crown, thus: 

…. “the port and island of Lagos with all the rights, profits, the territories and appurtenances 

thereto belonging and as well as the profits, revenue as the direct, full and absolute dominion 

and sovereignty of the said port, island and premises with all the royalties thereof, freely, 

fully, entirely and absolutely227” are hereby transferred to the British Crown, her heirs and 

successors. 

 

The legal effect of this very important treaty is considered below. 
 

It is sufficient to state that the historical prelude resulted in the establishment of a new 

colonial government called the “Settlement of Lagos on 13 March 1862” with its legislative 

and executive council. Subsequently on 19 February 1866, Lagos became part of the colonial 

government called the “West African Settlement” comprising Sierra Leone, the Gambia and 

the Gold Coast (now Ghana) with its capital based in Accra. In 1886 Lagos became a colony 

of its own with a separate legislative council but subject to the administrative directives of the 

Governor General-in-Chief based in Sierra Leone. By the letters patents dated 24 July 1874 

Lagos and the Gold Coast were separated from the West African settlement and both became 

separate colonies of Britain. On 01 January 1900, the Lagos Colony was administered 

together with the Protectorates of Southern and Northern Nigeria respectively.   

 

 

 

By letters patent dated 01 May 1906 Lagos Colony was administered together with the 
                                                 
227 Articles I and II of the Treaty of cession 13th August 1861, Attorney General of Southern   Nigeria V. 

John Holt (1915) AC 599 
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Protectorate of Southern Nigeria. Under one administration, it became known as “the Colony 

and Protectorate of Southern Nigeria”. Subsequently, in 1914, the Protectorates of Southern 

and Northern Nigeria were amalgamated and administered jointly with the colony of Lagos. In 

1954 three regions were carved out namely Eastern, Northern and Western Nigeria and the 

Federal capital territory of Lagos. These structures continued until independence on 01 

October 1960 and the attainment of republican status in 1963. Presently Nigeria has federal 

structure of 36 States and a Federal Capital Territory in Abuja.  

 

3.04 SIMILAR TREATIES USED BY THE BRITISH MONARCH USED TO 

ACQUIRE OTHER COLONIES, PROTECTORATES AND FOREIGN 

TERRITORIES 

 

The British Crown entered into similar Treaties of Cession to acquire other colonies and 

protectorates. The legal effects of the interpretations of these similar treaties will help shed 

more light on the status of the contemporary Nigerian Treaty of Cession. 

 

On the 21 May 1840, Captain William Hobson (Royal Navy) executed the Treaty of Waitangi 

with the Maori King and Chiefs which proclaimed British sovereignty over the entire New 

Zealand. Article 2 Treaty of Waitangi provides the following:- 
…. “Her Majesty the Queen of England confirms and guarantees to the chiefs and tribes of New 

Zealand and to the respective families and individuals thereof, the full, exclusive and undisturbed 

possession of their lands and estates, forests, fisheries and other properties which they may 

collectively or individually possess so long as it is their wish and desire to retain the same in their 

possession but the chiefs of the united tribes and the individual chiefs yield to her majesty the 

exclusive right of pre-emption over such lands as the proprietors thereof may be disposed and the 

persons appointed by Her Majesty to treat with them on that behalf”. 

 
Similarly, the Commonwealth of Canada made the same type of treaty of cession. On the 03 

October 1873, the Ojibbeway Indian Tribe ceded the whole of their lands comprised in 

Canada to the government of the dominion (British Crown). 
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In the same vein, the colonies of Fiji and other South Pacific countries were acquired by 

Treaty of Cession. Clause 4 of the Deed of Cession of Fiji dated 10 October 1874 provides as 

follows:- 
…. “that the absolute proprietorship of all the lands not shown to be now alienated so as to 

have become bona fide property of the Europeans or other foreigners or not now in the 
actual use and occupation of some chiefs or tribes or not actually required for the probable 

future support and maintenance of some chief or tribe, shall be and is hereby declared to 

be vested in Her Majesty, her heirs and successors”. 

 
In the same way, politically modern Uganda owes her existence to the 1900 acquisition 

agreement between the British Crown with the rulers (chiefs) and people of Buganda. 

Consequently, the cotton industry was introduced to boost the British economy and offer 

protection to the colonized territory.  

 

Similarly, modern Tanzania was acquired in 1884 by virtue of a treaty whereby large tracts of 

lands were granted for all time to the German adventurer Dr Karl Peters by the local chiefs in 

consideration of a fee comprised of trinkets. In 1885, as a result of pressure from Peters and 

members of the German colonization society, a charter was issued which extended protection 

to all the territories acquired under the agreement.   The German East African Company was 

formed and Peters transferred to it all the rights in the lands alienated to him under the 1884 

grants and the German administration was subsequently established in 1891. By virtue of Karl 

Peters’ treaty all lands in Tanzania were appropriated under the German East African 

Company. By this Treaty of Cession, the Germans outlawed all African inter-tribal or groups’ 

military activities as a means of acquiring title to land, maintaining pastoral rights in cattle, 

control and access to resources. Tanzania was fully incorporated into German administration 

between 1881- 1889.  German land law was established in Tanzania in 1895 and all lands 

declared Crown lands except the ones held in private ownership by African chiefs and 

communities including the Maasai tribe. The Germans were defeated in the World War 1 and 

Tanzania was confiscated as a mandatory trust territory and handed over to the British under 

the authority of the League of Nations. The German defeat in World War 1 brought its rule to 

an end. The Treaty of Versailles 1919 drawn up by the peace committee of the League of 

Nations mandate established boundaries of Tanzania and gave the British sovereignty228 over 

                                                 
228 Iliffe, J.-Tanganyika under Germany Rule 1905-1912 (Cambridge 1969) 11-127, James, R.W.-Land 

Tenure and Policy in Tanzania (1971) Dar-es Salaam 14-15, Boos, EJ.-Property Rights 50-54.  
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her from 1919 to 1961. The British passed the Land Ordinance 1923 as amended in 1928 

which declared all land in Tanzania as public land vested on the crown whether or not 

occupied except lands where freehold title had already been granted. The Land Ordinance 

1923 created customary rights of occupancy and urban rights of occupancy controlled by the 

Governor of the territory for the use and common benefit of all natives. It can hardly be 

denied that the overriding objective of all these treaties is the military protection of the natives 

and security of the ceded territories provided by the colonial masters respectively. The other 

factors are the spread of Christianity, trade, commerce and extension of civilization to all parts 

of the world. 
 

3.05 INTERPRETATION OF THE LEGAL STATUS OF SIMILAR TREATIES 

OF CESSION: A COMPARATIVE OVERVIEW OF THE BRITISH 

COMMONWEALTH 

 
The courts have been consistent that the various treaties transferred the ultimate or radical 

titles of the colonized or ceded territories to the British crown subject to the express covenant 

which recognized the existing rights of the indigenous229 inhabitants. The treaty of cession and 

transfer of all the relevant lands in Lagos to the British colonial administration received 

judicial interpretation in Attorney General of Southern Nigeria v. John Holts Limited230 
where it was held that only the radical titles to the land in Nigeria were transferred to the 

sovereign while the usufructory rights of the natives were preserved. In Amodu Tijani v. 

Secretary of Southern Nigeria231 it was similarly held that the legal effect of the Treaty of 

Cession was that the land in the colonies ranked in pari-passu with the land in Britain subject 

to the use, occupation and possessory rights of the natives. 

 

The effect of the Treaty on native land title was reiterated in Oduntan Onisiwo v. Attorney 

General of Southern Nigeria232 where the plaintiff, a chief brought an action for the 

declaration of title to certain lands in the neighbourhood of the Abekun Lighthouse in Lagos 

which was claimed by the Crown as having been ceded by King Docemo pursuant to the 

Treaty of Cession of 1861. The court entered judgment for the plaintiff and the defendant 

                                                 
229 Amodu Tijani v. Secretary Southern of Nigeria (1921) AC 39 
230 (1915) AC 599. 
231 (1921) 3 NLR 24 (1921) AC 39 (PC) 
232 (1912) 2 NLR 79-80 
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appealed. Dismissing the appeal, their lordships held that: 

…. “as to the Treaty, we are clearly of the opinion that the ownership rights of the private owners, 

including the families of Idejos… were left entirely unimpaired and as freely exercisable after the 

Treaty of Cession as before and moreover the Attorney General’s contention as to the act of the State 

is untenable. 

 
As can be seen the effect of the cession was at best the transfer of political status of the 

Kingdom of Lagos233 and not actually234 the cession of native land titles235 in the real sense. 

This was also the status of native title in New Zealand236, Canada,237 Uganda, Tanzania and in 

Fiji238 and other British territories.  

 

In this way the allodial titles belonging to the natives were transferred to the British Crown 

successively.  All the colonies inherited all of the imperial laws imported from the United 

Kingdom which transformed the system of land ownership. 
 

In addition, the British colonial administration passed many post-colonial laws designed to 

acquire native titles in Nigeria via: the Land Titles Ordinance (1863) as amended in 1864 and 

1865 and the Land Registry Proclamation Ordinance 1900 which dealt with the issues of titles 

to land, defined interests in land, appointments of commissioners for land who was given 

powers to adjudicate over land disputes; in addition to land cases decided by the regular 

courts. In Tanzania, the British seized and confiscated the territory from the Germans in 1919 

after the latter’s defeat during the first world. In effect the British colonial administration 

passed legislation which converted native land titles of the aborigines into conventional fee 

simple estates239. 

 

 
                                                 
233 Smith, I. O. – Title to Land in the Former Capital territory of Lagos (2004) 25 JPPL 12-27 (University 

of Lagos).  
234 Stool Lands of the Monarch were preserved – See Oyekan II v. Adele (1952) WACA 209  (1957) 1 

WLR 876 and  Oshodi v. Dakolo (1930) 9 NLR 13 
235 R. v. Symonds (1847) NZPCC 387, Wiparate v. Bishop of Wellington (1877) 3 NZ Jur. (N.S.) 72. See 

also Treaty of Waitangi (State Enterprises) Act 1988, Treaty of Waitangi (Fisheries Claims Settlement 
Act) 1992 which enlarged or extended rights of the natives to their Land. 

236 Wiparate v. Bishop of Wellington (1877) Jur NS 72. 
237 St. Catherine Milling & Lumber Company v. Attorney General Ontario (1890) AC 46 
238 Caldwell v. Mongston (1908) 2 FLR I, Tokyo Corporation v. Mago Island Ltd (1982) 38 FLR 28 
239 See Crown Lands Ordinances No. 7 (1904) Amendment (1955). Compare Land Claims Ordinance 

1841, Imperial Waste Land Act 1842 (New Zealand), S.7 Land Registry Ordinance No. 15 (1923 
Tanganyika repealed by S. 115 (1) Land Registration Ordinance (Tanzania). 
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3.06 ACQUISITION OF PORT HARCOURT NATIVE TITLE BY THE 

BRITISH CROWN THROUGH COMPULSORY PURCHASE 

AGREEMENT DATED 18 MAY 1913 AND AMENDMENTS OF 29 

OCTOBER 1927 AND 02 MAY 1928  
 

Although the colony of Lagos was acquired through the Treaty of Cession, the acquisition of 

what is known today as Port Harcourt municipality was through a compulsory purchase 

agreement. The agreement was made in 1913 and subsequently amended in 1927 and 1928 

respectively. We shall critically consider the impact of these agreements in the light of various 

legislations, subsidiary instruments, and letters of dispatch, notes, records and colonial 

progress reports. 
 

There is no doubt that the acquisition was facilitated to spread European influence and 

enhance their economic interests but the resultant urbanization led to the landlessness of the 

aborigines. We shall review and scrutinize the historical interlude and other factors which 

precipitated the acquisition. The various aspects of the acquisitions like the beneficial 

ownership and the political sovereignty shall be addressed; case law which throws light on 

the legal status of the compulsory purchase agreement shall be critically evaluated. 

 

3.07 HISTORICAL INTERLUDE TO THE ACQUISITION OF PORT 

HARCOURT BY THE BRITISH COLONIAL ADMINISTRATORS 
  

European contact with the Niger delta region commenced since the 17th century during the 

era of the slave trade with the Portuguese. After the suppression of the slave trade in Lagos 

and its environs, with an avowed determination to eliminate slavery completely, in 1902 the 

British dispatched troops to destroy the oracle of the long-juju240 of Arochukwu241 which was 

located in the Eastern part of Nigeria. It was an organised criminal enterprise used by the 

syndicates who faked trials and convicted innocent people and later sold them secretly as 

slaves to Portuguese dealers for onward shipment to American plantations.  

 

                                                 
240       They are witchcraft/voodoo mafia fraud syndicate who operated in the pre-colonial period in Eastern 

Nigeria.  
241     Crowder, M.-The Story of Nigeria (above) 86-87. 
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The Arochukwu religious oracle in form of voodoo/witchcraft had assumed dominance in 

South Eastern Nigeria and was elevated to the status of supreme deity242. The Portuguese slave 

dealers and their local syndicate used the deity as a source of community discipline. The 

South and South-Eastern Nigerian rulers used the Arochukwu deity to threaten local dissidents 

with execution if found guilty by the oracle243. The Aros who were a criminal syndicate rarely 

killed anybody. Wealthy suspects bribed their way through and regained freedom. Other 

purported guilty culprits were sold to the Portuguese slave dealers for shipment to American 

plantations. The British colonial administrators not only eradicated this trial by ordeal 

administered by the conspirators of these syndicated crimes but wiped out the slave trade in its 

entirety throughout the 'Bight of Biafra'. Legitimate trade then thrived and replaced the slave 

trade with the advent of peaceful government introduced by the British colonial 

administrators. 

 

There were also the conferences in Berlin 1885 and Brussels 2nd July 1890 whereby the 

various European colonial powers balkanized the African continent into entities, colonies and 

protectorates which sparked off a thriving legitimate trade of exportation of raw materials to 

Europe and America, such as ivory and palm oil. The latter was used for the manufacture of 

soap, cosmetics and as a veritable source of vitamin “A”. Others goods included cam wood 

used for the manufacture of dye, cocoa, palm kernel for medicine and pharmaceutical products 

and rubber and plastics. These raw materials used to feed European industries earned about 

₤950,000 annually for Britain via the trading centres of Bonny, Port Harcourt Brass, New-

Calabar and Old-Calabar244. With the booming trade comprising many shipments of raw 

materials exported annually to Liverpool, Southampton and London ports, the British colonial 

administrators encouraged hitherto autonomous villages and native authorities to 

conglomerate into federal, regional and local government provinces245. 

 

The British promoted what they believed to be civilization and integration and to established 

mercantile imperialism in the colonies instead of slavery and inter-tribal conquest. 
 

This was summed up in the following words:- 

                                                 
242    The deity is believed to be supreme god Chukwu in Ibo language. 
243       Omereji, E.N. & Tsanaka N. (1982) 52-53 (LLB Project University of Dar-es Salaam Tanzania). 
244      Jones, C.-The Trading States of Oil Rivers (1964) 83-89 (Oxford University Press). 
245    Smock, DR and Smock AC.-The Cultural and Political Aspect of Rural Transformation: case studies of 

Eastern Nigeria (1972) 17-30. 
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…. “To visit there in another shape, not as robbers and pirates carrying off helpless inhabitants 

as slaves; if they are as crude and savage as represented, let us civilize them and by just and 

equitable trade forms change them and their minds to the pursuit of civilized life246. 

 
From the above, it is clear to the natives that the British colonial administrators were not only 

in pursuit of the promotion of peaceful government and assimilation of the natives into 

western culture but also to create conducive atmosphere where their mercantile interests could 

flourish from 1880 to 1899. Trades with the natives were not egalitarian/equitable. The 

mercantile imperialists together with the African middle men dictated the prices of the raw 

materials exported to the Britain and that of the finished imported articles of trade sold to the  

natives such as alcohol, tobacco, soap, wrappers, perfumes, beads, jugs, basins, cannon, jars, 

garments, guns and gunpowder247. 

 

The British companies chartered under the Royal Niger Company operated without 

competitors in the coast of West Africa. The discovery of minerals deposits particularly coal, 

in Enugu-Ngwo and the neighbourhood of Udi by the Nigerian Geological Departments248 

made the railways, road networks linking the seaports, river creeks and hinterland inevitable. 

Establishing a railway in the Niger Delta between the 1880’s and 1912 was considered 

economic waste in the past249. With the subsequent profitability250 emanating from the 

evacuation of coal, minerals and cash crops from Enugu, other hinterlands to the coastal areas 

for shipment to British industries251, the proposal for the construction of a railway was 

approved252. The economic boom to the British merchants253 led to the discovery and 

suitability of Port Harcourt as a city on November and December 1912 as a seaport and 

railway terminus254. The deep water channel connected to the mainland255 was the factor which 

influenced the choice of Port Harcourt as strategically located for the railway terminus. 

                                                 
246      Hancock, W.K. –The Survey of British Commonwealth Affairs (1942) vol. 11 (Pt.2) 154. 
247 Omereji & Tsanaaka-The colonial Economy & its justification on Niger Deltans 1912-1957. 
248 Anyanwu, C.N. –Port Harcourt 1912: the Discovery of a Nigerian State Capital (1976) vol. 1, 1-11 

Journals of Niger Delta Studies. 
249 Isichei, E.-The Ibos of Nigeria and Europeans (1973) 133-171. 
250 McPhee, A.-The Economic Revolution in British West Africa (1926) 49. 
251 Udo, RK & Ogundana, B.-The factors influencing the Fortunes of Ports in Niger Delta December 

(1966) vol. 32 (No. 3) 162-183 Scottish Geographical Journal Edinburgh U.K.  
252 Lugard F.D.-Report of Amalgamation of Northern & Southern Nigerian Administration (1920) 123. 
253 Garry, W.N.M.-Nigeria under British Rule (1927) 4. 
254 Anyanwu, C.N.-Port Harcourt 1912 to 1957: A study in the rise and development of a Nigerian 

Municipality 48-58 PhD thesis (1971 University of Ibadan). 
255 C.S.O. 32 Vol.2 Lord Lugard Progress Report to Colonial office dated 5th June 1913 at National 

Archives Headquarters Ibadan Nigeria. 
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3.08   TRANSFORMATION OF OWNERSHIP OF PORT HARCOURT 

THROUGH COMPULSORY PURCHASE AGREEMENT DATED 18 

MAY 1913 AND SUBSEQUENT AMENDMENTS OF 29 OCTOBER 1927 

AND 02 MAY 1928. 

 

The exportation of natural resources of Eastern Nigeria made railway construction necessary 

from hinterland for trans-shipment to industries in Europe256. Port Harcourt was originally a 

small settlement created on the reclaimed land, forests and swamps257 its development was 

described as a result of man’s encounter with nature258, entirely an artificial place259 the then 

youngest town in Nigeria. Its creation was brought into existence by a deliberate decision of 

the colonial government of Nigeria260. 

 

While Lagos was acquired by Treaty of Cession in 1861, the British colonial administrators 

passed legislation to acquire land titles of the natives such as the Land Titles Ordinance 1863 

as amended in 1865 and the Land Registry Proclamation Ordinance 1900. Furthermore, the 

Public Lands Acquisition Ordinance 1908 was repealed by Ordinance 1917 applicable in 

Southern Nigeria In respect of Northern Nigeria, the Natives land Ordinance 1908 

metamorphosed into the Land Tenures Law 1962. These legislative instruments were designed 

by the colonial government to acquire native titles compulsorily for public purposes. 

 

Under these statutes, the Governor has the power to acquire lands required for a public 

purpose such as exclusive government use, general public use, a body corporate established 

by government, sanitary improvement, reclamation, obtaining control over land contiguous to 

the port, railway construction, roads, public works, public conveniences, mining, urban 

development, rural development/settlement, agriculture, economic industrial development, 

                                                 
256 Anyanwu, C. N. Port Harcourt 1912: Discovery of a Nigeria State Capital (1976) vol. 1 Journal of 

Nigeria Delta Studies 13. 
257 Debate of Eastern Nigeria House of Assembly Hansard date 22nd July 1948 (cited by Anyanwu C. N.-

PhD thesis). 
258 Leith-Ross, S. – The African Women (1938): A study of Ibos of Nigeria 237-238 (London) 
259 Marsh, A.T.E. – A resident in the city of Port Harcourt at the cradle--speech to the audience of Eastern 

House of Assembly 22 July 1948 
260 Kennedy F. – The outline of the History & Problems of Town Planning in Port Harcourt (1963) 12th 

March 1-33 (Paper delivered at the conference on town planning & Urbanization held at Port 
Harcourt). 
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education and social services. The governor can acquire native title for any estate or interest in 

fee simple or for a term of years absolute as he thinks fit; subject to the payment of 

consideration or compensation as may be agreed upon, or determined under the provisions of 

the Act. The lands so acquired became Crown lands. It shall be lawful for persons seised of or 

in possession of or entitled to any land, estate or interest in land to sell and convey it to the 

Governor. Where the lands required for a public purpose are the property of a native 

community, the recognized chiefs may sell and convey the same for an estate in fee simple 

notwithstanding any native law and custom to the contrary261. 
 

Armed with a fortified Public Land Acquisition Ordinance 1908 of the Protectorate of 

Southern Nigeria and Colony of Lagos, the British Colonial government acquired the land and 

swamp now known as Port Harcourt from November/December 1912 to March 1913. 
 

The British colonial government instead of cession used to acquire Lagos Colony, they 

applied compulsory purchase agreement pursuant to SS. 1, 2, 3, 4 and 5 of Public Land 

Acquisition Ordinance 1908 to acquire Port Harcourt - the second largest seaport in Nigeria. It 

was the first compulsory acquisition. The component parts of the agreements are examined in 

light of relevant documents, statutes and case law. 

 

3.09  THE APPRAISAL OF COMPULSORY PURCHASE AGREEMENTS 

OF 18 MAY 1913 AND SUBSEQUENT AMENDMENTS OF 29 

OCTOBER 1927 AND 02 MAY 1928.  

 
The legal process for the acquisition of the native title to land of Port Harcourt commenced 

with negotiation facilitated by Reginald Hargrove the District Commissioner for Degema 

and the Navy Commander Ivy RHW Hughes. The survey map and agreement are attached at 

the schedule. In consideration of the willingness of the communities to forgo all their rights 

and native title to land acquired by the colonial government of Nigeria the chiefs as the 

representatives of the communities, received compensation for the compulsory acquisition. 

The extent of the land acquired by the British colonial government was stated to be 25 miles 

in the survey plan. The Hargrove Agreement of 18 May 1913 has been subject to disputes 

and disagreement amongst the two ethnic groups of Ikwerres and Okrikans who were the 
                                                 
261  S. 4 Public lands Acquisition Ordinance 
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acquirees/signatories. All of them were illiterate except for Chief Daniel Kalio who signed 

the Agreement himself. While it is plausible Kalio interpreted the contents of the agreement 

to his fellow Okrika people it is doubtful whether the Ikwerre chiefs who were all illiterates 

actually knew the contents or understood the agreement. The identity of the ethnic origin of 

the interpreter Mr. G.A. Yellowe in Degema262 is unknown.  He could not have been an 

English man. He was supposedly of the origin of the Bakana town in Kalabari263 tribe264. 

Kalabari linguistic affinity is identical to the Okrikans. It is very doubtful if Mr. G. A. 

Yellowe ever spoke or understood the Ikwerre language or Ibo265 language which was the 

lingua franca in the region at the time. So his suitability to act as interpreter in Ikwerre 

language or Ibo lingua franca is questionable. The language of interpretation was not stated 

using illiterates’ jurat266. It was not even indicated but only English in which it was written. 

The 1913 agreement is defective267 therefore breached SS. 1 and 2 of the Illiterate 

Protection Ordinance 1904268.  

 

In Okelola v. Boyle269 there was evidence that the testator was an illiterate and it was self-

evident that the will (the Exhibit D) was written in English but there was no evidence that it 

was read over and explained to the testator in Yoruba language. The Supreme Court 

nullified the will because there was no evidence of interpretation since it must be shown 

further that the testator knew its contents fully and correctly represents her instruction which 

                                                 
262         Degema is the name of a town in Rivers State. It has a small harbour near the ocean.  It is currently the 

seat of the Degema Local Government Area Council. The Degema LGA is made up of indigenes of 
Degema Town (Opu-Dekema), Usokun (Kala-Dekema), the Degema Consulate, Tombia, Gbakana 
(Old Bakana), New Bakana, Harry’s Town (Obuama), Keeh, Bukwuma (Agun), Billeeh, Atuka, 
Umekweama and other Kalabari villages 

263          G.A. Yellowe was the District interpreter in Degema. There are presently families in Bakana in 
Kalabari tribe in Degema Local Government Area of the Rivers State of Nigeria that bear the surname 
“Yellowe”. It is submitted that the then interpreter could possibly be a Kalabari man the predecessor of 
the current “Yellowes” of Bakan in Kalabari tribe 

264           Kalabari is one of a tribe of Ijaw Nation with identical language affinity with Okrika. 
265 The Ikwerre tribe is classified as part of Ibo ethnic nation linguistic group, although Ikwerre adopted 

other children from the present Edo Benin kingdom, Ishan, Kalabari and Arochukwu. 
266           Jurat is a conveyancing terminology which states the language of interpretation of contract document 

written in another language. Jurat states the full names of the interpreter, his address and that the deed 
document has been read over and interpreted in the language which the illiterate vendor understands 
and did in fact perfectly understood the contract document before affixing his/her thumb-print.                  

267           See the case of Okelola v. Boyle (1998) 55 LRCN 2294.   
268           As amended in 15th December 1915, 25th December 1920, later cap.88 Laws of Nigeria 1848, later 

cap.35 Law of Nigerian 1958 and later cap.64 Law of Eastern Nigeria 1963. It is now Illiterate 
Protection Act Abuja 2006, Illiterate Protection Law 1999 (Rivers), c 2005 (Lagos), 

269          (1998) 55 LRCN 2994 at 2297, Lawal  v. Ollivant (1972) 3 SC 124, Fatunbi v. Olanloye (2004) ALL 
FWLR (Pt.225) 150, Ezeigwe v, Awudu (2008) ALL FWLR (Pt. 434) 1529, Ituama v. Akpeime (2000) 
12 NWLR (Pt. 680) 156 at 174-175. 
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the legal practitioner270 who prepared it had complied with. Their Lordships queried that if 

the exhibit D document was not to be read over to the testator, why did the writer (Mr. 

Odunlana) insert an illiterate jurat therein?271 This is the legal position because where there 

is a dispute as to the validity of a document (such as a will), those who prepared it must 

clearly show by prima facie evidence that all is in order such as that there has been due 

execution and that the maker (testator) had the necessary mental capacity and has a free 

agent. The name of the legal practitioner who prepared the 18 May 1913 was not stated to 

enjoy any exemption under S.3 Illiterate Protection Ordinance. The absence of illiterate jurat 

and the indication of the Ikwerre/Ibo as the language of interpretation – that the contents of 

the deed of compulsory acquisition of Port Harcourt were read over and that the Diobus 

representatives fully and clearly understood its contents, are fatal. The only saving grace 

appears that the compulsory purchase agreement lacked the mutuality of consensus ad idem 

prevalent in the ordinary law of contract. It is therefore subject to the maxim expressio unius 

exclusion alterus, which means the express mention of one thing implies the exclusion of 

another272. Since Ikwerre/Ibo language was never stated or mentioned, the Diobus 

representative did not understood its contents. This lends credence to the assertion that the 

Diobus, Rumuemes, Rumuobiokanis, Rumuomasis, Rumuokrushis and Oginibas273 of the 

Ikwerre ethnic stock never understood the contents of the agreement and the extent of their 

land which the colonial government were about to acquire to build the city of Port Harcourt. 

They acquiesced to it in the 100 year old compulsory acquisition agreement274 in spite of its 

defective state. 

 

 

Although the acquirees communities in consideration of their willingness to sell and grant 

their rights, interests and title upon the land were stated to have received amounts ranging 

                                                 
270          Etta v. Dadzie (2000) 4 NWLR (Pt.652) 168 at 174-175 (CA) 
271          Ibid at 2287 -3000. 
272 Ogbuninya v. Okudo ((1979) 6-9 SC 32 at 49, Tofi v. Uba (1987) 3 NWLR (Pt.62) 707 (CA), Attorney 

General Bendel State of Nigeria v. Aideyan (1989) 4 NWLR (Pt. 188) 640 SCN 
273           Diobus, Rumuemes, Rumuobiokanis, Rumuomasis, Rumukrushis and Oginibas were the Ikwerre 

villages’ representatives that executed the original agreement dated 18th May 1913 transferring the Port 
Harcourt land to the British colonial administrators. 

274 The doctrines of laches and acquiescence may be invoked against the Diobus for culpable delay and 
consent implied by their conduct for over 100 years- Manko v. Bonso (1936) 3 WACA 62, Udo v. 
Obot (1989) 1 NWLR (Pt.95) 59 at 61 (SCN). This is unlikely because in compulsory purchase by the 
Crown for public purpose, the acquirees have no choice of refusal. It is a compulsory sacrifice for the 
common good beneficial to the entire community- Metropolitan Board of Works v. McCarthy (1874) 
31 LT 182 at 184, Nwanganga v. Governor Imo State of Nigeria (1989) 4 NWLR (Pt.92) 350. 
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between ₤3000 to ₤100275 British pounds sterling respectively, it is not very clear what 

part(s) of the land belonged to each of them. In support Omereji and Tsanaaka asserted 

…. “it is not clear from the Agreement who or what town or village owned what part of the land so 

acquired and although the survey plan attached to the 1913 Agreement vaguely indicates 

certain portions of the land as belonging to the various towns and villages, it is doubtful 

whether the amounts they received as consideration bore any relation to the amount (quantum) 

of land allegedly surrendered276”  
 
This may not represent a correct account because a careful look at the land acquisition 

map attached to the 1913 agreement indicated that Diobus farms comprised about 

more than the ninety percent of the land acquired while the Okrika villages referred to 

in the North-Eastern parts of Trans Amadi Industrial Layout in the map constituted 

about less than the ten percent277. In this respect, there have been spurious claims not 

only by the parties but by interlopers alike. The Okrika people who were the 

signatories claimed that the eastern part of the land as indicated in the survey plan 

attached to the 1913 Agreement belonged to them. In support of the claim, they 

averred the Okrikans villages indicated in the survey plan referred to Azuabie, 

Okujuagu, Amadi-ama, Abuloma and Ozuboko278 stated are co-owners of part of the 

North-Eastern flank of Trans Amadi Industrial Layout of the Port Harcourt lands 

acquired.279 

 

In response, the Diobus averred that the colonial administrators actually acquired only 

their own - farm land called Igwuocha or Obomotu. In support of the above, it was 

asserted thus:- 
…. “Do you know that the chiefs and elders of Rumueme were paid the sum of ₤150.00? Of 

course, you know that at no time in history had any part of Rumueme land been 

included in the area of Port Harcourt covered by 1913 agreement even though they are 

                                                 
275 The question was whether these sums of - ₤3000 to ₤100 represent adequate, just, fair and reasonable 

compensation for the land they surrendered is the subject of this work in chapters 4 to 7. 
276 Omereji EN, Tsanaakaa N. - Land Use & Tenure in Niger Delta: - case studies of Port Harcourt & 

Environs (1912-1970) 44-45. 
277          See the map – the survey plan of the land now known as Port Harcourt at the appendix p.234  
278      These are the Okrikans villages that inhabit the eastern part of Trans Amadi Industrial Layout Port 

Harcourt. 
279 Okrika claim to ownership of Port Harcourt; seek redress - Post Express Newspaper (1997) Friday 9th 

May 27.  
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our brothers280 and they too signed the agreement281”. 

 

Frank A. Odum in his argument articulated the following:- 
…. “After the 1913 agreement, there were others in 1927 and 1928. The Rebisi (Diobu) 

people having seen that only their lands were acquired by the colonial government and 

that other communities mentioned in 1913 agreement whose lands were not acquired 

such as Rumueme, Rumuomasi, Rumukurushi, Rumuobiokani, Oginiba and Okrika 

were included in the payment, protested to the British government. The 1927 and 1928 

agreements respectively were made only with the people of Rebisi (Diobu) whose lands 

were acquired. You can never see any Okrika mentioned in the 1927 and 1928 

agreement which superseded282 that of 1913. The British government wanted to extend 

their acquired area, was the reason why they invited Rumueme, Rumuomasi, Oginiba, 

Rumuobiokani and Okrika to join in 1913 agreement. How come only the Okrika is 

claiming part ownership of Port Harcourt? How come other signatories are not? The 

Abuloma in my own days was a farm area. I went there farming with my mum, the 

water front at Trans Amadi was where we received Okrika fisher men and women, as 

they arrived we bought fishes from them and they bought yams, cassava from us... 

Some of them were given land to stay by Diobu people and keep their belongings till 

when they return again283.  

 
There is credence in these assertions because a critical look at the colonial survey plan 

attached to the 1913 Agreement indicates the inclusion of Woji284 people’s land, their creeks, 

water ways and rivers in the North-Eastern part in the map for the initial proposal of the 

quantum or size of the land to be acquired amongst other portions of lands belonging to other 

villagers for the total lands estimated for use as the Port Harcourt city. Surprisingly Woji 

people were neither made parties to the 1913, 1927 and 1928 Agreements nor were they paid 

any compensation. In fact despite the initial survey mapping of the total area to be acquired, 

Woji people’s land was subsequently not acquired even though they were indeed included in 

the survey map of Port Harcourt but their river and creeks were acquired but surprisingly they 

                                                 
280 The ancestor of Diobu (Rebisi people) is called “Apara” who also begat Rumueme, Rumuokwuta, 

Rumuigbo, Rumuola. Rebisis are collectively known and called Diobu people.  
281 Omereji & Tsanaaka field work and interview with His Royal Majesty (king) Sunday Nnanta 

Woluhem-(Eze Epara Rebisi). He was an English trained Barrister, a historian and Paramount Ruler of 
Port Harcourt. 

282          Albeit supplemented. 
283 Hyperlink naijaintellect Nigerian World Forum dated 10-16 August 2010 1-2.  
284      Woji Town is part of Evoh. Their creeks and rivers were acquired to build Port Harcourt city but 

surprisingly they were omitted in the payment of compensation by the colonial administrators. 
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were not paid compensation by colonial administrators. 

 

Furthermore, the Diobu people assert only their own lands were acquired and the Okrika 

villagers indicated in the North-Eastern flank of the colonial map and survey plan were their 

customary tenants285 and consequently, Okrika land was never acquired despite the 

compensation paid to them ex-gratia in order to make them happy. They questioned the 

rationale of paying more compensation of ₤3,000 to the customary tenant - the Okrikans286 and 

less to the customary overlords the Diobu people. This accounted for the rejection of the 

initial offer of ₤2,000 as unfair and inadequate purchase price to the Diobu people even 

though they thumb printed (rather than signed) the agreement287. Dr Anyanwu confirmed this 

historical fact as the reason for the rejection of the price of ₤2,000 to be paid or allegedly paid 

by the colonial administrators who acquired Diobu (Port Harcourt) land that:- 
…. “First that the sum offered was considered inadequate for the amount (quantum) of the land 

acquired. Secondly, it was contrary to the traditional usage to sell land which was a legacy 

received on trust from the ancestors for the benefit of the present and future generations. 

Moreover, the Diobu chiefs threw away the ₤2,000 voucher which was handed over to them at 

the time of signing the agreement into the bush and it was discovered accidentally by a surveyor 

in the locality a short time afterwards288”. 

 
The Diobu people regarded the purchase price as unfair and too low289 for their farm lands 

compulsorily acquired. In fact, the price purportedly paid was not an adequate compensation 

commensurate with the larger quantum of land measuring 25 miles in total area initially 

acquired. 

 

There were many petitions to the colonial administration and litigation in protest against the 

unfair 1913 Agreement. Governor-General Sir Clifford considered the grievances of the 

Diobus and instead of abrogating the 1913 agreement actually amended it by the Penny Stamp 

                                                 
285  See Ownership of Port Harcourt: Peace in Rivers State p. A18 Guardian Newspaper (1997) Sunday 

17th August.  
286  If they are adjudged customary tenants, the extent of their compensation shall be two thirds of the area 

they occupy while their overlords; one third on the area they now occupied. (It is fully considered in 
chapters 4, 5 and 6 below). 

287 Eze S.N. Woluchem (above), Nduka, O. Acquisition of Port Harcourt - some unanswered questions 
(1976) vol. 1, 19 Journal of Niger Delta Studies. 

288 Anyanwu, C.N. –Port Harcourt 1912-1957: A Study in the Rise and Development of a Nigerian 
Municipality 75. 

289 Anyanwu, C.N. 77- 99. 
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Agreement dated 29 October 1927 made between Chief Wobo290 and the headsmen of Diobu 

people and the acting residents Sir O.W. Firth. By virtue of this subsequent amendment, the 

Diobus acquired the right to farm outside the township area until such a time as the 

government may require to use such land, subject to 12 months’ notice; of this intention to do 

so and compensation be paid for houses found necessary for demolition291. 

 

Pressure was further mounted on the colonial administrators which culminated in a further 

variation of the terms of the 1913 Principal Agreement on the 02 May 1928 made between the 

headsmen of the Diobus and Sir Graeme Thomson, the Governor of the Colony and 

Protectorate of Nigeria. By virtue of this supplement, the Diobus became entitled to an annual 

rent of ₤500 (not included in the 1913 Agreement) and the payment of arrears of the purchase 

price of ₤7,500 dating from 1913, instead of the purchase price fixed by the 1913 agreement. 

These variations, substitutions and additions were inserted and backdated as the terms of the 

Principal Agreement of 1913.  

 
The third agreement of 1928 is very important because the purchase money of ₤7,500 replaced 

the rejected amount of ₤2,000 contained in the principal agreement of 1913. As can be 

deduced from the contents of the 1927 agreement, it provided for the return of some of the 

Diobus farmlands and their ancestral292 homes293 including their shrine land of the goddess294 

of the Rebisi295. There was no mention that the colonial administrators ever returned farms to 

any other tribe or village other than the Diobus to suggest any joint ownership of the Port 

Harcourt. As we have seen, the colonial administrators instead of the Treaty of Cession like in 

Lagos chose to use the newly promulgated Public Land Acquisition Ordinance 1908 to 

compulsorily take the native title belonging to the Diobu Ikwerre people of Nigeria.  

 

The Crown used its imperial powers to acquire the title and interest of the natives in this form 

without payment of adequate compensation296 or at least the compensation is still disputed as 

inadequate. 
                                                 
290          Chief Wobo was the one of the principal representatives of the Diobus. He was one of those who thumb 

printed for the Diobus for the 18th May 1913 agreement. 
291 Penny Stamp Agreement dated 29th October 1927 
292 Omereji & Tasnaaka 46-47. 
293 Anyanwu,112. 
294           Goddess is a little deity who acts as a messenger or a medium to transfer Africans’ supplications/ 

prayers to the Supreme God who is known as Chi-Ukwu (Jehovah) in Christianity. 
295 Anyanwu 112 
296 This is the subject of this research. 
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3.10 LEGAL INTERPRETATION OF THE 1913, 1927 AND 1928 

COMPULSORY PURCHASE AGREEMENTS 
 
The legal effect of the Principal Agreement of 1913 and the supplementary ones of 1927 and 

1928 were tested in Chief Joseph Wobo and Nine Others V. Attorney General of 

Federation of Nigeria297 where the Diobu people took legal action against the colonial 

government of Nigeria. They claimed ₤75,000 damages and denounced the 1913, 1927 and 

1928 agreements which they described as defective and tainted with fraud. They lost the 

action at the High Court and appealed to the West African Court of Appeal. In their appeal 

they argued that Exhibits “F and G” (1913 and 1928) agreements were not for sale but for 

lease and that the parties were not ad idem when they were executed. 

 

Counsel for the appellants further argued that after the execution of the Agreement dated 18th 

May 1913 (Exhibit “F”), the government took no further interest in the matter for a period of 

14 years, that the purchase money of ₤2,000 was not paid, that the government’s conduct 

amounted, in law, to an abandonment of the contract, and that the Agreement date 2nd May, 

1928 (Exhibit “G”) could not revive the earlier agreement even if the parties consented to its 

doing so. 

 

Counsel also submitted that a payment of an annual amount of ₤500, forever, as provided for 

in (Exhibit “G”) was nothing more than payment by instalments  and until the final payment, 

the governments were merely tenants at will. It was also contended that Exhibit “G” was void 

for uncertainty (i) as regards the purchase price (ii) and the area of land conveyed by the 

Diobu chiefs were uncertain. For the Attorney-General it was argued that the two documents 

were assurances and the court was invited to hold thus:- 

 

The evidence showed that the parties were neither ad idem nor was there any uncertainty as 

                                                 
297 (1952) 14 WACA 132 (This appeal was brought under the Petition of Right of Ordinance Cap. 167 

Revised Edition of Laws of Nigeria 1915). 
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to the area of land in question or as to the price, both having been specified and the land 

having been shown on the plan attached alongside. The court held:- 

(i) The first agreement was not abandoned; under it the government entered into 

possession of a portion of the land, and that agreement was mentioned again in the second 

agreement, which was incorporated into the first. 

(ii) There is nothing to prevent a vendor of land from agreeing to accept an immediate 

payment and so much per annum ad infinitum instead of a larger lump sum down payment298. 

By virtue of the first document the chiefs agreed “to grant and sell” and it is referred to in the 

second document as an agreement “for the sale and purchase”. These words operate as a 

transfer, but the documents constitute a binding contract of sale and there having been part 

performance of it, the appellants held the land (less the portion granted to them by the 

governor) as trustees of the governor and were bound to execute a conveyance of the land to 

him if so required. The appeal was dismissed with costs and a further appeal to the Privy 

Council was also rejected299.  

 

It is noteworthy to observe that none of the other ethnic groups and villagers who were 

signatories to the 1913 Agreement ever petitioned, contested  or appealed against the question 

of the British colonial government’s compulsory purchase of native title to the land and the 

issue of compensation. It was only the Diobus whose farm lands ‘Obomotu’ or ‘Igwuocha’ 

that were actually acquired.  

 

3.11 EFFECT OF THE ACQUISITIONS OF NATIVE LAND TITLES BY 

THE BRITISH COLONIAL GOVERNMENT 
 
It is also necessary that we consider a comparative interpretation of other agreements in the 

commonwealth countries in order to shed more light on and examine the efficacy of the 

Hargrove agreement for the acquisition of Port Harcourt. 

 

As a result of the abolition of the slave trade, the acquisition of the land titles of the natives300 

                                                 
298 Judgment delivered on 30th October 1953 by the Privy Council Chief Woo and others v. Attorney 

General Federation of Nigeria. 
299 Ibid. 
300 Diobu-₤2,000.00, Rumueme ₤150.00, Rumuomasi ₤100.00, Rumuobiokani ₤100.00, Oginiba ₤300.00, 

Okrika ₤3000.00 but surprisingly Woji was not paid. The total sums received or paid was ₤5, 650 (five 
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the formation of peaceful government, urbanization, industrialization, alienation of lands 

through sales, pledges, mortgages and gifts of land, Nigeria gradually developed. These 

transactions had various effects on the native land and made land and more it easily alienable 

for commercial purposes. 

 

The transfer of sovereignty to the Crown via the Treaty of Cession enabled the colonial 

administrators on behalf of the Crown to start the processes of appropriation or compulsory 

purchases of land titles belonging to the natives or indigenous people. They also enacted 

legislation such as the New Zealand Land Claims Ordinance 1841, the Imperial Waste Land 

Act 1842 and the Crown Land Ordinance 1904, along with subsequent amendments to 

facilitate all the acquisitions of native titles to the Crown. The effect of these preliminary 

legislative enactments vested all the land in Nigeria and New Zealand in the Crown. The 

passage of the legislation signalled the process of extinguishment of native title301 directly through 

compulsory purchase or statutorily taking or conversion of the lands of the indigenous owners 

by the Crown. 

 
In this way, native title to land was notionally extinguished and the Crown converted it into 

conventional fee simple estates302. The Crown acquired other native titles in the colonies and 

made subsequent grants of it into freeholds to the subjects. These later grants were traceable to 

Crown-derived title303. The doctrine of freehold tenure emerged, thus making the Crown the 

ultimate sources of all the titles granted to the subjects in the colonies304. In the course of time, 

two categories of estates, freehold and leasehold developed and were superimposed. The 

second category essentially concerns the relationship between landlord and tenant305. The 

freehold estate is basically the fee simple absolute in possession. Since imperial laws were 

made applicable so far as the local circumstances of the colony could permit306 the Crown’s 

radical title is a technical and notional concept which is not inconsistent with the common law 
                                                                                                                                                        

thousand six hundred and fifty British Pounds Sterling). The adequacy of these compensations is the 
central theme of this work. 

301 Ngati Apa v. Attorney General of New Zealand (2003)3 NZLR 643 
302 Bennion, Brown, Thomas & Toomey-New Zealand Land Law (2005) 3rd Ed. PP. 5-11(Thomson & 

BrookersWellington). 
303 British colonial government conversion of the lands into conventional freeholds-see S. 7 (i) Land 

Registry Ordinance No. 15 (1923 Tanganyika) repealed by S. 115 Land Registration Ordinance 1930 
(Tanzania). 

304 Faulkner v. Gisborne District Council (1995) 3 NZLR 622 at 626 per Barker J. 
305 Veale v. Brown (1868) NZ CA 152, Re Van Enckevort (Bankrupt) (1990) 1 NZ Conv. 590 at 599, 
306 Pan Asian Company Limited v. National Insurance Corporation of Nigeria (1982) 9 SC 1 and Jack-

Osimiri U-Modern Law of Landlord & Tenant 1-10. 
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recognition of native title307.  The applicability of the doctrine of estates is a mere 

constitutional matter which has nothing to do with any legal interest of the Crown in the land 

itself308. The Diobus development is comparable to the New Zealand position whereby as soon 

as the Crown had exercised its sovereign power to regrant an interest in land309 in respect of 

plots of land over which it already acquired sovereignty310, the usufructuary rights which 

resided in the indigenous people as native title may be extended to exclusive ownership with 

incidents equivalent to those recognized as fee simple title311. 

 

This is the theoretical basis on which the Crown notionally converted aboriginal title in land 

into the conventional freehold estates. In support of this assertion is the argument that the 

transfer of radical title only provided a theoretical basis for tenure and estates, it merely sets 

out the Crown’s basic authority to deal with colonies/territories within which customary 

interests exist312. This argument is tenable because as soon as native title is extinguished, a 

vacuum is created which the notional doctrine of estates would fill. This is subject to the 

argument that the former native title holder may reclaim the land to avoid vacuum that may 

possibly be created  

 

3.12 PROOF OF OWNERSHIP OF NATIVE TITLE TO LANDS IN PORT 

HARCOURT DEDUCED FROM COLONIAL PROGRESS REPORTS 

AND OTHER DOCUMENTS 
 
The next hypothesis is to examine the agreements and impact of the law, make suggestions, 

drawn inference of facts and deductions to establish native title in land now known as Port 

Harcourt. The Diobus (Rebisi clan) is of the Ikwerre tribe which is part of the greater Igbo 

ethnic nation. The Diobus assert the entire land that comprised 25 square miles of Port 

Harcourt belonged to them exclusively. All other occupants enjoy their grants of land as their 

customary tenants and licensees. They assert that the entire town of Port Harcourt was Diobus 

                                                 
307 S. 5 Imperial Laws Applicable Act 1988 (New Zealand). See also Robert-Wray, Kenneth - 

Commonwealth & Colonial Law (1966) 626-630 (Stevens London). 
308  Ngati Apa v. AG. (above). 
309  Ngati Apa v. AG (above). 
310  Mabo v. State of Queensland No.2 (1992) 175 CLR 1 at 50. 
311  Though subject to the burden limited to the use and occupation rights of customary land owners-

Amodu Tijani    v. Secretary Southern Nigeria (above) 410 and St. Catherine Milling & Lumber Co. 
(above). 

312 Delgamunkwe v. British Columbia (1997) 3 SCR 1010 at 111-119. 
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farm land as indicated in the survey plan attached to the 1913 agreement. Its coverage spread 

from the present Bernard Carr313 street to Government Comprehensive Secondary School Port 

Harcourt314, the old GRA and the Nigerian Ports Authority complex1. 
  
There are progress reports from the London archives of the colonial administration which 

positively support the claim of native title to Port Harcourt city in favour of the Diobus. A 

Commission of Inquiry was set up by the British colonial government to address the fears of 

minorities’ tribes’ fight for autonomy prior to the Nigerian independence. Its report published 

in 1958 is instructive and its contents are in support of the ownership of the city of Port 

Harcourt by Diobus of Ikwerres. It found as a matter of fact that the city of Port Harcourt was 

built on Diobus land of Ikwerre tribe of the Ibo nation:- 
…. “The Rivers Province was a recent formation and was designed to meet the long standing 

complaints of the people…it includes the two divisions of Brass and Degema, both 

overwhelmingly Ijaws and the Ogoni division; inhabited almost entirely by a tribe of the same 

name. The former rivers province also include 300,000 Ibos of whom 250,000 are in Ahoada 

division and 45,000 in Port Harcourt - the total of 747, 000 Rivers Province, 305,000 are Ibos, 

240,000 are Ijaws and 156,000 are Ogonis. Port Harcourt town is a town of recent growth and 

rapidly increasing importance, it is built on land that belonged originally to an outlying 

indigenous branch of the Ibo tribe called Diobu. But it is largely inhabited by Ibos from the 

interior who have come to trade or seek employment315” 

 
This is a public document of more than 50 years old. Its contents and validity have never 

been contested by the predecessors of the original parties to the 1913 Agreement. It raises an 

inference of proof of ownership of the city of Port Harcourt by the Diobu people. 
 

Secondly, the colonial progress dispatch of the then Governor of Southern Nigeria Sir 

Fredrick D. Lugard anticipated spurious claim(s) of intruders into Port Harcourt regarding 

native title. On 25th September 1913 in continuation of his dispatch no. 103 of 18th August 

1913 to the Secretary of State for the Colonies, Sir Lugard reported the progress made in the 

land acquisition and survey of the site for a new seaport and railway terminus the Eastern 
                                                 
313 This is in contradiction and contrast to the submissions of Fiberesima J.A. (Justice)-Indigenous Land 

Tenure of Okrika people (1999) 1. 
314 The term Gborokiri is the name of the local market, whereby Okrikans traded their fishes in exchange to 

food crops of the Ikwerres/Ibos. The actual high cliffs, the railway terminal, the mini-town besides the 
Nigerian Prisons, the Boat Yard and to the Stella Maris College Port Harcourt were all called “Ohia 
Welesi” the farm lands of Diobus.  

315 (1958) Wilkinks Commission of Inquiry Report chapter 5 paragraph 13. 
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Province of Southern Nigeria (which covers the facilities to be used which were prioritised as 

a result of the discovery of coal at Enugu-Ngwo) wherein he stated that: 

…. “I have already taken steps to acquire the land before fictitious claims and artificial inflation of 

value should have increased the difficulty of acquisition. The occupiers belong to a single village 

named Diobu316”. 
The most logical inference to be drawn is that since no other ethnic groups were mentioned, 

there is no other conclusion other than the land belongs to the Diobu exclusively. 

 

The third factor in support of exclusive ownership of the native land of Port Harcourt was that 

the original name of the city though changed but was nevertheless stated. Sir Lugard in the 

further progress dispatch reports, in relation to the name change that replaced  the Diobu town 

of “Igwuocha” to an English one, he stated that:- 
…. “I have the honour to enclose for your information, charts of the estuaries and rivers in the 

neighbourhood of the proposed ports and terminus of the eastern railway at Diobu or more 

correctly Igwuocha (the high cliff). In absence of any convenient local name, i would respectfully 

ask your permission to call it Port Harcourt and I anticipate that in future, it would be one of the 

most important ports in the coast of West Africa317. I am sure that you will concur with me in 

considering that very great credit is due to Lieutenant R.H.W. Hughes, R.N.R. who has worked 

indefatigably to produce this chart. Steps are being taken to provide at once the necessary buoys for 

the channel at an estimated cost of ₤1000 and to remove the small shoal at Igwuocha at a cost of 

₤300”. 
 
In accepting the proposal of the Secretary of State the Right Honourable Sir (Captain) Lewis 

Harcourt hoped that some method would be found of making it publicly known that the name 

was not suggested by him but was adopted at the express request of Sir. F.D. Lugard, the 

Governor. This was on 22nd August 1913. 

 

Before this date what is now the old GRA (Government Reserve Area), the mercantile area, 

seaport, the railway terminus and the old part of the township was known as Igwuocha 

officially. This was confirmed in several official letters, dispatches, and minutes and even on 

                                                 
316 Progress dispatch Reports dated 22nd May 1914 paragraph 10. In Africa notably Nigeria every city is 

named after its founder. Diobu is normally referred as the people and their place.  
317 Dispatch from Sir Lugard to the Secretary of State for the colonies dated 13th August 1913. 
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receipts issued by chiefs themselves318. And some of the documents referred to in the schedule 

to chapter two319:- 

 

In none of these documents was it suggested or represented that the land comprised in the 25 

square miles was ever known by any name different from “Igwuocha” or “Obomotu”, 

therefore no other ethnic group was called Igwuocha or Obomotu, no other ethnic group can 

lay any claim to or be associated with the name “Port Harcourt” in any way320. 

 

These pieces of evidence lend credence to the single ownership of native title to all the Port 

Harcourt lands by the Diobus. Besides the words ‘Obomotu’ or ‘Igwuocha’ indigenous 

names for which Port Harcourt lands were known prior to the 1913 compulsory acquisition 

by the British colonial administration, they are all Ikwerre/Ibo names meaning the city of 

‘sunshine’. The colonial administrators changed the name as indicated above. This reinforces 

the assertion of exclusive ownership by the Diobus. Even the records available in British 

museums and the British colonial office in London show the British colonial administrators 

who established the Catering Rest House which metamorphosed into Government House in 

Port Harcourt initially registered it as – “Catering Rest House Igwuocha”. It was later 

changed to the present name “Delta Hotels Limited Port Harcourt”.  

 

3.13 EVIDENCE AND CASE LAW IN SUPPORT OF NATIVE TITLE OF 

DIOBUS IKWERRES TO PORT HAROURT LANDS 
 
On the Eastern flank of the survey plan attached to the 1913 Agreement are small settlements 

referred to as Okrika villages321. The Diobu people averred that the Okrika indigenes who 

reside in these areas live there as their customary tenants. The Diobus allege these Okrika 

villages in the Trans Amadi Eastern flank were built on Diobu native land322. The evidence of 

                                                 
318 See the Port Harcourt Question: - A manifestation of political power vacuum (August 1994) 1-7 

(Publication of Ogbakor Ikwerre Convention). 
319 Continuation of the dispatch (op. cit). 
320 Port Harcourt Question 6. Igwuocha in Ikwerre/Ibo means city of sunshine synonymously with Enugu 

which means city built on top of the hills.  
321 Ama-Amadi (an Ikwerre Ibo name which the Okrikans renamed Amadi Ama to reflect Ijaw slant, 

Ozugboko – Ikwerre name for very fertile land, Okwujuagu-Ukwujiagu Mgbada-ria-ya-eso: meaning 
when leopard had broken legs, the antelope dares it to a race) Abuloma villages that lie across Trans 
Amadi Industrial layout Port Harcourt- See Peace in Rivers State (1997) 17th August A18 Guardian 
Newspaper. 

322 Variously sub-named Eli-Ochicha land, Ekwu-Rumueza land and Eli-Ijiji land. 
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acquisition of native title through original settlement of unoccupied Trans-Amadi land is 

traceable to the Diobu remote progenitor ‘Chief Amadi Isiiowhu’ - an Ikwerre man who was 

the first to set up a fishing village there323. The village Ama-Amadi or Amadi-Ama was 

named after him as the original founder. The fishing village324 was also used by traders who 

were mainly from Ogoloma in the Okrika clan and other traders from other Okrika villages 

who came to the Diobu market called “Ahia Mmakara”. These traders used what latter became 

known as Okrika villages as a resting/ waiting place pending a favourable tide on their 

movement back home. Later some of these Okrika traders and other Ibos traders who came 

from the hinterlands after the abolition of slave trade settled at Ogoloma. The two groups 

came to the Diobu chiefs and asked for permission to settle on the site. Prominent among 

them were Chief Olunwa (from the Ibo hinterland), Chief Okoroafor (also from the Ibo 

hinterland) whose descendants now changed their name to “Iringe” and Onyekwere (also from 

the Ibo hinterland) now renamed “Tubobereni”. They were brought to the Diobu chiefs by 

Chief Amadi and his brother Alikor. Some Okrika families followed over the years. They 

were given lands to settle after they duly satisfied the Ikwerre requirement for the grant of 

land for residential purposes such as presentation of traditional kola nuts, drinks, goats and 

other customary rites.  This is fundamental corroborative evidence.325  

 

It is necessary at this stage to examine case law and other authorities which tilt in favour of or 

negative the inference of customary tenancy. The Diobus averred that the inhabitants of the 

Okrika villages indicated on the North-Eastern part of the map of Port Harcourt are their 

customary tenants relying on the above outlined historical facts. In Chief Timothy Agbaka 

(Okrika) v. Edward-Amadi & others of Amadi family Ogoloma (Okrika)326 two families 

(of Ogoloma living at Amadi village) had a dispute over the ownership of a piece of land on 

the Eastern flank alleged to be in the Okrika villages on the map of Port Harcourt. The case 

was protracted and went to Port Harcourt High Court. It is of note that both contesting 

families claimed to have received the grant of the land from the Diobus. The family Chief, 

Agbaka of Amadi-Ama, in his submission gave evidence that sometime in 1893 his family 

was granted the land they live on by the late Chief Osa of the Diobus. Continuing in evidence, 

                                                 
323  Chief Timothy Agbaka v. Edward –Amadi (below). 
324 See Peace in Rivers State (1997) 17th August Guardian Newspaper P. A18. 
325  Port Harcourt question op.cit p.7 
326 (1967) Unreported case of High Court of Eastern Nigeria holding at Port Harcourt suit No. P/107/67 

per Holden J. who later became the first Chief Judge of Rivers State of Nigeria (1970 to 1976). 
Ozugboko is an Ikwerre name meaning very fertile soil. 
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Chief Agbaka of Ogoloma (Okrika) stated that: 
… “Besides the Ogbanga family, the Diobu people gave the land to others of Okrika clan. They gave 

some to Olunwa, Tubobereni, Warianime, Josiah Amadi and Fimie. Defendants are descendants 

from the same Amadi, all come from the same Ogoloma of Okrika Clan. The Diobu people call the 

land Ekwurumueza. My ancestors renamed it Obanga-Kiri. The new settlers call the place Moni-

Ama327”. Isaiah Amadi, a teacher in their village changed the name Moni-Amadi to Amadi village 
 

Hon. Justice Holden Chief Judge Rivers State of Nigeria emphatically held that:- 
…. “Both parties agree that (the land) used to belong to the Diobu people but that sometime ago it was 

given out to them. The dispute is about who gave it out, what they gave out and to whom328”. 

 
This was the lacunae which the Amadi329 family of Diobu represented by Chief Amadi was 

mandated to do by the overlords. He satisfied the court that the original owner of the land 

rightly gave it out to Chief Agbaka of Amadi-Ama who eventually won the case330. As the 

customary tenants, they were entitled to two thirds ratio percentage in the quantum of 

compensation while the Diobus overlords are entitled to one third in support of the eastern 

part of Trans Amadi Industrial Layout which they occupy (discussed below).                                      

 

In addition, there are cases which awarded the Diobus the title to all the Port Harcourt city 

land. The Okrika villages were held to be Diobus’ customary tenants with some rights of 

possession331 which were aimed to make both sides happy332.  

 
The Supreme Court of Nigeria awarded title to the Diobus and consequently all the Eastern 

flank of Port Harcourt city land belongs to the Ikwerres and the Okrika villages who were 

adjudged to be the customary tenants of the Diobu are also entitled to a fractional quantum of 

compensation in respect of their possession. This leads to the inference that the Okrikans 

signed the Port Harcourt 1913 Compulsory Lands Acquisition Agreement not as co-landlords 

or co-vendors but as customary tenants. The Chiefs and headsmen of the different Diobu 

                                                 
327 Pages 108-109 of the records of proceedings. 
328 P/107/1967. Eku-Rumu-Eza means the farm lands of the descendants of Eza. 
329 Amadi is Ikwerre/Ibo name coined from Amadioha-the Ikwerre/Etche “goddess of thunder”. The name 

of this deity has been borrowed not only by the Okrikans but in many parts of Nigeria till date. 
330 P/107/1967. 
331 Chief Victor Woluchem & Others v. Chief Simon Gudi & Others (1981) 5 SC 291-331. 
332 Comments by the eminent citizen Professor Tam David-West Former Minster of Petroleum (2009) 

10th December Vanguard Newspaper pages 1 & 10. 
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(Rebisi) families of the Ikwerre clan owned the native title to Port Harcourt city whose 

administrative control was transferred to the British Crown compulsorily by virtue of 1913, 

1927 and 1928 acquisition agreements. 
 

The Diobus’ averments that the significant settlements (at the north eastern flanks referred to 

in the survey map of 1913 agreement) were the “Abuloma villages”. The Diobus contend that 

the Abuloma people are not of Okrika-Ijaw ancestry but their origin is traceable to Abua, a 

different tribe where they which they were alleged to have migrated from. This is because the 

Abulomas speak Abua language and by virtue of this cultural ethnic affinity they are Abua 

people. As with other migrant settlers at the Amadi villages of Port Harcourt, the Abuloma 

people obtained their settlement by grant, leave and licence of the Diobu chiefs. The Diobu 

people further averred that in spite of the fact that they have lived peacefully with the 

Abulomas, they latter were being instigated to make irrational claims of ownership beyond the 

area they were originally granted by their Diobu overlords. The Diobus averred that from time 

immemorial, the ‘Ukwu-ji-Agu’ village333  was their fishing settlement. In a fiercely contested 

law suit, at the High Court and the Court of Appeal, the Supreme Court finally unanimously 

confirmed that the Abuloma villages are customary tenants while the Diobus are their 

customary over-lords. This is in line with Chief Victor Woluchem and Others v. Chief 

Simon Gudi and Others334 where the contest was for native title to land between Elekahia 

village of the Diobus of the Ikwerre clan and the Abuloma villages of the Okrika clan. Each of 

the parties claimed to have been the original founder of the land and to have permitted the 

other who came later in time, to settle on their land without the requirement of payment of 

tributes. This was some centuries ago as the learned trial judge found. In the end, the trial 

court accepted the evidence of the appellants and rejected that of the respondents. The land is 

large and the appellants did not quarrel with the way the respondents used the land and creeks 

except for a small area shown in plan Exhibit “A” which is verged in verged pink. The area is 

shown hatched in yellow on the respondents’ plan Exhibit “D”. The learned trial Judge 

Alagoa J. (as he then was) held335 as follows:- 
…. “On the issue of trespass, it is not denied that the defendants (Abuloma people) have cleared an 

area for palm estate. It is shown on their plan as covering 26 acres of land. In view of my finding it 

                                                 
333 Meaning in Ikwerre/Ibo language – when a leopard has broken legs, the Dukar/Antelope will dare him 

for a race. 
334 (1981) 5 SC 291-331, (1981) 6 NSCC 214 at 215 
335  Suit No. P/46/1966 High Court of Eastern Nigeria Holding at Port Harcourt. The Judgment was 

delivered on 22nd September 1975. 
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was a clear act of trespass for the defendants to have done so without any reference to the plaintiffs 

(Diobu people). They (the defendants) must consider themselves lucky in view of the nature of 

their defence that the plaintiffs have not asked for forfeiture of the area they now occupy. I will 

award the plaintiffs general damages of ₤500 and restrain them (the defendants) from entering the 

area of the plantation verged pink on the plaintiff plan Exhibit A, to do any manner of work unless 

with express permission of the plaintiffs336”. 

 

The Supreme Court of Nigeria affirmed the judgment and held whether a trial court begins 

with the evaluation of evidence of the defendant before evaluating that of the plaintiff in the 

process of recording the judgment in any case is clearly a matter of choice. What is important 

is that it must be clear from the transcript of the entire case that the court considered all the 

evidence produced at the trial and having placed such evidence on an imaginary scale, the 

balance of admissible and credible evidence tilted towards the plaintiff who in such 

circumstances, would be entitled to succeed. If it tilted towards the defendant, he should 

succeed and the action would be dismissed. In this circumstance, the Court of Appeal should 

not interfere337. 

 

On the question of native title338, the Supreme Court of Nigeria affirmed the plaintiffs’ right to 

be awarded the native title as against the defendants notwithstanding the admission by the 

plaintiffs that they are not exclusive owners because they in fact, own the land communally 

with their kindred, even though these kindred joint owners of other parts of the land have not 

been joined as parties to the suit. Accordingly the question whether the plaintiffs were 

exclusive owners or not was not an issue between the parties in their pleadings and the Court 

of Appeal was wrong to have entertain arguments on this issue or made any issue of the 

extracted evidence. Their lordships were emphatic as per Nnamani JSC who stated thus:- 
…. “I cannot see where the trial judge can be faulted. I am inclined to agree with the learned counsel 

for the appellant that the trial judge’s approach to the evidence was impeccable”. 

 

The credibility of the defendants/respondents’ witnesses who testified that it was the 

ancestors of the defendants who gave the plaintiffs the ancestors’ land on which they settled, 

                                                 
336        This judgment was reproduced in (1981) 5 SC 291 at 293. Other co-owners not joined were 

Oroworukwo (2nd son of Rebisi) and Orogbum kindred’s joint owners. 
337        Per Irikefe JSC at 292. 
338          Native title to the North Eastern flank known as Trans Amadi Industrial Layout referred in the survey 

map of Port Harcourt attached to the 18th May 1913 agreement.  
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was disbelieved by the trial court that:- 

 

…. “Mr. Dappa has rightly drawn attention to the facts that the plaintiffs have averred that apart from 

the defendants they also settled some other people on the land but have not called them as 

witnesses but instead the defendants have called someone from Okuru and Fimie…these 

witnesses from Okrika told the court that the name Abuloma means in Okrika a settlement; 

added to their admission that the land in dispute is called Ozugboko which I have been told is an 

Ikwerre name for a fertile land. The question is whether they were telling the truth when they 

said they were told it was the defendants who put them (the Ikwerres) on the land in dispute. In 

considering this question, I have also taken into account the answer of the first defendant to the 

question whether or not the people of Amadi-Ama and Somiari villages support them in saying 

they were the original settlers of the land in dispute. The Supreme Court of Nigeria finally 

approved the trial court review of evidence”339 

 

The Supreme Court also restated the earlier principle enunciated previously in Amodu 

Tijani v. Secretary of Southern Nigeria340 whose facts are not very different from 
Woluchem v. Gudi under consideration. Their lordships as per Nnamani JSC endorsed 

the reasoning of the trial court’s appraisal of the evidence that:- 
…. “I find that having regards to the geography of the land which is surrounded on the west and south 

by other lands of the plaintiffs, which fact the defendants contrary to paragraph 6 of the 

statement of defence now admit, added to the fact that they have received compensation for the 

vast area in the north which the defendants are now belatedly challenging that; it was the 

plaintiffs who are a simple and unsophisticated community as owners of the land in dispute 

called Ozugboko who allowed the defendants ancestors who are from Okrika to settle in the area 

verged yellow for the purpose of fishing and also allowed them to erect a church and school for 

their convenience. I do not believe the testimony of 1st defendant when he swore that the people 

of Abuloma first settled in the rainbow town because if so, he should know the extent of the land 

of their former settlement341. The plaintiffs assert positively that it was their ancestor Mgbada 

who allowed the ancestor of the defendants to establish a fishing settlement to a defined area 

near the Okpokee River. The defendants who say their ancestor is Abuloma are not able to say 

where he comes from342.” 

 
From the totality of the evidence adduced in Timothy Agbaka v. Edward Amadi (above) and 

Woluchem v. Gudi (above), it is more probable the Okrikans signed the 1913 agreement as 

                                                 
339 Ibid at 310-311. 
340 Ibid at 310. 
341 (1921) AC 399 at 404 
342 (1981) 5 SC 291 at 311-312. 
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“customary tenants in permanent possession” rather than as landowners. 

 

There are views from respected historians343 which confirmed the native title to Port Harcourt 

city land belongs to the Diobu people. 
….“the Port Harcourt division forms the capital area of the State, the inhabitants are mainly civil servants, 

traders, contractors, artisans, technicians, businessmen and women excepting the native Diobu people 

who engage mainly in farming and fishing on a small scale”344.  
 

Strictly speaking, the city forms the capital area of Rivers State with inhabitants who are 

mainly civil servants, traders, contractors, artisans, technicians, businessmen women 

excepting the native Diobu people engaged mainly in farming and fishing on small scale345 

from time immemorial and these are incidence of the acts of ownership and possession as the 

basis of their root of native title to Port Harcourt land. 

 

3.14 OTHER EVIDENCE OF NATIVE TITLE TO PORT HARCOURT   

 
It is clear that the 1927 and 1928 amendment agreements made between the British colonial 

administrators and the Diobu people by its contents supplemented that of 1913. The 

inevitable question is why were the other villages346 not invited to join as parties to the 

execution of the 1927 and 1928 agreements? The answer appears that in the 1913 agreement, 

the lands to be acquired comprising entirely undeveloped farmlands were appraised, 

speculatively and in 1927 and 1928 there were developments which made it clearer that the 

actual owners of the land had manifested themselves. The illiteracy of the previous peoples in 

1913 when only one person (Chief Daniel Kalio) could read and write gave way to a well-

informed literate generation with the spread of western education from 1913 to 1927 and 

1928 respectively when the subsequent amendments were made. 
 

The obvious reason deducible from the above appears to be that those whose lands were 

actually acquired were only the Diobus and only they were considered eligible parties to the 

                                                 
343 Opu-Ogulaya, E.D.W. (J.P Chief of Ogoloma Okrika). He is a respected historian and teacher. 
344 Minority Politics in Pre and Post-Independence Nigeria (1973) Appendix 2. Lecture on the history of 

creation of Rivers State reproduced in the book. 
345 See at Supreme Court of Nigeria judgment in Woluchem v. Gudi (above) at 314 where Nnamani JSC 

affirmed Alagoa J. appraisal of evidence   
346  Other Villages referred to are Rumueme, Rumuomasi, Rumuobiakani, Oginigba and Okrika. 
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1927 and 1928 agreements. The other villages whose land were formerly appraised but were 

not actually acquired at the time were excluded by the British colonial administrators. This 

reasoning has further support by the conduct of the parties excluded from the 1927 and 1928 

agreements – they did not file suit in court in protest or as an appeal challenging the colonial 

administrators. Neither did they apply to court to nullify the 1927 and 1928 agreements which 

excluded them.  

 

The next question is why were the Okrikans’ villages paid compensation if their lands were 

not actually acquired pursuant to the 1913 agreement? On the strength of this payment, the 

Okrikans assert they are the owners of the North-Eastern part of the Trans Amadi Industrial 

Layout Port Harcourt as reflected on the survey map attached to 1913 Agreement. On the 

basis of this part-ownership, co-ownership, or co-landlordship of Port Harcourt, they received 

acquisition fees or purchase price for the North-Eastern flank described in the survey plan 

attached to the 1913 agreement. 
 

The Diobus refuted this and assert that the Okrikans in Port Harcourt were like any other 

stranger/non-native title holder resident in Port Harcourt. They stated that Port Harcourt is an 

omnibus city with other Ibos, Hausas, Okrikas, Kalabaris, Efiks, Ibibios, Yorubas and 

foreigners peacefully co-exist. These non-indigenous people contribute immensely to the life 

and development of the city347. The Diobus assert they actually own all the lands acquired by 

the British colonial administrators. The lands were theirs exclusively and as such they are the 

aboriginal native title owners’ right from time immemorial by virtue of original first 

settlement. They averred their remotest ancestor Ikwerre granted their primogenitor “Apara” 

the land. On the death of “Apara” his lands were shared amongst his children and the Diobus 

(Rebisis) inherited the area known as Port Harcourt.  

 

The Diobus also averred that the Okrikans who live in Port Harcourt land are not the 

aboriginal native title owners for the following reasons. Firstly; they alleged the ₤3,000 or a 

percentage of it paid to the Okrikans were agency fees supposedly made to Chief Daniel Kalio 

because he acted as negotiator. They stated Chief Daniel Kalio hailed from a faraway island 

of the main Okrika town called Kalio-ama and did not own any land in Port Harcourt to 

qualify as a vendor entitled to receive the purported payment as the purchase price. They cited 

                                                 
347 Okalla, Emeka Reuben-Naija Observer, Nigerian World Forum (2010) 10th August 19. 
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Chief Daniel Kalio’s letter to the colonial government - Provincial Commissioner new 

Calabar dated 10th June 1913 (file ref. No. E/1652/13), where he was said to have refuted the 

allegations that:- 
…. “The Diobu Chiefs should stop this talk as it will make trouble in Okrika just now as Okrika people think 

the government paid me something for back348 to help them get the land”. 

 

Indeed Chief Daniel Kalio himself in a letter dated 10th June 1913 complained to the 

Provincial Commissioner, Calabar that Diobu Chiefs were alleging that he sold their land 

behind their back and for which he received special consideration. It was in that letter of 

complaint that he informed the government that Chief Alikwu of Diobu had gone to Opobo to 

brief counsel for advice on how to cope with the demands of the colonial government for their 

purchase of the land. The D.O. (District Officer) Degema in his minutes of 27/6/13 stated that 

he would: 
… “Speak to all concerned when opportunity offers-as the Chief has only been instrumental in assisting”.  

 
It does not appear unusual and improbable having regard to the position and influence of chief 

Daniel Kalio, the failure to specify the portion of land owned by each signatory and the fact 

that the execution of the document were carried out on different dates349 with different 

witnesses it appears doubtful, confusing and difficult to conclude that joint owners would sell 

their properties to the colonial government separately and on different dates. The papers 

available have not suggested that Okrika people and Diobu people ever met any day to discuss 

the transfer of their common or joint properties to the colonial government350. 

 

This letter reproduced by the Diobu Chiefs appears untenable in law because Chief Daniel 

Kalio the only literate signatory amongst exproprietees did not sign as a witness or interpreter. 

Oral evidence or the documents containing hearsay contents will unlikely override the 

documentary evidence of the 1913 Agreement351. The agreement for the payment of ₤3,000 as 

the agency fee is untenable in law because the document looks like a reproduction of hearsay 

evidence. The second plausible and conceivable argument is that the payment of ₤3,000 to the 

                                                 
348     As a form of kick back or commission. 
349     This is revealed on the face of the 18th May 1913 agreement attached at the appendix of this thesis. 
350 The PH Question op.cit.3. 
351 See SS. 37 and 38 Evidence Act 2011, Aeroflot v. United Bank for Africa Ltd (1986) 3 NWLR (Pt. 27) 

188 (SCN) and Afolanyan v. Ogunride (1986) 3 NWLR (Pt. 26) 29 (CA). 
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Okrikans may well be on the basis that some of their creeks were acquired or probably 

appraised for acquisition at the time of making the 1913 Agreement. Even if for nothing, the 

payment would promote peace amongst them and make all the co-inhabitants happy. Most 

probably it was the intention of the British colonial administrators for all the acquirees to be 

compensated financially. In the same way the Rumueme352 was paid ₤150 even when none of 

their land was initially acquired. This argument is at least tenable because the definitions of 

land embrace land covered by water353, things above it and bellow it including benefits derived 

from the land354 as the three dimensions to the definitions of land. This view appears plausible 

in spite of the common law interpretation that land means any ground, soil, earth or solid part 

of earth’s surface as distinguished from the sea355.  This is in spite of the judgement that the 

water in a lake or river is excluded in the definition of land356. Certainly creeks and rivers 

contain water at the surface but certainly in the bottom, constitute lands which accommodate 

the water as its contents. Strictly speaking, land covered by water like creeks, water ways and 

lakes must come within the ambit of the definition of land357. Under S.2 Land and 

Conveyancing Act 2009 (Republic of Ireland) the definition of land includes land covered 

with water. Similarly, the Australian Aboriginal Lands Rights (Northern Territories) Act 1976 

applies to land and sea rights. The general definition of land358 extends to meadows, woods, 

moors, waters, marshes, furze and heath359. This is because in an action for the recovery of the 

possession of a pool or rivulet of water, it must be founded on recovery of land covered by the 

water and not for water only360. This is plausible because rivers, water ways, and lakes 

properly so called constitute land covered with water land being the bed of the stream, lake or 

                                                 
352          Rumueme is one of the sons of Apara and founded Rumueme village. Rumueme land was appraised for 

acquisition and they were paid but the colonial administrators did not eventually acquire their own 
land.  

353 S. 2 (1) Resources Management Act 1991 (New Zealand). 
354 S.2 Town & Country Planning Law (2006). 
355 Salami v. Gbodoly (1997) 4 NWLR (Pt. 499) 277 at 287 per Adio JSC. 
356 Okorie v. Seismograph services (Nigeria) Ltd (1975) 5 ECSLR (Pt. 1) 286 at 287 per Umezinwa J. 
357 S.2 Resources Management Act 1991 (New Zealand). The definition of interests in land involves 

bundles of rights and obligations because under s. 52 Land Transfer Act 1952 (New Zealand) land is 
defined as including massages, tenements, hereditaments, corporeal, incorporeal and every estate or 
interest therein together with all water course, liberties, easements and privileges thereunto, 
plantations, gardens, mines, minerals, quarries, trees, timbers thereon or thereunder. See also Hinde, 
McMorland & Sim--Land Law in New Zealand (2003) Vol. 1 109-120 (Lexis Nexis Wellington). 

358 Ibrahim v. Yola (1986) 4 CA (Pt. 1) 98 at 115, SS. 19, 22 Public Lands Acquisition (Miscellaneous 
Provisions) Act No. 33 (1976) which provides that land includes water or any interest in land or water 
and any right in, to or over land or water. See also S. 2 Land Acquisition Act Cap. 295 (1983 Kenya) to 
the effect that the land includes all lands whether covered with water or not. 

359 Jowitt’s Dictionary of English Law Vol. 2, 105-110. 
360 Hampton Urban District Council v. Southwark (1900) AC 3.  
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pond in which water is contained361. In this respect, the ₤3,000 paid to Okrikans were well 

deserved because they gave out something to the colonial administrators for construction of 

Port Harcourt - their creeks, water ways, water course, liberties, easements and privileges 

thereto. If part of Okrika creeks, rivers and water ways were acquired and partly used to build 

a seaport which facilitated the exports of coal and other raw materials, imports and other 

commercial activities to and from the United Kingdom, the payment of the ₤3,000 was well 

deserved and justifiable as consideration. The third argument the Diobus proffered to establish 

their exclusive native title of Port Harcourt is that the Okrikans are their customary tenants 

who enjoy perpetual possession. If this argument is tenable, the payment may also be deserved 

as two thirds compensation due to customary tenants and one third due to the overlords. We 

shall examine this argument later in light of case law authorities, colonial dispatches and 

progress reports.  

 

There are facts which indicate the Diobu people attempted to repudiate the compulsory 

purchase agreement by their conduct even though it was ineffectual since the colonial 

administrators had already acquired the land/taken possession thereof: 
 

…. “Chief Daniel Kalio Head of Okrika in 1912 through his contacts with Bonny Chiefs was known to 

the colonial government officials, who appointed him to negotiate the acquisition of Diobu land. 

He was interpreter and negotiator for the colonial officers in their protracted negotiation with the 

Diobus which took place at Chief Wobo’s Compound in the present day Abonnema Wharf362 

and sometimes at the house of Chief Atako around present day Port Harcourt Club.  At first 

Diobu Chiefs in accordance with Ikwerre land tenure system voluntarily gave the officials the 

land on which the Catering Rest House was built. This was when the request was for a place to 

build a rest house but when the government talked of outright purchase, the Diobus refused and 

argued that their farmlands of Obomotu and homes at Igwuocha (Port Harcourt) cannot be sold 

as that would amount to desecration of their customs. The Diobu Chiefs whose names appeared 

on the so-called 1913 agreement swore that they neither signed the agreement nor received the 

₤2000 purportedly paid to them...Diobu Chiefs in 1947 challenged the authenticity of the 

agreement in the law courts up to the Privy Council363. They lost because the British statute 

barred access to sensitive colonial security documents till 50 years and denied lawyers access to 

them364 the documents relating to the acquisition of Port Harcourt have been de-classified and 

                                                 
361 Attorney General v. Brotherton (1992) 1 ALL ER 230 at 244. 
362 See the survey plan of 1913 Agreement – Diobu farm lands situate at the present day heart- Land of 

Port Harcourt Township.  
363 Chief Joseph Wobo & 9 others v. Attorney General of Federation of Nigeria (1952) 14 WACA 132. 
364 The Privy Council judgment was delivered on 30th October 1956 in Privy Council Appeal No. 18 

1953-Chief Woo and Others v. Attorney General of Federation of Nigeria. 
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now available in the records offices of the British museum, commonwealth and colonial 

office365”. 
 

From the litigation cases above, it is clear the Diobu Chiefs and Headsmen who were the 

representative parties and signatories to the 1913 Agreement took steps to repudiate the 

Agreement. They were not literate366. When they became aware of their mistake, they took 

positive steps to disown the 1913 agreement and the subsequent amendments of 1927 and 

1928 were made to pacify them. They also attempted to repudiate367 all the three agreements 

of 1913, 1927 and 1928 through litigation at the High Court, the West African Court of 

Appeal and the Privy Council. 

 
There is other documentary evidence which showed the Diobu people repudiated the 

agreements in their own native way by conduct. Sir Graeme Thomson, the Governor of the 

Colony and Federation of Nigeria dispatch to the colonial office stated thus:- 
…. “The various sums were paid over and all the parties were happy except the Diobu who refused to 

accept the ₤2,000 paid to them under the agreement which they signed. There were some efforts 

by the anti-slavery society to upset matters and this drew the concern from the governor that such 

generous terms had never been given before when necessary to acquire land for the important 

public purpose. Be that as it may, the Diobus never accepted the payment but threw away the 

cheque (a native would do this as a symbolic act of refusal). The government got and used the 

land; it is on that land that the town of Port Harcourt, the European Reservation Area and the 

Railway Yard were built upon”368. 

 

Strictly speaking, it was on the basis of this that the 1928 Supplementary Agreement was 

made because the Compulsory Purchase Land Acquisition Agreement cannot be repudiated 

like the ordinary law of contract369. This is the conceivable basis which weighed on the minds 

of the colonial administrators to increase the payment price to ₤7,500 plus ₤500 annual rent as 

per the 2nd May 1928 Supplementary Agreement. 

                                                 
365 Peace in Rivers State (1997) Guardian Newspaper 17th August A18 by Ogbakor Ikwerre Lagos 

Chapter. 
366 There were no illiterate jurats to indicate the language of interpretation in compliance with SS. 1 and 2 

Illiterate Protection Ordinance 1915 now Cap. 68 Laws of Rivers State of Nigeria (1999)-see Okelola 
v. Boyle (1998) 55 LRCN 2994 at 2997-3000. 

367 Repudiation in the Law of Contract occurs as a result of mistake. Strictly, compulsorily purchase is an 
agreement with different characteristics of public good and cannot be repudiated. The remedy of Diobu 
people lies in seeking additional adequate compensation which is the subject of this research.   

368  Colonial Dispatch Progress Report Reference No: CO. 583/154/192 Dated 27th November 1927. 
369 It is not like Ordinary simple contract entitling the parties to repudiate. 
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3.15 NATIVE TITLE TO PORT HARCOURT WATERFRONT SLUM 

SETTLEMENTS 

 
From the authorities examined it is clear the ancestor of the Diobu people “Rebisi” acquired 

Igwuocha/Obomotu land now known as the city of Port Harcourt, through earliest original 

settlement of a virgin unoccupied forest by their remotest ancestor Ikwerre370. All other 

settlers enjoy customary grants of land371 and licences to reside, build churches, construct 

schools and establish fishing settlements from the then simple and unsophisticated Diobu 

community372 between 1893 and 1967 and from the 1970's to the 1990's. Recently there have 

been claims over waterfronts at various locations. The earliest of them was the “Bundu” (a 

slum small village settlement) behind the Nigerian Prison Service Port Harcourt. It was 

inhabited originally by the night soil men373 who dumped human waste at thereon and the 

Okrikans’ claims of its ownership of these settlements have no historical basis374 even though 

the Governor of Rivers State out of magnanimity paid them compensations to cover the 

buildings demolished through urban renewal and regeneration from 2009 to 2013. Tam 

David-West has this to say in disapproval of unnecessary balkanization of Port Harcourt 

thus:- 
….“the night soil men used to live there; go to work at night and after emptying the human waste in the 

water, they walk to their houses at the water front. It takes us to the argument of who owns Port 

Harcourt…permanent ongoing controversy...there are court cases over whether it belonged to the 

Ikwerres or Okrikans.  The courts' judgments show that Port Harcourt belongs to the Diobu Ikwerre 

axis however, these judgments gave the Okrika some rights (customary tenants) and even at that I 

am sure the court decision was aiming to make both sides happy. But claiming the waterfronts as 

                                                 
370 Ajala v, Awodele (above). See Dappa-Bririye, Harold Jeneibiwari Roland (Chief Dr) Minority Politics 

in Pre-and Post-Independence (Appendix 1)- which grouped the Okrikans-Ijaw as part of Degema 
Division and Diobu people as belonging to Port Harcourt Division respectively. This is a further 
indication that the native title to Port Harcourt is vested in Diobu people. Biriye is well respected, 
motivator and highly regarded as the father of minority politics particularly-he lead the creation of 
Rivers State in 1967. 

371 Timothy Agbaka v. Edward Amadi (above), Woluchem v. Gudi (above), see also, Opu-Ogulaya, 
E.E.W (Chief JP)-Lecture on History of Creation of Rivers State of Nigeria (1973) 2nd July published 
in the book titled – Minority politics In Pre and Post-Independent Nigeria PP.33-36. Ogulaya is a 
respected teacher, historian, Chief of Okrika clan and renowned author of books, articles and 
monographs on Okrika history and culture. 

372 Woluchem v. Gudi (above) and Timothy Agbaka v. Edward Amadi (above). The shanties or slums 
settlements are located in Bundu, Njemanze, Nembe, Abonnema wharf and Marine-Base waterfront 
areas of Port Harcourt. 

373           Night soil men are local toilets cleaners. 
374 Tam David-West (2009) Thursday 10th December 53 Vanguard Newspaper page 37.  
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some peoples ancestral home is another thing which nobody can because they are trading depots... 

When we were children these were the places we went to take boat rides to our home/towns in the 

Riverine areas. The same happened in Lagos Victoria islands where parts were reclaimed and some 

people came later to claim ownership. Waterfront is not a home, it is a transport depot or a garage, 

and those claiming it as ancestral home just went and built houses there. That you have Okrika 

waterfront does not mean it belongs to Okrika, any more than Nembe waterfront belonging to 

Nembe people. These are commercial zones. Okrika claim started when their son Rufus Ada-

George reigned as Governor of Rivers State. That was when they started balkanizing Port Harcourt 

and Okrika people felt free to build and colonize areas near the water. That was when Amadi-Ama, 

“Ama-this, Ama-that” sprang up all over Port Harcourt. He sowed the seed of ethnic discord by 

allowing this to happen. If you go to Borokiri, you will see a lot of “Ama” and “polo” (Okrika 

words for compound). There are no “Amas” but only one “Ama – Port Harcourt”. When Ada-

George became the Governor of Rivers State, in order to extend the tentacles of Okrika people he 

allowed his people to embark on indiscriminate colonization and naming of sand filled areas and 

Ikwerre people protested. And they had a right to protest because they are now creating “Amas” on 

lands to which Ikwerres have full valid claim and of which nobody can deny them. Ikwerre people 

have original ancestral right to certain parts of Port Harcourt. So when the Okrika started their 

expansion of “Amas” it excited Ikwerre nationalism. Nobody will like hostile people around him. 

That Ikwerre sensitivity… I support it even though I am not Ikwerre. I am Kalabari and 

Riverine375. How can they circle…Port Harcourt with Okrika “Amas” and “Polos“? Of course, no 

Ikwerre man will take it... You cannot because you are the Governor, make water to flow uphill or 

order the sun to rise from the west and set in the east376”. 

 
Furthermore, there is no native title vested in the occupants of the waterfronts other than the 

right to occupation not attributable to express grant of customary tenancy or licence. Perhaps 

turning a blind eye to squatters may change their status from permissive trespass to the 

protection accorded to adverse possession. Strictly speaking, the inhabitants of the waterfronts 

constitute another group of fishermen from both the hinterlands and riverine areas of Rivers 

State. Initially, the waterfront was a temporary place for periodic fishing and in the course of 

time, they arrived with their families, built temporary structures which they eventually 

transferred into permanent abodes owing to shortage of dwelling places due to the surge in the 

population of Port Harcourt and its environs377.  

 

All the waterfront villages in Port Harcourt were at the edge of the rivers surrounded by 

                                                 
375 (2009) Thursday 10th December 53 NigerianVanguard Newspaper. 
376 David-West, Tam (Prof) (above). 
377 David-West, Tam op.cit He was former Petroleum Minister, intellectual, irrepressible public 

commentator, Professor of Medicine University of Ibadan and of the Kalabari-Ijaw ethnic origin. 
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Diobu native lands compulsorily acquired as per the 1913, 1927 and 1928 agreements378. 

They devolved to the Federal Government of Nigeria from 1948 to 1953, Eastern 

Nigeria Government from 1954 to 1967 and now on the present Rivers State 

Government of Nigeria from 1967 to date. It is currently being redeveloped 

/remodelled by the Rivers State Government's largess to make it pleasant, conducive 

to modern habitation and compliant with international environment standards as 

opposed to the present squalid conditions and the state of lawlessness. 
 

The history of the waterfront shanty villages dates to the post-Nigerian Civil War of the 1970s 

circumstances of an upsurge in the population of job seekers and other migrants in dire need 

of rehousing. Due to the scarcity of decent accommodation, they started squatting on the 

edges of the rivers called the “waterfronts”. As regards the origin of squatters in the Port 

Harcourt shanty villages Kingsley Ogbonda379 confidently asserts that:- 

…. “Occupation of waterfront (edge of the river) was a recent development it started after the 

Nigerian civil war in the 1970’s, 1980’s and 1990’s... Originally as temporary post for Ogoni 

fishermen informally permitted by Diobu for their trade while their wives and children 

remained in their homeland. No community existed in these places. For Abonnema wharf its 

original name was Onu-Abaji Rebisi. The Kalabaris who had their huts there were Ferry-Men 

who used it as temporary posts, boarded their ferries and travelled to their areas in Abonnema, 

Bakana, Tombia and Buguma. My ancestors were born 800 meters from Onumini-Otumonyi 

and Onu-Abaji. The aborigines: - Nsiegbes in the communities of Rumu-Woji (Mile 1) Diobu 

Oro-Abali are astonished by those fed with inaccurate stories with intent to distort facts. Even 
though their occupations have no legal basis, Rivers State Government (RSVG) paid 

compensations to those who could be identified as building owners and spent money in 

developing and reclaimed the lands - due to the magnanimity of the [Rivers State Government] 

in managing the water front issue, an art of statesmanship. There were illegal and official complicity 

in the stampede to grab Rebisi waterfronts. Those who spent money to reclaim the waterfronts did so 

under the misguided belief that adverse possession automatically transmits into legal 

ownership in spite of the circumstances of their illegal possession...unacceptable criminality of 

                                                 
378  Ogbonda, K.W. – Re; What is the Ikwerre Agenda? (2009) Independent Monitor 15th-18th October 

pp’1-3. The learned author affirmed thus: - What is known as “Nembe waterside” (Creek Road), 
Baptist High School, Enitona High School Port Harcourt and the last piece of dry land in the Southern 
top of Port Harcourt the area located to the Government Comprehensive Secondary School Port 
Harcourt, Bundu/Port HarcourtPrisons, Marine Base, Abonnema Wharf/Njemanze waterfront were 
originally called the “Onu-Mini Otumonyi” and “Onu-Abaji Rebisi”. 

379 Kingsley Wichendu Ogbonda is a Lawyer/Political Scientist and commentator in public affairs, Human 
Rights activist who supported NADECO to enthrone democracy in Nigeria, Movement for Survival of 
Ogoni People (MOSOP) against environmental abused and the Ijaws in the Niger Delta squabbles. 
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taking lands belonging to the State. Had the previous officers of Rivers State Government not 

demonstrated irresponsibility; tacitly backing citizens to commit illegal act - to convert public 

properties for their personal use, we would not have contended with these issues today. 

Ikwerre lands acquired by the colonial government are not only the waterfronts but ones in old 

GRA, new GRA phases 1, 11, 111; IV and Ohia Kwu, (now called the Eagle Islands) were 

acquired by the Rivers State Government. In 1990’s an Ijaw man who was director of lands 

used Rebisi Ikwerre land acquired by RSVG to pay those he thought and perceived could offer 

him the governorship of Rivers State in disregard to urban planning regulation and caused 

further problems. 

 

…. “To reverse the urban decay, facilitate redevelopment and modernisation of Port Harcourt to meet 

suitable international environmental standards of decent environment waterfronts buildings were 

demolished and compensations were paid to them out of the magnanimity of the government380. 

 

The above historical accounts stated by David-West and Ogbonda, represent the 

correct origin of the waterfronts.  The native title thereat still vests with the 

original owners - the Diobus. 
 

3.16. CONCLUSION 

 
It is clear that the various treaties the Crown entered into for the acquisition of the 

foreign territories of Lagos, New Zealand, Canada, Fiji and others which make up the 

British Commonwealth caused a lasting transformation of native title from the former 

allodial owners, to the British Crown. Through this acquisition by the Crown, the 

sovereignty over the land was attained while the pre- and post -sovereignty native title 

is still vested in the Diobus. During this colonial period, the money economy replaced 

the hitherto subsistence economy. Further developments resulted in urbanization and 

large scale alienation of land from the natives to support the colonial government. 

Subsequent transformation occurred leading to a centralized industrial oriented 

economy. Subsisting with the native title referred to above, are the customary 

tenancies and contractual licencees who enjoyed grants from the Diobus. They are also 

entitled to compensation. These and other latter developments are fully discussed in 

subsequent chapters. 
                                                 
380  Ogbonda K.W. op.cit 1-3. 
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GLOSSARY: 

1. Rebisi is the father and progenitor of the Diobu people. 

2. Bight of Biafra means the geographical location on Eastern Nigeria in the world 

map. 

3. A jurat is a formal written statement contained in a deed of conveyance 

showing that its contents had been read over and interpreted to the 

illiterate/vendor in a language he/she understands and that he/she perfectly 

understood the contents before affixing his/her mark or thumb print. 

4. Rivers Province was a political creation in Nigeria as a country by the colonial 

administrators. It metamorphosed into Rivers State during the States’ creation 

in 1967. 

5. Catering Rest House was a temporary Rest House built by the colonial 

administrators from 1912 to 1913. It was initially located at the present day Port 

Harcourt club but later moved to Forces Avenue in GRA (Government 

Reservation Area) Port Harcourt. Its name was later changed to Delta Hotels 

Limited Port Harcourt. 
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CHAPTER FOUR 
 

NATIVE TITLE IN COLONIAL AND INDEPENDENCE REPUBLICAN ERA: 

FROM ALLODIAL TITLE, FEE SIMPLE ESTATE, TO THE RIGHT OF 

OCCUPANCY. 

4.00 INTRODUCTION 
 

The British colonial administrators acquired Lagos by virtue of the Treaty of Cession of 6th 

August 1861 and Diobu land (Port Harcourt) through a Compulsory Purchase Agreement 

dated 18th May 1913. Consequently, imperial statutes were imported which converted the 

allodial native title of the Diobus into freehold (fee simple}, fee tail and life estates during the 

colonial era. The imperial statutes of general application, the doctrine of common law and 

equity existing in the United Kingdom as at 1st January 1900, were made applicable to 

Nigeria as the local381 circumstances could permit. This chapter evaluates the nature of native 

title which the British Colonial government acquired and transformed into the categories of 

fee simple, fee tail and life estates. This process continued until independence on 1st October 

1960. The republican era of 1st October 1963 witnessed the parting of ways between the 

United Kingdom and Nigeria in the latter's development of land law. In 1978, all lands were 

nationalized, the fee simple estates were abolished and the former owners were demoted from 

absolute ownership into a kind of estate in a diminutive form called the “right of occupancy” 

enshrined in the Land Use Act 1978.This type of estate is unknown to the United Kingdom 

law of real property but it has some attributes of a determinable head-lease peculiar to 

Nigeria, Tanzania and to a lesser extent Hong Kong and Singapore. The strange concept of a 

trust imposed on the State Governor is also evaluated. This chapter concludes that the 

character of the tenure - the native title of the Diobu people - still remains substantially the 

same despite the administrative control vested in the State Governor. The precise knowledge 

of the quality of estate, into which the primordial allodial native title of the Diobus was 

                                                 
381    The local conditions prevailing in Nigeria as the time- S. 15 High Court Laws 1963 (Eastern), S. 28 

1963 (Northern Nigeria), Nyali v.  Attorney General East Africa (1956) QB I (1956) ALL ER 646. 
. 
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converted into, is vital to the reassessment of adequate compensation which they are seeking. 

 

  

4.01 RECEIVED UNITED KINGDOM LAND LAW & DOCTRINE OF 

ESTATES, TENURES IN LAND 

 

The legal effect of both the Treaty of Cession of Lagos and the Compulsory Purchase of 

Diobu land were the transfer of allodial native titles to the Crown made lands in the colonies 

rank pari-passu with those in Britain subject to the use and the occupation/possessory rights - 

native titles of the Laotians and the Diobus382. The doctrine of freehold tenure emerged, 

thereby making the Crown the ultimate owner of all the lands while the subjects383 were 

granted /or deemed granted the land by the imperial monarch384. In the course of time, the two 

estates of freehold and leasehold developed. 

 

4.02. CLASSIFICATION OF ESTATE OF FREEHOLDS IN LAND 
 

The first category is the freehold which it is capable of lasting for ever unless it is determined 

by subsequent events. It consists of the following:- 

 

 

4.03 FEE SIMPLE ESTATES 

  

The fee simple absolute in possession385 fundamental feature is that it could potentially last 

for ever and its owner has an unlimited interest, the largest estate in land386 and enjoys 

completely all the rights and privileges legally possible in such land387.  It is an absolute 

ownership388 in perpetuity purportedly transferred by successive grants389. In Uganda, it is 

                                                 
382  Amodu Tijani v. Secretary of Southern Provinces (1921) 3 NLR 24. 
383  Veal v. Brown (1968) 1 NZCA 152, Re Van Enckevort (Bankrupt) (1990) 1 NZ conv. C 190 at 589. 
384   Alison, Bennion, Slater, Thomas and Toomey-Guide to New Zealand Land Law 2nd Ed (2000) 14-19. 
385          Commercial Centre Complex Ltd. v. Freeport Commercial & Industrial Ltd (1987-1988)1 LR Barbados 

92 
386  Alli v. Ikusabella (1985) 1 NWLR (Pt.4) 630 at 640. 
387  Wilkinson v. Edusei (1963) 1GLR 393 (Ghana case). Alli v. Ukusabella (above) 
388   Ricquier WJM - Land Law in Singapore (1995) 31 (Butterworths Asia) 
389  Re S. 16 (2) (a) Land Title Act Cap. 157 (1993) 2 SLR 149, 421. 
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called “mailo” land meaning an absolute grant in perpetuity390. In Kenya, it is freehold 

tenure391. Fee simple virtually imports the fullest interest in land. The native title of the 

Diobus later progressed into fee simple estates during the colonial and post-colonial era, 

vested in them communally and not in their individual capacity392. 

 

4.04 FEE TAIL ESTATE 

 

The fee tail estate is the second category. It could last or continue as long as the holder or any 

of his/her children/descendants called “heirs of his/her own body” lives393. If the fee tail 

owner dies or leaves no heir or he/she is survived by a brother/sister or other relatives, the 

estate automatically comes to an end and the property would pass on to the remainder man394  

being the person entitled to the property under the terms of the grant or settlement395. In 

Okesuji v. Lawal396  the testatrix devised landed property to her son for life with the 

remainder to her grandchildren absolutely.  The Supreme Court held that a life estate was 

vested in the son while the grandchildren were vested with a fee simple estate as heirs of the 

body of the son as soon as she died and nullified fraudulent transfer by the life estate holder 

calculated to defeat the reversionary interest of the remainder men397. In spite of the 

subsequent abolition of the fee tail, it is apparent that the interests of the members of the 

Diobu community are equivalent to fee tail estates. This is because children born/adopted into 

the community enjoy interests in the Diobu land equivalent to that of fee tail holders in 

perpetuity. This argument is at least tenable due to the accepted principle of law that native 

title belonged to the entire community few are dead, many are living and countless members 

yet unborn. Since native title to land belonged to past, present and future generations of the 

community, it is submitted the fee tail estate survived398.   

 

 

                                                 
390  Mugambwa, JT. Principles of Land Law in Uganda (2002) 2-5 (Fountain Publishers Kampala) 
391  Krishna Maina-Land Law in East Africa (1967) 73-74 (Oxford University Press Nairobu Kenya) 
392          Like the South African indigenous ownership in Alexkor Limited v. Richtersveld Community (above) 
393  Megarry & Wade 76-88 
394  Okesuji v. Lawal (1986) 2 NWLR (Pt. 22) 417 (CA) Affirmed SC (1991) 1 NWLR (Pt. 170) 666 at 

676 
395  Okesuji v. Lawal (above) 
396  (above) 
397  West Indies case of Gordon v. Burke (1970) 16 WILR 204 (CA). The fee tail has been abolished. 
398  Chief Aleto's  submission accepted by West African Land Commission(1862),  Amodu Tijani v. 

Secretary  of Southern Nigeria (above),  Nyerere, J.K.- African Socialism (above) 
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4.05 LIFE ESTATE 
 

The life estate lasts the entire life span of the holder. In Ebosie v. Phil-Ebosie399, the testator 

devised his land to his third wife in a polygamous marital setting. The Supreme Court held a 

life estate was created in favour of wife No. 3. Similarly in the case of Abodurin v. Adedeji400 

the court held that an allottee of the family land enjoys a life estate thereby a right to occupy 

and transmit the same to his descendants only. 

 

The fundamental feature of the life estate is that it discontinues on the death of the holder401 

and reverts to the grantor or his residuary estate402 or possibly to the remainder man/woman in 

accordance with the terms of the settlement403. In Adebajor v. Adebajor404 the testator devised 

land to his third wife for life or until remarriage. The Supreme Court held this created a life 

interest in favour of the third wife. A life estate owner can enjoy the property throughout 

his/her life but cannot alienate or dispose in fee simple405. In Okesuji v. Lawal406 a devise of 

land by the testatrix to her son for life and after his death unto all her children absolutely 

created a life estate in favour of the son (his heirs were vested with fee simple estate) and the 

son was precluded from exercising the power of alienation. In Biney v. Biney407 the settlor by 

a deed of settlement conveyed the freehold with buildings thereon to three persons as life 

tenants thereafter to his four children as remainder men/women, their heirs and assigns 

forever. The Ghanaian Court of Appeal held that a life estate408 was conferred on the first 

three persons mentioned by the term of the settlement while a joint tenancy was bestowed on 

the children who were entitled to an estate in fee simple absolutely409. 

 

In the light of the above, it would appear the native title of Diobu people still remains 

                                                 
399  (1976) 6 UILR (Pt. 2) 217.  
400  (1976) 3 OYSHC (Pt. 1) 267 at 268. 
401  Adebajor v. Adebajor (1976) 4 SC 25 at 46, S. 67 Law of Property 2000 (Abia Nigeria) 
402  Campbell v. Crooks (1960) 2 WILR 65, 69 
403  Okesuji v. Lawal (above), Campbell v. Crooks (above), Christian v. Michell-Lee (1969) 13 WILR 292 

at 293 (CA West Indies) 
404  (1973) 4 SC 25 at 46 
405  Okesuji v. Lawal (above) 
406  (above) 
407  (1974) 1 GLR 318 at 320     
408           Campbell v. Crooks (1960) 2 WILR 65 at 69 (SC West Indies) 
409           Christian v. Mitchelle-Lee (1969) 13 WILR 392 at 393 (CA West Indies), Noel v. Noel (1958-1959) 1     

WILR 300. 
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equivalent to the fee simple estate in land. Then the usufructuary rights of users - to farm, live 

on the land by erecting dwelling houses thereon and be buried inside the land are arguably 

equivalent to life estate enjoyable in perpetuity by every members of their community or 

families from one generation to another410. Consequently, the basis of the recalculation of 

adequate compensation for the native title acquired by the colonial government should take 

into account this dichotomy. As the absolute fee simple owner, the Diobu community Chiefs 

are entitled to receive the reassessed compensation for and on behalf of the members of their 

community, villages, families, sub-families and kindred. The households units who are 

entitled to the enjoyment of usufructuary rights equivalent to life estates could have their 

interests converted into the monetary compensation, although in UK, the Trust of Land and 

Appointment Trustees Act 1996 has moved away from trust for sale411. All the villagers that 

make up Diobu community shall partake in the sharing of the reassessed compensation using 

per-stirpes method of disbursements (pro-rata shares according to their respective lineages’ 

progenitors) to the various components (discussed in the chapter two). The members of the 

families, sub-families, households, sub-households, the kindred and sub-kindred whose life 

estates have been acquired, shall also partake in the sharing of the re-evaluated compensation 

using the “per-capita” equal shares methods. The doctrine of estates is applicable under 

Nigerian land law (despite absence of feudalism) subject to variations permissible by local 

circumstances412. 
 

 

 

4.06 PRE-1978 STATUTORY MODIFICATIONS OF ESTATES IN LAND 

 

The statutory modifications indicate fee tail estate has been abolished and all conveyances 

framed to create an entail interest now pass instead a fee simple estate 413. Only fees simple 

absolute in possession, a term of years’ absolute (leasehold) and life estates can exist in law414 

                                                 
410  Mwambo v. Attorney General of East Africa (above), Kirisita v. Ramolele (above), Kosrac State v. 

Molid Tolenao (above), Allardyce Lumber Co .Ltd. v. Attorney General (above), Cook v. Saovao 
(above) 

411          The occupants have a say and must be consulted but this is subject to overriding consent of the families 
heads, principal members and majority of adult members 

412  Modification of technical rules of English conveyancing to suit local conditions- British Bata shoes Co. 
Ltd. v Koura & Foregas Ltd. (1964) GLR 190 (Ghana SC) and Nyali v. AG East Africa (above) 

413  S. 3(3) Property & Conveyancing Law 1959 (Western Nigeria), S. 2 (3) Law of Property (1990) 
Kaduna, Imo (1994).  

414  3 (i) (a) (b) Property & Conveyancing Law 1959, S. 2 (1) (a) (b) Law of Property 1990. 
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since 1959. All other categories such as modified fee simple estates can take effect in equity 

only. It is noteworthy that the law did not stipulate that only fees simple absolute in 

possession and a term of years absolute must always be legal estates but only that they are 

capable of being legal estates. Consequently, the above two estates could still be equitable 

interests for failure to comply with pre-requisite formalities of creation such as the lack of use 

of a deed for a lease in excess of 3 years duration415, a lack of registration or a failure to 

comply with the requirement of the Governor’s consent in respect of a long lease of 21 years 

pursuant to the Land Use Act 1978. Furthermore easements, rights of re-entry exercisable over 

land held in fee simple, a term of years and a charge by way of legal mortgage are other 

categories of interest capable of being created at law416. This would determine the quantum of 

compensation which the Diobus can adequately seek or claim from the Nigerian State as the 

successor-in-title to the British colonial administration.  
 

The Diobus’ communal lands which were compulsorily acquired include their beach lands, 

and the throne/stool lands belonging to their Chiefs. Payment of adequate compensation 

should include the re-conveyance of it to these traditional rulers as recompense since no 

amount of pecuniary sum can equate the value culturally attached to these Chieftaincy’s 

Estates417. Alternative lands can be re-allocated to replace the chieftaincy’s lands as forms of 

resettlement instead of monetary compensation. Such reconveyance or resettlement to the 

corporation sole such as the Paramount Ruler of Diobus of Port Harcourt, would be sufficient if 

conveyed as a fee simple in the name of their traditional ruler – “Eze Epara Rebisi and his successors-

in-office”418.  
 

In conclusion, Diobus converted fee simple is comparable to the indigenous land ownership. 

It is collectively vested on them. Their families’ members have individual rights as allottees 

entitled to its use and enjoyment only during good behaviour. This type of use for life has 

equivalent status of a life estate but inferior to a fee simple estate because of lack of the 

                                                 
415  S. 67 Property & Conveyancing Law (1959), S.5 Law Reform (Contract) Law (2004) Lagos and S. 67 

Law of Property 1990 (Kaduna). 
416  S. 3 (2) (a) (b) (c) Property and Conveyancing Law (1959) and S. 3 (1) (e) (f) (g) Law of Property 1990 

(Kaduna) 1994 (Imo). 
417           Akinluyi v. Ateji (above) at 120, Ojo v. Akintokun (1980) 3 OYSHC 744 at 750-751. 
418  Akinluyi v. Ateji (above) at 120, Ojo v. Akintokun (below) such as the Bishop of Anglican Diocese 

Port Harcourt.  
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power of alienation419. Family land allotted to a family member entitles the allottee to a mere 

life estate – even though it is transmissible to his/her descendants420 but it cannot be devised 

to a non - family member by will. 

 

4.08 POST-1978 STATUTORY MODIFICATION OF NATIVE TITLE 

 

The Diobus’ native title acquired by the British colonial government converted into fee 

simple estates during the post-colonial era, were reconverted into right of occupancy in the 

post republican 1978 era. The basis of adequate compensation payable to the Diobus for their 

native title is reassessable on the value of the right of occupancy, especially their reversionary 

interests therein. The fundamental incident in property law today is that the radical title of all 

land in each State of Nigeria has been nationalized by the Land Use Act 1978421. The legal 

effect is that the radical title and management of all land has been removed from individuals 

and vested in the State Governor422. 

 

The Governor is not a beneficial owner423 but holds the land on trust and administers it for the 

benefit of all Nigerians424. Former estate owners in fees simple have been stripped of absolute 

ownership425 and demoted to an inferior owner of a kind of estate in a diminutive form called 

a “right of occupancy”426 which can only be alienated with the consent of the Governor427 or 

the Local Government Authority428. The consent provision is mandatory and must be 

complied with in order to lend legality to the transaction. In case of lawful delegation of 

powers of the Governor, the consent of a minister, commissioner or any subordinate officer 

                                                 
419  Ayinde v. Onitiri (supra), Kuti v. Onayade (above), Batodun v. Momodu (above) at 132 where it was 

held that the right to use and occupation of family land is permissive in character and the grantee is 
equivalent to a licensee. 

420  Abodurin v. Adedeji (1976) 3 OYSHC (Pt.1) 26. 
421  Land Use Act 1978 Cap. L5 Laws of Federation of Nigeria (LFN) 2004. 
422  Nnadi v. Okoro (1998) 1 NWLR (Pt.535) 573 at 579-580. 
423  Savannah Bank Ltd v. Ajilo (1989) 1 NWLR (Pt. 97) 305 at 09. 
424  Abioye v. Yakbu (1991) 5 NWLR (Pt.190) 130 at 256. 
425  Obikoya Ltd. v. Governor Lagos State (1987) 1 NWLR (Pt. 50) 385 at 390, Adenipekun v. Onigemo 

(1983) 1 ODSLR 85 at 88, Nnadi v. Okoro (supra), Obioye v. Yakubu (supra) 
426  SS. 1, 2, 5,6,34 and 36 Land Use Act 1978. Otti v. Attorney General Plateau State (1985) HCN LR 787 

Affirmed (1986) 3 CA (Pt. 2) 235 at 340). 
427  Ilegbune, CU – Family Property and its Alienation under Land Use Act (1987-1988) Vol.3 Nigerian 

Juridical Law Review (University of Nigeria) 24 – 36, Egwummuo, JN. – Acquisition of Rights and 
Interests under Land Use Act (1997) 3 UNIZIK Law Journal 88, 102 

428  SS. 21 & 22 Land Use Act 1978, NITEL PLC v. Rochonoh Property Co. Ltd. (1995) 2 NWLR (Pt. 
378) 473. 
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would be sufficient to clothe the land transaction with the necessary validity429. The Governor 

is a mere administrator of the land by virtue of a bare trust430 which does not take away or 

expropriate the possessory rights of land owners431. 
 

Consequently, the character in which former landowners hold their lands (despite not being 

the ultimate owner any more) remains substantially the same432 as the Act did not obliterated 

the character of land ownership or holdings in a family/community433,  in spite of the vesting 

of the radical title in the Governor434. The practical effect of the Act is that the estates of 

freehold title which were formerly vested in the Diobu communities is now vested on 

Governor435 in his/her administrative capacity. 

 

The State Governor can designate parts of the land as urban and non-urban (rural)436 and the 

issue of whether the tenure is statutory or a customary right of occupancy437 does not depend 

on the character of the grant but on the location of the land in question and evidence of the 

designation is required.438 Strictly speaking, “deemed grants” refer to developed land, 

buildings and the structures on the land439 vested in the holder prior to the commencement of 

the Act440. In Nyagba v. Mbaham,441 it was held that the word “holder” or “occupier” means 

the person in whom the land was vested prior to the commencement of the Act and the aim of 

the Act was not to convert a tenant into the owner merely by the fact that he was in 

occupation before the inception of the Act. 

 

 

                                                 
429  S. 45 Use Act 1978, Bomor v. Ekiyor (1985) HCNLR 847 at 989. Aigbonna v. Suleja Local 

Government (195) HCNLR 847, Ugochukwu v. Co-operative & Commerce Bank Ltd. (1996) 6 NWLR 
(Pt. 456) 524 at 526-527. 

430  SS. 1 & 2 Land Use Act 1978, Fayose v. Bello (1983) 2 ODSLR 44 and Nnadi v. Okoro (above) 
431  Nnadi v. Okoro (above), Nkwocha v. Governor Anambra State (1984) 1 SCNLR 634 and Salami v. 

Oke (1987) 4 NWLR (Pt. 63) 1 at 13. 
432  Abioye v. Yakubu (above). 
433  Umezulike. I.A – Communal/Family Land Tenures under Land Use Act; Existing or Extinguished? 

(1991) Vol.2 Justice Journal (N0.2) 83-68, 
434  Ojah v. Ogboni (1996) 6 NWLR (Pt. 454) 272 at 276-277. 
435  Abidoye v. Atawode (1994) 6 NWLR (Pt. 349) 242 at 245, Akintola v. Oylelde (1993) 3 NWLR (Pt. 

282) 379. 
436  S. 3 Land Use Act 1978, Ogundimu v. Lemonu (1986) 5 NWLR (Pt.2) 273. CA. 
437        Statutory right of occupancy exists in urban towns while customary right of occupancy exists in rural 

areas. 
438  Designation of Urban Area Order RSLN No. 2 (1987 and 2000) (Rivers) No. 13 (1982) (Lagos). 
439  Ademola v. Amao (1982) OGSLR 273, Abidoye v. Atawode (above), Iroegbu v. Okwordu (above). 
440  SS. 34 (3), 36 (3) (4) (6) Land Use Act 1978, Idakwo v. Ilona (supra). 
441  (1996) 9 NWLR (Pt. 471) 207 at 210-211. 



98 
 

 

4.09  POST 1978 NATIVE TITLE IN LAND 

 
The right of occupancy has been adjudged to be a lease in substance442 apart from the 

substantial difference in name.443 At least a right of occupancy is comparable to a lease444. The 

view that it is a Nigerian and Tanzanian form of lease which does not need to conform to the 

rigid features of an English lease is at least tenable when a certificate of occupancy445 has 

been issued to cover the right of occupancy, thereby creating a term of years or a lease for the 

number of years stated.446 Strictly speaking, by virtue of the Land Use Act and the certificate 

of occupancy issuable thereunder, only a holding for a term of years can be created.447 

In spite of the substance and resemblance, the interest of the lessee is not exactly the same as 

that of the holder of the right of occupancy as the latter enjoys a larger interest than the 

former, although both enjoy a common denominator which is a term of years.448  

 

In the light of this, the Diobus who may be offered alternative land or accommodation by the 

State Governor as resettlement to fulfil the requirement of adequacy of compensation, may be 

entitled to create a sublease or sub-tenancy under the Land Use Act in spite of the vesting of 

the absolute ownership of all lands in the State Governor because his/her holding is on trust 

for all persons and is not held in a personal beneficial capacity.                      
 

 

4.10   CURRENT NATURE OF NATIVE TITLE 

Nigeria became independent on 1st October 1960 and a Republic on 1st October 1963 and 

the Land Use Act was enacted in 1978.449  Similarly under Section 3 of the Land Ordinance of 

Tanzania (Tanzania),450 the whole land of the main land whether occupied or unoccupied was 

                                                 
442  Majiyagbe v. Attorney General (1957) NRNLR 158 at 163. 
443  Director of Lands & Mines v. Sohan (1952) 1 TLR 362, Otti v. Attorney General Plateau State (above). 
444  Henvicksdorf v. Dodd (1960) EALR 327 at 333. 
445  S. 9(1) (A) (b) (c) Land Use Act 1978 and Otti v. Attorney General Plateau State (above). 
446  Chiroma v. Suwa (1986) 1 NWLR (Pt.19) 751 at 756, Abioye v. Yakubu (above). 
447  Adeniran v. Dahuwa (1980) 4-6 CCHCJ 209 at 214. 
448  Osho v. Foreign Finance Corp. (1991) 4 NWLR (Pt. 184) 157 at 167 (SC), Abioye v. Yakubu (above). 
449  S. 1 Land Use Act 1978 Now Cap. L5 Laws of Federation of Nigeria (LFN) 2004. See the cases of 

Nkwocha v. Governor Anambra State of Nigeria (1984) 6 SC 362, 403; Mohammed v. Lang (2001) 3 
NWLR (Pt. 700) 389. 

450  1923. 
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declared public land. All freehold titles were extinguished451 as of the 1st July 1923, and the 

ownership of the whole of Tanzania became public lands. Individuals could no longer, in a 

general sense, own land.452 All the government leases453 and any other land interests were 

converted to “a right of occupancy”. While the Tanzanian Land Act vests the all the land in 

the President for the use and benefit of Tanzanian people, the Nigerian Land Use Act vests all 

the land in each State in the Governor of that particular State for the benefit of all Nigerian 

whether indigenous or not and whether living in that state or not454.    

 

The Governor is not the beneficial owner455 but holds the land on trust and administers the 

same for the benefit of all Nigerians.456 The former estate owners in fee simple were stripped 

of absolute457 ownership and demoted to owners of an inferior kind of estate, called a right of 

occupancy.458 This diminished estate in land called the right of occupancy can only be 

alienated with the consent of the State Governor459 in Nigeria, or with the consent of the 

relevant Minister in Tanzania.460 

 

It is difficult to determine the quality of estate created by the right of occupancy. Some 

writers maintain it is not a lease, but a hybrid form of estate existing between real and 

personal property.461 In line with this, it is sui generis and the intention of the legislature in 

establishing it was to introduce an entirely new interest in land unknown to the law of 

England.462 Other writers463 are of the view that the effect of a grant of a right of occupancy 

by appropriate authority is to create a lease. Many authorities support the view that a right of 

                                                 
451  Freehold Tittles Conversion Act (1963). 
452  Gondwe. ZS.  Manual of Transfer of Right of Occupancy in Tanzania (2001) 3-20. 
453  Government Leaseholds (Conversion of Rights of Occupancy) Act (1969). 
454  Nwabueze, R.N.-Alienation under Land Use Act and Express Declaration of Trust (2009) Vol.53 

(No.1) Journal of African Law 59-89 
455  Savannah Bank Ltd. v. Ajilo (1989) 1 NWLR (Pt.97) 305, 309 (SCN). 
456  Abioye v. Yakubu (1991) 1 NWLR (Pt. 190) 130, 256 (SCN). 
457  Obikoya & Sons Ltd v. Governor Lagos State (1987) 1 NWLR (Pt. 50) 285, 390 (CA); Adenipekun. v. 

Onigemo (1983) 1 ODSLR 85, 88. 
458  SS. 1, 2, 5, 6, 34, 36 Land Use Act 1978, Otti v. Attorney General Plateau State (1985) HCNLR 787 

Affirmed (1986) 3 CA (Pt.2) 235 at 340. 
459  SS. 21 & 22 Land Use Act 1978, Nitel PLC v. Rocknonoh Property Co. Ltd. (1995) 2 NWLR (Pt.378) 

473. 
460  SS. 11 (1) (7) Land Act 1999 (Tanzania). 
461  Omotola, J.A. Essays on Land Use Act (1984) 24, James, R.W. Nigerian Land Use Policy & Principles 

(1987) 87-108., Umezulike, I.A. Mortgage of Right of Occupancy (1987) 3 PLJ  22,23. 
462  Primchand Nathu Ltd. v. Land officer (1963) EALR 941, (1963) 2 WLR (1963) AC 177, PC 

Interpreting SS. 34, 35 and 36 Land Ordinance Tanzania. 
463  Elias, T.O.  Nigerian Land Law & Customs (1962) 284; Onwuamegbu; MO. Nigerian; Law of 

Landlord & Tenant (1966) 216. 
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occupancy is in substance a lease, different only in name,464 or at least it is comparable, and 

resembles or represents a lease.465 

 

The view that a right of occupancy is a form of head-lease peculiar to Nigeria and Tanzania 

(having an identity of its own) is at least tenable, especially when a certificate of Occupancy 

has been issued to the holder, as this creates a term of years or a lease for a number of years 

stated.466 This is because by virtue of the Land Use Act 1978 and the Certificate of 

Occupancy issuable thereunder, only a holding for a term of years can be created.467 What an 

adult of full age can hold in land located anywhere in Nigeria or Tanzania is a term of 

years.468  The holder of the right of occupancy could quit the land and be paid compensation 

for his/her unexhausted improvements in the land. 

 

In Nittin Coffee Estates Ltd. v. United Engineering Works Ltd469 the Tanzanian Court 

of Appeal held that a right of occupancy is something in the nature of a lease and a holder of 

the right of occupancy occupies the same position as of a sort of lease, it is for a fixed term 

and it is held under certain conditions such as there can be no disposition of said right without 

the consent of the superior landlord. This line of judicial reasoning is further confirmed in the 

case of Savannah Bank Ltd v. Ajilo470 where the Supreme Court held: 
….. “While the interest vested in the Governor is unstated in the Act, the interest a 

Nigerian can lawfully acquire is scaled down to a right of occupancy. In terms 

known to land, the quantum of a right of occupancy remains unclear. To the extent 

that it can only be granted for a specific term under S. 8 Land Use Act, it has the 

semblance of a lease. Also to the extent that a holder has the sole right to and 

absolute possession of all the improvement on the land during the term, a holder 

does not enjoy more rights than a lessee under the common law. When S. 34 (2) 

Land Use Act converted the interest held by the owner to a mere right of 

occupancy, the Act reduced him to the position of tenant subject to the control of 

the State through the Governor. As a tenant he is bound by the implied and 

                                                 
464  Majiyagbe v. Attorney General of Northern Nigeria (1957) NNLR 159, 163. 
465  Director of Lands & Mines Tanganwika v. Shohan (1952) 1 TLR 362; Henvicksdorf v. Dodd (1960) 

EALR 327-333 (Tanzania cases). 
466  Chiroma v. Suwa (1986) 1 NWLR (Pt. 19) 751-756 (CA). 
467  Adeniran v. Dahuwa (1980) 416 CCHCJ 209, 214; Otti v. Attorney General Plateau State (above). 
468  465 (above). 
469  (1988) TLR 302, 211. 
470  Ibid 
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express terms of the tenancy.471 

 

With the apparent abolition of the fee simple estate, and since no other estate other than right 

of occupancy can exist, the leasehold is therefore the obvious term to describe the estate 

capable of existing. The interest of the lessee is not exactly the same as that of a holder of a 

right of occupancy as the latter enjoys a larger interest than the former although both enjoy a 

common denominator, which is a term of years.472  

 

4.12 CONCLUSION 
  

As we have seen from the above discussion, native title to land metamorphosed into a fee 

simple owing to colonization and a change in government. As a result of the nationalization 

of all the lands in Nigeria and Tanzania the former estate owners in fee simple were demoted 

to an inferior status as holders of the right of occupancy. They are now subject to the 

administrative control of the State Governor who occupies the position of a public trustee 

who has to ensure that native titles are utilized in the best interests of the entire nation.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                 
471  Karibi-Whyte JSC, 328. 
472  Osho v. Foreign Finance Corp. (1991) 4 NWLR (Pt.184) 157, 167 & 192 (SCN) and Abioye v. Yakubu 

(1991) 5 NWLR (Pt. 190) 130, 155 (SCN). 
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CHAPTER FIVE 

  COMPULSORY LAND ACQUISITION PROCESSES, 

ENABLING LEGISLATION, PROCEDURES AND CHALLENGES 

 

5.00 PRELIMINARIES 

 

This chapter evaluates the enabling legislation governing the compulsory land acquisitions in 

Nigeria. It examines the historical origin of the various concepts and utilized comparative 

materials from other jurisdictions to address the adequacy of compensation. It appraised the 

public purposes requirement from its primary meaning of the exclusive government use, 

general good of the community expansion of roads, bridges, railway quays, airports and 

urban renaissance in contradistinction to its secondary connotation of industrialization and 

the economic well-being of the entire nation or a section of it, in line with the current global 

trends of public and private sectors partnership (PPP). It also presents an overview of the 

Public Land Acquisition Law of Nigeria as it relates not only to the acquisition of the Diobus’ 

native title but also in other parts of the country. The methods of acquisitions, practice, 

procedures starting from the preliminary investigation, notice of the intention to acquire 

lands, authority to issue notices, modes of publication/service of notices, the right to a fair 

hearing and the processes of making claims by the owners with full/limited interests. These 

include the Diobus and other categories of occupiers with limited titles such as the 

pledgors/pledgees, customary tenants such as the Okrika villages (entitled to the status of 

irremovability under customary tenure) and licensees. The various ways irregular compulsory 

acquisitions can be challenged in the law courts are further examined. The controversies 

relating to the abandonment or the failure of the public purpose are addressed in light of the 

entitlement of the former owners’ to reclaim the land by virtue of their right of reversion 

guaranteed not only by statutory provisions but at common law. It further examines the 

extinction of title of the former Diobus owners, its vesting in the government, the proposals 

for reform and the conclusion. The Diobus’ intention is not to reclaim their land through 

restitution but to claim adequate compensation through the reassessment of their interests. 

There has been intensive litigation in commonwealth courts and other parts of the world on 

the interpretation of compulsory land acquisition statutes and their case law precedents are 

distilled to provide interpretative guidance to Nigerian courts not only on the observance of 

procedures but on how to assess and compute adequate compensation as applicable to the 
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Diobus and also provide benchmark for future acquisitions.  The Nigerian legal systems can 

benefit from others experiences by way of analogies from the jurisprudence of land rights of 

the landed and apply it to landless Diobus. 

 

 

5.01    HISTORICAL INTRODUCTION TO THE ACQUISITION OF THE 

DIOBUS’ NATIVE TITLE 

 

The history of compulsory land acquisition or eminent domain is traceable to the English 

Magna Carta of 1215, Chapter 28 which provides that no person shall be disseised of his/her 

freehold or liberties except by the law and an immediate cash payment must be made by the 

Crown in such an event. Chapter 29 provides 

…. “No free man shall be…disseised of his freehold or liberties or free customs but…by the law of 

the land”.  

 

In peace time, land cannot compulsorily be acquired for justified public purposes by the 

Crown/State without due process stipulated by the law473. Generally, the State retains the 

prerogative power to expropriate private property in time of war or emergency474. This forms 

part of the exercise of the sovereign powers of the State to take back land or authorize the 

requisition of private property475 from citizens and others for public purposes476. In all cases, 

the state must make good the losses by payment of just and adequate compensation.  

 

 In pre-colonial era, the various kingdoms that were amalgamated to form the Nigerian State 

exercised the powers to compulsorily acquire private land for community welfare and 

development of public amenities such as the building of schools, village assembly hall, civic 

                                                 
473  Westco Lagan Ltd v Attorney General (2001) 1 NZLR 40 at 51. 
 
474  Burma Oil Ltd. v. Lord Advocate (1965) AC 75, Minister of State for Army v. Dalziel (1944) 68 CLR 

261 at 284, Waters v. Welch Development Agency (2004) 1 WLR 1304 at 1309. 
475  Gray, K. & Gray S.F.- Elements of Land Law (2001) 1387-1392 (Butterworth), Bennion, Brown, 

Thomas & Toomey—New Zealand Land Law (2005) 1141-1146. 
476  Deane v. AG (1997) 2 NZLR 180 at 181, West Co. Lagan Ltd. v. AG (2001) 1 NZLR 40 at 63, Belfast 

Corporation v. OD Cars Ltd. (1960) AC 490 at 452, Prest v. Secretary of State for Wales (1982) 81 
LGR 192 at 198. 
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centres, market stalls and shrines/places of worship477. The compensation payable were of 

different kinds. It may be in cash contributed by all adult members of the community or the 

expropriated owner may be relocated/offered alternative land owned by the community. 

Where the village assembly hall or civic center was built on the acquired land, the former 

owner would be entitled to receive a percentage of the fees whenever it is hired by private 

users thereby ensuring a regular income to him and his family. Also his/her descendants may 

attend village school at discounted tuition fees or the former owner and his descendant would 

receive percentage of the tolls for the market stalls built therein.  

 

Strictly speaking, parting with private property for the common good of the community is 

part of a social contract which individuals owe the sovereignty of the State’s powers478. Under 

Nigerian customary land tenure, every individual owes allegiance to his/her village Rulers to 

surrender private lands for the general use of the community in return for protection and 

succour by the latter479. The British colonial administration acquired the native title of the 

Diobus and paid them a disputed sum as compensation. The Nigeria State as its successor-in-

title and particularly, the Rivers State of Nigerian should redress the injustice of the past and 

pay adequate compensation to them.  

 

 

5.02 THE ENABLING STATUTES GOVERNING COMPULSORY LAND 

ACQUISITION  

 
The enabling statutes governing compulsory land acquisition are traceable to International 

law, the received United Kingdom pre-1900 statutes of general application, the Nigerian 

Constitution and local statutes. Article 17 United Nations Declaration of Human Rights 1948 

provides that a person can own property individually or jointly with others and the payment 

of compensation must be made for deprivation. It is binding because of express ratification  

by Article 14 African Charter on Human and Peoples Rights (Ratification and Enforcement) 

Act 1983 provides:-    

                                                 
477       Umeh John A.,—Compulsory Acquisition of Lands in Nigeria (1973) 1-20 (Sweet & Maxwell) and 

Uduehi, G.O.—Public Land Acquisition & Compensation in Nigeria (1987) 1-30 (John West 
Publication Lagos). 

478           Akamai v. Yakubu (1973) 12 SC 11 at 18-19 per Elias CJN 
479         Allot, A.L, Epstein and Gludeman- Ideas and Procedures in African Law (1969) 7-60 (International 

African Institute). 
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….the right to property shall be guaranteed…it may be encroached upon in the interest of the 

public need or in the general interests of the community and in accordance with the appropriate 

laws. 

 

In the United Kingdom, compulsory purchases were executed through the Lands Clause 

Consolidation Act 1845, Land Compensation Act 1961, Compulsory Purchase Act 1965, 

Land Compensation Act 1973, Acquisition of Land Act 1981, Part IX Town and Country 

Planning Act 1990, Planning and Compensation Act 1991, Planning and Compulsory 

Purchase Act 2004. In different jurisdictions, compulsory480 acquisitions of private481 

properties482 are483 authorized484. The procedures stipulated by these statutes must be 

complied with and adequate compensation paid to the owners by the State. In Canada485  

everyone has the right to private home and there are prohibitions against interference except 

in accordance with the law, interest of national security486, public safety and economic well-

being of the country487 and freedom of others488. The safeguards against expropriation of 

private property for public purpose are also provided by the European Convention which 

subjects the States’ sovereign powers to payment of appropriate compensation489. Some 

countries like Japan have weak expropriation powers ostensibly due to a scarce and very 

                                                 
480     SS. 17, 22 Ghana Constitution 1996, SS. 11, 13, 16 &17 Zambia Constitution, Article 13 Malaysia 

Constitution 1957, SS. 3-11 Land Acquisition Act 1960 (Malaysia), Land Acquisition Decree 1909 
(Zanzibar), Land Acquisition Act 1968 (Kenya), Land Acquisition Act 1967 (Tanzania). 

481        S. 40 Fiji Constitution 1997, SS. 3, 5 & 10 Appropriation Act, SS. 6, 10-15 Crown Acquisition of Land 
Act Cap. 135 1970 (Fiji). 

482        Public Lands Acquisition Act 1894 repealed by Right to Fair Compensation, Rehabilitation Act 2013 
(India), Land Acquisition Act 1985 (Singapore). 

483       S. 51 (xxxi) Australia Federal Commonwealth Constitution (1901), Land Acquisition & Compensation 
Act 1986 (Victoria), Land Acquisition Act 1989 (Commonwealth), 1994 (Australia Capital Territory 
“ACT”), 1991 (New South Wales), 1969 (Southern Australia), 1973 (Tasmania), 1967 (Queensland), 
1997 (Western Australia). See also S. 42 (2) (b) Transport Act 1983, S. 172 Planning & Environmental 
Act 1987 (Australia). 

484  S. 2 Public Works Act 1981 which repealed Public Works Act 1876 which provides that land can be 
compulsorily acquired for public works or use directly/indirectly, S. 85 Resource Management Act 
1981 (New Zealand) 

485  S. 32 Canadian Constitution 1867 distributes power between Federal Government of Canada and the 
Constituent Provinces which respectively have broad powers to expropriate private property-see Todd, 
ECE. – Law of Expropriation & Compensation in Canada (1992) 31-36. 

486  Christy, Dona R.-A tale of three takings USA, Australia & Canada (2007) 32 Brook. Int’l Law 343-
357. 

487  All the Canadian Provinces, Territories enacted legislation authorizing compensation for 
expropriations- S. 21 Expropriation Acts 1985 (Canada), S. 11 (1988 North West Territories), S. 156 
(1989 Nova Scotia), S. 26 (1990 Ontario), S. 13 (1988 Prince Edward Island), S. 24 (1983 Quebec), 
S.15 (1978 Saskatchewan), S. 81 (2002 Yukon). 

488           See Article 8 European Convention on Human Right 1972, ECHR Protocol No. 1 Article 1 and R 
(Fuller) v. Chief Constable of Dorset (2003) QB 480 at 562. 

489  Article 1 of the First Protocol to European Convention 1972. 
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limited land mass490. The notable example is Mori Buildings v. Roppongi Hills 

Developer491 which witnessed high profile opposition to the expansion of Narita 

International Airport and disproportionately large sums of compensation paid to the residents 

as financial inducement in return for their agreement to leave the sites earmarked for 

redevelopment492.  

 

In Nigeria its origin is traceable to the pioneering statute Public Lands Acquisition Ordinance 

1876, later repealed in 1908 and subsequently consolidated in Ordinance 1917. The Diobus’ 

native title was acquired in 1913 pursuant to Public Land Ordinance 1908 and in addition , 

the State Governor or officers on his behalf has power to revoke the right of occupancy in the 

land for an overriding public interest by virtue of SS. 28 and 41 Land Use Act 1978. There is 

also S.43 Nigerian Constitution 1999 which allows citizens to acquire lands anywhere and 

S.44 (1) (a) (b) Nigerian Constitution 1999493 guarantee payment of compensation for 

compulsory land acquisition. 

 

Although, the Land Use Act was incorporated into the Nigerian Constitution and constitutes 

the principal legislation governing land tenure today, it did not abrogate impliedly or 

expressly the Public Land Acquisition Act which is still applicable to many Southern States 

of Nigeria. The Governor of a state has the option to use either of the Acts to acquire lands 

for public purposes. In the same vein the Land Ordinance 1923 consolidated by Lands Act 

1999 (Tanzania) regulates the acquisition of interests in land494 as does the Land Acquisition 

Act 1967 (Tanzania)495 and Land Acquisition Decree 1909 (Zanzibar)496. Both Acts exist side 

by side and apply to lands held under the right of occupancy497 and each supplements the 

other contemporaneously. In Abuja, the Federal Capital Territory Act, 1976 (FCTA) also 

                                                 
490  Adam German – Real Estate; Japan Properties for Sale (2010) 10th September 1-2 and Igarashi, 

Takayoshi & Akio Ogawa (2003) Questioning Urban Renaissance 1-55. 
491   http://www.realestate/insider-guide/2010/09/eminent-dormain-laws 
492  Shima, Hiramoto etc. – Tokyo Large Scale Urban Redevelopment Projects and their Processes (2007) 

1-12 and Ishihara, Shunske – A Policy to Accelerate Urban Renewal in Metropolitan Area (1986) 
Vol.143 City Panning Review 12-18. 

493      Nigerian Constitution 1999 repealed the identical provisions with S. 30 (1) (a) (b) Nigerian Independence 
Constitution 1960, S. 30 (1) (a) (b) Nigerian Constitution 1963, S. 40 (1) (a) (b) Nigerian Constitution 
(1979), Aigoro v. Commissioner For Lands & Housing (2012) 11 NWLR (Pt 1310) 111 115,133  

494  Rajan v. City Council of Dar es Salaam (1983) TLR 385, National Bank of Commerce Ltd. v. Ally 
(1989) TLR 67 (Tanzania CA). 

495           These govern the mainland Tanzania  
496           This applies to the riverine Tanzania (Zanzibar/Pemba). 
497  Mulbadaw Village Council v. National Agricultural & Food Corp (1984) TLR 15 at 16 (Arusha HC 

Tanzania). 
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exists side by side with the Land Use Act and complement each other in respect of 

acquisitions of land498. 

 

What is more, the Public Lands Acquisition Act deals with the acquisition of virgin lands 

from the native community499. This is as result of the unanimous decision in Peenok 

Investment Limited v. Hotel Presidential Limited500 where Nnamani JSC emphatically 

stated as follows:- 

 … “A perusal of the Public Land Acquisition Law shows it is directed to the acquisition of 

community lands ... in the rural communities, undeveloped land or more specifically land which 

is not already State land. The definitions of lands, which include ones held by the local 

community and the recognized head Chief…strengthens this opinion. It is only after such 

acquisition that such land comes to be administered under State Lands Law. I would therefore 

agree that land which is already State land is not within the purview of the Land Use Act which 

can be acquired under the provisions of the Public Land Acquisition Law501. 

 

This judicial pronouncement made it apparent that the Public Lands Acquisition Act was not 

repealed by the Land Use Act. Both laws must co-exist and complement each other. This 

view is tenable because the Public Lands Acquisition Law principally applies to virgin land 

and native title in rural communities in Nigeria while the Land Use Act is targeted to regulate 

urban land502. The Diobus native title originally was in a rural community at the time of 

acquisition and later converted into a city. It is submitted that the reassessment of their 

compensation should be based on the statute on which it was acquired – the Public Lands 

Acquisition Act whose provisions regarding compensation are more generous than the Land 

Use Act. It is only the Lagos, Akwa-Ibom, Bayelsa, Ondo and Rivers States that appear to 

have dispensed with the Public Land Acquisitions when it is apparent it was not abrogated by 

the Land Use Act 1978. The other Southern States of Nigeria retained the Public Lands 

Acquisition Laws. 

 
In the United States, there is constitutional guarantee provided by the 5th Amendment of 

1789 thus:- 

                                                 
498  Ona v. Atenda (2000) 5 NWLR (Pt. 656) 244 (CA). 
499  Peenok Investment Ltd. v. Hotel Presidential Ltd (below). 
500  (1982) 12 SC 1 at 27, 66, 112-113 (1982) 3 FNLR 376 (1983) 4 NCLR 123. 
501  Ibid at 135. 
502          Land Acquisition Act 1960, National Land Code Act 1965 (Malaysia) 
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…“No person shall be deprived of his life, liberty or property without due process of Law nor shall 

private property be taken for public use without just compensation”. 

 
The due process contemplated is the payment of adequate compensation for compulsory land 

acquisition. The requirements are viz - the taking must be for public use, just compensation 

which meets the requirement of market value must be paid, the procedural steps must be 

followed i.e. - the deprivation of property must be pursuant to the authority of valid Law. 

Consequently, any acquisition which fails to fulfill these conditions is a nullity. From the 

acquisition processes, the second condition was not fulfilled because just and adequate 

compensation was not acquisition of the Diobus’ native title. This is because the Port 

Harcourt lands acquired in 1913 had no market value as lands in the pre-colonial times were 

not commercially sellable. There were no comparable sales of lands within the vicinity where 

the market value could have been deduced. There was no known market value for such large 

acreages of land and there was no way the colonial administration could have determined its 

true market value, as it was the first ever compulsory purchase of land in the then 

Protectorate of Southern Nigeria

 

The Diobus were paid disputed compensation unilaterally dictated by the colonial administrators 

with dominant purchasing power. The Diobus considers this inadequate because it was not 

commensurate to the value of their compulsory sacrifice they made to the nation.  

 

The powers of the State534 to acquire land compulsorily535 from private owners are primarily for 

housing developments - for schools, hospitals, community recreation centers, cultural institutes, 

highways, industrial estates, redevelopment scheme and urban renewal/regeneration536. Housing left 

to entrepreneurial property developers failed because their products were unaffordable by the low 

income group. Singaporean took lands compulsorily from the owners, redeveloped them and shared 

collective titles affordable by medium and low income groups537. 

 

                                                 
534  See also SS.12, 35, 46 and 47 Lands Acquisition Act 1960 (Malaysia). 
535  SS. 5, 17, 35 Lands Acquisition Act 1966, Land Titles Act (Singapore). 
536  Article 13(1)(2) Federal Constitution 1957 (Malaysia) 
537  Koh TTB - Compulsory Land Acquisition in Singapore (1967) 2 MLJ 10. 
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The land acquisition legislation allowed private property to be acquired for public purposes because 

the concept of eminent domain is invoked for the benefit of the majority538. There is no doubt that 

the acquisition of the Diobus’ native title fulfills the requirement of the benefits to the majority of 

Nigerians who were provided with a seaport, a railway and urban city and infrastructure where 

commerce is still flourishing. The major drawback is the disputed compensation paid to the Diobus 

which is the subject of this work

                                                 
538  Denyer-Green B. (below) 30 (1994). 
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5.03 COMPULSORY ACQUISITION, EXPROPRIATION, EMINENT 

DOMAIN/CONDEMNATION: THE MEANINGS 

 
Compulsory acquisition of land is known by different names. In the United Kingdom, New Zealand and Ireland 

it is “compulsory purchase”508. In the United States it is “eminent domain”, “taking” or “appropriation” or 

“condemnation”. In Australia and Nigeria it is “compulsory acquisition” or “resumption”509 and “expropriation” 

in Canada and South Africa510. It is an action of the State to seize its citizens’ private property and expropriate it 

without consent and pay adequate compensation in money or money’s worth511. It covers all compulsory taking 

of possession512 of private property by the government/its agencies for public purposes subject to payment of 

adequate compensation. In China, it is “Zhengdi” meaning “land resumption” because the ownership of all 

lands in China is vested in the People513 who are represented by the government. The land users may use the 

land/own the buildings/improvements thereon. The sovereignty of the land remains in the hands of the 

State/Farmer Collectives while the land use rights are vested in the individual514. Since individual owners have 

mere leasehold interests in land (as opposed to freehold) in China, the government on behalf of the State515 

acquires compulsorily the users’ land rights in respect of the land through process land resumption516 

processes/requisition” in the public interest and compensates the occupant users517. The Chinese resumption518 is 

similar to that of UK. In Australia the term “resumption” is more apt description because all the lands were 

originally owned by the Crown who later sold, leased/granted them in return for feudal vassalages and through 

the act of compulsory acquisition the Crown has resumed possession519. The words compulsory acquisition, 

requisition, resumption, eminent domain or expropriation shall be used interchangeably in this work. 

 

The concept of eminent domain in the United States is summarized thus:- 

                                                 
508   Denyer-Green B. Compulsory Purchase & Compensation 10-18 (1994) Estate Gazettes 4th Edition. 
509   Denyer-Green B. (above) 1-30 
510   Todd, ECE – Expropriation and Compensation in Canada (1992) 3-28, Brown, D. – Land Acquisition Australian & New 

Zealand 20-28 (1996 Butterworth). 
511  Todd, ECE 8-9. 
512  Onyiuke v. Eastern States Interim Assets & Liability Agency (1974) 10 SC 74 at 85 (1974) 4 ECSLR 685 (1974) 1 ALL 

NLR 160 
513   Boyce, B.N.-Real Estate Appraisal Terminology (1984) Society of Real Estate Appraisers. 
514  S. 8 Peoples Republic of China Land Administration Law 1986 (PRCLAL) as amended in 1998. 
515  Bi, B.D-China Real Estate Market Study (1994) 1-56 (Remini University Press). 
516  Chan, N.-Land Acquisition Compensation in China 136-152 (2003) vol. 6 (No.1) International Real Estate Review. 
517  See Assignment & Transfer of User’s Rights of State Owned Lands in urban Areas Regulations (1990 Peoples Republic of 

China (PRC).  
518  Article 10 Chinese Constitution 1947 amendment of 1993 which authorized “Zhengdi” - the State may in public interest 

requisition land for its use. 
519  Hepburn, SJ. - Principles of Property Law (2001) 45-46 (Cavendish NSW Australia). 
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…”the property of the subjects is under the eminent domain of the State which may use it, alienate and destroy it not 

only in the case of extreme necessity, in which case even private persons have a right over the property of others 

but for the ends of public utility, to which ends those who founded civil society must be supposed to have 

intended that private ends should give way. But it is to be added when this is done; the State is bound to make 

good the loss to those who lost their property520”. 

 

Strictly speaking the attributes of the State’s sovereignty includes the power to expropriate the individual's 

property as it deems fit, subject to payment of adequate compensation, although this can be challenged in 

certain circumstances. 

 

From the above, it is obvious that it is part of the sovereign powers of the State to wrest native title from its 

citizens, including the Diobus under its expropriation powers. All compulsorily acquired land vests the 

expropriated property in the Federal, components States and local governments of Nigeria or its agency 

provided the compensation is paid to dispossessed landowners. In respect of the Diobus, their native title was 

originally acquired by the British colonial administration. On the attainment of independence and republican 

status, it was vested in the Federal government of Nigeria, later Eastern Nigerian government but presently in 

the Rivers State government of Nigeria 

 

The acquisition, expropriation, resumption or eminent domain may be full, trivial, partial or substantial521 

especially where the government regulations economically sterilized or impaired the use of the land522 totally or 

partly. In US v. Causby523 partial expropriation resulted where the government activity interfered with private 

land. The court held that the interference with the use of the land by the activities emanating from low flying 

aircraft amounts to a partial taking within the 5th Amendment of the US Constitution.  
 

 S. 2 (1) Public Lands Acquisition Law524 provides:- 

 

…  “where any land is required for the public purposes of the State, the Commissioner may acquire such lands by agreement 

for an estate or interest or compulsorily acquire such land for an estate in right of occupancy525  or a term of years as 

                                                 
520  Taking of propriety must be for a cause, the State must make good by payment of just compensation-see Logan v. Zimmogan 

Bush Co. 455 US 422 at 430 71 LE D 2d 265 (1982), City of Oakland v. Oakland Raiders, 32 Cal.3d 60 (1982). 
521  Onyiuke v. Eastern States Interim Assets & Liability Agency (1974) 10 SC 74 at 85 (1974) 4 ECSLR 685 (1974) 1 ALL 

NLR 160. 
522  New Crest Mining Company (Western Australia) Ltd. v. Commonwealth of Australia (1997) 47 ALR 42. 
523  328 US 256 at 265(1946). 
524  2004 (Enugu Nigeria). 
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he thinks proper paying such consideration or compensation as may be agreed upon or determined under the provision 

of the law. 

 

There is a corresponding obligation on the owners of such land, in possession of it or entitled to such lands or 

having interests thereon to sell and convey it to the government, notwithstanding any limitations of the 

interest526. As soon as it is acquired, it becomes State land. In respect of community land, the recognized head 

chief shall represent them, sell and convey the land to the government notwithstanding any law and custom to 

the contrary. The Diobus fulfilled this obligation because their chiefs transferred their native title to Port 

Harcourt and it became vested in the government as State land even though they received disputed 

compensation whose adequacy is contestable. 

 

5.04 PUBLIC PURPOSES AS JUSTIFICATION FOR COMPULSORY ACQUISITION OF 

PRIVATE LANDS 

 

In spite of the fact that the acquisition of the Diobus’ native title satisfied public purpose requirements, a 

public purpose is both the criterion for the acquisition of land and the limitation imposed thereof. It is 

controversial and subject of increasing litigation because the acquiring authority or the condemnor has to justify 

its action. It is the criterion of what constitutes legitimate acquisition. Failure to satisfy the public purpose test is 

a ground for nullification of the taking. In other words, the acquisition of private lands must be for public 

purpose to enjoy validity. If the real motive of acquisition does not qualify as a public purpose, it is liable to be 

challenged as unconstitutional, ultra-vires, null and void. S. 2 (a to h) of the Public Lands Acquisition Law 

2000 (Oyo) defines public purpose as:- 

….“exclusive government use, general public use, use by body corporate in which the government owns stocks, shares, 

debentures, use for or in connection with the sanitary improvements or reclamation, obtaining control over land 

contiguous to any port, enhancing the construction of railway, road or other public works, public convenience 

undertaken or provided by the government, obtaining control over land required or in connection with mining purposes 

and planned urban, rural development or settlement, economic, industrial or agricultural development, 

educational527 and other social services; including development of telecommunication and electricity. 

 

                                                                                                                                                                                     
525  No more acquisition of fee simple estate which has abolished by Land Use Act 1978. See also Obikoya & Sons Ltd. v. 

Governor. Lagos State (below). 
526  S. 3 (3) Public Lands Acquisition Law 2000 (Oyo). 
527  Educational includes all the public nursery, primary, secondary and tertiary institutions– University of Calabar v. Ephraim 

(1993) NWLR (Pt 271) 551 (CA).  
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Public purposes are diverse and they include the undertaking/works of public utility or benefit including mining, 

residential, agricultural development, redevelopment or improvement of the lands likely to promote the 

economic, social and environmental well-being. Public purposes have acquired secondary commercial 

meanings relating to the activities which would promote economic well-being and industrialisation of the 

country or a part of it528 or projects which, in the opinion of the State authority, is beneficial to the economic 

development of the State or any part thereof529. The local authorities are authorised to acquire lands if it will 

likely promote economic development530. This wider scope of acquisitions is bound to make the position of 

landowners tenuous in spite of its intent to increase the wealth of the nation531 and create employment 

opportunities for the entire country or a section of it. These are the global trends in public532 purpose 

requirements which had continued to change. The controversy trailing this legislation in Malaysian, 

Singaporean, UK, US, Australia and many other jurisdictions. The possibilities of abuse is there- it had 

generated crisis worldwide533. The perceived likelihood of abuse of power is similar to the one created by 

Australian Northern Territory which provides that the Minister may acquire land for any purpose whatsoever534 

as the fragile position of the expropriated landowner is manifest. In Kenya535, it is public benefit. In China536  

and the US537 it is the purpose which will benefit the general public. In Canada it is a public purpose as long as 

the acquisition is appraised by the government authority as appropriate. In many States of Australia, the 

Commonwealth must derive some benefit from the private property acquired.  

 

The totalitarian tendencies in compulsory acquisition legislation pervade the entire world. In the Australian 

Northern Territory there is virtually no limitation538  imposed on the Minister’s power to acquire lands for any 

                                                 
528   S.3 (1) Land Acquisition Act 1960 (Malaysia). 
529  S.2 (h) Public Lands Acquisition Law 2002 (Oshun), S.3(1)(a)(b)(c)Land Acquisition(Amendment)Act 1991 (Malaysia)  
530          S. 226 (1)(a) Town & Country Planning Act 1990, S.99 Planning & Compulsory Purchase Act 2004 (UK) 
531  Xavier, Grace - Lands Acquisition Act 1991 p. 61 at 63 (1995) 1 MLJ 61-75, Koh, TTB-Compulsory Land Acquisition in 

Singapore 9-10. 
532  See S. 5 (1)(a)(b)(c) Lands Acquisition Act 1985 (Singapore) lands to be requisitioned for any work which in the opinion of 

the Minister permits, or is of public benefit, public utility or public interest. 
533  The amendment has been criticized as harsh provision depriving citizens of their proprietary rights- Xavier, G. - Compulsory 

Acquisition of Lands in Malaysia 61- see Article 16 (2) Namibia Constitution which provides that State may expropriate 
property in public interest subject to payment of just compensation- Batch J. Namibia Constitution: Framework for 
Democracy 11-18 (1990 African European Institute). 

534  S. 43(1) Land Acquisition Act 1978 (Australia NT). 
535  SS. 1, 2 & 6 (1) Land Acquisition Act 1970 (Kenya). 
536   Article 10 Constitution of China. 
537    5th Amendment of USA Constitution. This immunity against condemnation or prohibition against arbitrary deprivation of 

property is limited to payment of just compensation- see Hawaii Housing Authority v. Midkiff 467 US 229 at 245 81 L Ed 2d 
186 (1984) at 200, James v. United Kingdom (1986) Series A. No. 98 at 140.  

538  Australian Constitutional Report Commission Final Report P.600 Vol. 1 (1998) 
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purpose whatsoever. This has undermined the position of landowners539. In spite of this, the expropriation may 

be permissible in the national interest and to redress inequality of disadvantaged540  sections of the country, 

promote equity and social justice541 by making land available542 for the use of all the citizens. 
 

In fact, public purposes have been extended to profits advantages to the users including hotels, companies, 

private housings, real estate developments, banking and correction of social and economic inefficiencies in the 

private market operations543. Any right or advantage which is intended to benefit the whole country or a section 

of it qualifies as a public purpose. The acquisition of Diobus native title fulfilled all the facets of public utilities 

enumerated above especially the economic well-being of the entire nation in terms of industries located in Port 

Harcourt which generated much needed revenue, employment in the tourism, banking, petroleum sectors, the 

residential housing and infrastructural developments, in line with global trends. 

 

5.05 THE PUBLIC PURPOSE MUST BE STATED AS THE GROUND OF ACQUISITION OF 

PRIVATE LAND 

 

The general rule is that the particular use or public purposes to which the land is to be put into, must be stated in 

the notice of the proposed acquisition544. Failure to comply with this vital requirement means the notice of 

compulsory acquisition is deficient and renders it a nullity. In Chief Commissioner Eastern Provinces of 

Nigeria v. Ononye545, the Crown leased land at Onitsha to the United African Company Ltd for commercial 

purposes in 1942. Part of the land leased fell outside Crown land. The Crown took steps to acquire the 

individual land which fell outside its own land under the Public Lands Acquisition Ordinance and stated the 

reason for acquisition was simply for public purposes. The plaintiff later applied to the court for a certificate of 

title to be issued in favour of the Crown in respect of the land. The Court declined the application on the ground 

of the defective notice of acquisition which failed to state the specific public purpose proposed. Waddington J 

held thus:- 

.... “I find it difficult to understand why the particular purpose was not stated. When the matter comes to court it has to be 

admitted that there is no public purpose involved at all and the impression is liable to be conveyed, no doubt quite 
                                                 
539  Griffiths v. Minister for Lands, Planning & Environments (2008) HCA 20 (2008) 82 ALJR 890 and the criticisms by Justice 

Bergin, P.A. (2008) 82 ALJ 521. 
540  See Article 125 State Lands 1962, State Property Control Act 1960, Article 123 Administration of Lands Act 1962 and 

Public Conveyancing Act 1965 (Ghana). 
541  Article 19 Para. 24 Chilean Constitutions. 
542  S. 20 (3) Ghana Constitution 1992 
543  Article 295 (1) 1992 Ghana Constitution. 
544  (1944) 17 NLR 143, Yakubu v. Impresit Bakolori Plc (2011) 6 NWLR (Pt.1244) 564 at 570. 
545  (above) at 144, Provost Lagos College of Education v. Edun (2004) 6 NWLR (Pt.870) 476. 
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erroneously that there was something ulterior in the failure to make the purpose public…these statutory powers of a 

very exceptional character whereby individuals can be deprived of his property compulsorily and proportionally, 

exceptional care ought to be exercised to avoid abuse546. 

 

This judicial reasoning has endured in legal history and been followed subsequently. The Minister or 

Commissioner of Lands acting for the Local, State or Federal government must state the particular, specific and 

precise public purpose which forms the subject matter or criterion for the compulsory land acquisition. Failure 

to do so explicitly, is evidence of bad faith sufficient to nullify the acquisition547. The global trend of public 

purpose acquisitions is economic well-being of the community at large or a section of it. In the present era of 

industrialization to boost the economy, this case may be decided differently today. This is because the 

acquisition of the land for the expansion of the business of UAC limited – a multi-national company would 

likely qualify as a public purpose necessary to boost the economy, create employment throughout West Africa, 

enhanced the societal utility and this deficient piece of evidence could have been given to validate the 

acquisition. There is no doubt that the acquisition of Diobus native title of Port Harcourt where UAC still 

maintains a major trading branch office and other subsidiary companies, fulfilled the requirement of the 

industrialisation in line with global trends. It is not clear whether the colonial administrators stated the actual 

purpose for which the land was acquired. The exact public purpose of acquisition of the Diobus’ native title did 

fulfil this requirement because it was used to create a seaport and railway which enhanced commerce and 

created employment opportunities and boosted the economic well-being of Nigeria and more specifically the 

Niger Delta region. Port Harcourt still provides the cosmopolitan residential housing which accommodates 

people of diverse tribes and races. The city also facilitated the mining of coal and exploration of 

petroleum/hydro-carbon resources by oil companies for export and local consumption and also electricity, 

telecommunications, educational and social services in fulfilment of the global trends of public and private 

sector partnership. The acquisition of Port Harcourt therefore fulfilled all the requirements of the public purpose 

contemplated by the public land acquisition laws. 
 

 

 

                                                 
546  Ibid at 144 italics supplied. 
547       Obikoya & Sons Ltd. v. Governor Lagos State of Nigeria (1987) 1 NWLR (Pt. 50) 385 at 387-390 CA held that the failure of 

the Governor to State that the land is to be used for the building of the Trunk Road Terminal” even though a public purpose, 
is an evidence of bad faith and a breach of right to fair hearing and therefore a nullity. Compare - Re Kisima Farms Ltd 
(1978) Kenya L.R. 36 Hancox J. held that the gazetted notice expressing intention to acquire land without specifying the 
particular purpose though defective but was nevertheless held valid because the land in question was required for resettlement 
of certain displaced members of a tribe. 
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5.06  WHAT CONSTITUTES PUBLIC PURPOSE(S)? 

 

In spite of the criteria stated under S.2 (a to h) of the Public Lands Acquisition Law 2000 what constitutes 

public purpose(s), cannot be defined exhaustively548. In Kote v. State of Maharashtra549 the Indian Supreme 

Court held thus:- 

  

…. “public purpose is not capable of precise definition. Each case has to be considered in the light of the purpose for which 

the acquisition is sought. It is to serve the general interest of the community as opposed to the particular interest of 

individual … broadly speaking it would include the purpose in which the general interest of the society as opposed to 

the particular interest of the individual is directly and vitally concerned. Generally the executive would be the best 

judge to determine whether or not the impugned purpose is a public purpose. Yet it is not beyond the purview of the 

judicial scrutiny” 

 

From the above, it is logical to assert that even though the executives who must act through its alter-ego such as 

the Minister, Commissioner, Director of lands or the Chief Lands Officer on behalf of the Governor would 

determine what constitutes a public purpose, it would not erode the judicial function to review and scrutinize the 

acquisition to determine whether it falls within its ambit. This is the attitude of the courts globally. In Wise v. 

Attorney General Zambia550 the High Court similarly held that what constitutes public use frequently and 

largely depends on facts surrounding the subject: it is a judicial question of law to be determined on the facts 

and circumstances of particular case551. Although the compulsory purchase agreement of 1913 which 

compulsorily acquired the Diobus’ native title was not readily available for judicial scrutiny because of the then 

50 years secrecy ban on the colonial sensitive documents, it is submitted that today it would still pass the test of 

public purpose requirements because of the enormous economic benefits which accrued and the public use 

which Port Harcourt as a city provided for Nigerians and foreigners alike.  

 

 

 
                                                 
548      Kulasingam v. Commissioner of Lands Federal Territory Malaysia (1982) 1 MLJ 204 where it was held that the term public 

is incapable of precise definition 
549       (1995) 2 SCC 442 at 443-444. There is the general obligation that the acquiring authorities shall act reasonably in public 

interest with due regard to the interest of the person dispossessed - see Mallick v. Liverpool Corporation (2000) JPL 521, 
Collector of Land Revenue (SW) District of Penang v. Paik (1986) 1 WLR 412 at 416, Sampson’s Motors Sales Ltd v. 
Hendon Corporation (1963) Ch 57 at 83. 

550       (1990-1992) ZLR 124, Basco Enterprises Ltd v. Wai (1989) 2 MLJ 98 Singapore HC held that the conservation, preservation 
of historical and heritage buildings which had become dilapidated encompass urban development within the ambit of public 
purpose. 

551        Wise v. Attorney General of Zambia (1990-1992) ZLR 124 at 129 Per Bwala J. 
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5.07  PROJECTS WHICH SUFFICED FOR PUBLIC PURPOSE(S) 

 

Courts have reviewed and scrutinized the definition of the public purposes and have adjudged various projects 

implemented pursuant to public land acquisition laws as satisfying these requirements. Generally, the 

acquisition for housing developments, even though private individuals were granted leases of 99 years duration 

sufficed for the public purpose552. The acquisition of land and its sub-division into long leases of 99 years to 

ensure economic viability of agricultural lands553 has been held to constitute a public purpose554. The acquisition 

of the property of a private company to house the National Airlines555 and of swampy delta areas developed into 

a seaport complex556 acquired for the use of the Federal Government of Nigeria all sufficed for public purposes. 

Similarly, in New Munyu Sisal Estate Limited v. Attorney General557 the acquiring authority proved that the 

acquisition of the sisal estate was for public utility, public benefit such as the settlement of squatters. Singh J 

held that by the combined effect of S. 75 (1) (c) Kenyan Constitution and S.29 (1) Land Acquisition Act 

1968, the acquisition cannot be nullified because it fulfilled the requirement of public purpose. This was 

exactly the situation of the Diobus’ native title in which originally Niger-deltan land was acquired and 

developed into a seaport complex thereby facilitating all categories of industrial development. Therefore its 

acquisition sufficed for the public purpose. 

 

Although not all the lands could be used for a public purpose as was the case in Omar v. Government of 

Malaysian State of Johor558 where a private land belonging to the plaintiff measuring 5, 700 acres was 

compulsorily acquired even though only 2,000 acres were actually needed for the construction of the seaport at 

Johor. The remaining portions of the land were marked for “future developments”. The plaintiff’s contention 

that the acquisitions were done in bad faith failed because the court held it was valid and the excess would be 

                                                 
552         S. 6(3) (4) Federal Capital Territory Act 1976 (Federation of Nigeria) where lands were acquired to develop FCT Abuja and 

vested it in Federal Capital Territory Development Authority (FCDA) for public purposes. The grant of 99 years leases 
respectively to individuals to build private residential housings and to companies for industrial developments sufficed for 
public purpose – see Ona v. Atenda (2000) 5 NWLR (Pt.656) 244. 

553  SS 2,3 & 10 Agricultural Lands Act 1970 (Namibia) 
554  Theron v. Tegethoff (2001) NR 203 per Merits J. 
555  United Assurance Co. Ltd.  v. Attorney General of Uganda (1995) 4 Kampala LR 109. See also Secretary of State for Foreign 

Affairs v. Charlesworth Pilling Co. Ltd. (1901) AC 373 (Privy Council appeal case from Zanzibar) where land acquired by 
the British colonial government for the construction of railway sufficed for public purpose and compensation was paid at 
market value. 

556  Oilfield & Supply Centre Ltd v. Johnson (1987) 5 SC 310 
557 (1972) EALR 88 at 90 – 91 (Kenya HC). 
558  (1979) 1 MLJ 49 
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held for future development559. The reasoning in this case appears open to question because the principle 

governing public land acquisition is that unutilised excess land should be returned to the owner (discussed 

below). In spite of this, future development could still suffice for anticipated expansion within the ambit of the 

public purpose.  

 

Other acquisitions of the lands to establish mixed commercial complexes such as motor park560 market stalls561, 

cemeteries, recreational sports facilities, palace and places of worship/praying grounds562 were all adjudged to 

be within public purpose(s). Furthermore, urban and industrial development563and on-going urban renewal and 

regeneration are within the ambit of public purpose to justify compulsory land acquisition564. As soon as these 

public purposes are established to justify the compulsory land acquisition, the acquiring authority must act 

within its statutory objectives as it affects planning and development of the lands concerned. This is because 

compulsory purchase is a serious obligation not just a change of ownership565. A distinction must be made 

between the purpose for which an authority may seek to acquire land and the means by which these purposes 

may be achieved566. Where the acquiring authority states the purpose of the proposed acquisition in which it 

intends to carry out its general statutory powers, it is not permissible to go outside the stated purpose567 in order 

to suggest a different interpretation should be placed on its decisions. This is the position in Crosbie v Custom 

House Dock Development Authority568, where the Customs House Dock Development Authority (CHDAA) 

made a compulsory purchase order (CPO) on the plaintiff's land for the purpose of urban renewal569. The 

primary function of CHDAA was to secure the redevelopment of the Custom House Docks area. The precise 

reason for the acquisition was stated to be for a National Sports Centre (NSC) but the CPO did not limit the 

purpose of the acquisition to the proposed erection of the NSC. Subsequently, the government decided not to 

proceed with the sports centre or the custom house. The plaintiff challenged the CPO when he realized his land 

was to be redeveloped by others for commercial rather than public purposes. The Urban Renewal Acts did not 

                                                 
559  Sydney Municipal Council v. Campbell (1925) AC 338 PC held that the evidence sustained the lower court’s conclusion that 

the appellants were exercising their powers for a purpose different from that specified in the statute and they had rightly been 
restrained from acquiring the respondent’s land, appeal dismissed. 

560  Akinyemi v. Governor Oyo State of Nigeria (2001) OYSHC 67-89 per Adeniran J 
561  Ikedife v. Obienu (1975) All NLR 191 (Supreme Court of Nigeria), Akinyemi v. Governor Oyo State (above). See - Sokoto 

Local Government Council v. Omale (2001) 8 NWLR (Pt. 714) 224 at 229 (CA) for land compulsorily acquire to expand the 
cattle market. 

562  Akinyemi v. Governor Oyo State (above), Ikedife V. Obienu (above). 
563          Akinyemi v. Governor of Oyo State (above). 
564  Destro v. Attorney General of Kenya (1980) Kenya L.R. 77 at 78. 
565  Clinton v. Planning Board (2007) 4 IR 702 (SC Ireland) 
566  Sweeny v. Minister for Environment (1979) ILRM 35 at 36 
567  Galligan, E. – Compulsory Acquisition in Ireland (2002) Vol. 9 (No 2)1 at 4 Irish Planning & Environmental Law Journal. 
568  (1996) 2 IR 531 at 550 
569  S. 5 Urban Renewal Act (1986) mended 1987 (Ireland). 
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place any obligation upon CHDDA to return the land to him upon his repayment of the consideration paid to 

him where the sole or substantial purpose for which the lands were acquired had been abandoned. The plaintiff 

also argued that the alternative user was not for the public good. Costello P. held thus: 

 

….  “The… purpose for which the lands were acquired is a question of facts. The purpose for which the statutory 

authority performs an act may be ascertained from the resolutions it adopted, the official documents emanating from 

it and statements made on its behalf...the evidence establishes that the authority (CHDDA) made CPO for the 

purpose of S.9 Urban Renewal Act 1986. This purpose was clearly stated in the CPO it issued…that the means by 

which it would carry out this purpose was by building a national sports centre. This intention was publicly declared. 

I can find no justification for concluding that the authority’s purpose was other than the one it stated… The authority 

did not choose to limit the purpose of acquisition to a particular proposed development. It had good reasons (as 

events eloquently proved) for not doing so and it was not required by the statute to do so. Planning scheme may be 

amended… proposals for development made before a planning scheme… adopted may be changed and so the 

authority's decision was that it would acquire the lands for its general statutory purpose and not for particular 

development which at that time was the means in which it intended to carry out its statutory obligations570.   

 

The judgment in Crosbie's case571 is difficult to apply in line with the authorities established in other common 

law jurisdictions for the following reasons. Firstly, the acquiring authority must state the public purpose572 

required for implementation and follow it to the letter573. Secondly the public purpose stated was the 

development of National Sports Centre or redevelopment of the custom house docks area and deviation from 

this stated use was ultra-vires and a nullity. Thirdly, the land acquisition whose purpose failed or had been 

abandoned (the government decided not to proceed with the development of the sports center or the custom 

house), accrued to the original owner through the right of reversion, re-allocation and re-purchase574 (discussed 

below). The legal effect is that the land is de-acquired and reverts to the original owners575. Fourthly, CHDDA 

being a public body cannot be given a blanket object on which to exercise its statutory powers to acquire lands 

for any purpose as this would make accountability extremely difficult. Perhaps the only justification appears to 
                                                 
570  Relying on Proctor & Gamble Ltd. v. Secretary of State for Environment (1992) PLCR 317. 
571      There is another Irish case curiously not cited in the judgment– see McDermott & Woulfe – Compulsory Purchase & 

Compensation in Ireland 42 citing - Bradshaw & Falconer v. Bray Urban District Council (1996) 2 IR 540 at 549.  
572          S. 2 (a to g) Public Lands Acquisition Law 2000 (Oyo) S. 3 Lands Acquisitions Act 1960 as amended in 1991 (Malaysia), 

S.6(1)(a)(b) Land Acquisition Act 1970 (Kenya), S.3(1)(a to f)(2) Land Acquisition  (Compulsory) Act 1968 (Tanzania), S.3 
Land Acquisition Act 1970 (Zambia) and SS.1 and 3 Land Acquisition and Compensation Act 1986 (Victoria Australia) 

573          Chief Commissioner Eastern Provinces of Nigeria v. Ononye (above). 
574          Where the Public authority wishes to dispose lands surplus to its requirements for private use, the former owners should be 

given the first opportunity to repurchase the land – see Blanchfield v. Attorney General Trinidad & Tobago (2002) 4 LRC 
689 (PC). 

575       Land to revert, re-allocated to the original owners for failed Public Purposes - Nzekwu v. Nwakobi (1960) ENLR 59 (1961) 
ALL NLR 324, Alatishe v. LEDB (1965) ALL NLR 704, Ukwa v. Awka Local Government Council (1965) ALL NLR 364 
at 365 (SCN), Nwadialo v. Onyia (1971) 1 UILR 524 at 525 (SCN), Olatunji v. Governor Oyo State of Nigeria (1995) 5 
NWLR (Pt. 397) 586 at 590 (CA), Ajao v. Sole Administrator Ibadan City Council (1971) 1 NMLR 74. 
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be the secondary criterion of the economic redevelopment as the public purpose – the pervading global trends 

which had displaced the primary public utility criterion. In light of this, the initial public purpose of the 

acquisition of the Diobus’ native title was for the development of a railway and seaport to facilitate trade. This 

was the primary public purpose. The secondary public purposes such as development of sports centres (stadia), 

customs house, immigration, civil servants’ secretariats, the location/expansion of industries, urbanisation and 

its subsequent renewal/regeneration carried out, are also valid and within the ambit of industrial development 

and economic well-being contemplated by the public land acquisition laws. Port Harcourt has also continued to 

witness further expansions in compliance with statutory obligations of further future developments in line with 

the judgments in the cases Crosbie and Omar discussed above. 

 

5.08  PROJECTS WHICH DID NOT QUALITY FOR PUBLIC PURPOSE. 

 

The Nigerian statutes enumerate eleven criteria for what constitutes public purposes576. They are as follows:- 

exclusive government use, use by companies wholly or partly owned by government; sanitary improvements or 

reclamation; obtaining control of lands contiguous to a seaport or airport, the construction of public works such 

as railways, roads and public conveniences; mining; urban development; rural settlements; agricultural; 

education and all social services. The Nigerian Courts adhered to these orthodox definitions in the 1970s to the 

early 1990s. The more recent objective of promoting the economic well-being577 of the nation through 

privatization and commercialization to cushion financial crisis in the era of public and private sector 

partnership578 has dominated global judicial reasoning in the 1990s and 2000s. There is no doubt that the 

acquisition of Diobu native title fulfilled the public purposes requirements. 

 

The orthodox public purpose concept of exclusive public use prohibits individual participation in any way and 

consequently the acquisition for the purpose of re-granting the land to private user would not suffice. In Bello 

v. Diocesan Synod of Lagos579 private land was acquired for the purpose of extending the church. The 

Supreme Court held it was not for public purposes because the facilities of the church are not available to 

people other than its members and the properties of the church are privately owned by the parochial committee.  

 

                                                 
576       S.2 (a to h) Public Lands Acquisition Law 1976 (Edo). 
577       Following the global trends of economic development - mining, residential, agricultural, commercial industrial, recreational 

purposes or combination of such purpose- S. 3 (1) (a) (b) (c) Land Acquisition (Amendment) Act 1991 (Malaysia), S. 
226(1)(a) Town & Country Planning Act 1990 and S.99 Planning & Compulsory Purchase Act 2004 (UK). 

578           S. 1, 2, 5, 10-22 Privatization and Commercialization Act 1999 (Nigeria). 
579  (1973) 3 SC 108 at 138 (1973) 3 ECSLR 330 (1973) 1 ALL NLR 24 at 268. 
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The Venerable Law Lords stated per Coker JSC that: 

     The 4th defendant - the Lagos Executive Development Board (LEDB) requested the 5th defendant to deposit money with 

them and armed with it they proceeded to use their statutory powers of acquisition against plaintiff’s property in order to 

divest him ... by the carefully planned design transferred it ... to the 5th defendant in consideration of money deposited. It 

is settled law and equity that the authority of the LEDB as empowered by legislature is to take compulsorily the land of 

another person for a definite object. If it attempts to take it for any other object, it will be restrained by injunction. The 

impression created is that a statutory body had used its powers of compulsory acquisition to fulfil its purpose to satisfy a 

private institution … the LEDB was not the master of the situation but agent, the hand by which the property of the 

plaintiff was taken from him and handed over to the church. It is settled that public bodies like LEDB invested with 

statutory powers must take care not to exceed it ... It must act in good faith and reasonably too…580.  

 

This judgment is controversial and subject to criticism. In spite of the irregularity, the alleged acquisition of 

land for the establishment of a place of worship such as a church, mosque, temple, shrine or hall for atheists 

qualified for the moral581, spiritual well-being, religious services to the community or a part of it and sufficed 

for educational and social services582. In Akinyemi v. Governor Oyo State of Nigeria583 it was held that 

allocation of lands for mixed projects and praying grounds sufficed for social services within the ambit of 

public purposes. Outside Africa the separation of church and State has become the norm. In Nigeria however, 

even though a secular State there is freedom of religion and all religious organisations have freedom to acquire 

lands to erect places of worship which fall within the ambit of charitable purposes/social services allowable by 

the public land acquisition laws. What is more, the monetary deposit made by the church in Bello v. Diocesan 

Synod of Lagos584 is not unlawful as Lagos Executive Development Board (LEDB) is entitled to charge 

administrative costs, expenses and can also alienate its lands acquired for the purpose of its objective such as 

housing, economic and industrial development585. 

 

The pursuit of the orthodox socialists’ propensities of the courts during that era was further demonstrated in the 

case of Ereku v. Governor of Midwestern State of Nigeria586 where the plaintiff sought a declaration that the 

notice of acquisition under the Public Lands Acquisition Act was ultra-vires, irregular and void because the 

defendants leased the land to a private company. The defendant contended it was valid for public purposes 

because it was to advance the industrial and economic life of the State to the advantage of the public. The trial 
                                                 
580  Ibid 138 at 268. 
581  S. 2 (h) Public Lands Acquisition Law 2000 (Oyo). 
582  S. 3 (1) (a) (b) (c) Lands Acquisition (Amendment) Act 1991 (Malaysia). 
583  (2001) OYSHC 67 at 89. 
584           (above) 
585  S. 2 (g) Public Lands Acquisition Law 2000 (Oyo State Nigeria). 
586  (1974) 10 SC 59 at 63, 68- 72-74 (1974) 4 ALL NLR 695 (1970) MSLR 89. 
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judge held the acquisition was valid not on the ground of public purpose but that it would embarrass the 

government and possibly lead to a series of hostile actions. The Supreme Court nullified the acquisition because 

it was satisfying the private need of a private corporation and not for a public purpose of the State. As regards 

the argument that public purpose(s) must include matters in connection with housing, economic, industrial or 

agricultural development which benefit the community or a section of it, the Supreme Court of Nigeria initially 

rejected it and was emphatic that the government must undertake these projects by itself and not act as an agent 

by delegating to private enterprises the execution of its public purpose duties. This old view587 was similarly 

followed in Lagos State Development & Property Corporation v. Banire588 where the appellant 

compulsorily acquired properties in Lagos, including that of the respondent, let them to traders and collected 

rents. The question was whether commercial lettings to private individuals were within the ambit of public 

acquisition. The Court of Appeal held it was an abuse of power. This old view of exclusive government use by 

itself cannot survive the current global trends of economic well-being of the country and public, private sector 

partnership (discussed below). 

 

5.09 GLOBAL TRENDS OF ECONOMIC WELL-BEING AND INDUSTRIALIZATION IN 

PUBLIC PURPOSES 
 

There have been global trends in developing public and private sectors partnership (PPP) since the late 1990’s 

and 2000’s owing to the financial crisis, decreasing subventions and governments’ inability to be the universal 

provider. Governments can no longer execute projects single handedly due to dwindling resources. There is a 

need to revamp the economy, promote industrial development and create jobs. The courts have embraced 

economic development trends and therefore the allocation of lands to private individuals and companies for the 

establishment of gas processing plants589, construction of low-costs housing units and industrial layouts have 

been held to constitute public590 purposes591. This change of attitude was reflected by the Supreme Court in 

                                                 
587  Allocation or re-granting of publicly acquired property to a private company can only be for private interests and not for 

public purpose in pursuit of the orthodox view- Nigerian Pipe & Tube Co. Ltd (1994-1998) 2 OYSHC 126 per Ige J, Lagos 
State Development & Property Corporation v. Foreign Finance Corporation (1987) 1 NWLR (Pt.50) 413 at 418 (CA)-
overruled impliedly. 

588  (1992) 5 NWLR (Pt.243) 620. 
589  Okafor v. Attorney General Anambra State of Nigeria (2005) 14 NWLR (Pt. 945) 210 at 216 (Supreme Court of Nigeria), 

Farajoye V. Hassan (2006) 16 NWLR (Pt. 1006) 463 at 469 (CA). 
590  S. 2 (h) Public Lands Acquisition Law 2000 (Oyo), S. 3 (1) Lands Acquisitions (Amendment) Act 1991 (Malaysia). 
591        Ononuju v. Attorney General Anambra Nigeria (1998) 11 NWLR (Pt. 573) 304 at 309-311 CA but the SC reversed the 

judgment of CA on the ground of non-compliance with the service of revocation notice in spite of its publication in the 
official gazette. SCN did not quarrel with the finding that grant of lands for the establishment of industrial layout, low-cost 
housing estates constitute public purpose- Ononuju v. Attorney General Anambra State Nigeria (2009) 10 NWLR (Pt.1148) 
187 at 197-198. 
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Lawanson v. Ajibulu592 where the Ogun State government (OGSG) by notice published in the gazette dated 

19th May 1987 acquired lands for development into housing, industrial and economic estates and they sub-let 

portions to individuals who carried out a scheme of infrastructural development. The respondent sought to 

invalidate the acquisition alleging abuse through profit-making by private companies. The High Court and 

Court of Appeal593 nullified the acquisition. The Supreme Court unanimously upheld the acquisition in that it 

was held to be for a public purpose. Mohammed JSC held:-  

.... “Considering the facts of this case I would not agree that Ereku’s case applied. Having regard to the purpose the land was 

being applied by the 2nd appellant before and after the acquisition, it appears to me that had the court below properly 

directed them on the definition of public purpose in the law, they would not have concluded that Ereku’s case applied. S. 

3 (g) Public Lands Acquisition Act allows the government to acquire lands required for public purpose of agricultural, 

economic, industrial developments, including telecommunication and electricity stated therein. The carrying out of such 

purposes need not be by the government itself. It is under similar provisions that the Federal Government acquired lands 

compulsorily and leased it to oil companies. It has not been suggested that such acquisitions were not for public 

purposes. The prevalent practice of government acquiring land compulsorily and leasing it to developers for housing 

estates, economic, industrial or agricultural developments must be seen in the same light.  The involvement of the private 

sector in the orderly development of both urban and rural areas, Ereku’s case, is an example of the naked exercise of 

power which the court deprecated in that case. Such is not the case here594. 

 

The Diobus’ native title was compulsorily acquired and the government created the Trans Amadi industrial 

layout, GRAs (Government Reservation Areas) and Port Harcourt municipal township whereby it granted 99 

year leases to companies and individuals who made huge profits through projects located thereon. These 

business activities created employment and aided urbanisation and economic well-being within the meaning of 

public purposes.  

 

The above type of industrialization-oriented judicial interpretation aligns with pervading global trends that have 

been adopted in many common law jurisdictions. In Kenya the acquisition for urban and industrial 

development595 also sufficed for public purposes even if the allocations were made to private persons and 

companies other than public bodies and they made unintended profits. In Destro v. Attorney General of 

Kenya596  the plaintiff was the lessee of a farm property comprising 1000 acres under a 999 years lease for 

                                                 
592  (1997) 6 NWLR (Pt. 507) 14 at 40-41 (1977) 6 SCNJ 1 at 26. 
593      Both relied on Ereku v. Governor Mid-West (above). 
594  Ibid at 41 and 46. 
595  S.6 (1) (a) Land Acquisition Act 1985 (Kenya).  
596  (1990) Kenya L.R. 77 at 78. Compare the English cases-London & West Cliff Properties Ltd. v. Minister of Housing & Local 

Government (1961) 1 WLR 519 (Urban Redevelopment), Webb v. Minister for Housing & Local Government (1965) 1 WLR 
755 (Coastal Protection). 
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agricultural and leasing purposes. The farm was adjacent to an industrial area of Nairobi and was acquired by 

the Minister who issued a certificate of compulsory acquisition for the extension of the industrial area and 

headed it “Land for urban development required for public purposes rather than for the purposes of a public 

body’’. The certificate did not state the interests for which the acquisition was made. The plaintiff accepted the 

compensation awarded to him. He was permitted to lease back 20 acres for 3 years and remit the compensation 

abroad. From 1977 to 1979, 199 acres of the land were plotted and allocated to individuals and companies other 

than public bodies for industrial development. Five of the plots allocated were later sold at a considerable profit 

by few profiteers and the plaintiff challenged the validity of the compulsory acquisition order (CAO). The court 

held the acquisition was valid and properly made for bona fide purposes in the interests of town planning and 

that the development of the properties were for the public benefit597. The court was emphatic that the reference 

in the Minister’s certificate was sufficient to incorporate the “lands for urban development”. It made the 

acquisition of the interest orderly and sufficiently clear and in spite of the mistake in drafting, “public purpose” 

instead of the purpose for the “public body” there was no error on the face of the certificate. 

 

Most capitalist nations can no longer be a universal provider of amenities, infrastructure, jobs and industrial 

development due to declining revenue. Many of them have to look outwards to pursue the global wave of public 

and private sector partnerships to cushion recession, source finances, to cure the economic crisis and to revamp 

the economy. The courts in Malaysia have adopted these judicial trends. In Saman v. Kedah598 the appellant 

challenged the acquisition as published in the gazette which stated it was for the  tourist industry and therefore 

was not within the public purpose contemplated by SS. 3 and 8 Land Acquisition Act. The Court of Appeal 

held the tourism industry is important to the country and even more so to the Island of Langkawi and it has 

brought a lot of benefit to the people in terms of employment, infrastructure, utilities and amenities and the 

acquisition in the present case therefore falls squarely within the expression “public purpose”. Similarly in Moi 

& Chong v. Government of Saba State of Malaysia599 the applicants’ lands were acquired compulsorily 

pursuant to S. 3 Land Acquisition Act for the construction of a power plant to generate and supply electricity 

commercially. They alleged it was for an improper purpose because the government permitted the 3rd 

respondent600 to obtain the requisite land to build the power station so that the 2nd respondent could purchase 

                                                 
597    S. 6 (1) (a) Land Acquisition Act 1970 (Kenya). 
598  (2003) 4 MLJ 705 (CA Kuala Lumpur Malaysia), Chan v. Lower Hutt County Council (1976) 2 NZLR 75 at 79 where taking 

for Commercial uses was held a justifiable public purpose.  
599  (2007) 5 MLJ 441 at 442. 
600  Compare the judicial reasoning in Ononuju v.  Anambra (above) Okafor v AG Anambra (above) the establishment of gas 

processing plants, the constructions of low-costs housings and industrial layouts by individuals, companies and corporations 
were held public purposes. 
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electrical energy generated and produced therefrom. They argued the acquisition was for the benefit of the 3rd 

respondent and not for a public purpose as a whole. Therefore the 1st respondent should not have acquired the 

land for the benefit of the 2nd and 3rd respondents. Sultan J held the action was misconceived as it lacks merit 

and was an attempt to scuttle public purpose projects purely on monetary grounds. His Lordship was emphatic 

thus:  

….  “Public purpose use, benefit would necessarily include living persons, statutory bodies and others who may obtain a 

benefit as an ordinary member of the public could have done, the electricity is necessary for the purpose of lighting the 

house as well as factory belonging to the corporation. Both purposes whether for the house or factory must necessarily 

be seen as public purposes as it benefits the public. It could not by any stretch of the imagination be argued that the 

ultimate user of electricity in this case was not the public”601 

 

This judicial reasoning is sound in spite of some element of benefit to the private persons, companies or 

corporations because the interest of the larger public is paramount. This is also the legal position in Fiji South 

Pacific as electricity is still classified as a public purpose project602. In Canada a statutory body which 

specialized in fresh water fish marketing was held to be an agent of the Crown and that the Crown is liable to 

pay compensation when it compulsory acquired a private business for public purposes603  In light of the  

judgments in the cases referred above, the creation of Trans Amadi Industrial Layout in Port Harcourt out of the 

Diobus native land and the subsequent grants of private leases to private companies by the colonial government 

and its successors-in-title the Eastern Nigerian government satisfied the requirement of industrial development 

because the railway, seaport and other urban infrastructures were built by the government. It satisfied the 

requirement of economic well-being of the country in general or a part of it. The further grant of leases by the 

Rivers State government to private companies in respect of the areas carved out as a Government Reservation 

Area (GRA) phases I, II, III, IV and V were for the development of housing units in spite of isolated profits to 

some individuals and companies. They are nevertheless valid public purposes contemplated by the public land 

acquisition laws.  

 

In spite of the industrially oriented interpretation indicated above, some countries have adopted extreme 

capitalistic land expropriation statutes such as S. 43 (1) Land Acquisition Act 1978 Australian Northern 

Territory which provides that the Minister can compulsorily acquire lands for any purpose whatsoever. This 

                                                 
601  (2007) 5 MLJ 441 at 442. 
602  Waisake Turuva v Kelevu Jabanivau (1999) FLR 177. 
603  Manitoba Fisheries Ltd v Queen (1978) 88 DLR 462. The property acquired compulsory may include tangible and intangible 

things including business goodwill–  Ulster Transport Authority v James Browns & Sons Ltd (1953) N.I. 79. 
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type of robust statutory power is capable of engendering executive lawlessness, victimization and an abuse of 

power. In Griffiths v. Minister for Lands, Planning & Environment604 where the Minister proposed 

compulsory acquisition of lands to which Ngatiwurru and Nungali (N&N) indigenous people of Australia hold 

native title. The Minister intended to sell the land to private purchasers. The Lands and Mining Tribunal 

recommended that the acquisition proceed and the Minister accepted the recommendation. On appeal, the 

Northern Territory Supreme Court605 set aside the Minister's recommendation. The Court of Appeal reversed the 

decision. On further appeal to the High Court of Australia606  the appellants contended that since the Minister 

eventually intended to sell and transfer the land to private entrepreneurs for the pursuit of private commercial 

activities inclusive of animal husbandry and tourism rather than retain it for some other purpose, the acquisition 

was beyond the powers conferred by the Act. The majority judgment considered the provenance of the 

expression “for any purpose whatsoever’ and comparison was made with the expression “public purpose” 

which was used in earlier compulsory acquisition legislation607. They approved the reasoning of Mildren J. in 

the Court of Appeal that the acquisition was valid because it was very much the business of the government to 

promote industry. The High Court interpreted this provision literally and relieved the Northern territory of any 

public purpose limitation on its power608. The dissenting judgment of Kirby J. represented a missed opportunity 

by the highest court in Australia to comment and circumscribe the exceptional nature of the expropriatory 

powers. They not only abrogated the public purpose limitation on government power but reaffirmed the 

Northern Territory government's absolute power to acquire land subject to native title and to extinguish that 

native title entirely. Kirby J’s minority judgment at 117 fiercely opposed the majority judgment which validated 

the extinguishment of the native title of the indigenous Australians for immediate private gains of commercial 

interests without their consent. Kefel J at 184, also dissenting, accepted that the only benefit identifiable accrued 

to the proposed developers. This judgment has been severely criticized as an instrument of theft609 of private 

lands by the government as the agent of private business. In spite of these criticisms, this case represents a part 

of a wave of economic and industrial reforms worldwide from the USA, Nigeria, Kenya, Malaysia and 

Australia. The decision appears justifiable on global public policy considerations of public and private sector 

partnerships because the government is unable to be a universal provider and the duty to provide jobs, amenities 

                                                 
604  (2008) HCA 20 at 27-34 (2008) 82 ALJR 999 
605  Equivalent HC. 
606  Equivalent of Supreme Court. – Gummow, Haydon J.J with whom Gleeson & Brennan J agreed while Kirby J. and Kiefel J 

dissented. Majority of 5 to 2 Justices ratio. 
607  Which had been construed as not conferring any power to acquire land for purposes unconnected with any need for, or future 

use of the land – see Clunnies – Ross v. Commonwealth (1984) 155 CLR 193. 
608      Criticisms of Mr. Justice Bergin, PA. (2008) 82 ALJ 521. 
609       Reale Andreana – Assisted Theft: Compulsory Land Acquisition for Private Benefit in Australia and USA (2009) 147-157 

Alternative Law Journal (Melbourne).  
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and economic well-being has to be shared between them and private entrepreneurs610. This view is realistic in 

view of the widespread resort to Private Finance Initiatives (PFI)611 to fund huge public projects by companies 

with benefits as equity shareholders. These trends are not without criticism as eminent domain is incidentally 

being used to deprive private citizens who are now compelled to sell their assets to companies which the latter 

could not have acquired through normal commercial negotiations612. 

 

In the US, the courts have interpreted public use as not necessarily public occupation but public benefits which 

would be achieved by allowing a mill owner expand his dam and operations by flooding an upstream 

neighbour’s property613. In Clark v. Nash614 the Supreme Court held that different parts of the US have 

unique definitions of public use depending on the facts and circumstances of the particular case. 

… “A farmer could expand his irrigation ditch across another farmer’s land because the farmer was entitled to the flow of 

waters from the creek and the use of such waters is a public use. Here in recognizing the arid climate and geography of 

Utah. The farmer not adjacent to the river has as much right as the farmer who is, to have the access of the water”. 

 

The implication of this decision is that the public purpose extends to individual, private and commercial users of 

natural resources who need amenities for life, residence and economic survival. 

 

There is a shift in attitude in favour of urban and economic development worldwide. In Berman v. Parker615 

the US Supreme Court affirmed the efforts of the District of Columbia to take and raze blighted structures in 

order to eliminate slums in the southwest Washington area. The court held after the taking, the razed land could 

be transferred to private redevelopers who would construct condominiums, private office buildings and 

shopping centres. The Supreme Court ruled against the owners of the non-blighted property within the area on 

the grounds that the project should be judged as a whole and not on a parcel basis. Similarly in Hawaii 

Housing Authority v. Midkiff616, the Supreme Court approved the use of eminent domain to transfer land 

title from the lessor to its tenants who owned and occupied homes built on the leased land in order to destroy a 

housing oligopoly and lower and stablised home prices. Obviously the stability of the housing market is a form 

                                                 
610   SS. 1-5, 10-22 Privatization & Commercialization Act 1999 and water, electric power, communication industries and 

mechanized agriculture need huge capital outlay. See- SS. 154 (1) Water Resources Act 1991, S. 2 (1) (g) (iv) Environment 
Act 1995 (UK).  

611           Gray & Gray op.cit.1389-1390. 
612  Gray & Gray – Private Property & Public Property (999) in McLean, J (Ed) 35-36 (Property & Constitution) (Hart 

Publishing). 
613         Clark v. Nash (below). 
614          98 US 361 (1905) 
615  348 US 26 (1954) 
616  467 US 229 (1984) 
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of public benefit to facilitate urban development. In line with the global perspective of urban re-development 

and industrialization, the courts have shifted the emphasis from public occupation to economic regeneration and 

large-scale housing constructions. In Kelo v. City of New London617, the Supreme Court affirmed the 

authority of New London City Connecticut Council, to take non-blighted private property through the eminent 

domain and transfer it them to private developers for the purpose of increasing municipal revenues. The 5: 4 a 

majority ratio was a highly controversial and contentious decision. 

 

In Kelo’s case, the city authority delegated to Pfizer the power of compulsory purchase of land supposedly 

required to provide luxury residential accommodation, high grade retail and recreational facilities ancillary to a 

research facility nearby. The land was leased to the private developer for 99 years at a rent of $1 per year and 

other profits drawn from the redevelopment would accrue to the developer exclusively. The petitioner owned a 

pleasant house overlooking the waterfront and refused to sell her home at any price. The City of New London 

Council (CNLC) authority argued that the public purpose requirement had been satisfied by the sheer fact that 

its redevelopment plan would rejuvenate the area, create thousands of new jobs and generate huge revenues for 

the government. The more affluent users of the revitalized area would pay higher taxes leading to a public 

benefit from the expansion of the tax base. The slim majority of 5 to 4 US Supreme Court sanctioned a more 

robust public purpose and held that the proposed economic regeneration unquestionably served a public purpose 

and therefore justified the use of eminent domain powers. The majority decision stated that although the 

government’s pursuit of public purpose will often benefit private parties, it is constituted series of legitimate 

takings of integrated economic developments plan formulated at the local level and the court should pay 

substantial deference to, so long as the new users are predicated to generate secondary benefits to the public 

such as enhanced tax base and create more jobs. 

 

This decision has been criticised618 as a form of assisted theft619. As a result of this criticism, the then US 

President George Bush passed an executive order mandating the federal government to limit the public use to 

the purpose of benefiting the general public620 and not for the advancement of economic interests of private 

                                                 
617  545 US 469 (2005), A.G. v. Hull (2000) 3 NZLR 63 where it was held that public work in relation to State housing includes 

ancillary commercial and industrial developments. 
618      Berliner, D - Opening Flood-gate; Eminent Domain Abuses in Post-Kelo (World Institute for Justice) Redevelopment Wreck 

- 20 Failed Projects Abuse of Eminent Domain Justice Institute 
619        Reale, Adriana – ‘Assisted Theft’: Compulsory land acquisition for private benefit in Australia and US (2009) Alternative Law 

Journal 147 -151 (Melbourne). Similar criticisms trailed the Supreme Court of Michigan case of Pole Town Neighbourhood 
Council v. City of Detroit 304 NW 2d 455 (1981) where expropriation was authorized against elderly polish American 
population in Detroit suburb to clear a new site for assembly plant of motor corporation. 

620    Order 13406 dated 22nd June 2006 titled – Protecting the Property Rights of American People (http://georgewbush-
whitehouse.archives.gov/news/release/2006/06/20060623). 
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parties. Many States in the US repudiated Kelo’s case and declared it is illegitimate to acquire land 

compulsorily for economic development621. 

 

In Canada, land compulsorily acquired whose public ownership is retained can be leased for the purpose of 

economic development622. The liberalization of land acquisition in favour of development, redevelopment and 

improvement to promote economic, social and environmental well-being623 has gained acceptability in the 

United Kingdom in what is described as private to private624 eminent domain rather than the private to public 

concept of eminent domain which is becoming obsolete today. 

 

This trend has also manifested itself in the rest of the European Union. The taking of property for legitimate 

social, economic and other policies qualifies for public purposes and was justified by the European Court of 

Human Right (ECHR) even if the whole community at large has no direct use or enjoyment of the property 

compulsorily taken625. This means some and not necessarily the whole community need to benefit from the 

public purpose venture. In the United Kingdom, the House of Lords seems to have approved private626 to private 

taking of land627 especially if another owner can make higher, better and more efficient use of it than the present 

original owner628. The attitude of the court is to consider the wider public interest and balance it with 

fundamental human rights of the owner whose property is to be compulsorily acquired. In Ainsdale 

Investments Limited v. First Secretary of State629 Westminster City Council (WCC) condemned a building 

in Soho square worth £1m because it was being used for prostitution. WCC compulsorily acquired it to provide 

accommodation which addressed housing shortages in the city. The expropriated freeholder argued WCC 

wanted to profit from the sale of it and other similar properties by selling it to private developers and this was 

countered by improper use of the property for prostitution. The court held that the acquisition was necessary in 

the wider public interests as the owners were entitled to full compensation. 

 

                                                 
621      States like Illinois, Michigan, Alabama, Florida, Texas, Oklahoma and South Carolina had disallowed such robust scope of 

taking- Rachelle Alterman (2007) FIG Seminar paper titled – Eminent Domain Powers in US 1-3. . 
622  Fouillard v. Elice Municipal Authority (2007) 284 DLR (4th) 193 at 250 (Manitoba CA Canada). 
623  S. 261 (1) (i) (A) Town & Country Planning Act 1990 as amended by S. 99 Planning & Compensation Act 2004 (UK). 
624  Gray & Gray op.cit.1389. 
625  James v. United Kingdom (1986) Series A No. 98, 40 at 45 (European Courts of Human Rights (ECHR). 
626  Standard Commercial Property Securities Ltd. v. Glasgow City Council (2006) UK HL 50 at 56. 
627  See the further criticisms of private to private by Warring, Emma (2007) Conv. 265. 
628  Miles v. Secretary of State for Environment & Royal Borough of Kingston upon Thames (2000) JPL 192 at 199-202 where 

the compulsory acquisition of dilapidated house in order to protect the character and appearance of the neighbourhood was 
held justifiable as it constitutes the most efficacious utilization of the property. 

629  (2004) HLR 956. 
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Similarly, in Alliance Spring Co. Limited. v First Secretary of State630, compulsorily acquisition was used 

to displace local home owners and businesses in order to create a new stadium in North London for Arsenal 

Football club. The court held it was justifiable in the wider society’s interest to promote sports. The compulsory 

acquisitions of land in connection with urban regeneration631 for the provision and the expansion of facilities of 

2012 Olympic Games in London were held justifiable for public purpose632. Emma Waring argues that the fault-

line of ‘private to private’ land expropriation and its incompatibility with human rights in the eviction process 

disregards the personal circumstances of the individual owners/occupier sufficient and their continuing link to 

the particular place where they live. This has escaped judicial and academic scrutiny633. She argues that the 

shifting values in favour of economic development not merely tolerated but actively promoted the violation of 

the constitutional prohibition against the compulsory transfer of property between ‘non-state entities’ 

guaranteed by the Fifth Amendment to the US Constitution634. She classified the private-to-private into three 

categories. The firstly are the takings of land, explicitly permissible by a statutory enactment. The second are 

those authorized by the in-built common law property regime with a statutory background and the third are the 

regulatory rules allowable by the implementation of legislation. She advanced the view that S. 266(1) Town and 

Country Planning Act (T&CPA) 1990 permitted local authorities to compulsorily purchase land to facilitate 

redevelopment that would promote economic, social or environmental well-being of the area. Importantly, S. 

266(4) T&CPA 1990 expressly authorizes private entities other than local authorities to undertake the purposes 

stipulated in S. 266(1) T&CPA. To this end it may be possible for the governmental entity not only to acquire 

land for its own use but at the instigation of a private entity. She does not quarrel with the pervading globally 

influenced trends of taking for economic development which have now surpassed all other competing values, 

however. 

 

As can be seen in respect of the urban structures erected in Port Harcourt and other regeneration efforts,  the 

Diobus native title which was compulsorily acquired was used for both the primary purpose of private land 

passing to the public and the secondary public purpose of private to private with respect to lands allocated to 

multinationals and oil companies making profits for private investors leading to creation of jobs, stimulation of 

the economic activities and increasing taxes revenues to the government. 

 

                                                 
630  (2005) EWHC 18 (Admin) 19-21. 
631  Pascoe v. First Secretary of State (2007) 1 WLR 885 (Regeneration of lands at Liverpool) and Smith v. Secretary of State 

(below) 
632  Smith v. Secretary of State for Trade & Industry (2008) 1 WLR 394. 
633  Waring, Emma – Private-to-Private Taking and Stability of Property (2013) 24 KLJ iii-ix. 
634          Article 1 Protocol 1 European Protocol on Human Rights      
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.  

 

5.10 OVERRIDING PUBLIC PURPOSE UNDER THE LAND USE ACT 

 

The compulsory acquisition of land as opposed to private bargaining is to prevent private interests from 

inhibiting public improvement635 even though it is incumbent on public bodies to balance public and 

private interests which oftentimes conflict. Private rights must sometimes give way to the overriding public 

interest; otherwise landowners will be in a position to hold up schemes beneficial to the community, therefore 

the element of public interest can justify compulsory acquisition.636 In Nigeria, where land held under a right of 

occupancy is acquired compulsorily by the Government, payment of compensation to the owners of acquired 

land637 is predicated on the assumption that those being paid are the owners and occupiers of the land.638 Where 

a person’s right of occupancy is revoked, it shall only be for a public purpose. The public interest and public 

benefit, and payment of compensation are governed639 by Sections 28 and 41 Land Use Act 1978 and S.44 (1) 

(a) (b) Nigerian Constitution 1999. 

 

Under Section 28 Land Use Act 1978, the Governor can revoke the Right of Occupancy for a public purpose or 

for an overriding public interest,640 with notices published in the official gazette and personally served on the 

persons affected. The overriding public purpose under S. 51 (1) Land Use Act 1978 includes:- 

….“Exclusive government use, public use generally, use by corporate body in which government owns shares, stocks, debentures, 

use in connection with sanitary improvements, obtaining control over contiguous land which will enhance the construction of railway, 

road, public work or convenience, development of telecommunications, electricity, mining, planned urban, rural, agricultural 

development, settlement, economic, industrial development641, education and social services”. 
 

                                                 
635  Metropolitan Board of Works v. McCarthy (1874) 31 I.T. 182, 184. 
636  Nwanganga v. Governor Imo State Nigeria (1989) 4 NWLR (Pt. 92) 350. 
637  Ononuju v. Attorney General Anambra State Nigeria (1998) 11 NWLR (Pt. 537) 328. 
638  Tobi, N. JSC, supra at 13. 
639  Agundo v. Gberbo (1999) 9 NWLR (Pt. 617) 71, Upper Benue Rivers Basing Development Authority v. Alkali (1998) 1 

NWLR (Pt. 537) 238. 
640  SS. 6 (3), 28 (4) & 51 (1) Land Use Act 1978, SS. 3 (1) (g) 10 (1) Land Act Tanzania - the right of Occupancy can be 

revoked on good cause and public interest- Pattman Garment Industries Ltd. v. Tanzania Manufacturers Ltd (1981) TLR 308 
– 310, Hassara v. Rashid (1983) TLR 111 at 112 where it was held that the Court has inherent powers to look into the 
grounds upon which the revocation was based to be able to determine whether or not these grounds constitute good cause for 
the land office to move the President to revoke the right of occupancy. 

641  Chief Commissioner Eastern Provinces v. Ononye (1944) 17 NLR 142, Ereku v. Governor Mid-Western Nigeria (1974) 10 
SC 59 at 67-68 overrulled by Lawanson v. Ajibula (above), Destro v. AG Kenya (above), Saman v. Kida (above), Moi & 
Chong v. Sabah (above), Griffiths v. Minister for Lands (above) economic interests/industrialization of entire country or a 
section of it. 
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The definition is not exhaustive but is very similar to that of the Public Lands Acquisition Act.642   

 

In line with the above in Sokoto Local Government Council v. Amale643  the Court of Appeal held that the 

revocation of the right of occupancy for the purpose of the expansion of a cattle market of a Local Government 

satisfied the overriding public purpose contemplated by the Land Use Act 1978. In the era of privatization and 

commercialization of 1990s – 2000s, the revocation of the right of occupancy for re-granting to investors or 

multinational to boost economic development particularly agricultural mechanization, definitely qualified as 

being for public purposes and in the overriding public interest.644 Pursuant to this the Federal Government of 

Nigeria granted rights of occupancy to hectares of land to immigrating farmers who were displaced by the 

Zimbabwean Land Resettlement Policy. To mechanize Nigerian agriculture the Zimbabwean farmers were 

resettled in the Kwara, Niger and Nasarawa States of Nigeria. They and their households were granted Nigerian 

passports and automatic citizenship, given long-term loans and other facilities in order to mechanize 

agriculture645. They were fourth generation farmers with expertise, many years in the agricultural improvement 

business with the capability to mechanize agriculture in Nigeria646. The grants of rights of occupancy to them 

qualified as an overriding public purpose within the Land Use Act 1978 under the rubric of attracting investors 

and stimulating industrialization. A public purpose or is synonymous with the element of public benefit647 

without necessarily the entire country deriving the largest proportion of that benefit. The public benefit criterion 

is satisfied if land is redistributed648 and the actual benefit goes prima facie only to a few people649 and it is 

immaterial whether every person participated to get direct benefits personally650. 

 

 

 

 

 

 

 
                                                 
642  Saman v. Keda (above), Moi & Chong v. Sabah (above). 
643  (2001) 8 NWLR (Pt.714) 224-229 (CA). 
644  SS. 1, 5, 10-22 Privatization and Commercialization Act 1999. 
645  Nnamani, E.N. – Legal Dimension Zimbabwean Farmers in Nigeria (2005) Vol.1 Journal of Contemporary              Legal 

issues 50-62 (Human Rights Centre Ebonyi Nigeria) 
646  Zimbabwean farmers in Nigeria (2004) 21st March &7th April 20 Nigerian Vanguard newspaper. 
647  Section 75, Kenya Constitution. 
648  Ona v. Otenda (2000) 5 NWLR (Pt. 656) 244, 256 where land compulsorily acquired to build now Federal Capital territory 

(FCT) Abuja satisfied public purpose. 
649  Onalo, P.L. - Land Law & Conveyancing in Kenya (1986) 57-61. 
650  People of Puerto Rico v. Eastern Sugar Association (1973) 156 2d F316. 
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5.11 CHALLENGES TO COMPULSORY LANDS ACQUISITION 
 

Although the Diobus can no longer challenge the compulsory purchase of their native title which occurred over 

100 years ago, it is necessary to discuss some remedies available. The challenge on the basis of public use is 

presently fragile because of the global trends of economic development and industrialization but the 

expropriated landowners could still apply to court for judicial review - judicial control of compulsory 

acquisition through the courts whereby owners whose land has been improperly acquired can challenge it using 

different criteria. The court has supervisory jurisdiction to review the processes to see whether the acquisition 

conformed to the criteria stipulated by the statutes. As the watch-dogs of the powers exercisable by the 

executive, the courts may use their discretionary power to grant the orders of prohibition, certiorari, ultra-vires 

or breach of the rules of natural justice based on the denial of the right to a fair hearing to invalidate the 

acquisition. The constitutional right lies in the claim of adequate compensation. The attitude of the courts is to 

balance the conflicting interests of the State and those of the landowners. In Moi & Chong v. Government of 

State of Sabah651 the court refused to grant the certiorari application to quash the acquisition of the lands of the 

claimants who alleged ultra-vires action because the first defendant re-granted their lands acquired to the 

second respondent, a private company engaged in the construction of the power plant to generate and supply 

electricity commercially. The acquisition was for the public purpose of industrialization of Malaysia since 

factories will purchase the energy generated and this is for the benefit of the country. Similarly, the court can also 

grant an injunction to stop the statutory body entering onto the land until the necessary procedures for acquisition have 

been complied with652. In addition, claimants may also challenge the acquiring authorities to state the public 

purpose, and its absence may invalidate the acquisition653.  

 

With a robust interpretation of public purpose facilitated by economic development, it has become increasing 

difficult to challenge acquisition on the grounds of a public purposes alone. Judicial review is discretionary and 

is not a very potent remedy. It is exercisable if some irregularities are proved, such as the failure to issue and 

serve notice of acquisition654and breach of the right to fair hearing. In some countries the primary jurisdiction is 

conferred on the Lands Tribunals especially in Zambia655, Nigeria656, Ireland’s Land Commission657, 

                                                 
651  (2007) 5 MLJ 442. Note that only persons who are the owners of the land or have interest therein have locus standi to seek 

nullification of the acquisition/challenge its validity-Elegushi v. Oseni (2005) 14 NWLR (Pt.945) 348 (SCN).   
652    Smeltzer v. Fingal County Council (1998) 1 IR 279. 
653  Wise v. AG Zambia (1990-1992) ZLR 124 AT 127-129, Chief Commissioner Eastern Provinces v. Ononye   (1944) 17 NLR 

144. 
654     AG Bendel State of Nigeria v. Aideyan (1986) 2 NWLR (Pt.21) 175 (1989) 4 NWLR (Pt.118). 
655        Goswani v. Essa & Commissioner of Lands (2001) ZLR 31 (SCZ) Ngulube CJ held that the Lands Tribunal is not fettered by 

legalistic technicalities.  
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Tanzania658 and in Malaysia in respect of disputes touching on the Land Administration659. The tribunals are 

not unduly fettered by legalistic technicalities and are expected to do justice to the parties speedily after 

concluding inquiries, unlike the rigidity and inflexibility prevalent in the regular courts660. The Land 

Commissioner and the tribunals in determining claims are under a duty to act judicially and accordingly an 

order of prohibition may be made to restrain them in appropriate circumstances661. The tribunals and land 

commissioners in determining land disputes must adopt procedures which are fair662 to all the parties663. As soon 

as the land has been compulsorily acquired, the native title of the owners such as the Diobus (as it relates to the 

Port Harcourt land) is extinguished and vested in both the Federal Government of Nigeria664 and the Rivers 

State of Nigeria and theirs claims are no longer related to their native title to land thereto but only limited to the 

amount of adequate compensation payable as their interests have been converted665 into money666. 

 

In spite of the above, the High Court still has inherent powers to entertain these cases concurrently with the 

primary courts667. In Nigeria since 1999, the lands tribunals have regrettably been abolished. The High Court 

now has unlimited jurisdiction668 especially where issues of title to land are involved669. 

 

 

 

 

 

 

 
                                                                                                                                                                                     
656       SS. 13-18 Public Lands Acquisition (Miscellaneous Provision) Act (1976), Salami v. Chairman LEDB (1989) ALL NLR 773, 

Mokelu v. Federal Commissioner For Works & Housing (1976) ALL NLR 224. Lands Tribunal had jurisdiction to determine 
cases on compulsory land acquisition prior to 1999, Amao v. Institute of Social Research (1980) 2 OYSHC (Pt.2) 215. 

657  State v. Irish Land Commission (1983) ILRM 407 at 408. 
658  Mwatujobe v. Mwakasugule (1976) LRT 19 (n.5). 
659  S. 418 National Lands Code 1965 (Malaysia), Ahmed v. Hamid (1994) 2 MLJ 189. 
660  Goswani v. Essa & Commissioner of Lands (2001) Zambia LR 31 at 32-33 (SCZ). 
661  Re; Kisima Farms Ltd (1978) Kenya L.R. 36. 
662  State v. Irish Land Commission (above). 
663         Kiely v. Minister of Social Welfare (1977) IR 267, Nolan v. Irish Lands Commission (1981) IR 267. 
664      Yusuf v. Oyetunde (1999) 12 NWLR (pt. 579) 483 at 486 (CA), Amoo v. Institute of Social Research (above), Bolarinwa v. 

Alabi (below), Basco Enterprises Ltd v. Wai (1989) 2 MLJ 98 (Singapore HC), Mandilas Ltd. v. Amodu (1973) CCHC J 183 
at 184-186 Odesanya J held the testimony of government acquisition was unassailable as it extinguished all proprietary 
interests belonging to individual landowners. 

665  Bolarinwa v. Alabi (1980) 1 OYSHC 59. 
666  Like the trust for sale under Law of Property 2006 (Bayelsa). 
667  Nwatujobe V. Mwakasugule (1976) LRT 18 at 19-20 (Tanzania HC). 
668  Ellis & Wood Families v. Balfour 11 (1975) 2 GLR (Cape Coast Ghana). 
669  Okeke v. Tofi (1979) 2 FNLR 285 (1979-80) 1 BNSLR 11 at 12-13. 
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5.12 ABANDONMENT - FAILURE OF PUBLIC PURPOSE AND THE REVERSION OF 

LAND TO THE ORIGINAL OWNER 

 

The other ways owners can recover their land or part of it, is to allege and prove “abandonment and/or failure of 

public purpose”. The Diobus whose native title has been acquired can nevertheless recover part of it where the 

public purposes in respect of the particular area or plots have failed. Consequently the area of Port Harcourt or 

portions of lands that were previously used by the police as their station which was later relocated elsewhere 

should pass back to the original owners - the Diobus through the right of reversion. This is because of disuse 

and relocation tantamount to abandonment and failure of the original purpose in respect of the user(s) assigned 

to that particular area. Since failure has occurred, instead of the land reverting to the Diobus, the Police 

Officers’ Wives’ Association has built shops on the lands previously used as a police station- and which had 

originally been compulsorily. The shops should be relinquish the shops to the Diobus. Consequently only the 

Diobus would be able to collect the rents. 
 
When, failure of purpose or abandonment occasionally occurs, even though the former titles have been 

extinguished, it should revive or be renewed at least since the former owner should have the first option of offer 

or refusal. It is trite that where the original purpose of the acquisition has failed and the land is subsequently 

abandoned670 it should revert to the original owner under the statute671 and also at common law. In Alatishe v. 

Lagos State Executive Development Board672, the plaintiff was the original owner of the land acquired 

contiguous to the properties of the first defendant by virtue of a building scheme. Having utilized half of the 

plot, the 1st defendant attempted to offer the remaining small portions to the 2nd defendant to the exclusion of 

the plaintiff and other original owners. The plaintiff filed an objection and claimed the lands should be re-

allocated to him. Onyeama J. (as he then was) held that:- 

….“The statutory duty imposed upon LEDB is to offer on sale or lease, to the original owner, the lands compulsorily 

acquired from him, should the Board subsequently decide to dispose of those lands, imports a corresponding right in 

the original owner to bring an action to compel the Board to make such offer to him and to restrain them from putting 

the land out of their power, to make such offer by disposing the land to someone else673”. 

 

                                                 
670       Nzekwu v. Nwakobi (1960) ENLR 59. 
671       SS. 38 (C), 59 (4) Town Planning Act Lagos State (2003). 
672       (1962) ALL NLR 705. 
673       Ibid at 707-708. 
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This is a common sense decision which accords with natural justice because if the former owner still needs the 

land and can afford to refund the compensation price paid or buy it on re-allocation, why deprive him/her? It 

has been followed in Ukwa v. Awka Local Council674 where the defendant acquired the plaintiff’s land for the 

central market which proved to be an unpopular spot and it was shifted to another site. It was contended that the 

plaintiff resumed possession but the defendant interfered by letting the empty land out into plots on which 

tenants put up buildings and paid rents to the council. The defendant's defence was that the land had not been 

surrendered for use of the entire community because after the market was shifted, the land was being used as 

Motor Park and thereafter under a scheme of development. The trial court held that the land was not abandoned 

because the council had been managing it and granting portions of the land without hindrance and objections 

from the plaintiff who was consequently estopped from claiming recovery. On appeal, the plaintiff argued that 

as the land was dedicated to public use, the radical native title was not lost but revived when the public no 

longer uses it for the purpose for which it was dedicated. The Supreme Court of Nigeria held the plaintiff’s right 

to recover possession revived when the area was abandoned as a market which was the purpose for which it was 

originally given to the defendant. As regards the tenants, the council rented out the lands in plots and the 

Supreme Court found that laches and acquiescence disallowed the claim for trespass but nevertheless, ordered 

the tenants to pay rents directly to the plaintiff. A criticism is that this case is correct on the principle of the 

application of the doctrine of reversion to the original owner for failed or abandoned purpose. Its application to 

forestall the scheme of development into motor parks with plots allocated to rent-paying tenants by the council 

is tenuous. This case would likely be decided differently today in view of industrialization675 and economic676 

development of the whole community677 or a section of the country678.  The second factor is that a change from 

the market site to the Motor Park and rent paying plots are within the ambit of the public purpose679. 

Consequently, the conversion of the former public purpose - police land converted into the private purpose of 

shops built by an association of police officers' wives was definitely not for industrialization and economic 

development. Consequently, the Diobus should be entitled to reclaim and repossess the former police land by 

virtue of the right of reversion or abandonment in line with the above judgments. They are also entitled to the 

rents accruing from the shops erected by the POWA on the abandoned land by virtue of the principle of 

reversion.  

 

                                                 
674       (1965) ALL NLR 364 at 365 (SCN). 
675        Lawanson v. Ajibulu (above), Okafor v. AG Anambra State (above), Ononuju AG Anambara State (above). 
676        Destro v. AG Kenya (above). 
677        Saman v. Kedah (above), Moi & Chong v. Government of Sabah (above). 
678        Griffiths v. Minister for Lands (above), Kelo v. City of New London (above). 
679        Akinyemi v. Governor Oyo State (above), Ikedife v. Obienu (above), Crosbie v. CHDDA (above). 
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Similarly, in Nwadialor v. Onyia680 the Supreme Court restated the principle that the land formally vested in 

the Royal Niger Company under the Transfer of Title Act of which the Governor became possessed as 

successor-in-title and that upon an abandonment by the Governor, it reverted to the plaintiffs as the true original 

owners and not on any other person who purportedly made the grant to Royal Niger Company. 

 

The doctrine of reversion is applicable in the common law world. In Tanzania, the land may be returned to the 

original owner on grounds of hardship681 in addition to the abandonment or failure of a public purpose. Where 

the grounds of the return of the property are based on hardship only and not on abandonment or failure of a 

public purpose, only a life interest is created. In Registrar of Buildings v. Kombe682 a building acquired by 

the government was returned to the former owner on grounds of hardship. The owner purported to sell the 

house to the defendant but the appellant challenged the validity of the sale claiming ownership of all the 

acquired buildings as vested in the appellant and that the ministerial order granting possession to former owners 

created a limited interest only in the acquired property. The Court of Appeal held that property acquired by the 

government subsequently returned to the former owners on hardship grounds created a life estate and on his/her 

death, the property reverts to the government. The Court of Appeal was emphatic that the fact that the Registrar 

of Buildings failed to recover documents of ownership and to register it in its name does not invalidate its title 

as such an owner cannot transfer his life interest or pass any valid title to any person on his/her death. This 

decision is controversial because if the owner has a mere life estate, he/she can transfer what he/she has683. At 

least, he is entitled to pass limited title to a third party who can enjoy it until death. In Odukoya v. Oke684, it 

was held that notwithstanding the defective conveyance, it nevertheless passed the interests of those who 

executed the deed under S. 88 (1) Property and Conveyancing Law and it follows that the purchaser is 

entitled and becomes subrogated to the rents throughout the life of the vendor. In spite of the above limitation 

contained in Tanzanian Law, the doctrine of reverter is applicable on abandonment or failure of the public 

purpose.  

 

                                                 
680       (1971) 1 UILR 524 at 525. 
681       SS. 4 (2) (a) 9 (1) Acquisition of Building Act 1971 (Tanzania). 
682         (1982) TLR 61 at 62 (CA Dares Salaam Tanzania). 
683        S. 63 (1) Conveyancing Act 1881, S. 63 Law of Property Act 1925 (England), S. 88 (4) Property & Conveyancing Law 1959 

(Western Nigeria). 
684  (1976) 3 OYSHC (Pt.2) 260 at 262 (1976) 2 FNLR 287. 
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In Trinidad and Tobago, this doctrine has been applied in Blanchfield v. Attorney General of Trinidad & 

Tobago685 where the UK entered into a Treaty with US on the 27 March 1941 whereby the US agreed to supply 

the UK with naval and military equipment required for World War 11. In return the US was granted a 99 year 

lease of the UK Colony of Trinidad and Tobago for use as a military base but subject to the determination of the 

lease at an earlier date. The Crown acquired the land compulsorily pursuant to Land Acquisition Ordinance 

1925-1941 of Trinidad and Tobago. On the grant of independence in 1962 and the attainment of republican 

status in 1976, the land became vested in the government of Trinidad and Tobago. On 31st December 1977, the 

US closed the base, surrendered the lease and the government transferred the ownership to the second 

respondent. The Appellants as the descendants of the original landowners in the 1941 acquisition claimed that 

the land reverted to them automatically by the operation of law in 1977 when the lease was surrendered because 

the land was no longer required for the purpose for which it had been acquired. 

 

The Plaintiffs/Appellants contended that the land did not vest in the Crown for an estate in fee simple but for a 

determinable fee limited in its duration so that it came to an end when the land was no longer required for the 

purpose for which it had been acquired. Surprising the Court of Appeal held in favour of the respondent. On 

further appeal the Privy Council dismissed the action and held in the absence of the express reverter clause in 

the Land Acquisition Ordinances 1925-1941 or in the conveyance by which the land was conveyed to or vested 

in the acquiring authority, none could be implied. Consequently, when the land compulsorily acquired became 

surplus to the requirement of the acquiring authorities, there was no automatic reversion in favour of the 

original owners or their descendants. The English cases dealing with the vesting of land in a local or highway 

authority for use as a street or highway showed that, in the absence of any express provision for reverter, the 

authority acquired only a fee simple determinable on the land ceasing to be used as a highway. However, what 

all those cases had in common was that the statute in question did not say that “the land” should vest in the 

highway or other authority but that “the street” should do so. Those words had the effect of limiting the physical 

extent of the property which vested in the authority to the surface and the subsoil to such a depth as was 

necessary for the purpose of a street. Therefore, the street was vested in the authority only for so long as it was a 

street and if it ceased to be a street because it was stopped or when the interest of the acquired authority was 

determined. If the authority acquired only so much of the land as was required for the purpose of a street, there 

was no physical content to its ownership when the land ceased to be used as a street. However, the Land 

Acquisition Ordinances of Trinidad and Tobago 1941-and the earlier one of 1925 authorized the compulsory 

acquisition of “land” by the publication of the statutory notice which had the effect of vesting in the Crown the 
                                                 
685  (2002) Vol. 28 (No. 2) Commonwealth Law Bulletin 852-854, PC Appeals Nos. 61 62 (2000), (2002) UK PC 1 at 4 -.8 

(2002) 4 LRC 689. 
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“land” described in the notice and that meant the physical land and the totality of the estates and interest therein. 

Once the land had vested in the Crown, there was no reversionary or any other interest left outstanding.   

 

This judgment is controversial. The general common law rule is that where a public authority wishes to dispose 

of lands surplus to its requirements, for private use, the former owner should as a priority be given the first 

opportunity to repurchase686 the land. Automatic reversion in the circumstances of these cases meets the demand 

of equity and justice. It is only when the land is abandoned or there is a failure of the public purpose such as this 

case that it can be diverted to another public use687. Perhaps the only justification might be that the transfer to a 

private person may perhaps aid economic well-being and industrialization in line with the global trends 

identified above. Counsel did not argue this case vigorously and the Privy Council arrived at a controversial 

conclusion. This decision runs contrary to the jurisprudential line of reasoning long ago established in common 

law countries. In England there are special statutory provisions which govern the disposal of surplus lands. 

Unless the land is situated in a town or built upon, it must be offered first to the owners of the land from which 

it has been severed688 or failing that to the adjoining owners and if more of them wished to buy the land,. It must 

be sold, failing which it vests in the owners of the adjoining land689. 

 

The retention of the land abandoned by the US Navy, with its public purpose use for military services failed, 

would not be upheld unless it can be diverted to other secondary public uses. Where this not the case, it must be 

reverted to the original owners. This is the view in New Zealand to the effect that where such land is no longer 

required for public work or for an exchange for compensation purposes, there is an obligation to offer it back690 

to the former691 owner692. In Hood v. Attorney General of New Zealand693 a declaration was sought that 

Crown land in Queenstown was not surplus. The court held that there was no surplus because the land taken for 

                                                 
686  Alatishe v. LEDB (above), Ukwa v. Awka Local Council (above), Nwadialor v. Onyia (above). 
687  Akinyemi v. Governor Oyo State (above), Ikedife v. Obienu (above), Crosbie v. CHDDA (above).  
688  SS. 127 to 132 Lands Clauses Consolidation Act 1845 
689  Surprising these provisions were omitted in the Lands Acquisition Act 1841 (Trinidad & Tobago). Express reverter was 

contained in Schools Sites Act 1841 but was considered irrelevant. 
690        S. 40 Public Works Act 1981 (New Zealand). 
691          Port Giborne Limited v. Smiler (1999) 2 NZLR 695. 
692  Te Runango Ngati Awa v. AG (2004) 2 NZLR 252 confiscated Maori land taken for public works was offered back subject 

to other public works, Marukau County Council v. Fire Service Commission (2005) NZRMA 38, the land purchased by 
council for fire station transferred to urban Fire Authority was offered back to the original private owners under S. 40 Public 
Works Act 1981 (New Zealand). 

693        (2004) NZ Conv. 193 at 880, Federal Ministry of Works & Housing, Attorney General of Federation v. Akinde (2013) 
Guardian Law Report 5th & 12th March 71-72 CA held that land validly acquired can be used for other public purposes.  
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a public school was later authorized for use for secondary purposes or uses as a pupils’ play centre694. There 

was no surplus here as the land had been shifted to other public use. The rule still remains that if there is a 

surplus, abandonment or failure of the public purpose because the acquiring authority can no longer find a 

public purpose for the land acquired, the only avenue open to it is to de-acquire it and revert it to the person in 

whom it was originally vested695. In all cases where the public purpose fails, the land should revert to the 

original owner696. When the acquired land or part of it is returned, a new root of title by grant shall be created697. 

The only conceivable option is for the land originally acquired primarily for public purpose use such as a police 

station whose usage has changed because it has been relocated elsewhere, is for its conversion into another 

public purpose user such as police officers’ mess. In the absence of this, any abandonment or failure of the 

primary public purpose use should entitle the Diobus to the reversion of their native title. 

 

5.13 PROCEDURES FOR COMPULSORY LAND ACQUISITION 

 

Although the Diobus' native title was acquired 100 years ago it is not clear whether the proper procedures were 

observed. The Diobus acquiesced and now they are statute barred from complaining. In spite of this, it is helpful 

that the procedures for compulsory acquisition are highlighted here. This is because it is a good ground on 

which to challenge the proposed acquisition to prove that the acquiring authority did not follow the stipulated 

substantive and procedural laws. Land can be acquired either by agreement with the owner or by taking it 

without the agreement of the owner compulsorily698. The acquiring authority has a duty to adhere strictly to the 

formalities prescribed by the enabling statutes and a failure to do so renders the acquisition void699. In all cases, 

there must be prior press publicity and notification to the owners and occupiers of the land and the notice to 

treat700 must be served on persons with interests to be acquired, requiring them to file written representations or 

objections or submit details of their interest and claims for compensation701. 

 

                                                 
694         See further-Toomey- “the offer back provisions in the public Works Act 1981-a Minefield for Crown and Local Authorities 

(2001) 19 (3) NZULR 309, Challenge failed - R. V. Secretary of State Ex parte Rothschild (1989) 1 ALL ER 933, Davies K, 
- Disagreement over Alternative Sites- (1991) 35 Conv. (NS) 316.  

695         Olatunji v. Governor Oyo State (1995) 5 NWLR (Pt. 397) 586 at 590 (CA). 
696          Ajao v. Sole Administrator Ibadan City Council (1971) 1 NMLR 74. 
697          Yusuf v. Oyetunde (1998) 12 NWLR (Pt. 579) 483 at 486 (CA). 
698      S. 3 Public Lands Acquisition Law 2000 (Oyo), AG Bendel State v. Aideyan (1989) ALL NLR 663 at 665 SC held that the 

Government can acquire land by voluntary agreement or through the invocation of compulsive and exproprietary powers. 
699  Okafor v. AG Anambra State of Nigeria (2005) 14 NWLR (Pt. 945) 210. 
700  SS. 4, 5 Compulsory Purchase Act 1965 (UK).  
701  S. 67 Planning & Compensation Act 1991 (UK). 
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The first method of acquisition with the agreement of the owner is called “private treaty”. The government 

agency as the acquiring authority can enter into private negotiation with the owner where the title is not in 

dispute702. This method is used when land is required urgently for public purposes to avoid the long process of 

publication of a notice and the submission of claims. It is used for convenience and expedited claims703. The 

second method of requisition which is the taking without agreement of the owner, is applied during an 

emergency period, especially during reconstruction or war in order to hasten the completion of the acquisition 

and secure the immediate use of the land. The vesting powers are in the local government or government 

agency for the execution of the development plan and circumstances which makes the accelerated vesting or 

physical possession necessary704. Strictly speaking, the transfer of interests in land to government agencies 

under the terms of compulsory acquisition pursuant to statutory powers is a form of assignment under contract 

of sale through private treaty705.  

 

It is trite that persons lawfully in possession cannot be deprived of their lands except by due process of law and 

not by mere whims of a government706 agency. Non-compliance with the procedures renders such acquisitions 

void707. The procedures for compulsory acquisition are stated below. 
 

5.14 PRELIMINARY INVESTIGATION 

 

The first step is for the acquiring agency to embark on a preliminary investigation of the land in the locality 

required for public purposes. This is done by the entering onto the land and digging holes in the sub-soil 

necessary to carry out “survey descriptions” which will mark the land intended to be taken and the extent of the 

intended line of work required. The survey plan shall contain the description of the land denoting the starting 

point, bearings, length, total area in approximation, beacon numbers, the co-ordinates, the pegs demarcating the 

boundaries, the village or town and the local government area where the land is situated708. The main aim of the 

preliminary investigation is to ascertain whether the land is suitable for the contemplated purpose. Thereafter a 

notice of intention is published in the official gazette giving notice to persons claiming interests in such land to 

                                                 
702  Uduchi, G.O. - Public Lands Acquisition & Compensation Practice in Nigeria (above) 15. 
703  S. 74 Country & Planning Act 1962 as amended in 1991. 
704  Uduechi, G.O, op cit 16-17. 
705  Odufunade v. Rossek (1962) 1 ALL NLR 98 at 99-Lessee’s term of years compulsorily acquired is requisition and not sale 

by private treaty. 
706  Mulbadaw Village Council v. National Agricultural Food Corp (1984) TLR 15 at 16 (Arusha HC Tanzania). 
707  S. 4 (1) (a) (b) (c) Public Lands Acquisition Law 2000 (Oyo), S. 2 Federal Capital Territory Act 1976 (Abuja), Dumez 

(Nigeria) Ltd v. Ukpeni (1991) 4 NWLR (Pt. 188) 734.  
708  S. 5 Public Lands Acquisition Law 2000 (Oyo). 
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sell and convey the same709. The requirement that the notice should be in form “A” has been abolished710. If the 

property sought to be acquired is a dwelling house or gardens attached to it, a prior notice of seven days shall be 

given and consent of the occupier is also required711. This requirement was fulfilled in respect of the acquisition 

of Diobu native title because a survey plan which contained all the above features and covered a total area of 25 

miles was attached to the compulsory purchase agreement. 

  

5.15  NOTICE OF THE INTENTION TO COMPULSORILY ACQUIRE LAND 

 

The landowners by notice are required to yield up possession within six weeks and the authorized officer shall 

enter and take possession712. There is the requirement that the notice shall be served personally on the 

landowners or be left at their last usual place of abode or business713 or in the case of a corporation, company or 

firm, the notice shall be left at its principal place of business714.The oral message given to the Diobus as the 

notice of intention to acquire their native title probably through the interpreter sufficed because they were not 

literate in the English language. They understood the intention of the colonial administration to acquire their 

native title and they vacated the possession of their farmlands peacefully. 

 

Strictly speaking, the purpose of the notice is to duly inform the holder of interests in land of the steps being 

taken to extinguish his/her rights715 and he/she is required to vacate possession716 within six weeks from the date of 

publication unless an objection717 is validly raised718. In Federal Commissioner for Works & Housing v. 

Owoti719 the Minister pursuant to S. 5 Public Lands Acquisition Act published a government notice of the 

intention to acquire compulsorily certain parcels of land. The notice required a statement of interests over the 

land to be forwarded to the Minister within six weeks or the land would be treated as unoccupied. The 

defendant sent it in compliance. Since there was a dispute as to the amount of compensation payable, the 
                                                 
709  Public Lands Acquisition Act No. 33 (1976). 
710  Proviso to S. 4 (1) Public Lands Acquisition Law 2000(Oyo). 
711  S. 8 (1) (2) Public Lands Acquisition Law 2000 (Oyo), Sokoto Local Government Council v. Omale (2001) 8 NWLR (Pt. 

714) 224 at 229 CA held that the revocation of the holders interest must be communicated to him. 
712  S. 9 (1) Public Lands Acquisition Law 2000 (Oyo), Provost Lagos College of Education v. Edun (2004) 6 NWLR (Pt.870) 

476 Yakubu v. Impresit Bakolori Plc (2011) 6 NWLR (Pt.1244) 564, Ette v. Minister for Federal Capital Territory Abuja 
(2005) 1 FHCLR 33 at 37 

713  S. 9 (2) Public Lands Acquisition Law 2000 (Oyo). 
714  S.44 (a) (b) (c) (d) Land Use Act 1978. 
715  Onovuju v. AG Anambra State (2009) 10 NWLR (Pt. 1148) 182 at 187 SCN held that the revocation notice was invalid 

because it was not served on the land owner.  
716          S.8 Public Lands Acquisition Law 2006 (Ebonyi), S.8, 200O (Oyo), S.8, 2002 (Oshun) Nigeria. 
717  NITEL v. Ogunbiye (1992) 7 NWLR (Pt. 255) 543  at 547 
718  City Property Development Co. Ltd v. AG Lagos State (1976) 1 SC 71, National Bank of Commerce Ltd. v. Aily (1989) TLR 

67 at 68 CA, Adekunle v. Governor Lagos State (1975) 9 CCHCJ 1277. 
719  (1971) 1 UILR 439. 
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plaintiff sued under S. 10 Public Lands Acquisition Act for a resolution of the conflict. A third party with 

interests in the land applied to be joined as a party to the suit but the defendant objected on the ground that the 

claim had become statute barred because it was after the expiration of six weeks from the publication of the 

government notice. The court held that there was no obligation to send the statement of interest within six 

weeks as published in the government notice of intention to acquire land.  ATAKE J was emphatic and held 

thus:- 

….“(i) That whilst S. 5 Public Lands Acquisition Act makes it obligatory for the Government to publish 

a notice of intention to acquire land within six weeks, it does not cast a corresponding obligation on 

the interested parties to send the notice of interest or claim. 

(ii) That there is no provision in the Act that the land in which no statement of interest was 

forwarded within six weeks will be treated as unoccupied land as stated in government notice of 

intention to acquire land. 

(iii) That the joint effects of SS.5, 9 and 10 Public Lands Acquisition Act is not to bar subsequent 

sending of the statement of interest or claim after the expiration of six weeks from the publication of 

government notice but the limitation period of six weeks under S. 10 is to bar any person from action 

in court in respect of such, land after the expiration of the limitation period720.  

 

The third arm of His Lordship’s judgment is controversial. There is a 12 month limitation period721 in which to 

claim compensation722 under the Public Lands Acquisition Act723.  

 

In spite of the above, the 12 months limitation period may not hold today in view of the supremacy of the Land 

Use Act which overrides the Public Lands Acquisition Laws because of its incorporation into the 

Constitution724. It is most likely that a 12 year limitation period would apply generally to all the litigation 

touching the interest in land including compensation claims for compulsory lands acquisition725.  

 

 

                                                 
720  Ibid at 440 
721  Osagie v. Ogbemudia (1973) ALL NLR 345 at 346 (SCN) 
722  S. 6(3) (4) Federal Capital Territory Act 1976 – particulars of claim to compensation must be submitted within 12 months. 

Ona v. Atenda (2000) 5 NWLR (Pt.656) 244 at 245 where the claim by an indigenous Abuja Occupier brought 24 years after 
was held not maintainable. 

723  Habne International Ltd. v. Kassam (1999) 1 EALR 125. 
724  S. 275 (5) (d) of 1999 Constitution, Land Use Act 1978, Obikoya & Sons Ltd. v. Governor Lagos State (1987) 1 NWLR (Pt. 

50) 385 at 388 (CA). 
725  Kampala District Land Board v. National Housing & Construction Corporation (2005) 2 EALR 69 at 71 (SC Uganda).  
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5.16 THE AUTHORITY TO ISSUE NOTICES 

 

The notice of intention to acquire land compulsorily726 or a notice of the revocation of the right of occupancy 

shall be by the Governor himself or signified by the hand of subordinate public officers727 such as the 

Commissioner of lands, Director of lands, survey, housing and urban development staff in case of proper 

delegation728 by the Governor . In practice, the Governor rarely exercises powers conferred on him because the 

“land officers” are the publishers who exercise these statutory powers for and on his behalf. In Daput v. 

Commissioner of Police Nasarawa State729 a letter of notice of revocation was signed by an officer in the 

lands Bureau on behalf of the Permanent Secretary. It was not signed by the Governor or Commissioner or 

Director but by one Mr. P.A. Mishiki who was not shown to be the Chief Lands officer as defined by S. 51 (1) 

Land Use Act 1978 which states that he must be an authorized officer to have signed on behalf of the Governor 

. Soba J held that the contents of Exhibit “A” cannot be attributed to be the statement emanating from the 

Governor and it was therefore not a valid and effective revocation signed by the Governor. 

 

5.17 MODE OF PUBLICATION AND SERVICE OF ACQUISITION NOTICES 

 

The mode of publication and service of acquisition730 revocation notices are strictly speaking731 governed by the 

statutes. The fundamental requirement is that it must be published in the Official Gazette732, newspapers and 

should be served personally733  on the holder of the right of occupancy or left in the usual or last place of 

abode734 or principal registered place of business735. 

                                                 
726  SS. 5 and 8 Public Lands Acquisition Law 2000 (Oyo). 
727  S. 28(6) Land Use Act 1978 
728  S. 45 (1) (2) Land Use Act 1978. For proper delegation of authority- Bomor V. Ekiyor (1985) HCNLR 987 at 989, Aibonna 

v. Suleja Local Government Council (1985) HCNLR 847 where it was respectively held Minister or Commissioner and other 
subordinate officers can validly exercise the powers of Governor in case of property delegation 

729  (2003) 1 FHCLR 620 at 623 per Soba J, Majiyagbe v. Attorney General Northern Nigeria (1957) NNLR 158 at 162. 
730  In Hind v. Ali (1987) TLR 156 the Tanzanian CA held that the Legislation provides for two kinds of publication, the first one 

by the Minister to the acquiree giving him/her the notice or the declaration of the intention to acquire the property and the 
second is the publication of the appropriate notice in the Gazette to enable members of the public inspect it. Strelein, Lisa - 
The land Rights Laws (1998) 1-8 Australian Institute of Aboriginal & Toures Strait Islanders Studies.  

731  Longo, TP- the Concept of Property & Compulsory Acquisition (1983) 7(3) University of Tasmania L. R. 279 at 292 
732  S.9 Public Lands Acquisition Law 2000 (Oyo), 2002 (Oshun) 2006 (Ebonyi), 2004 (Enugu), S.12 1991(Anambra Nigeria), 

S.44 (a) (b) (c) (d) Land Use Act 1978. 
733  SS.6 & 8 Oil Pipelines Act 1956, Provost Lagos College of Education v. Edun (2004) 6 NWLR (Pt.870)476 and Yakubu v. 

Impresit Bakolori Plc (2011) 6 NWLR (Pt.1244) 564. 
734  SS.9 (1) (2) (3) Public Lands Acquisition Law 2000 ( Oyo)- J.M. Aina & Co. Ltd v. Commissioner of Lands & Housing Oyo 

State (1977-1987) 7 UILR 337 at 338 where it was held that acquisition notices which failed to comply with S.9 Public Lands 
Acquisition Law, S. 44 Land Use Act are deemed to be wrongly published and never existed.  
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These requirements are strict and could render the notice of acquisition/revocation void for non-compliance736. 

If the executives disobey the statute by not complying with the laid down procedures for the acquisition of 

private property, it is the duty of the courts to intervene against the government in favour of the private 

citizen737. In Akinyemi v. Governor Oyo State of Nigeria738 the plaintiff contended he did not receive the 

notice of revocation while the defendant’s agents averred they pasted the notices on the trees because it was 

virgin land and so not requiring personal service. The court held that the non-compliance with the requirement 

of personal notice rendered the purported notice ineffectual. Personal service is indispensable in spite of the 

publications in the Gazette and newspapers. In Attorney General Bendel State of Nigeria v. Aideyan739 

plaintiff was the owner of the four storey building on a plot which was the subject matter of the Government 

lease. By notice published in the Observer Newspaper and in the government Official Gazette dated 29th April 

1976, it was purportedly acquired for public purposes as government offices. The appellant offered the plaintiff 

£400,000 as compensation which he rejected. The plaintiff/respondent contended that the acquisition was null, 

void and in the alternative claimed compensation of £1,500,000 and an injunction. The trial judge entered 

judgment for the plaintiff and awarded him £949,000 mesne profits proved in evidence. Both the Court of 

Appeal and Supreme Court dismissed the appeal and held:- 

 

1. Although in certain other situations, the publication in the Gazette constitutes constructive notice to the 

whole world, the combined effect of SS. 5 and 5 Public Lands Acquisition Act is that constructive notice 

is not enough. The law insists upon actual notice of the intention to acquire and anything short of that 

amounts to non-compliance with the express provisions of the law. 

2. Failure to serve the notice of intention to acquire the plaintiff/respondent’s property upon him personally 

as contemplated by law before the notice so served is published in the Gazette and Newspaper amounts 

to substantial non-compliance with the law and renders the purported acquisition a nullity and the 

                                                                                                                                                                                     
735  SS.28(1)(2)(6)(7), 44 (a to e) Land Use Act 1978, S. 3 (a to d) Acquisition of Building Act 1971 Regulations Tanzania -  

Eguasa v. Minister For Works & Housing (2003) 1 FHCLR 61 at 63 per Auta J., Nigerian Pile & Tube Mill Co. Ltd (1998) 
OYSHC  126 and Baba-Iya v. Sikeli (2006) 3 NWLR (Pt.968)508 

736  See Adekunle v. Governor Lagos State (1975) 9 CCHCJ 1277 at 1284 where Adeoba J. held that the conditions laid down by 
SS. 5 & 9 (1) Public Lands Acquisition Law which requires the services of notices of acquisition on the persons having 
interests in the land are conditions precedents which must be complied with before S. 10 (2) Public Lands Acquisition Law 
can be relied upon to bar entertainment of claim. 

737  Provost Lagos College of Education v. Edun (2004) 6 NWLR (Pt.870) 476 and Yakubu v. Impresit Bakolori Plc (2011) 6 
NWLR (Pt.1244) 564 CA nullified the purported acquisition of land for agricultural irrigation purpose because no notice was 
served on the owner, of the intention of the government to acquire the land and also no publication of such notice in the State 
official gazette and at least in two national daily newspapers. 

738  (2001) OYSHC 67, Adekunle v. Governor Lagos State (above). 
739  (1986) 2 CA (Pt. 1) 277 (1989) 4 NWLR (Pt. 118) 646 (1989) ALL NLR 663 at 665 -667 (SCN) 
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appellant’s occupation of the land a trespass740. 

 

With the low level of literacy in Nigeria 100 years ago, it was unlikely that a written notice of acquisition was 

ever served on the Diobu people as required by the law, being as it was the first ever compulsory acquisition in 

the country. The oral information given to the Diobu chiefs regarding the acquisition by the supposed 

interpreter whose knowledge of Ikwerre/Ibo is disputed, could not have fulfilled the requirement of law but they 

all acquiesced for 100 years and are now estopped from bringing an action to invalidate the acquisition because 

of this defect. 

 

The sufficiency of the notice of acquisition/revocation of the right of occupancy is that it must be served 

on the occupier of the land741. It is mandatory for every notice of acquisition of building and revocation 

of the right of occupancy to describe the buildings or the land, specify the right of occupancy under 

which the buildings742 is situate and stipulate the date on which the notice is to take effect. In Payne v. 

Registrar of Buildings Tanzania743 the plaintiff sued for damages arising from the Registrar’s 

wrongful occupation of the building on a plot of land in Arusha Township under Certificate of Title No: 

055036/17. He contended that the building has not been acquired because no notice of the revocation of 

the right of occupancy of the land on which the building was erected pursuant to S. 5(2) Acquisition of 

Building Act 1971 had been served. The notice published in the Gazette on 21st May 1971 described the 

property’s Certificate of Title as No. 11497 plot 3 Block Moshi Road Arusha belonging to Jaylal. The 

plaintiff’s counsel contended publication could not be notice of the acquisition referable to the premises 

because of the confusion between Taylor and Jaylal relying on correspondences. The trial judge found 

that the Certificate of Title. Nos. 11497 and 055036/17 refer to the same building, the former being the 

previous description of the right of occupancy on which the building stood. Jonathan J held thus:- 

…   “The notice published in the gazette did not correctly describe the property. The purpose of notice is to inform those 

who appear to have interest in the building of the President’s decision to acquire it. It is a sine qua non of any 

compulsory acquisition...and its absence will nullify any purported acquisition. In this case there was…terribly 

ineffective notice, failing ... to state the fact that the property intended to acquire was the suit building. As at the date 

of the publication there was no notice that could be considered as relating to the suit premises. However, subsequent 

correspondence…finally made aware that the suit premises were those intended in the gazette about a year previously. 

                                                 
740  Ibid at 666-667 per Nnaerneka-Agu JSC. 
741  Elegusi v. Oseni (2005) 14 NWLR  (Pt. 945) 348 at 357 (SCN)  
742  S.5 (2) Acquisition of Buildings Act 1971 and S. 3 Regulations made threat 1975(Tanzania) 
743  (1976) LRT. 21. The suit premises were described as being on land held under Certificate of Title No. 055036/17 Plot 17 

Block 055036 Links Road Arusha belonging to Taylor (deceased). 
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The object of notice is to make those having interest aware that the building has been acquired to ensure peaceful 

vacation of the building and to enable them submit their claims timely. The publication in the gazette read together 

with the subsequent communication did sufficiently serve this purpose. It makes no difference that such notice was 

given in more ways. I am satisfied in the month of May 1972 there had been sufficient notice ... no prejudice to the 

plaintiff and he cannot properly avoid ... acquisition only because that was initial error in the notice...plaintiff s suit is 

therefore incompetent”744. 

 

This decision is open to challenge in law745. The decision is not sustainable in many ways. Firstly, it was never 

in dispute that the notice purportedly published in the official gazette was never served746 to fulfil the mandatory 

requirement of the law747 and there was therefore procedural irregularity. Secondly, the discrepancies and 

inconsistencies in the descriptions of the property were very irregular, not merely a mis-description and 

consequently the plaintiffs were misled because the reference was made to two different persons. Thirdly the 

subsequent correspondence cannot cure fundamental errors in the description. Fourthly, one building is 

incapable of having two different titles because one must supersede the other. Fifthly, mere subsequent 

communication through letters could not have cured or regularized fatal defects contained in more than one year 

old notice published in the official gazette. Sixthly, the attitude of the court is to interpret strictly any statute 

purporting to expropriate or encroach on properties of the citizens748. It is submitted that the Aideyan’s case 

represents the position of the law and should override the very lenient approach to the acquiring authority and a 

pro-establishment decision which Payne v. Registrar of Buildings Tanzania (above) clearly represents. 

 

5.18 FAIR HEARING 

 

The inevitable question is whether the Diobus were given a fair hearing by the colonial administration prior to 

the acquisition of their native title? This will be examined shortly. The right to a fair hearing is a fundamental 

requirement749 not only in respect of compulsory lands acquisitions but in virtually all spheres of life. Strictly 

                                                 
744   Ibid at 22, 23-24 (Arusha HC Tanzania). 
745  AG Bendel State v. Aideyan (above) 
746  Dahiru v. Minister of Federal Capital Territory Abuja (2003) 1 FHCLR 108 at 110 to the effect that there is obligation to 

prove mandatory service of the notice of revocation an it is only upon the receipt of personal notice that the title of the holder 
of the right of occupancy is extinguished – Okikoya & Sons Ltd v. Governor Lagos state (1987) 1 NWLR v (Pt. 50) 385 at 
404 (CA).  

747  Ononuju v. AG Anambra State (2009) 10 NWLR (Pt. 1148) 182 at 187 SC held that the revocation of right of occupancy can 
only be valid if notice has been issued and served on the owner/occupier and therefore a publication in the gazette without 
personal service of it on the persons concerned makes the acquisition invalid. See Bello v. Diocesan Synod of Lagos (1973) 
ALL NLR 196 at 197 – 198 (SCN) 

748  Bello v. Diocesan Synod of Lagos (1973) ALL NLR 196 at 197 – 198 (SCN) 
Dahiru v. Minister of Federal Capital Territory Abuja (above), Okikoyoa & Sons Ltd V. Governor Lagos state (above) and 
Ononuju V. AG Anambra State (above). 

749  SS. 36, 46 Nigerian Constitution 1999. 
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speaking, the landowners (acquirees) are entitled to be heard i.e. to negotiate and raise objections as appropriate 

in respect of the land sought to be acquired. The objections include written representations and oral hearings750. 

All the parties concerned should be given the opportunity to be heard751. The fair hearing requirement is 

embedded in the second stage which involves a notice to treat752 - the invitation of claims from prospective 

individuals whose interests are likely to be compulsorily acquired or purchased753. The notices usually fix six 

weeks from the date of publication in the gazette and fix the date of entry onto the land at a specified date754. 

Failure to observe these elementary mechanisms will render the purported acquisition void. 

 

 In Lagos State Property & Development Corporation v. Foreign Finance Corporation755  the 

plaintiff/respondent contended they did not receive letters of demand for arrears of rents or the notice of 

forfeiture and were not served with the notice of revocation. The Court of Appeal held the acquiree must be 

given a fair opportunity to make relevant statements to controvert or correct the prejudicial statement brought 

forward by the acquiror/government agency and since the notices of forfeiture and revocation were not 

communicated to them756 the purported acquisition was void. Similarly in Obikoya & Sons Limited v. 

Governor of Lagos State of Nigeria757 the plaintiff alleged the instruments of the revocation of right of 

occupancy were not served on any of its officers and therefore constituted a breach of the right to a fair hearing. 

The Court of Appeal held that:- 

 

1. The mere taking away of their land is a breach of their constitutional and civil rights for which they are 

entitled to be heard. 

2. The implication is that in the compulsory acquisition of their property, the notice of acquisition must 

contain the particulars as would enable those interested in the property to know on what grounds the 

acquiring/revoking authority is basing its revocation so that such  persons will know whether to object 

and if so on what grounds. 
                                                 
750  Oral hearing before the inspector appointed by the Planning Board pursuant to Dublin Deck lands Development Authority 

Act (1997 Ireland) 
751  S.10 Oil Pipeline act 1956 (Nigeria) 
752  SS. 4, 5, 8 Public Lands Acquisition Law 2000 (Oyo), Obikoya & Sons Ltd. v. Governor Lagos State (above) CA held the 

notice contemplated is personal service 
753  Cheshire & Burns Modern Law of Real Property op. cit, 1040-1041 
754  Udechi, G.O.-Public Lands Acquisition & Compensation in Nigeria op.cit. 37 and Umeh, J.A.-Compulsory Acquisition of 

land & Compensation in Nigeria op.cit.pp.32-38, George S.H - Compulsory Land Acquisition & Compensation (1997) 38-
50. 

755  (1987) 1 NWLR (Pt. 50) 385 at 387-391 
756  AG Bendel State v. Aideyan (above), Akinyemi v. Governor Oyo State (above), Payne v. Registrar of Buildings (above). In 

the New Zealand jurisdiction the purpose and the reason for the taking must be stated and are subject to the scrutiny of the 
Environmental court or the Ombudsman   

757  (1987) 1 NWLR (Pt. 50) 413 at 417 (CA) 
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This requirement had ensured procedural fairness in compulsory land acquisition is maintained. It is also 

justified as it gives the acquirees the right to negotiate adequate compensation on just terms and these meet the 

requirement of the fair hearing concept758provided in the Constitution. 

 

From the contents of the 1913 compulsory acquisition agreement, the Diobus were not given the right to a fair 

hearing. It was not clear who the negotiator was in the then predominantly illiterate society that could not speak 

or write English. The only literate person was Daniel Kalio who acted as the co-vendor but it was doubtful 

whether he was the negotiator as well, with all the attendant conflicts of interest. There was no indication that 

Daniel Kalio acted as an interpreter as well. The Kalabari man from Bakana Mr. G.A Yellowe who was the 

District Interpreter of Degema acted as the interpreter never understood Ikwerre language or the Igbo language 

which was the lingua franca in the region at that time. The total appraisal of the evidence points to the fact that 

the Diobus’ right to a fair hearing was breached. They protested by conduct in respect to the cheque of £2000 

which they threw away and through litigation which was not successful because of the 50 years ban on the use 

of sensitive colonial documents. The series of verbal and written protests by the Diobus led to the subsequent 

amendments of the compulsory acquisition agreements in 1927 and 1928 which granted them farming rights to 

some parts of the lands not currently in use and increased their compensation to £7,500 and an annual payment 

of £500. This subsequent increase in the price did not cure the problem of inadequate compensation which is the 

subject of this work   

 

 

5.19 THE PROCESSES OF MAKING CLAIMS 

 
It is necessary here to conclude the discussions on the processes of compulsory acquisition. The next stage is for 

those having interests such as the landowners comprising the individual families, communities and their 

customary tenants and pledgees to make claims759 personally through their chiefs and family heads. In practice 

they do so through their agent(s) a legal practitioner or estate surveyor760 to whom generally they give Powers 

                                                 
758  S. 44 Land Use Act 1978. 
759  The defendants in such action is normally the government of the State carrying out the compulsory acquisition or sometimes 

against the Federal government of Nigeria (FGN) see - Elegushi v. Oseni (2005) 14 NWLR (Pt. 945) 348, Mobil Oil 
(Nigeria) Limited (1995) 7 NWLR (Pt.407) 254.  See also Yakubu v. Impresit Bakolori Plc (2011) 6 NWLR (Pt.1244) 564 at 
571 where Court of Appeal held that the State government must be joined as a party in all actions by the owners for the 
determination claims relating to the acquisition of lands and issue of compensation therein. 

760  Udechi, G.O.-Public Lands Acquisition & Compensation in Nigeria op.cit.p37 and Umeh, J.A.-Compulsory Acquisition of 
land & Compensation in Nigeria op.cit.pp.32-38. 
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of Attorney to represent them761. The requirement is that the owners/occupiers must file their statement of 

interests which must establish individual(s) claims for compensation762 and oftentimes file the affidavits 

containing material facts setting out their claims763. The general rule is that the claimants must state their claims 

as soon as the notices of acquisition are published764. Sometimes the areas claimed may be larger and overlap 

with different potions of land belonging to the families, communities and individuals lands in the master plan 

and thereby involve different owners. Where the Commissioner/Minister is satisfied with the statement(s) of 

interest(s) filed by the claimant(s) he/she may make an award(s) to each of them respectively. Disputes over 

claims of ownership are referred to the High Court765 by the Commissioner/Minister or by the parties 

themselves. Such claims are not actions for a declaration of title to lands but the question to be determined is the 

primary entitlement to compensation766. Strictly speaking, the duty of the court is to ascertain the nature and 

extent of such interest(s) as evidenced by the statement(s) of interest(s) and where sustained, to make 

appropriate awards767. Sometimes conflicts of interest and several questions may arise as to the entitlements to 

the award, although the rejection of the claim of one person does not automatically entitle the claimant in 

opposition to an award but circumstances and evidence may justify and give rise to such an award768. In spite of 

the above, if the claimant failed to prove such title to the acquired land, he/she has no standing to sue; there is 

no evidence or bad faith to invalidate the acquisition769. To determine the question of the title to the land 

acquired, the presumption is that the person with exclusive possession770 or in receipt of the rents and profits is 

deemed to be the owner until the contrary is proved771. 

 

The above outlined processes of making claims are not applicable to the Diobus since they have repeatedly 

made claims for compensation for the acquisition of native title from its inception in 1913 to the 1980’s and 

they have vowed to continue until full redress is achieved by the present regime. 

                                                 
761  Jack-Osimiri, U. - A Third Party Cannot Vary Terms of Power of Attorney in Oil Spillage Compensation Claims (1998) 1 

Journal of Commercial, Private, Property Law (JCPPL) 50-56. 
762  Chairmen LEDB v. Adesina (1969) ALL NLR 114 (SCN), Minister of Lands Western Nigeria v. Ambrose Family (1969) 

ALL NLR 48 at 49 (SCN), Oloto v. AG (1961) ALL NLR 893, Ajakaiye v. Lt. Governor Southern Provinces (1929) 9 NLR 
893. 

763  Re An Application (1958) EALR 330 (per Spry J. Tanzania HC). 
764  Fakorede v. Solicitor General Western Nigeria (1968) ALL NLR 502 at 503 
765  S. 10 Public Lands Acquisition Law 2000 (Oyo), S. 28 Lands Acquisition Act 1985 (Kenya), S. 80 Land Acquisition & 

Compensation Act 1986 (Victoria Australia), Re an Application (1958) EALR 330. 
766  Minister of Lands Western Nigeria v. Ambrose Family (1969) ALL NLR 48 (SC Nigeria), Banana & Ramie Products Ltd. v. 

Minister of Lands & Natural Resources (1989) 41 WILR 76 where the Court of Appeal (Belize West Indies) held that 
although the Board of Assessment has power to determine claimants interests in the land compulsorily acquired for the 
purpose of apportionment of compensation but the Act does not empower it to determine the title of the claimants. 

767  Minister of Lands Western Nigeria v. Ambrose Family (above) at 50 per Coker JSC. 
768  Minister of Lands Western Nigeria v. Ambrose Family (above) at 50-51 per Coker JSC. 
769  City Property Development Co. Ltd. v. AG Lagos State (1976) ALL NLR 24 at 25 (SCN) 
770  S. 29 Land Acquisition (Public Purpose) Act (West Indies), S. 21 PLAL (2000 Oyo) 
771  Banana & Ramie Products Ltd. v. Ministry of Lands & Natural Resources (1989) 41 WILR 76 (CA Belize West Indies). 



 

151 
 

 

5.20 OWNERS WITH DIFFERENT INTERESTS CAN CLAIM COMPENSATION 

 

Strictly speaking, the parties who have different interest(s) in the compulsorily acquired lands including 

shareholding members of a limited liability company can claim or share the compensation payable772. The 

family heads and principal members can also claim in respect of family native title and in this case the 

compensation shall be shared by the descendants of the common ancestor773. In respect of the community land 

the Head Chief and other hierarchies of Chiefs can claim and the compensation will be shared amongst 

members of the group(s) using the defined criteria of the per-stirpes or per-capital basis (discussed in chapter 

five). 

 

Equitable owners in possession of the land are entitled to claim compensation covering their limited interests 

because they are the person in possession deemed to be lawfully entitled to such land or in receipt of the rents 

thereof, unless contrary proof is shown to the satisfaction of the court774. Strictly speaking, it is the duty of the 

court to decide the issue of title(s) on the proof of the rival claims or disputes between the parties. The Diobus 

can claim supplementary adequate compensation commensurate to their native title acquired which comprise all 

the areas of Port Harcourt except the Eastern flank outside and beyond the Trans Amadi inhabited by the 

Okrika villagers (stated in the Port Harcourt survey map as Okrika Villages) who had been adjudged 

their customary tenants.  

 

In respect of the Okrika villagers (who occupy the Eastern flank of the Trans Amadi Industrial Layout in the 

Port Harcourt survey map) as customary tenants, they are also entitled to supplementary compensation. As one 

of the parties having an interest(s) in Port Harcourt land based on their right to possession, they should receive 

two thirds of the amount adjudged as adequate compensation in respect of their holdings (the area they occupy 

in the Port Harcourt survey map) while their Diobus’ overlords who are entitled to the right of reversion775 

should receive one third. In the case of other categories of occupiers such as an ordinary tenants (lessees under 

                                                 
772  Oil field Supply Co. Ltd V. Johnson (1987) 5 SC 310 
773  Chairman LEDB V. Kuti (1966) ALL NLR 280 per Ikpeazu J, Esi V. Chief Secretary Federation of Nigeria (1973) 3 ECSLR 

(Pt.3) 1122 
774  Minister of Lands & Housing Western Nigeria (1965) ALL NLR 489 where it was held that there is a presumption of 

ownership in favour of unchallenged owner 
775  Commissioner for Lands & Housing Western State v. Fagebo (1978) 12 CA 310 (1978) 1 LRN 15 where the tenant was held 

entitled to two thirds while the landlord got one thirds of the quantum of the compensation- Aghenghen v. Waghoreghor 
(1974)1 ALL NLR (Pt. 1) 81 (1974) 1 SC I where the SC held that the customary tenant who planted the rubber trees in 
respect of the land compulsorily acquired was entitled to two thirds while the overlords entitled to reversion, was awarded 
one thirds of the amount paid as compensation 
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English law) who have unexpired building leases, their position is different because the value of the 

compensation payable to the land compulsorily acquired shall be the value of full compensation for the 

unexpired residue (unutilized portion) of the term of the lease at the date of the vesting776. Where the tenants are 

many the compensation should be apportioned amongst them777. In spite of the above, where compensation has 

been wrongly paid to a non-owner; the real owner with better title can still institute court proceeding against 

both the State and the false claimant(s)778. In Okebola v. Molake779 the Supreme Court held that the receipt of 

compensation payable for compulsory acquisition does not create a prior valid title to the land so as to stop the 

true owner from claiming/asserting his/her title. The infant claimant can also do so through his/her next friend 

or defend the action through guardian-ad-litem who as officers of the court shall be appointed for such 

purpose(s).780 It would appear a contractual licencee may nevertheless, be entitled to compensation. 

Conventionally, a licence is a contractual right which confers no interest in land. Since only interests’ holders in 

land are entitled to compensation, it appears the licencees are not. There is a contrary decision in Sorento 

Medical Services Limited v. Chief Executive Department of Main Roads781 where a doctor had a 

contractual licence to use certain car parking spaces. The land on which the parking spaces stood was 

compulsorily acquired by the government. Could the doctor claim compensation for the taking? Prima facie, the 

answer was in the negative because under the relevant legislation - Acquisition of Land Act 1967 (Queensland) 

compensation is payable only to the holders of an estate or interests in land. But the Interpretation Act 1954 

(Queensland) defined ‘interests’ in land to mean a right, power or privilege over, or in relation to land. The 

Court of Appeal Queensland Australia by a majority held that this includes a contractual licence and by 

statutory extension, it was treated as interests in land and therefore the doctor was entitled to compensation. 

This legal development may influence courts in different common law jurisdictions and therefore contractual 

licencees could lodge caveats so that acquiring government agencies could be legally obliged to compensate782 

them since their licence could establish legal rights over land. This decision is fair and logical because it is in 

accord with the International Resettlement Standards of the 1980’s and the World’s Commission of Dams 

which stressed the need for equitable compensation for all parties affected by the compulsory land acquisition 
                                                 
776  Lababedi v. Chairman LEDB (1962) ALL NLR 691 (PC) 
777  Khiam v. Toon (1987) 1 MLJ 348 per Thean J. (Singapore HC).  
778  S. 21 Public Lands Acquisitions Law 2000(Oyo), S. 29 Lands Acquisition & Compensation Act (West Indies).  
779  (1975) 5 UILR (Pt. 3) 204 (SCN). 
780  Onyenwe v. Ezenwankwo (1977) 2 IMSLR 335 at 336. 
781  (2007) LGERA 328, (2007) QCA 73. 
782  Butt, Peter – When is a Licence an interest in Land? (2008) 82 ALJ 513, (2007) 81 ALJ 152, (2007) 81 ALJ 439 at 442.Note 

a bare licencee such as mere invitee to the land to live rent free without contractual interests therein cannot claim 
compensation– Okagbue v. Romaine (1982) ALL NLR 111 (SCN)-contrary decision in the case of the Descendants of 
Sheikh Rashid v. Minister of Land & Mineral Resources (1960) EALR 248 at 249 CA Dar-es Salaam Tanzania. This 
decision of the Tanzanian CA is contrary to equity, justice and good conscience because the licensees in this case were in 
lawful possession for 50 years and have effected improvements on the land which should have entitled them to claim 
reasonable compensation- Boneka v. Mutala (1988) TLR 156. 
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and this implies payment of adequate compensation and rebuilding of the livelihood of the expropriated 

communities and individuals.  From this development those post-civil war migrants Port Harcourt whom the 

Diobus granted licences in the 1970’s, could legally seek compensation from the Rivers State government for 

the acquisition of their interests and displacement arising from urban renewal, regeneration and slum clearance 

which adversely affected them. It is notable that there is one practical limitation. It should only apply to a 

registered owner who at the time of the acquisition had not divested him/herself of beneficial interests in the 

land is entitled to compensation and not potential purchasers, in spite of the payment of ten percent deposit783. 

Since the sale would not yet have been completed, the owner could not claim as a trustee of the potential 

purchaser even though there is obligation to refund the deposit, even with interest. The unregistered owners may 

likely claim because their equitable interest which could have ripened into legal interests through perfection of 

their interests through registration, are entitled to be awarded compensation784 .  
  

 

5.21 THE VESTING AND EXTINCTION OF NATIVE TITLE OF THE DIOBUS. 

 

The native title of the Diobus appears extinguished and vested in the State since they received part-

compensation which is not adequate because it is not commensurate to their compulsory sacrifice to the nation. 

In spite of the above, it is necessary to outline the processes of vesting and extinction of native title generally in 

respect of all compulsory land acquisitions. As soon as the acquisition is consummated by the payment of 

compensation, the State takes possession and title of the properties which become vested in the State. At the 

expiration of the six weeks period after the service of such notice, the acquiring authority can take possession of 

the land785 because the Commissioner/Minister of Land, Director of Lands or Chief Lands Officer or other 

person(s) authorized on behalf of the Governor shall enter into such lands and take possession of it 

accordingly786. From these provisions, it is clear that the date of service is of paramount importance as it 

governs the extinction of the title of the land owner and the vesting of the same in the government. The 

principal national code such as the Land Use Act did not stipulate the maximum duration or period of extinction 

and the vesting of the title but merely provides that the title of the holders of the right of occupancy shall be 

extinguished on receipt by him/her787 of the notice on such later date as may be stated or specified in the 

                                                 
783 Aikpoint Development Ltd v. Gemecheh Enterprises Ltd (2013) 9 MLJ 235 at 236, (HC Malaysia). 
784 Wong Siew Chong Ltd. v. Anvest Corporation Ltd. (2004) 4 CLR 89 (FC Malaysia). 
785  S. 8 (1) Public Lands Acquisition Law 2000 (Oyo) 
786  S. 8 (2) Public Lands Acquisition Law 2000 (Oyo). 
787  S. 28 (7) Land Use Act 1978, Obikoya & Sons Ltd. v. Governor of Lagos State (above) at 390 to the effect that it is only by 

personal service that the title of the holder of the Right of Occupancy shall be extinguished. 
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notice788.  The acquiring authority may decide to extend it because six weeks duration is short a notice. The 

interest of the land owner is extinguished. In Mandilas Limited v. Amodu789 the land which the appellant 

purchased and for which a building plan had previously been submitted for the erection of an assembly plant 

and an engineering workshop had unknown to the parties previously been acquired by the Lagos State 

government. The building plan was rejected on the grounds of compulsory acquisition of the native title. 

Odesanya J. held that the testimony of public land acquisition was unassailable as it extinguished all the 

proprietary interests belonging to the owner and other occupiers and vested them in the State790. 

 

A vesting order under the Public Lands Acquisition Act or Land Use Act can only vest the native title in the 

government where the necessary statutory notices for acquisition have been duly issued and served according to 

the law791. Where the notices are invalid, there is really no foundation for the vesting order because the title of 

the holder shall be subsisting and cannot be extinguished irregularly. In Obikoya & Sons Limited v. 

Governor Lagos State Of Nigeria792 the plaintiff/appellant was the registered land owner since 1975 and they 

sought a declaration that the acquisition was invalid because the notices were not served on any of its officers 

and they also applied for a perpetual injunction to restrain the defendants. The defendants contended they had 

acquired the land pursuant to a notice of acquisition published in 1969 and the vesting order dated 1970. While 

the suit was pending in court, the Commissioner issued the instrument dated 2nd November 1983 published in 

the official gazette which revoked the plaintiff’s right of occupancy under S. 28 Land Use Act 1978. However, 

none of the notices were served on the officers of the plaintiff. The Court of Appeal as per Nnaemeka-Agu 

JCA held thus:- 

 

1. Since plaintiff/appellant is a limited liability company, the notice of acquisition ought to have been 

either left at its office which is its principal place of the business if it could not be found after reasonable 

enquiry. It should have been served upon its officer or agent of the company. 

 

2. Under S. 9(3) Public Land Acquisition Law Lagos State, the p 
                                                 
788  S. 28 (6) Land Use Act 1978. 
789  (1973) 9 CCHCJ 183 at 184 and Lagunro v. Toku (1986) 4 NWLR (Pt.33) 90 at 99, Makeri v. Kafinta (1990) 7 NWLR 

(Pt.163) 411 at 415 & 420. Kakubukubu v. Kasubi & Municipal Director of Lands (1988) TLR 119 where Tanzanian HC 
held that payment of compensation to a holder of a right of occupancy or to his agent/representatives extinguished his right or 
title. In Hind v. Ali (1987) TLR 156 where Tanzanian CA it was held that the formulation of master plan or development 
scheme extinguished all property rights since all the exiting boundaries are expunged and the plots resurveyed for 
redistribution. 

790  Ibid at 184. 
791  Obikoya & Sons Ltd. v. Governor Lagos State (above) at 388. 
792  (1987) 1 NWLR (Pt. 50) 385 at 388,390 (CA). 
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3. Publication of the notice of acquisition in the official Gazette is intended to be done only after service 

had been effected in accordance with SS. 9(1) (2). Merely issuing the notices and publishing them in the 

gazette as done in this case was insufficient compliance with the statutes. 

 

4. The service of the notices of acquisition of the plaintiff’s property on the Bronik Motors which is an 

occupier of the property, was not done in accordance with SS. 5 and 9 Public Lands Acquisition Law 

and was therefore invalid. Since the notices of acquisition were invalid, the vesting order of 1976 was 

also invalid. The Court of Appeal was also emphatic that the absence of service was a breach of the right 

to a fair hearing. The defendants had an implied obligation to give reasons in the notice of the grounds 

for compulsory acquisition of the property so as to give the owner an opportunity to raise an appropriate 

objection and make representations. This case appears to well reasoned and correctly decided in 

accordance with the demands of the rules of natural justice such as the right to be heard before his/her 

property is confiscated.  

 

5.22 ABANDMENT/WITDRAWAL OF ACQUISITION 

 

The formal withdrawal of an acquisition notice is often times served. In most cases the abandonment occurs 

when the acquiring authorities refused +to proceed after the publication793 in the form classified as an implied 

abandonment. In exceptional cases, they may issue a withdrawal notice and refund the expenses of the 

claimants. 

 

 

5.23 CONCLUSION 

 

It is clear that the original exclusive government use and common good of the community apparent in the 

primary meaning of public purposes have given way to the economic development and industrialization. The 

public, private sector partnership which reflects economic realities of present times is a secondary meaning of 

the overriding public purposes. In spite of the global trends, the landowners’ opportunity to challenge ultra-

vires acquisitions is limited breach of the statutory provisions and the rules of natural justice enshrined in the 

Constitution. The issue of the failure of public purpose and the right of reversion of some parts of the land to the 
                                                 
793  Makeri v. Kafinta (1990) 7 NWLR (Pt. 163) 411 at415 & 420 decided under identical S.35 (1) Land Tenure Law 1962 

(Northern Nigeria). 
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Diobus’ owners has been addressed in light of case law and statutory provisions. The acquisition of Diobus’ 

native title was the first ever compulsory purchase agreements in the country. Consequently most of the 

statutory procedures were not complied with in view of the obvious constraint due to the level of literacy in the 

English language at that time. In spite of the deficiencies, they acquiesced for over 100 years and collected the 

disputed compensation offered by the colonial government. Even though they have become restive over their 

landlessness, these are insufficient to invalidate the acquisition of Port Harcourt which is now a built-up city. 

The matter is simple. The native lands title of the Diobus has been extinguished and their claims are no longer 

in the land but converted into money. Their proposed remedy to seek further and adequate compensation shall 

be the subject matter of chapters 6 and 7 above. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

CHAPTER SIX 

 

ASSESSMENTS OF COMPENSATION 
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6.00 INTRODUCTION  

 
Chapter six evaluates the various criteria for the assessment of compensation at common law and statutes, the 

impacts, strengths, weaknesses and conflicts. The guideline covered by the national expropriation laws is the 

payment of monetary compensation at the market value for the loss of assets acquired or the loss of access to 

resources. The constitutional basis and the use of expert evidence to arrive at the market value of the property 

acquired are examined. The courts are entitled to adopt one, two or more of the six identified market value 

criteria to assess and determine the compensation payable to the expropriated owner as follows:- 

1. Inference of the market value based on what a willing purchaser will pay to a willing vendor on the open 

market. 

2. Inference of market value based on the price paid in the previous sales of the adjoining land of 

comparative quality and the limitations. 

3. Inference of market value from the earlier sales/purchases of the acquired land. 

4. Inference of market value based on the future utilities, development potential, projections or 

undeveloped possibilities. 

5. Inference of market value based on the residual investment method of valuation. 

6. Inference of market value based on the costs of reinstatement/replacement valuation method.  

 

The contentious issue of under-compensation paid to the Diobus is identified and conclusion is drawn on the 

basis that for compensation to be adequate, fair, it must be full - to account of all the injuries sustained and leave 

the expropriated landowners such as the Diobus, in no worse position. 

 

During the pre-colonial era, land was not alienable in Nigeria apart from isolated cases of pledges, 

borrowing/loaning and customary tenancies. Consequently, the market value could not have been inferred for 

the Diobus native title because there were no willing vendors/purchasers and no evidence of any price paid in 

previous sales transactions of comparable adjoining land of similar quality. There was also no costs of 

reinstatement/replacement valuation at that time. The most suitable and applicable methods of valuation of the 

interests of the Diobus are to use both the future development potentialities, projections, undeveloped 

possibilities and the residual investments. Adapting both the Nigerian and Malaysia experiences, the £7,500 

paid to them in 1928 constitutes inadequate compensation and 102 years of purchase (from 1912 to 2014) 

appears to be adequate compensation. Since Port Harcourt city has a profitable economic use such as an 
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abundance of development potentials, projections and undeveloped possibilities which housed airports, 

seaports, government agencies, industries and State land leases yielding much revenue to the government, the 

payment of five percent of the annual net revenues comprising the ground rents collected by the Ministry of 

Lands and Housing and five percent of the property rates collected by State Board of Internal Revenue; to the 

Diobus would be adequate compensation using the residual method of valuation. 

 

In addition to the above, the courts also have the power to itemize other factors to top-up and supplement the 

quantum to ensure the Diobus receive adequate full compensation. The factors which would weigh influence the 

courts include the disturbances, losses of business or profits suffered  as costs of displacements, reduction in 

value of the land retained by the Diobus through severance, injurious affection, loss of goodwill incurred in the 

pursuit of  the claims for compensation  and the non- taxability of the compensation award. Since lost their 

ancestral native title was expropriated, Diobus are scattered and clustered in many places. The costs of 

displacement shall be assessed using expert assessment of the estate surveyors.  

 

6.01  CONSTITUTIONAL BASIS OF ASSESSMENT OF COMPENSATION 

 

The fundamental right to own property imports a corresponding right of non-deprivation unless adequate 

compensation794 is paid. This is guaranteed by S. 44 (1) (a) of Nigerian Constitution 1999 which provides: 

 

… “No movable property or an interest in an immovable property shall be taken795… compulsorily and no right over or 

interest in such property shall be acquired compulsorily except796… prompt payment of compensation thereof” 

 

Strictly speaking, the prompt payment of compensation is not equivalent to adequate797 compensation798 which 

                                                 
794 S,43 Nigerian Constitution 1999, Nkwocha v. Governor Anambra State (above), Aina & Co. Ltd v. Commissioner of Lands 

& Housing Oyo State (1983) 3 FNLR 113 (per Fakayode CJ), Lagos State Development & Property Corporation v. Foreign 
Finance Corporation (1987) 1 NWLR (Pt. 50) 413, Aigoro v. Commissioner of Lands & Housing Kwara State (2012) 11 
NWLR (Pt. 1310) 111 at 115 (CA). 

795 Article 14 African Charter on Human & Peoples Right (Ratification and Enforcement) Act 1983. 
796 Under Article 17 United Nations Declaration of Human Rights 1948 there is a fundamental Human Right to own property 

and guarantee of payment of compensation for deprivation. 
797 S. 30 (1) (a) Nigerian Independence Constitution 1960 and S. 31 (1) (a) Nigerian Republic Constitution 1963 respectively 

stipulate adequate compensation but regrettably it was supprisenly omitted  in Nigerian Constitutions of 1979 and 1999. 
798 SS. 17 & 22 Ghana Constitution 1996, SS. 11, 13, 16 & 17 Zambia Constitution, S. 24 Fourth Constitutional Amendment 

1980 (Tanzania), Mpiguzi v. Mashili (1983) TLR 354 Katiti J held that nobody should be deprived of his property without 
compensation commensurate to the value of his property, if such deprivation is necessary. 
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means the full value of the property taken compulsorily payable in money or money’s worth799. It represents the 

market value of the property when taken including interests, costs or value to the owner for the purpose which 

the property was designed, so that the expropriated owner can be put in a position he would have been if the 

acquisition was not executed800. By the above statutory protections, the native title of the Diobus are property 

rights which cannot be extinguished unless adequate compensation whose value reflects the true worth of land 

is paid. 

 

Compensation to be fair and just must reflect equitable balance between the public interest of the majority vis-à-

vis the compulsory sacrifice made by the dispossessed landowner as the main aim of compensation is to put the 

claimant back in his original financial position801. The right to own property carries corresponding right to 

dispose it and it is fundamental that the government cannot acquire the land of an individual without payment of 

adequate compensation802. In support is Elf Petroleum (Nigeria) Limited v. Umah where Ogunwumiju JCA 

held that: 

… “It is unconscionable for the appellant to go into the respondents’ land, proceed to conduct oil exploration 

by merely waiving oil mining licence awarded by whatever authority without prior recourse and 

recognition of the right of the land owner to adequate compensation”803. 

 

Prima facie the Diobus have constitutional right to claim adequate compensation from both the Federal 

Government of Nigeria and the Rivers State Government (RVSG) in respect of the acquisition of their native 

title to Port Harcourt. The disputed sum of £7,500 in 1928 did not put them in good financial position.  They 

have been displaced and absorbed into urbanisation. To redress the pervading poverty and squalor they are 

living, compensation which provide income yielding source would be considered adequate. 

 

This is the position in Malaysia where the courts adopted a modified interpretation to introduce the concept of 

adequacy into compensation in conformity with the intendment of the Constitution804. In Selengor State of 

                                                 
799 Shell Petroleum Development Co. Limited v. Farah (1995) 3 NWLR (Pt. 382) 148 at 149, Elf Petroleum (Nigeria) limited v. 

Umah (2007) 1 NWLR (Pt. 1014) 44 at 47 per Abdullabi JCA. 
800 SPDC v. Farah (above) at 103, John Sheehan-Economic Cost of Dispossession- (2008)  9-10 Sept FIG/FAO/CNG 

International Seminar on State and Public Sector Land Management Verona Italy 1-5 
801 Foon v. Tanah (2008) 1 MLJ 250 per Ishbab J. and SPDC v. Farah (above). 
802 Elf Petroleum (Nigeria) Ltd v. Umah (2007) 1 NWLR (Pt. 1014) 44 at 47 per Abdullabi JCA. 
803 Elf Petroleum (Nigeria) Ltd v. Umah (2007) 1 NWLR (Pt. 1014) 44 at 47 per Abdullabi JCA. In support of this view is also 

the case of Attorney General Dominica. v. Theodore (1999) 4 Caribbean Bulletin (Nos. 1 & 2) 70 at 71 CA similarly held 
that to redress the deprivation of property, adequate compensation must be paid within reasonable time. 

804 Selengor State of Malaysia v. Tasi (below), Boneka v. Mutala (1988) TLR 156 Chipeta J. held that the law of civilized 
countries would not sanction seizure of an individual’s property without adequate compensation. 
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Malaysia v. Tasi805 the Court of Appeal held that it would be a violation of the Constitution if property is 

compulsorily acquired without adequate compensation. Ram JCA was of the view that payment of full 

compensation was contemplated by the provisions of the Land Acquisition Act806. 

 

This sound reasoning was approved in Commissioner Of Lands v. Jiwaji & Public Trustee807 where the 

Kenya Court of Appeal unanimously held that S. 8 Land Acquisition Act must be interpreted subject to S. 75 

(i) of the Constitution to the effect that prompt payment of full compensation must be made to all persons 

interested in the compulsorily acquired land. Their Lordships were emphatic that the provisions of the Land 

Acquisition Act must be interpreted in conformity with the Constitution and the consequence of withholding ten 

percent of it as tax means that full compensation was not paid because compulsory acquisition of land is not a 

transfer of land808 for the purpose of Section 6 (1) (a) of the Income Tax Act. The Act did not authorize any 

withholding of tax from compensation payable for the acquisition809.  

 

This corresponds with the United States concept of compensation which connotes full monetary equivalence810 

unlike the Australian concept of just terms which concerns only the fairness811 of balancing the community 

interests and that of persons whose properties were acquired812.  

 

Arguably, the Diobus native title acquired entitles them to the payment of adequate and full compensation 

which would put them in a good financial position. The quantum of compensation the Diobus should receive 

should be beyond the open market value813 but based on more profitable economic use of their land so that 

income yielding source of livelihood can be provided. Obviously the disputed sum of £7,500 paid to the Diobus 

                                                 
805 (2005) 6 MLJ 289. 
806 Ibid at 292-293. 
807 (1978) Kenya L.R. 192. 
808         Per Wicks C.J, Wambuze JA, Law JA. – CA Nairobi unanimous decision. 
809 Commissioner of Lands v. Jiwaji & Public Trustees (above), F. Housing Ltd v. Director of Inland Revenue (1976) 2 MLJ 

183, Lower Perak Co-Operative Society Ltd. v. Negeri (1994) 2 MLJ 713 (SC Malaysia) and Renang Reality Ltd V. Negeri 
(2006) 3 MLJ 597. 

810 Armstrong v. United States 364 US 40 (1960), Michelman, Frank. - Property, Utility, Fairness, Ethical Foundation of Trust 
Compensation 80 Harvard L. Rev. 1165 (1967).  

811 Clunies-Ross v. Commonwealth of Australia (1984) 155 CLR 193; 201-202, Australia Tape Manufacturing Association Ltd 
v. Commonwealth of Australia (1993) 176 CLR 480 at 508, Mutual Pools & Staff Property Ltd. v. Commonwealth of 
Australia (1994) 179 CLR 155 at 168 & 184 and Georgiadis v. Australian & Overseas Telecommunication Corporation 
(1994) 179 CLR 297 at 303 & 320. 

812  Nelugaloo Property Ltd v. Commonwealth (1948) 75 CLR 495 at 569, Grace Bros Property Ltd v. Commonwealth (1946) 72 
CLR 269 at 290. 

813 Anglican Diocese of Niger v. Attorney-General of Anambra State (1979) ANSLR 64 at 65 per Iguh J. (as he then was), Esi v. 
Warri Divisional Town Planning Authority (1973) 11 SC 235; Nzekwu v. Attorney General of East Central State (below); 
Commissioner for Lands v. Aneke (below). 
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in 1928 was not a product of a mutual agreement because the colonial government with its dominant bargaining 

power imposed it on the Diobus in spite of the series of protests and litigation over the inadequacy. Since it was 

the first compulsory acquisition in the country, there were no comparative sales or formulae used to pay the 

previous owners of adjoining lands. In fact there were no adjoining lands at all of a similar quality that were 

ever sold within the vicinity. The £7,500 had no relative correlation to the quantum of the lands acquired (which 

was initially 25 miles within the area classified as Old GRA (Government Reserved Area), Port Harcourt 

Township but later extended to others parts of Diobu farms such as the areas classified as Amadi flats, South 

West part of Trans Amadi Industrial Layout). These extensions were unilaterally imposed by the colonial 

administration after the original agreement of 1913. 

 

Furthermore, in light of the principle that nobody should be deprived of his property which was lawfully 

acquired or inherited, unless just compensation814 is paid, the criteria enumerated under S. 29 of the Land Use 

Act 1978, can hardly be considered adequate. In Zango v. Governor Kaduna State,815 the Supreme Court held 

that compensation in the sense in which it is used in the Land Use Act 1978 covers remuneration or satisfaction 

of injury or damage of every description. Logically, compensation can hardly be adequate and just unless all the 

losses sustained by the Diobus such as deprivation of user as agricultural land, foraging of animal, collection of 

medicinal plants, flowers but its most profitable economic use such as future utility as buildings, commercial 

and industrial uses) are made good to them in the form of receiving payments equivalent to their pecuniary 

detriment816. The present and future development potentials as the criteria for the estimation and computation of 

compensation have received recognition. In Nzekwu v. Attorney General East Central State,817 the Supreme 

Court held that in the estimation and computation of the compensation of land compulsorily acquired, both the 

open market value of the land and the value of the houses erected thereon are valid criteria for the award, plus 

capitalization of twenty-one years’ purchase. The Law Lords took into account the leases granted both on the 

land and the adjoining lands and rents payable and despite the fact that there was no reliable evidence as regards 

the price paid in the neighbourhood in the past for sales of land of similar quality in a similar position, reliance 

was also placed on the rental-value of comparable properties to settle the value of compensation. Prima facie 

applying the above principle, the adequate and full compensation payable to the Diobus should be the 

capitalization of the sum of £7,500 multiplied by the 100 years of purchase from 1912 to 2014. 

 

                                                 
814 Ogunleye v. Oni (above). 
815 (1986) 2 NWLR (Pt. 22) 409 (1986) 9 SC 11. 
816 It is analogous to compulsory sacrifice - Horn v. Sunderland Corporation (1941) 2 KB 26, 40 per Scott L.J. 
817 (below). 
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In the interest of fairness, economic considerations, undeveloped landowners ought to be compensated in the 

event of acquisition, in spite of the lack of improvements thereon. Section 29 of the Land Use Act 1978 

therefore should be amended to reflect undeveloped potentials. It is submitted that there should be no 

uncertainty that disturbances of the surface right to use, interference with business prospects such as the future 

possibilities of development of the Diobus land into a commercial city and all other prospects ascribable to their 

rights in land ought to be compensated. The inadequate compensation paid to the Diobus needs reassessment by 

the office of the Valuer-General so that the undeveloped potentials of their native title (even though by then it 

was an undeveloped farmland without significant infra-structural improvements in 1913) can properly be 

reassessed based on highest profitable economic value of Port Harcourt so that compensation commensurate to 

their national sacrifice; can be paid.  

 

6.02  EVIDENCE OF EXPERT WITNESSES SUCH AS ESTATE SURVEYORS, VALUERS, 

APPRAISERS, ASSESSORS & REALTORS. 

 

The Diobus native title owners and the Federal Government of Nigerian (FGN), Rivers State Government 

(RVSG) would retain professionally qualified estate surveyors and valuers to reassess the value of the Port 

Harcourt land acquired at a more profitable value. They are classified as expert witnesses818 by the court who 

utilize their professional knowledge in valuation to assess compensation claims. Only the valuation reports 

prepared by the registered estate surveyors, valuers and loss-adjusters can be relied upon by the court provided 

the conclusions reached are logical, unchallenged and the particular expert is able to convince the court of his 

qualifications and experience819. In Ihekwoaba v. African Continental Bank Limited820 Nsofor JCA 

ascribed no probative value on the valuation report prepared by a non-valuer and held:- 

… “The valuation report constitutes no legal evidence which the judge would act upon. Valuation of property however 

depends on the knowledge, experience, expertise and ability of the valuer. The defendant’s witness No.1 (DW1) as the 

records of the proceedings demonstrated was not an expert in valuation. His evidence of the appreciation of the property 

was no evidence which the court could act upon…the valuation report admitted in evidence was worthless in the proof of 

the value of the property821”.  

 

                                                 
818  S. 68 Evidence Act 2011, S.2 Nigerian Institute of Estate Surveyors Act 1969, SS.48(1)(b), SS.52, 53 Estate Agents Act 

1985 (Zimbabwe) 
819 Attorney General Oyo State v. Fairlake Hotels Ltd. No. 2 (1989) 5 NWLR (Pt. 121) 255 at 282-283, Ihekwoaba v. ACB 

(below). 
820  (1998) 10 NWLR (Pt. 571) 590. 
821  (Above) at 601. 
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In contrast, quantity surveyors and land surveyors cannot do valuation job. In Phigidemac Consultants Ltd. v. 

Zvimba Rural District Council822 the executive director and his assistants as the principal/employees of the 

plaintiff’s company were not registered as professionally qualified estate surveyors. They purportedly did work 

involving valuation of the council’s buildings for the purpose of selling them. For the valuation exercise the 

company employed a consultant who was a registered quantity surveyor. The defendants contended the contract 

was illegal because its principal and assistants were not registered as estate surveyors and therefore not entitled 

to practice as such. The court held that the work of the quantity surveyors includes preparing bill of quantities, 

estimating costs from drawings of new buildings and inspection of existing buildings. Uchena J was emphatic 

that the job of valuation to advise an owner on the value of buildings for the purpose of selling them is clearly 

not covered under the work of a quantity surveyor. The consultant quantity surveyor engaged by the plaintiff 

was not acting in course of his practice as a quantity surveyor when he did the valuation for the council and 

therefore the contract was void for illegality823. 

 

Strictly speaking, the expert witnesses called by the parties or by the court suo motu have to convince the court 

about their qualifications and experience. In Minister for Lagos Affairs v. Oluwo Chieftaincy Family824 

Madarikan J. accepted Messrs Wood and Oyewo as expert witnesses because of their qualifications and 

experience. His Lordship’s pronouncement is instructive: 

… “Wood and Oyewo are expert witnesses. Wood is a fellow of the Institute of Arbitrators and a Corporate Surveyor. He was 

Chief Valuer in Ghana for 10 years. He has considerable experience as land valuer…Oyewo holds the degree of Bachelor of 

Science in Estate Management and he is a member of the Chartered Auctioneers and Institute of Chartered Surveyors. Since 

1958, he has been engaged by the Government of Western Nigeria as a Land Officer and he is the land officer in charge of 

the land at Kirikiri; part of which is the subject matter of this action825” 

 

Valuation of land is basically an imprecise science and a technical matter for experts826. It consists of a quasi-

scientific calculation and not an exact science capable of strict mathematical precision, in particular the base 

value of the previous compensatory award may be quite remote from and different to another827.Strictly 

speaking, it is for the court to determine whether the valuation report is reasonable and to be relied upon as the 

basis of valuation of the property. In Rossing Stones Crushers Property Limited v. Commercial Bank of 

                                                 
822  (2004) 2 Zimbabwe L.R. 326 at 327,332-333 per Uchena J.(Harare HC) 
823  (2004) 2 Zimbabwe L.R. 326 at 327,332-333. 
824  (1962) ALL NLR 888. 
825 (above) at 890. 
826 Brown, D-Land Acquisition (1996) 196 
827 Petaling v. Gleanmarie Estate Ltd. (1992) 1 MLJ 331 at 334 per Yesoff JSC (Malaysia SC). 
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Namibia828, the Stones crushing plants were valued by an appraiser far below the real value because he 

misread the market value for such equipment and based the appraisal on the information derived from a 

previous sale of similar equipment. Muller J set aside the valuation report and held it was unreasonable and 

obviously unfair even though there was no fraud, collusion or capriciousness involved. His Lordship ordered 

the valuation report to be rectified on the ground of fairness and was emphatic:- 

… “Where an appraiser had been appointed to value a property to ascertain its market value and also to establish the reserve 

price below which the property should not be sold and such appraiser makes a wrong assumption concerning the market 

or the condition of the property, as a result of which the property is appraised at a value substantially below the real 

value, then notwithstanding the appraiser’s bona fides, the valuation is not what it was intended to be and common sense 

dictates that the court should set aside such valuation829. 

 

6.03  DETERMINATION OF COMPENSATION. 
 

The general rule is that the dispossessed owner must be paid compensation equivalent to the value of the land 

taken. He/she is also entitled to the other destabilising factors arising from the acquisition such as relocation 

costs for displacements, disturbances through injurious affection and severance damages suffered as a result of 

the depreciation occasioned to the retained land after the acquisition, loss of goodwill and payment of 

professional fees of lawyers, surveyors incurred in the pursuit of compensation claims and incidental damages. 

The values of the property of the Diobus in Port Harcourt land and consequential losses have to be determined 

by recourse to the evidence of expert witnesses. 

 

It is the prerogative of the courts to determine the quantum of compensation830 it deems adequate. It behoves on 

the judge to make the necessary adjustments to what was offered by the acquiring authorities and what is 

claimed by the landowners. The courts are assisted by assessors831 who constitute the expert witnesses but they 

                                                 
828 (1993) Namibia L. R. 274. See also Selangor Coconut Ltd. v. Collector of Land Revenue Kedan (1995) 2 MLJ 371 at 372 

where Malaysia High Court rejected claimant’s valuers’ report because it was largely descriptive lacking essential details 
such as the category restrictions on the land and did not contain analysis of how the valuer arrived at the value. Similarly in 
Chairman Lagos State Development & Property Corporation v. Otun (1974) 3 CCHCJ 255 at 256-257, the surveyors called 
as witnesses for both parties gave conflicting valuations. The court discredited same as more of guess work, unreliable but 
accepted the ones that are cogent. In Anglican Diocese of Niger v. Attorney General Anambra State of Nigeria (1979) 
ANSLR  64 at 65 where Iguh J ascribed no probative value to the valuation report which did not represent the true value of 
the property acquired. 

829 (1993) Namibia L. R. 274 at 284-285. 
830 S. 44 (1) (b) Nigerian Constitution 1999. 
831 Shell Petroleum Development Company Limited v. Farrah (above), Maekenge v. Ngochi (1979) Kenya L.R. 53 at 54 where 

the CA Nairobi held that it was legitimate and reasonable for the court to make use of assessor’s personal knowledge and this 
did not constitute excess jurisdiction. 
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have an obligation to furnish satisfactory reasons for their assessments832. The probative value of the valuation 

reports has to be logical, coherent, reasonable and convincing. The determination is made with the assistance of 

expert opinion but in considering it, the attitude of the court is not to give too much weight to the report unless 

it is supported by other evidence. In Minister of Lagos Affairs v. Oluwa Chieftaincy Family833 where the 

Federal Government of Nigeria acquired land in 1960 for public purposes to establish aviation training school. 

The road constructed through the land in 1955 gave rise to ribbon development and enhanced the value of the 

land. The initial offer of £2,067 by the Federal Chief Lands Officer was subsequently increased to £4,000 for 

the 31.31 acres acquired. This was rejected. A court summons was taken out at the instance of the plaintiff to 

determine the amount of compensation. Mr. Wood the only witness called by the plaintiff testified that the offer 

of £2,067 was inadequate and gave evidence of how he arrived at the figure £4,000 which he offered to the 

defendant in August 1961. After making the offer of £4,000, Mr. Wood asked Mr. Oyewo to send him his 

valuation report which was tendered in evidence and accepted by the court. Madarikan J held that: 

… “That after 1955 the Government constructed a road through the northern border of the land. This gave rise to ribbon 

developments to the depth of 200 feet and these had the direct effect of enhancing the value of the land. Only 4.59 acres of the 

land acquired from the defendant was affected by ribbon developments. I accept the evidence of Wood and Oyewo that the 

value of the land within the ribbon developments area was £400 per acre. It now remains to determine the value of the 

remaining portion of the land i.e. 28.72 acres. Woods valuation is £75 per acre. He testified that in 1955, FGN paid £30 per 

acre for the land acquired in the area adjacent. He estimated the enhanced value of the land in 1961 to be two and a half times 

what it was in 1955 i.e. £75 per acre. I pause for a moment to consider the proper principle to be applied in assessing 

compensation for acquisition of land under S. 15 (b) Public Lands Acquisition Act…the amount…if sold in the open market 

by a willing seller…Mr. Wood did not relate his valuation to what a willing seller of the land might be expected to realize in 

the open market. Mr. Oyewo on the other hand testified that the market value was £133-6s-6d per acre. I accept Oyewo’s 

valuation £133-6s-6d x 28.72 = £3, 829 -4s - 7d. £213 -10s - 6d was offered for economic trees. Wood considered this offer to 

be low. He did not include the compensation for the economic trees in his offer of £4,000 because the land had already been 

developed when he dealt with the matter. Oyewo in exhibit D estimated compensation for economic crops in the area of 

155.07 acres at £3,000. It therefore follows 33.31 is  

£3,000 x 33.31=155.07 

=£644-8s-5d. I therefore award £6,309,13s as follows:- 

 

1. 4.59 acres at £400 per acre = £1,836 

2. 28.72 acres at £133-6s-8d = £3,829-4s-7d 

3. Economic crops £644-8s-3d 

 
                                                 
832 Swaziland Railway Corporation v. Troughton (1963- 1969) Swaziland L. R. 91 at 92 per Elyan C. J. (HC Swaziland) 
833  (1962) ALL NLR 898 at 890 
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Total = £6, 306, 13-0 

 

His Lordship concluded that if valuation experts give conflicting evidence of value, their estimates being based 

on different principles of valuation, the court may consider only such valuations that relate to what a willing 

seller of the land might be expected to realize on the open market834.   

 

This line of reasoning was adopted in Singh V. Tanah Land Administrator835 where the trial judge who sat 

with two assessors relied on a government valuer and a private valuer both of whom applied the comparative 

method of valuation. The government valuer valued the lands at a rate836 per square foot total837 while the 

private valuer valued it at a higher rate838 total839. The court was of the view that both valuations were equally 

sound but nevertheless held where both valuers had applied the correct principle of valuation the court is 

entitled to adopt the valuation that favoured the landowners and awarded RM33, 307, 932.05. The Court of 

Appeal confirmed the award and held that the trial judge when faced with different opinion of the 

valuers, was entitled to award the higher of the two valuations   

 

 In line with the above principles, it is clear the Diobus need to engage professionally qualified estate surveyors 

and valuers of considerable experience to reassess their claims for further compensation as to top-up. This 

reassessment will take into account the 102 years of purchase, incidental displacement costs to arrive at what is 

fair, adequate and full compensation commensurate to the 25 square miles compulsorily acquired. It is not too 

late for the present regime to redress the injustice done to the Diobus for the inadequate compensation paid to 

them in 1928. 

 

 

 

6.04  APPORTIONMENT OF COMPENSATION AMONGST THE PARTIES 

 
With the assistance of the assessors, the court would not only to award compensation but to apportion it 
                                                 
834 (above) at 890, 891-892 (Lagos High Court), Selangor Coconut Ltd. v. Collector of Land (1995) 2 MLJ 371 at 372 where HC 

Malaysia held that the correct way of valuing the acquired Land would be to determine the value of the subject plot as 
comparables before determining the value of the acquired land. 

835 (2012) 1 MLJ 56 at 58 ( CA Kuala Lumpur) 
836          RM198  
837          RM 32,713,577.32 
838          RM201.60 
839          RM33, 307,932.05 
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amongst the respective interest holders. The natives/aborigines have a system of sharing, distribution of 

compensation and damages amongst themselves. The parties who have respective interests in the compulsorily 

acquired lands can claim compensation and share it amongst themselves  As can be justified, the Diobus as the 

native title owners, their customary tenants (the Okrika villagers who occupy the Eastern flank of the Trans 

Amadi Industrial Layout Port Harcourt), licensees, tenants with unexpired long building leases of 99 years and 

others like pledgees, mortgagees and chargees having limited interests are entitled to compensation whose 

quantum can be apportioned by the courts. The general rule is that all land users irrespective of their tenure and 

status, are eligible for compensation840. It is therefore not only the landowners but also the other categories with 

lesser interests who are entitled to compensation on a pro-rata basis841. The Diobus can claim supplementary 

compensation commensurate to their compulsorily acquired native title which comprised the whole of Port 

Harcourt with the exception of the eastern part outside and beyond the Trans Amadi Industrial Layout inhabited 

by the Okrika villages that had been adjudged by the Supreme Court of Nigeria as the Diobus’ customary 

tenants842. All other parties are entitled to compensation proportionate to the value placed on their respective 

interests. Holders of the residue of recognizable property rights such as profits –a-prendre to take soil or natural 

produce from the land, the rights to pasture, hew timber, extract minerals and entitlement to forestry which may 

be exclusive or enjoyed in common with others, granted in perpetuity or for a fixed term are entitled to 

compensation. In respect of the customary tenancy aforesaid, the Okrikans villages have the status of 

irremovability under the West African land tenure system in respect of the areas they occupy at the North-

Eastern part of Trans Amadi. In Woluchem v. Gudi (above) and Timothy Agbaka v. Edward Amadi (above) 

the courts classified them as customary tenants who were granted land by the Diobus, then a “simple and 

unsophisticated community” when the Okrikans need it to establish “fishing settlements”, build “church and 

school” for their convenience as far back as 1893 in a less complex society existing at that time. They would be 

entitled to the pro-rata share of the compensation.  The Diobus as the customary overlords would receive one 

third while the customary tenants (the Okrika villagers) would be entitled to two thirds843 of the reassessable 

compensation. This may be an unfair apportionment but the justification appears to be the huge investments on 

the land and costs incurred by the customary tenants, which made the quantum of their losses in respect of the 

compulsorily acquired land greater than the loss sustained by the Diobu overlords844. In respect of the licensees, 

                                                 
840 UNO World Commission on Dams (2000) and Roquet and Durocher (2006) 
841 Re Collectors Award (1959) EALR 264 at 265 per McKinsack C.J. (Kampala Ugandan HC), Oilfield Supply Co. Ltd. v. 

Johnson (1987) 5 SC 310, Minister of Lands & Housing Western Nigeria v. Makinde (1965) ALL NLR 489 where it was 
held that there is a presumption of ownership in favour of an unchallenged owner. 

842 Worluchem v. Gudi (above) and Timothy Agbaka v. Edward-Amadi (above), John Sheehan-Economic cost of Dispossession- 
(2008)  9-10 Sep FIG/FAO/CNG International Seminar on State, Public Sector Land Management Verona Italy 1-5 

843 Itsekiri Communal Land Trustees v. Warri Divisional Planning Authority (1971) 11 SC 235 
844 Aghenghen v. Waghoreghor (1974) 1 SC 1 (1974) 1 ALL NLR (Pt.1) 81. 



 

168 
 

the quantum of compensation is the unexpired value of the license. Obviously the squatters’ will get nothing 

except the ex-gratia compensation paid to them by the Rivers State Government. In respect of the holders of the 

unexpired residue of 99 years building lease, the quantum of the compensation for the compulsory acquisition 

shall be the value of the unutilised term845 which shall accrue two thirds of the compensation to the tenant while 

the landlord shall receive the one third ratio846. 
 

The general rule is that the land owners with absolute interests must establish their statutory right to receive 

compensation847 while others with limited interests like the pledgees, mortgagors/mortgagees and licensees 

must also prove theirs. In apportioning compensation between the chargor and the chargee, the amount due or 

outstanding from the loan, interests and incidental costs thereon must be deducted and defrayed from the total 

sum848 payable as a result of the compulsory acquisition of the land. Similarly, tenants in possession of 

unexpired leases are also entitled to claim compensation representing the unexpired term849 and any options to 

renew850.The licensees in lawful possession are entitled to compensation because the permission to occupy the 

land led them to effect improvements thereon851.  

 

 

In Sorento Medical Services Limited v. Chief Executive Department of Main Roads852 a doctor had a 

contractual licence to use car parking space. The land on which the parking spaces stood was compulsorily 

acquired by the government. Could the doctor claim compensation for the taking? Prima facie, the answer was 

in the negative because under the relevant legislation - Acquisition of Land Act 1967 (Queensland) 

compensation is payable only to the holders of an estate or interests in land. But the Interpretation Act 1954 
                                                 
845 Minister of Lagos Affairs v. Oluwa Chieftaincy Family (1962) ALL NLR 898 at 890 
846 Commissioner of Lands v. Fagebo (1978) 12 CA.(Pt.310 (1978) 1 LRN 15(CA).Where the tenants are many apportionments 

should be made – See Khiam v. Toon (1987) 1 MLJ 348 per Thean J. (Singapore HC) 
847 Oloto v. Attorney General (1961) ALL NLR 893 (Privy Council). The Chief can represent his community to claim 

compensation – see Amodu Tijani v. Secretary Southern Provinces (1921) 3 NLR 56 
848 Chung Khiaw Bank Ltd. v. Government of Sabah (1994) 2 MLJ 18 (Malaysia SC) 
849 Lababedi v. Chairman LEDB (1962) 1 ALL WLR 691 at 698-699 (PC) 
850 Most building leases contain option to renew. The tenant having invested his resources to erect buildings is entitled to 

substantial compensation if the land the subject matter is compulsorily acquired – see Kuforiji v. PZ & Co. Ltd (1959) LLR 
57 Aff’d FSC (1960) SCNLR 469 (such interest can devolve on the trustees or personal representatives). 

851 See contrary decision in the case of the Descendants of Sheikh Rashid v. Minister of Land & Mineral Resources (1960) 
EALR 248 at 249 CA Dar-es Salaam Tanzania). The decision of the CA is contrary to equity and justice because the 
licensees in this case were in lawful possession for 50 years and have effected improvements on the land which should have 
entitled them to claim reasonable compensation.  It is submitted that Sorrento Medical Services Ltd v. Chief Executive 
Department of Main Roads ((2007) LGERA 328, (2007) QCA 73) is logical, equitable and meets the justice of the case and 
being the later in time, should be preferred. The case of Sheik Rashid v. Minister of Lands & Mineral Resources (above) 
should be treated as overruled because it does not represent a good law, Boneka v. Mutala (1988) TLR 156 to the effect that 
only occupiers in lawful possession are entitled to compensation and the occupiers in Sheik Rashid v. Minister of Lands & 
Mineral Resources were in lawful possession for 50 years. 

852  (2007) LGERA 328, (2007) QCA 73. 
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defined ‘interests’ in land to mean a right, power or privilege over, or in relation to land. The Court of Appeal 

Queensland Australia by a majority held this includes a contractual licence by statutory extension, it was treated 

as interests in land and therefore the doctor was entitled to compensation. 

 

The limitation is that only the lawful occupiers are entitled to compensation where the eviction is due to no fault 

of their own because of nationalization of lands853. In Boneka v. Mutala854 Chipeta J. held that a person is 

entitled to compensation for improvements effected on the land provided that at the time he had apparent 

jurisdiction to do so. In spite of the above, where compensation has been wrongly paid to non-owners the real 

owner with the better title can nevertheless institute court proceedings against false claimants855. In Okebola v. 

Molake856 the Supreme Court held that the receipt of compensation payable for compulsory acquisition does not 

create a prior valid title to the land so as to stop the true owner from claiming/asserting his/her title. The infant 

claimant can do so through his/her next friend or defend the action by the guardian ad-litem who is an officer of 

the court appointed for these purposes857. There is one practical limitation. It is only a registered owner at the 

time of the acquisition who had not divested him/herself of beneficial interests in the land that is entitled to 

compensation and not potential purchaser, in spite of the payment of ten percent deposit858. Since the sale has 

not yet been completed, the owner cannot claim as a trustee of the potential purchaser even though there is an 

obligation to refund the deposit with interest. 

 

 The parties entitled to compensation are not only the original owners-the Diobus as the overlords but also their 

customary tenants the Okrika villages in respect of the portions of the land which they occupy, they are entitled 

to two thirds of the award of compensation while the Diobu reversioners, one third thereof.  

 
 

 

 

 

6.05  ASSESSMENT OF PURCHASE PRICE THROUGH MARKET VALUE 
                                                 
853 Boneka  V. Mutala (below) 
854 (1988) TLR 156 (Tanzania HC). 
855  S.21 Public Lands Acquisitions Law 2000 (Oyo), S.29 Lands Acquisition & Compensation Act (West   Indies). 
856  (1975) 5 UILR (Pt.3) 204 (SC Nigeria). 
857  Onyenwe v. Ezenwankwo (1977) 5 IMSLR 335 at 336 where Douglas JCA held that the next friend must be expected to be a 

substantive person and that it is desirable he/she should be a relation or a friend of the family and not a volunteer. He is 
expected to take full measures for the benefits of the infant in the litigation.  

858 Aikpoint Development Ltd v. Gemecheh Enterprises Ltd (2013) 9 MLJ 235 at 236, (HC Malaysia) and Wong Siew Chong 
Ltd. v. Anvest Corporation Ltd. (2004) 4 CLR 89 (FC Malaysia). 
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The “market value” determines the value of the land acquired and it is basically what a willing seller of the land 

might be expected to realize from a willing buyer in an open market859. The accepted norm in considering 

market value of the land, it is what an owner willing but not obliged to sell, might reasonably be expected to 

obtain from a willing purchaser with whom he was bargaining for the purchase of the land860. It is the price at 

which property changes hands assuming normal market conditions appropriate to the property such as that all 

the potential purchasers have chance to make offers for it. An open market sale involves conditions under which 

everyone who might wish to purchase can make offer assuming full publicity is made.  It is the actual value of 

the property being sold with additions or improvements. A willing vendor is basically a free agent who would 

not sell just at any price nor is he/she an anxious seller but a hypothetical person with no special characteristics 

willing to sell at the best price he/she can reasonably get861. 

 

 In Attorney General of Midwestern State of Nigeria v. Essi862, the government under Education Law 1972 

compulsorily acquired Esi College, a private educational institution belonging to the respondent. The Supreme 

Court as per Idigbe JSC held that compensation should be based on a fair market value. His Lordship was 

emphatic that since the Constitution863 did not provide a definition of adequate compensation, recourse had to 

be made to the Public Lands Acquisition Act864  and it is equivalent to the fair market value. Similarly, in 

Anglican Dioceses of Niger v. Attorney General Anambra State of Nigeria865, the claimant sued the 

defendant for the balance of £213,000 being compensation for its land, building and equipment in respect of a 

private school compulsorily acquired by the government. Igu J held that adequate compensation means the 

value of the land, the buildings and equipment at the time of the compulsory acquisition and therefore the 

valuation report of 1973 represented its true value. 

 

 As we can see, the market value is associated with the true or fair value and it is the duty of the court to make 

an award which reflects this estimate. Where the property taken is a house or premises, the recognized method 

of estimating the market value is by capitalizing the rents for a number of years subject to certain deductions866. 

Where such buildings are pulled down for re-development, the cost of the demolition reduces the value of the 

                                                 
859 S. 14 (a) Public Lands Acquisition Law 2004 (Enugu Nigeria), S. 5 (ii) Land Compensation Act 1961 (UK), Minister of 

Lagos Affairs v. Oluwa Chieftaincy Family (1962) ALL NLR 888 at 889 per Madarikan J.  
860 Chairman Lagos Executive Development Board v. Williams (1963) SCNLR 117, 118-120, Many v. Collector of Lands 

(1957) EALR 125 at 126 (Kenya CA). 
861 Plimmer, F.-Compulsory Purchase and Compensation (Overview England & Wales (2007 FIG Seminar) 6-7. 
862  (1977) 4 SC 71 at 89-90 (1977) 2 ECSLR 456 at 457.  
863  S.31 Nigerian Constitution 1963. 
864  S. 15 Public Lands Acquisition Act. 
865  (1979) ANSLR 64 at 65. 
866  Chairman LEDB v. Williams (1963) 2 SCNLR 117 at 118, Nzekwu .v. Attorney General of East Central State (above) 
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land to a mere ground to build upon and the site value becomes more important867. When one considers the site 

value together with the location, the frontage, the access and the size of the plot - all become factors of 

importance868. If there is a side street it enables the owner to provide access and if the back is used for a 

dwelling, it also provides access to the side streets869 thus increasing the value. If the site is an island, that again 

would lead to better valuation, a factor increasing its site value. If the frontage is long, there can be a display-

window by the entrance or there can be two shops at the entrances870. From the above, it is arguable that a true 

open market value appears unrealizable as a willing vendor may be difficult to secure. What is anticipated is 

that the compensation should be based on the opinion of an experienced valuer who would use comparable 

transactions as evidence to arrive at a reasonable market value under conditions which ignore the effects of both 

the acquisition and subsequent development of the land on its value871.     

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                       

6.07  MARKET TRENDS IMPACTING ON WILLING VENDOR/WILLING PURCHASER 

CRITERION                                                                                                                                   

 

Since the value of the land is ascertained by the market value, many other factors such as the market trends 

impact on the willing vendor and willing purchaser in determining the market value872.  Strictly speaking, bona 

fide transactions are used to establish the market value873. In Williams Permanent Secretary Ministry of 

Works & Housing v. Kamson874. The defendant/respondent owned a textile business since 1938. The factory 

was worth £33, 500. It had a bungalow and a two storey building valued at £6,130 erected on his 11 acres land. 

The factory had produced textile goods from raw cotton on the site since 1958. In 1962 the government 

compulsorily acquired the whole of the land to extend the site of the University of Lagos. In 1964, £15,000 was 

paid to him as an advance compensation to enable him find another site, dismantle the factory machinery and 

move it to the new site as soon as possible. The government offered him £35,646 as compensation but the 

defendant insisted on £142,647 on the basis of an alternative site or £168,588 on the basis of total closure of his 

business. The appellant brought an originating summons to determine the amount of compensation due to the 

residential building and the factory. The trial judge rejected the claim for total closure of business and awarded 

£73,548 on the alternative site basis. The plaintiff/appellant contended that the defendant is entitled to no more 

                                                 
867  Chairman LEDB v. Williams (above), S. 54 (3) Town Planning Act 1958 (Lagos). 
868  Chairman LEDB v. Williams (above) at 118-120 per Bairamian FJ. 
869  Chairman LEDB v. Williams (above). 
870  Chairman LEDB v. Williams (above). 
871  Plimmer, F. (above). 7. 
872  McDermott & Woulfe - Compulsorily Purchase & Compensation in Ireland 215. 
873  Brown, D-Land Acquisition-Chapters 40-44. 
874  (1968) 1 ALL NLR 387 at 399 (1969) NSCC 313 at 314. 
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than the value of the building in an open market. The Supreme Court dismissed the appeal and reduced the 

amount to £42,304 as the market value of the building thereon but the compensation for the land was not 

awarded because the Supreme Court was not invited to decide on it875. This case is subject to criticism because 

the award does not reflect the market value. The buildings alone without the land on which it stands do not 

represent the true and fair market value in line with the jurisprudential lines of reasoning long ago established in 

common law jurisdictions876. It is submitted that Kamson’s case cannot represent the law as regards the proper 

meaning of market value of the property compulsorily acquired. What is more the decision is controversial as it 

attempts to separate the structures erected on the land which form part of the definition of land from the land 

itself. 

 

From the above, it is clear the market value of the land acquired, must embrace not only the site value but also 

buildings and other constructions on it. This is the position in the case of Chairman Lagos State Development 

& Property Corporation v. Otun877 where the plaintiff/applicant sought to determine the quantum of 

compensation payable to the defendant for No. 72 Palm Church Street situated at a slum area of Lagos which 

was compulsorily acquired. The surveyors called as witnesses for both parties gave conflicting valuations. The 

brief description of the property in question was as follows:-16 feet frontage, the street un-tarred and not 

motorable, a very old building with a corrugated iron roof, a concrete floor, one shop and six bedrooms. The 

plaintiff’s valuer testified to the rental analysis of the area which was estimated at £20.15 per month amounting 

to £249 per annum. The estimated structural and economic life span of the property was put at 10 years at the 

time of the acquisition in 1960. The valuation was based on the site value with buildings and the site value 

without buildings after 10 years and both were aggregated to arrive at the total value. Using the investment 

method, the witness arrived at £1,134 for the building alone for 10 years less deductions for management, 

repairs, insurance and rates and assessed it at 30 percent of the gross income. The total area of the land was 

131.6 square yards. The value of the land in 1960 was put at £10 per square yard which amounted to £1,316 

arriving at a valuation of £1,875 for both the building and the land which was the capital value of the land with 

the building on it; - 10 years at £737 as the amount of compensation offered to the claimant/owner in 1971. 

Employing the same investment method of valuation, the claimant’s valuer arrived at a valuation of £4,440 in 

1960 as follows: - the land was estimated to be worth £3,440, the building £1,000 and the witness put the value 

of the property conservatively at £30 per square yard. The report of this valuer was dated 12th February 1974; 

                                                 
875  Ibid at 314. 
876  Anglican Dioceses of Niger v. Attorney General of Anambra State (above), Attorney General of Midwestern State v. Essi 

(above) , LEDB v. Williams (above) and LSDPC v. Ottun (below) 
877  (1974) 3 CCHCJ 255. 
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the day before he gave evidence. Bakare J held:- 

…. “I have no doubt that his valuation report was more of a guess work, very unreliable…I am satisfied the valuer did not 

base the value of the property on the fair market value estimated at the time the scheme was published in 1960. He was 

much concerned with the environment in which the property was situated and I have no hesitation in rejecting this 

valuation. I find the valuation of the applicant’s valuer thorough and realistic. While I accept the valuation of the building 

... I am bothered by his valuation of the land. The life span of the building was put at 10 years in 1960. This action 

commenced in 1972 and as admitted by the witnesses, the building is still in existence. The witnesses also admitted the 

value of the land appreciates. If the life span of the property had been assessed to be 13 years, the value of the land upon 

the fair market value would have been higher at the time of the publication of the scheme878. 

 

In conclusion, His Lordship accepted the valuation at the capital value of the building at £950 based on 13 years 

life span and £1,134 value of the land totalling £2,084. 

 

The attitude of the court is to weigh the competing valuation reports of all the assessors to arrive at a conclusion 

of what a fair market value represents. In Pang v. Superintendent of Lands & Survey of Sarawak State of 

Malaysia879 Ravinthran JC has this to say for ascribing no probative value to untardy, irrational or 

unreasonable valuation reports as follows:- 

... “the basic land value of RM9, 000 per hectare arrived at by the objector’s valuer was not supported by any comparable 

sales data. For that reason, the valuation of the objector’s valuer did not reflect the true value of the land. The respondent’s 

valuer’s estimate of the market value was supported by comparable sales ... used conventional method to assess the 

market value of the land. She had taken a suitable comparative sale from the time when the notice was gazetted in 1973 

and made adjustments to the sale price taking into account the superior features of the subject land. To make up for the 

loss of 32 years between the valuation date and the date of resumption, she had generously compounded 8 percent to the 

value of the land. The objector failed to show why the superintendent’s award which accorded with the finding of the 

respondent’s valuer was inadequate”880 

 

 From the authorities, it is clear that the courts are concerned not only with what the market value represents but 

the actual fair market value judged from the surrounding circumstances of each case including plausible 

valuation reports. It is assessed from all the available evidence, reliance placed on the probative value of the 

valuation reports after a careful inspection of the superior and inferior features of the land and the surrounding 

                                                 
878  Ibid at 256-257. 
879  (2010) 8 MLJ 785. 
880 Ibid at 786-790, Suprintendent of Lands & Surveys of Sarawak State of Malaysia v. Aik Hoe & Co. Ltd (1966) 2 MLJ 243 at 

245(FC now SC Malaysia) to the effect that the burden to show that the award was inadequate lies on the objector. 
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locality. In Hong v. Collector of Land Revenue Gombak881 the court held that in the assessment of market 

value, consideration must be given to the nature of the land and its locality. Other factors includes the distance 

to or from the town, whether it was located within or near a developed area; the availability of an access road or 

the presence of the portion reserved indicating a likelihood of an access road to be constructed in the near future 

and the related expenses must be duly considered882. 

 

Strictly speaking, compensation should be determined by reference to the price which a willing vendor might 

reasonably be expected to obtain from a willing purchaser. In Hong v. Collector of Land Revenue Gombak 

State of Malaysia883 Barakbah FJ observed:- 

… “First market value means the compensation that must be determined by reference to the price which a willing 

vendor might reasonably expect to obtain from a willing purchaser. The elements of unwillingness or sentimental 

value on the part of the vendor to part with the land and the urgent necessity of the purchaser to buy have to be 

disregarded and cannot be made a basis for increasing the market value. It must be treated on the willingness of both 

the vendor to sell and the purchaser to buy at the market price without any element of compulsion884. 

 

In 1913 when the Diobus’ native title was acquired, there was no market value for the land as it was the first 

compulsory acquisition in the country. The native titles prior to that time were virtually inalienable. The 

society was unsophisticated and simple. The only forms of transaction in land permissible were limited to 

pledge/pawn, borrowing of land and customary tenancies. Nevertheless all the methods of compensation 

enumerated hereunder provide appropriate criteria for the Diobus claim. The investment method and the 

potentialites of the Port Harcourt land when put to its best future economic use are the most suitable criteria 

to be used for the reassessment of supplementary compensation to the Diobus. Where there is no commercial 

market for the property acquired, the court would not be prevented from doing its best – to use its discretion 

to meet the demands of justice of the case to assess the appropriate value885.  

 

Strictly speaking, market value is not the exclusive basis of assessment of compensation because other 

factors ought to be taken into consideration. In Gatooma Rural Council v. Crook886 the appellant had the 

power to take laterites to construct and repair roads. The land of the respondent compulsorily acquired has 

                                                 
881  (1984) 2 MLJ 35 (FC). 
882  See also Bertam Consolidated Rubber Co. Ltd v. Deputy Collector of Land Revenue, Butterworth (1965) 1 MLJ 171. 
883  (1984) 2 MLJ 35. 
884  Ibid at 37. 
885 The court would determine what such property would fetch if there is no open market since the Expropriation Act requires it 

– see Todd v. Administrator Transvaal (1972) 2 SA 874 at 881 – 882. 
886  (1974) Rhodesia  L. R  321 
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been destroyed by the appellant who excavated gravel laterite material used to build roads. This was 

therefore a limited basis of assessment of compensation because the value of the land is influenced by its 

rural location. The respondent was the owner of two adjoining farms known as Kinver and Clonmorton 

measuring 1,213 hectares and both situated in the Gatooma Rural Council (GRC). The appellant acting 

pursuant to statutory powers took gravel estimated to be 2,500 cubic yards from Kinver farm for roads 

construction. The respondent claimed compensation at rate of 50 cents per cubic yard totalling $1, 250 but 

the appellant offered $30 as compensation at the rate of $10 per acre based on the value of the land destroyed 

or damaged by excavation estimated at three acres. The engineer who testified for the appellant at the hearing 

stated that if the appellant had not taken the gravel materials from the respondent’s farm it would have been 

obliged to travel at least four miles to obtain similar gravel at the cost of five cents per cubic yard and not at 

the cost of 25 cents suggested to him by the Compensation Assessment Board (CAB).  The CAB comprised 

of three persons:- a chartered surveyor, an estate agent and an architect – all experts in their professions with 

long years’ experience and they awarded 20 cents per cubic yard (PCY) totalling $500. The CAB probably 

arrived at the figure of 20 cents (PCY) as being the costs which the appellant would have to incur in order to 

get gravel of similar quality – that is five cents (PCY) multiplied by a distance of four miles. The respondent 

appealed. The Court of Appeal held that it made no sense to confine the basis of the assessment of 

compensation only to the market value of expropriated land used for the purpose of making roads across land 

but it also applied to the taking of materials located at the rural setting because such interpretation would 

lead to absurd results. Lewis JA justified the extension of interpretation beyond the market value as 

follows:-             

....   “one can well imagine a case where a large amounts of granite or other stones might be required for building bridges 

and culvets which were included in the definition of road ... in doing so, the local authority might well destroy only a 

very small area of the surface of the land but undermine the land to a considerable extent ... by taking out vast amounts 

of valuable stones from beneath the surface ... To compensate the farmer purely on the basis of the earth surface area of 

the land that has been disturbed might lead to extremely inequitable results”887. 
 

 

 

As regards the discretion of the court to apply the method of compensation which meets the requirement of 

justice and equity Lewis JA held;- 

....   “CAB has discretion to apply the unit measure as basis of compensation ... where in their opinion ... that 

would be most appropriate ... as justice of the case demands ... and nothing obliges the Board to apply the 

                                                 
887  Ibid at 325 – 326 ( CA Rhodesia now Zimbabwe) 
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limited basis in all cases. The fact that ... the only person who is a potential buyer of the gravel materials in 

question was the expropriating authority itself and there is no commercial market for the material in question, 

does not prevent the court from doing its best to assess what the commercial value should be”888 

 

From the above it was irrelevant that the Diobus native title did not have open market value in 1913 to 

determine the commercial value today. It was also irrelevant that the only buyer was the expropriating authority 

– the British colonial administrators. The future most profitable highest economic use should be the valid 

criterion to reassess the value of the compensation payable to them to ensure adequacy. 

 

6.08  ATTRIBUTES OF A WILLING PURCHASER MAY INFLUENCE MARKET VALUE 

 

The characteristics and attributes of a willing purchaser may also influence the market value, since it is on this 

basis that compensation is assessed. A willing purchaser must have ability to put the land to its best use. He/She 

may be a speculator not intending to use the land personally but to resell it at a profit and the general wave of 

speculation may raise the market value of the land throughout an area but he must not be an unreasonable 

speculator889. The degree of prudence expected notionally is that of a willing business-man with calculations of 

the probabilities that are capable of practical realization, not just to speculate blindly in obtaining some 

advantages which simple precaution would demonstrate to be unobtainable890. 

 

6.09 PREVIOUS SALE OF ADJOINING LANDS OF COMPARATIVE AND SIMILAR 

QUALITY 

 

The value of the acquired land can be deduced by the previous sale of the adjoining lands of comparative 

quality, size, condition, type, age and location. The value is established by reference to other valuations using 

the varying method of the comparables. Strictly speaking, such properties must have similar amenities like the 

availability of services, electricity, roads, water and other facilities in the same neighbourhood.  

 

Further attitude of the court is to give consideration to the prices obtained in the past for the sale of comparable 

lands of similar quality, conditions, location, neighbourhood, its surroundings, size, nature and the development 

potential891. The court will also appraise the evidence tendered on both sides in respect of the comparisons of 

                                                 
888  Ibid at 326  ( CA Rhodesia now Zimbabwe) 
889  Many v. Collector of Lands (1957) EALR 125 at 126 per Briggs J.A (NairobiKenya CA). 
890  Many v. Collector of Lands (above) at 129 per Briggs J.A. 
891 Sin Yee Estate Ltd v. Kinta (2006) 1 MLJ 12 at 13 (Federal Court Malaysia Aff’d High Court decision). 
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the prices actually realized from buyers in the same street and the immediate neighbourhood. The comparable 

sales of other lands before or after the date of the acquisition and the market value are inferred from the 

respective sums paid in these transactions regarded as the comparables892. 

 

The prices at which comparable lands were sold in the locality in the past are the criteria to estimate a fair 

market value at the material time. The real sources by which the market value can be ascertained are the prices 

of the previous sales of land within the vicinity at the time of acquisition893. In Chairman Lagos State 

Executive Development Board v. Williams894 the plaintiff offered £34 per square yard (PSY) for plots 67/69 

Victoria Street Lagos, for the site value totalling £11,424 but the plaintiff claimed £55. He contended the 

defendant had paid £55 for plot 21 in the same street which was a bare site with a retiring frontage (balcony or 

veranda) to another street, they paid £35 for plot 65 at the corner with a retire frontage though this plot had a 

larger area and a longer frontage on the same street. £33 was offered for plot 63. He also alleged the defendant 

paid £30 on a rental basis for plot 35 which was an island site, and paid £30 for plot 71 together with £600 for 

the building. The trial judge awarded £15,500. The Court of Appeal set aside the award, reduced it to £34 per 

square yard totalling £11,424 for the 336 square yards acquired as the estimated market value. The analysis of 

the evidence from comparative properties is illuminating. Braimian F.J. stated the legal position to be as 

follows:- 

… “The question whether LEDB was right that the valuation should be at £34 per square yard or the respondent was right in 

claiming £55 which was the figure paid for... the vacant land plot 21 Victoria Street. The learned trial judge was not 

satisfied with the reasons given by the witnesses for LEDB for paying such fabulous amount of £55 and held very strong 

reason must be shown to disentitle others from receiving the same or similar amounts in respect of their lands in the same 

locality. With respect, the strongest reason is S.54 Lagos Town Planning Act 1958 which provides that court shall assess 

compensation based on estimated value of such lands on the fair market value at the time the scheme was published. Fair 

market value is the price which a willing seller would have accepted from a willing buyer at the material time (when the 

acquisition scheme was published). If LEDB paid more in one case, that is no reason why it should repeat its mistake and 

as far as court is concerned, it has a duty to make its award on the estimate of the fair market value. Where the property 

taken or acquired is a house or premises, the recognized method of estimating the market value is by capitalizing the rents 

subject to certain deductions. The Victoria Street (renamed Nnamdi Azikiwe) is a commercial street being redeveloped. If 

the buildings are to be pulled down for redevelopment, there is the cost of demolition to bear in mind which reduces the 

value of the land as a mere ground to build on; the site value becomes more important. When one considers the site value, 

the location, frontage and access, besides the size of the site ... are important factors… If there is a side street, even if it is 

                                                 
892 Gajapatiraju v. Revenue Divisional Officer (1939) AC 302 at 312 per Lord Romer (PC), Marks v. Commonwealth (1915) 

QSR 135 at 139 per Cooper C.J, Commonwealth v. Arklay (1952) 87 CLR 159 at 170 (Australian HC is the equivalent to 
Nigerian SC), Wilson Bros Property Ltd. v. Commonwealth (1948) SASR 61 at 67. 

893  Jain & Xavier - Compulsory Acquisition of Land in Malaysia (1996) 2 MLJ 66 at 71. 
894  (1963) ALL NLR 266 at 267 (Federal SC –then having the status of CA with appeal to PC). 
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not a tarred street of importance, it enables the owner to provide access to Lorries bringing goods or if the back is used for 

a dwelling, side-street will provide access to it. If the site is an island, that again is even better. If the frontage is long, there 

can be display-window by the entrance or there can be two shop entrances. The plot 21...which was paid £55…was a bare 

site with a retire frontage to Ajishomo Street. The plot 65 which is the next door to plots 67/69, is a corner with a retire 

frontage to Apate Street and is much larger area and longer frontage of about 43 feet as against 26 feet in plots 66/67; as 

appeared in the survey plan in evidence. The compensation for plot 65 was paid at £35 per square yards. Plot 63 was paid 

for £33 per square yard on the basis of site value or redevelopment value. Plot 35 is an island site and was paid for on the 

rental basis which worked higher. Plot 71 was also paid on rental basis worked at £30 per square yard plus £600 for the 

building. In this case of plots 67/69, there was oscillation between valuing it on the basis of estimated rent and valuing it 
on the basis of bare site value. Ultimately, LEDB decided to offer the site/redevelopment value of £34. There was no 

question that the rental basis would have been better for him but he wants is £55 per square yard paid for plot 21895. 

 

The courts have used the comparable sales of the adjoining lands as an index for the determination of a fair 

market value. The plots of land previously sold should be similar in size and physical nature in order to be 

accepted as comparable plots896. If they are dissimilar, then the valuation is subject to adjustments as to size, 

time factor and other dissimilarities between the land previously acquired and the subject land. In Ko Rubber 

Plantations Limited v. Tanah & Pahat897 the plaintiff was the owner of plot A in an estate. On 13 September 

1979, part of it was acquired under the Lands Acquisition Act for the purpose of constructing a road from the 

main road to a village. The acquired land was a strip cutting across plot A and dividing it into two. At the date of 

acquisition, the acquired land was being used by the members of the public and the plaintiff had no objection to 

this. The dispute was in relation to the amount of compensation, which they asserted was below market value at 

the date of acquisition. Details of previous awards of compensation in the neighbourhood and the entire area 

were submitted. It was held that an acquisition award previously made was relevant in determining the market 

value but subject to adjustments as to the size, time factor and other dissimilarities between the previously 

acquired land and the land being acquired. It was the judgement of the court that after a careful consideration of 

all the factors and the evidence adduced, a prospective buyer who was ready, willing and able and who had 

surveyed the market at the time of acquisition would have paid RM12, 000 per acre for the acquired land, 

bearing in mind all factors. The respondent had, in fact, been awarded compensation at the rate898. The court 

adjusted the award accordingly.   

 

                                                 
895 Ibid at 269-271. 
896 Hong v. Collector of Land Revenue Gombak (1984) 2 MLJ 35 (FC), Hock Lim Estate Ltd v. Collector of Land Revenue 

Bahru (1980) 1 MLJ 210 (FC), Mohamed v. Collector of Lands Bahru (1968) 2 MLJ 64, Nanyang Manufacturing Co Ltd. v. 
Collector of Land Revenue, Johore (1954) MLJ 69, Ko Rubber Plantations Ltd v. Tanah & Pahat (1991) 1 CLJ 179. 

897 ( 1992 ) 2 MLJ  331 at 333-334 
898         RM7, 000 per acre 
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Sales of plots of land in the same estate are not the same as sales in the neighbourhood, which are the normal 

guide. Strictly speaking, only one isolated transaction will not suffice as a guideline. When a judge uses the 

previous acquisition awards in the same estate as the relevant consideration indicating the market value of the 

property, he/she should follow the normal and accepted guideline in determining the fair market value of the 

land being acquired by considering the sales of similar pieces of land in the neighbourhood and make due 

allowances for all circumstances, where such evidence is available. He should not impose his own discretion to 

double the award. In Petaling v. Glenmarie Estate Limited899 the trial judge determined the market value of 

certain portions of land acquired in 1980 solely relying on the award he earlier made in respect of a portion of 

the estate at $45,000 per acre; as the market value in 1979. He doubled it in respect of plot A2/84 acquired on 

14th January 1982, to $90,000 per acre but in some cases, he gave due allowance for the location of the lands, its 

size and the time of acquisition. The Malaysian Supreme Court allowed the appeal and held the learned trial 

Judge had not applied the correct principle in making the award. The Court was emphatic that though it was not 

wrong for the trial Judge to accept the evidence of the previous acquisition award in respect of the same estate 

as a relevant consideration indicative of the market value of the property, it would be more reliable to follow the 

normal and accepted guideline by considering the actual sales in the neighbourhood after making due 

allowances for all the circumstances. Yussuf SCJ’s appraisal of the quality of the evidence required to establish 

comparative sales is instructive. His Lordship held:- 

… “evidence …adduced by both parties, there were two sales in 1983 of Lands close and adjoining to the subject property 

thus:- on 8th August 1983, Gilmore and Glenmarie Estates adjoining to its South comprising 400 acres were transacted at 

$60,000 per acre. On 29 June 1983, Seafield Estates closely situate to the subject property at its northern area comprising 

398 acres; were transacted at the price of $64,000 per acre. The prices paid for these sales could be used as comparables 

and offer the best indications of the market value for the large estates… after making allowances for time factor, size and 

other dissimilarities. On the time factor, it is common ground that the state of the property market during the period 

indicated a trend from 1980 to 1983 but turned downwards in 1984 and 1985. Although these indices show increases in 

demand and sales recorded in residential and commercial properties in Kuala Lumpur and Petra Jaya from 1980 to 1983, 

there was no record of similar upward demand and sales in agricultural estate lands in the area. In reviewing the evidence 

and considering the value of the estate lands in the locality of the scheduled property between the years 1979 at $45,000 

per acre (compensatory award on the portion acquired) and in 1983 at $64,000 per acre (the sale of Seafield Estate), it 

would seem that the various awards made for the scheduled lands acquired between the years 1981 to 1985 at the market 

value ranging from $45,000 per acre in 1981 to $65,000 per acre in 1985, were fair and reasonable. The exception was in 

respect of the market value of plot A3/84 for which the award of $35,000 per acre was made for 60 acres of the land 

acquired on 18 June 1981. As shown in evidence, an adjustment has been made for the value of this land as less attractive 

considering its remote location by 35 percent as compared to other lands, its larger size and the fact that it was also located 

directly under the path of air flights from the airports. Similar adjustment was also made in respect of plot A50/85 

                                                 
899         (1992) 1 MLJ 331 at 333-334. 
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($38,000) because of its remote location and size. On behalf of the respondent, it was argued that the award for plot 1764 

an area of 5 acres which was acquired by the government on 8 October 1981 at $145,000 per acre should be the starting 

point for the assessment of the scheduled properties. The said land also formed part of the Glenmarie Estate but separated 

by the Subang Highway. It was argued that when taking the value paid for plot 1764, as base factor, the learned trial Judge 

award was considered fair and should be affirmed. On the other hand, the appellant’s record shows that the portion of the 

estate in plot 1764 was earlier on sold by the respondent to the registered owner’s family member in 1972. It was a 
developed property with permanent house, store ... two utility blocks and a guard house on it. The area was enclosed by a 
chain link fence and used as orchard farm. The property was acquired on 8 October 1981 to construct expressway and a 

compensation of $145,000 per acre was awarded to the owner for the cost of the land including injurious affection of the 

orchard plants and fruit trees. We agree with the appellant that plot 1764 was an improved property at the time it was 

acquired, it enjoyed a road frontage of ¼ mile along its border and with those advantages it should not be considered as a 

comparable sale for valuation of the present scheduled estate lands900. 

 

The previous sales transactions should be bona fide and the prices paid should be realistic figures when 

all the circumstances of the case and the current market value of property are taken into account. In 

Hashim v. The Collector of Revenue, Kedah901 the claimant as the former landowner, disputed the amount of 

the award for the acquisition of a parcel of land, alleging that on the relevant date the market value of the land 

was per acre RM 18,000   and the market value of the house was RM 40,000. These 1amounts were more than 

what had been offered. The claimant contended that the defendant should have used a similar land plot 756 

adjacent to his own which had been sold just four months earlier as a comparable plot, rather than other 

properties which had been taken into account. Although it was agreed that plot 756 was a comparable because it 

was very similar in size to the land which was acquired, the sale price was much higher than that quoted on the 

said valuation report. The land office had prepared such a report when they wanted to acquire it in 1980. Such 

an increase in the price of the land did not reflect the true market value of property prices during the year the 

sale took place. Other neighbouring properties were transacted at lower prices. Furthermore, the purported sale 

was not reflected on the title as there was no endorsement of transfer on the said title. The government valuer, 

therefore, took into account a sale transaction which had taken place earlier and the current market value of 

neighbouring plots. 

 

The court, considering the circumstances of the case and current property values, concluded that the purported 

sale transaction of plot 756 was not bona fide. It was reasonable to infer that a high price had been paid for it to 

                                                 
900  Ibid at 333-334. 
901  (1993) 1 CLJ 193 at 196. 
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artificially boost the compensation award that was to be made. There was no reason for any purchaser to pay 

such a high price for a plot of land when he knew that it was going to be acquired and was eventually acquired 

by the government. It was held that the applicants had failed to adduce evidence to show that the sale 

transaction of the plot 756 as comparable was a bona fide transaction. The government valuer was not wrong in 

considering the earlier valuation report of plot 756 and the current market value of neighbouring plots in 

assessing the market value of the land which was acquired. In spite of this the academic opinions favour that the 

value of the land should be considered as it was in its actual condition at the material date with all its existing 

advantages due to the carrying out of a development scheme by the government for which the land had been 

compulsorily acquired. The fairest and most favourable manner to consider compensation was to take into 

account the most lucrative and advantageous ways in which the owner could dispose of the land with reference 

to its future utility902. This is the development potential discussed below.                                                                                                                                                                                                                                                                                                                                                 

 

In respect of valuation through the comparable method, the duty of the valuer is to make proper adjustments as 

to the value of the comparable properties taking into account the respective dates of the transactions903, giving 

due allowance for the expected increases in the value of some of the comparables, after the date of 

acquisition904. This method is used is respect of vacant undeveloped lands and also those developed with 

buildings. In Salako v. Chairman Lagos Executive Development Board905, the plaintiff sought an order of 

the court to fix the compensation payable by the defendant in respect of houses and landed properties known as 

75 and 77 Palm Church Street Lagos compulsorily acquired for a public purpose. Evidence of the comparative 

value of the properties in the neighbourhood plus the rental value of the buildings and rateable value were 

considered. The valuer used a comparison of the amounts paid to adjoining land owners within the vicinity, 

utilizing the site value reversion with or without buildings in respect of commercial, residential and industrial 

street areas of Lagos. Since the properties were old buildings, he based the value on both the useful life span of 

5 years and the site value reversion. He estimated the rents per annum as at the date of acquisition and then 

capitalized the rents for five years. He estimated the value of the site without buildings using comparative 

method at £34 and on that basis; he arrived at £5,000 for the site value. Evidence led were that plot 75 Palm 

Church Street Lagos is a single storey building consisting of a constructed wall, concrete foundations, 

corrugated iron roof, a ceiling board and a concrete floor of 91 square yards.  Plot 77 had virtually the same 

features such as an old bungalow with brick walls of 192 square yards. At the time of the inspection in 1972 the 

two properties were in a state of disrepair and it was impossible to determine its physical state in 1957 
                                                 
902  Jain & Xavier-op.cit. 72-73.citing Loong v. Superintendent of Lands & Survey Third Division (1966) 2 MLJ 156. 
903  Tengah Estates Ltd v. Klang (1996) 4 MLJ 431 per Vohrah J. (HC Malaysia). 
904  Tangah Estates Ltd. v. Klang (above) at 436. 
905  (1973) 9 CCHCJ 5 at 7-9. 
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considering other buildings which surrounded them in the massive slum area of Lagos. Applying the 

comparative method, the valuer estimated the rent and value of the building at £6,560. The defendant’s valuer 

also adduced evidence that both properties were habitable even though the living conditions were poor. He 

testified that the defendant paid compensation to adjoining owners at Palm Church Street Lagos as follows: - 

plots 57 £2,100 at the rate of £21 by agreement because it was commercial shop. The plot 67 was assessed at 

£1,625 (commercial). Plot 69 was assessed at £2,500, £15 (residential). George J. held that the comparative 

method formula which the defendant used in paying adjoining owners cannot be considered to be the open 

market value because compensation was paid to the owners by agreement and there was no knowledge of how 

the agreement was reached. His Lordship was emphatic that the evidence of the plaintiff’s valuer was not 

helpful because he had no knowledge of the rents and state of affairs in the vicinity of the properties since 1957 

and he was unable to speculate on the rents and therefore awarded £5,000906. 

 

In the measurement of the value of comparables, temporary factors which enhance the prices for instance 

improper use such unauthorized erection of shackles which may BE detrimental to the health of the public and 

occupiers are disregarded. In Institute of Blessed Virgin Mary (Registered Trustees) v. Commissioner of 

Lands Kenya907 where the claimant owner operated a school. The building comprise of 5.30 acres and the 

government acquired 3.60 acres of it. The government valuer valued the 3.6 acres at £300 per acre which came 

to £1,008 plus 10 percent equal to £1,242 while the claimant’s two valuers assessed it at £6,210 and £7,200 

respectively. Several plots in the area had been sold in the recent past. The prices realized from these sales were 

listed in the government valuer’s report. A brief look at the two plots on either side of the land show the 

problems that valuers face. All the sales took place in 1970 and the prices realised vary between £2,352 per acre 

on one side and £800 per acre on the opposite side of the road. These prices could be used to give some 

guidance. The government valuer stated that the plots bought in the area have been used to erect unauthorized 

slums dwellings which fetched 100 percent returns because of the high rents attributable to the housing 

shortage. He argued that the higher purchase price paid for the land in the area in the expectation of using it or 

allowing it to be used to build slum housing is not the real market value. The slum houses were unauthorized 

and illegal structures. The undeniable fact is that as long as the slum dwellings continue to exist from year to 

year the rents will amount to 100 percent of the capital invested. The question is whether that is sufficient 

reason for not counting it as part of the comparable market value being the prices realized in the sales between 

willing sellers and willing buyers. The counsel for the respondent cited S. 1 (3) (b) Schedule Land Acquisition 

Act which provides:- 
                                                 
906  Ibid at 7-9. 
907  (1976) Kenya L.R. 5 at 7-9 
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… “If market value of any land had been increased...by reason of the use of the land or premises thereon in a manner which could 

be restrained by the court or is contrary to law or is detrimental to the health of the occupiers or to the public health; such 

increase shall be disregarded. 
 

Singh J. held that the rule is quite obviously intended to apply where its value has been increased by improper 

use and such increase has to be disregarded for the purpose of determining its value. In the present case, the 

claimants have not allowed any part of their plot to be used for any envisaged purpose. Am I empowered to 

ignore sales of the neighbouring plots as argued because such sales were made at unduly high prices in the 

expectation that the land would be used for the erection of the shanties to be let at exorbitant cost? It seems 

common ground that shanties stand on these plots and give landlords enormous returns in rents. The emphasis is 

that the shanties are unauthorized, illegal structures and a danger to health. They think that the returns on 

investment and the value of the land in this area will be much reduced if the land owners sub-divide the big 

plots and erect buildings in accordance with the municipal by-laws. His Lordship made it clear …. “that S. 1 (3) 

(b) schedule Land Acquisition Act does not apply to the neighbouring plots and cannot be disregarded in the 

assessment the prices at which those plots have been sold at the open market. If however those prices were 

abnormally high or abnormally low due to temporary causes, in using them as the basis to determine the true 

market value of the land in question, then the court must make allowance for those temporary factors. The plot 

in question is plot 3; its total area is 14.308 acres. If the whole of it were acquired, then the market value would 

be about £25,000. Plots I and 2 are on the same side with plot 3 and plot 4 far away. 

 

The sale price of the plot was on the high side due to temporary causes. Plot 4 was far away and its price unduly 

low. Plot 2 is the realistic comparable case-the area is nearly the same and the compensation awarded was more 

or less the same as the sales price. The claimant valuers are experienced and knowledgeable persons and arrived 

at figures higher than the government valuers’ method. The latter is defective in so far as it was based on the 

value of plot 3 on the low-lying part at the rate of £300 per acre, although the total value of the whole varies 

from plot to plot. Valuation is not an exact science otherwise the experts (valuers) of the claimant would have 

arrived at the same figure. It is impossible for me to accept the exact figure of any of the experts. Taking all the 

factors into account £750 per acre would be the right market value of the land plus 15 percent which is £405. 

The £750 times (x) the 3.60 acres acquired plus (+) £405 shall be equal to (=) £3, 105908 market value. 

 

6.10  LIMITATIONS ON SALES OF COMPARATIVE ADJOINING LAND 

                                                 
908  Ibid at 7-9 
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In spite of the principles enumerated above governing the deduction of market value from the sales of the 

comparable adjoining lands in the neighbourhood, it may be of limited assistance if it is not known909 why the 

owners accepted the awards910. In this respect, such comparative market value of the adjoining plots within the 

vicinity may not be helpful. 

 

The second limitation is that in considering whether to apply the criterion of the amount obtained from 

comparative transactions affecting adjoining land of similar quality, the court must consider whether the 

purchaser paid so high a price911 that lead to the conclusion that he had not displayed the ordinary caution 

which a prudent man of business should. In Many v. Collector of Lands912 in 1946, the claimant purchased 

16.22 acres plot 2784 Clements Road Nairobi Kenya for K$149,224 (Shillings). The government policy of 1945 

towards the subdivision of lands and its use for building purposes was confirmed in 1950. 

 

His land was compulsorily acquired in December 1951 and he was awarded K$244,835 against his claim of 

K$1,380,000. On appeal the trial Judge increased the award to K $283,800. On further appeal on the ground of 

inadequate compensation it was contended the adjacent plot No. 2785 was approximately the same size and area 

and had been purchased in 1946 at K$400 per acre. Plot 2785, compulsorily acquired at the same time as plot 

2784 was awarded K$93,334 raised by the High Court to K$183,000. Neither the claimant nor the land collector 

had appealed against that decision. When the valuations of the two plots were done in 1951, it transpired that 

about one third of plot 2784 and nearly all parts of plot 2785 were incapable of being used economically for 

building purposes and that their only potential use would be for cultivation. In the case of plot 2784, the High 

Court allowed £440 per acre while for plot 2784 the value of the comparative land was assessed at £100 only 

and the claimant urged the figure should have been increased to £440 per acre. The Court of Appeal913 

dismissed the appeal and held in the case of plot 2785, the High Court failed to realize that the purchaser made a 

rash and un-business like speculation as he paid far more than it was worth as agricultural land because he 

apparently took no steps to ascertain whether it could be used for building. Consequently the award in respect of 

                                                 
909  In Solako v. Chairman LEDB (above) at 9, George J. held that compensation paid to the owners by agreement cannot be 

market value deduced from the comparable because there was no knowledge as to how the agreement was reached.  
910 See also Indian cases of Government of Bombay v. Mohammad (1908) 33 Bom. L.R. 325 and Bhagwant v. Collector of Land 

(1929)32 Bom. L.R 728 where the courts respectively held that the compensation accepted by the owners fearful of fighting 
the government or without funds for such litigation contest cannot be market value deduced from comparable sales of adjoin 
plots of lands. 

911   Many v. Collector of Land (1957) EALR 125 at 126. 
912  (1957) EALR 125 at 126 (Nairobi CA) 
913  Ibid at 126 per Briggs JA 
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plot 2785 should be disregarded in assessing the value of the adjoining914 plot 1284 

 

The third limitation is that of absence of independent title915 on the part of the larger estate. This may diminish 

the essence of the comparables in the determination of the market value916. This would be the case where the 

plots subdivided are small ones unsuitable as comparables subject matter in a large estate which did not have 

independent titles for each plot and therefore each could not be valued as a separate parcel(s) of land unrelated 

to the remaining portions of the estate917. In Selangor Coconut Ltd. v. Collector of Land Revenue Kedah918, 

parts of the plaintiff’s land - 4.5 acres out of the total of 1,532 acres were acquired. The plaintiff claimed 

$25,000 per acre while the defendant offered $9,000 per acre. The High Court raised the award to $11,000 per 

acre and held that:- 

 

1. There is a glaring difference between the sales prices of the comparables and the value assessed by the 

Valuation Department for the purpose of stamp duty. Thus the value of the comparables could not be 

reliable indications of the fair market prices because the sales transactions of the variables happened a 

long time before date of the acquisition of the present land. With the exception of two plots, it was not 

stated in the valuation report whether or not, the comparables plots were in estates or parts of an estate 

like the present acquired land. 

 

2. As an estate or part of an estate, the acquired plot is subject to the restriction on transfer under National 

Land Code 1965 and this was a pertinent factor in valuing the land.  

 

3. The comparable plot submitted by the government valuer’s report was acceptable because it was an 

estate whose sale transaction took place a year ago. It was fairly big although only half of the size of the 

present plot. Using the sales price of $9,605.42 per acre rounding it off at $10,000 as the base value, the 

court made an upward adjustment of 10% for the time factor and another 10% for the size of the land. 

However there was also a downward adjustment of 10% because the land did not have a separate title, 

thus arriving at the value of $ 11,000 per acre919. 

 

                                                 
914  Ibid at 126 per Briggs JA 
915  Selangor Coconut Ltd. v. Collector of Land Revenue Keda (1995) 2 MLJ 371 at 372 (Malaysia HC).          
916  Selangor Coconut Ltd. v. Collector of Lands Revenue (above) at 372. 
917  Selangor Coconut Ltd. v. Collector of Lands Revenue (above) at 372. 
918  Selangor Coconut Ltd. v. Collector of Lands Revenue (above) at 372. 
919 Commissioner of Lands v. Effifa Stool (1955) 14 WACA 712 
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6.11    MARKET VALUE CAN BE INFERRED FROM EARLIER SALE/PURCHASE OF THE 

ACQUIRED LAND 

 

Furthermore, the market value can be inferred from the earlier sales or purchase of the acquired land, the 

subject matter of the acquisition. The price at which the owner previously sold the land forming part of the area 

compulsorily acquired920 could be used by the court to establish the value of the acquired land. The court may 

be guided by the value stated in the deed of conveyance or instrument of transfer in order to arrive at what is a 

fair market value921. In Fengfuh Holding Ltd. v. Collector of Lands922 Singapore, the claimant on 17th 

August 1979 purchased 3 plots of land at $3.5 million. The deed of conveyance or the instrument of transfer 

dated 12th August 1982 indicated this. The stamp duty assessment was based on the $3.5m stated as the 

consideration. The government as per gazette notification dated 24th February 1983 acquired the land for a 

public purpose. The defendant was awarded the sum of $3.5m but the claimant argued that the market value as 

at 26th February 1983 was $4.2 million. The Court of Appeal of Singapore held that the Land Acquisition Board 

was in error to hold that the award was limited to the value stated in the instrument of transfer and therefore 

awarded $4.2 million923. The court must have been influenced by valuable interest such as the option to 

purchase the land which was exercised in 1979 in spite of the fact that the deed of conveyance instrument of 

transfer was executed at a later date in 1982. What is more the land was purchased between 1979 and 1982 and 

it was obvious the value must have appreciated beyond the purchase price. The Court of Appeal was justified to 

assess the value at the appreciated924 rate for the purpose of arriving at a fair market value rather than awarding 

the purchase values true compensation925. 

 

Where the earlier sale or purchase of the land was very recent926 the court would be inclined to accept the price 

in the deed of conveyance instrument of transfer as the fair market value.  

In Windward Properties Limited. v. Government of Saint Vincent & Grenada927 where a company Orange 

Hill Estate Limited owned 3118 acres consisting of 6 contiguous blocks. The land was used primarily for 

growing coconuts and diversified businesses embracing horticultural and agricultural activities. A number of 

                                                 
920 Fengfuh Holding Ltd. v. Collector of Lands (1988) 3 MLJ 305 (CA Singapore) and Windward properties Ltd v. Government 

of Saint Vincent & Grenada (below). 
921 Fengfuh Holding Ltd. v. Collector of Lands (1988) 3 MLJ 305 (CA Singapore (1988) 3 MLJ 305 
922 (1988) 3 MLJ 305 
923 Ibid at 308-309     
924 Salako v. Chairman LEDB (1973) 9 CCHCJ 5 at 7-9 where George J. accepted the evidence of valuer expert witness valuer 

expert witness that the value of landed property appreciates. 
925 Fengfuh Holding Ltd. v. Collector of Lands (above) at 308 -309 
926 Windward properties Ltd. v. Government of Saint Vincent & Grenada (below) 
927  (1995) 47 WILR 189 at 191-192 (Appeal from CA Eastern Caribbean to PC) 
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buildings on the land were used for residential, processing and manufacturing purposes. The small airstrip and 

river bed provided and ample supply of gravel. Orange Hill Limited sold it to the claimant for the sum of 

US$2,100,000 (the equivalent of EC$4,320,000 Eastern Caribbean dollars) apportioned as US$1,600,000 to the 

realty and US$500,000 to the personalty on 25th February 1985. Less than a month later on 19th March, 1985, 

the government gave preliminary notification of its intention to acquire the land for a public purpose and 

gazetted it on 30th April 1985. On 21 June, 1985 Windward submitted a $22,463,060 claim made up of separate 

claims for the land, buildings, standing crops, trees, stock plant equipment and damages sustained by virtue of 

breach of contractual obligations. The government unconditionally offered EC$4,700,000. The Board of 

Assessment confirmed the award by a majority. The Court of Appeal confirmed the award of EC$4,700,000 but 

increased EC$516,000. 

 

The Board of Assessment considered it was legitimate to value the land as at 30 April 1984, 12 months prior to 

the 30 April 1985 which was the date of publication in the gazette. The Eastern Caribbean Court of Appeal 

took a different view because back- dating could well disadvantage the landowner because it constitutes an 

infringement of S. 6 Constitution of Saint Vincent & Grenada which guarantees the right to adequate 

compensation and to construe it in a way to bring it into conformity with the Constitution. The 12 months was 

designated to mean the date of acquisition. The Privy Council did not quarrel with this view because the value 

of the land would have become much the same at either date928. What the statute requires is that the 

compensation should be assessed on a notional basis such as the sale at the prescribed date following adequate 

testing of the market. The expressions “open market value” and willing seller” indicate the two factors not 

always readily separable929 but both are necessary before it can be said that the market has been adequately 

tested930. 

 

In order to arrive at the price likely to be obtained on a notional sale under these conditions, a valuer normally undertakes 

a study of the sales of comparable land.  The validity of such comparison depends on the selected sales having taken place 

under the same market conditions. Obviously the recent sale of the subject land itself will be highly relevant and 

particularly in the absence of evidence of other relevant sales, it is likely to be the best evidence of its value provided 

always it was a sale in the open market by a willing seller. 

 

“Windward argued that the sale was not by a willing seller because Orange Hills Estate Ltd was under severe financial 

                                                 
928  Ibid at 193 per Sir Boys PC. 
929  Relying on Inland Revenue Commissioner v. Clay (1914) 3 KB 466, Maori Trustees v. Minister of Works (1959) AC 1,   

Gray v Inland Revenue Commissioner (1994) STC 360 
930  Ibid at 193 
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pressure; having trouble with the banks and creditors and it was not an open market sale because the property was not put 

in the hands of agents and was not advertised. 

 

The Privy Council was of the view that how Windward was formed was not explained but no doubt it was 

owned by Danish interests and was incorporated in order to be the purchaser in a manner that avoided the 

restrictions on land holding by foreigners931. The sale was brought about by Orange Hill Estate Limited’s 

solicitor. The negotiations took little time because they received a letter from the Minister of Trade, Industry and 

Agriculture dated 15 January 1985 wherein the Minister who knew the property was for sale, intimated the 

government’s interest and its resources to develop it into an estate and invited them for talks. Orange Hill Estate 

Ltd did not respond to the invitation and within six weeks it finalized the sale to Windward. In these 

circumstances the majority of the Board of Assessment concluded that although Orange Hill Estate Ltd was 

under financial pressure it was not such to constrain it from accepting less than a fair price. Despite the lack of 

advertising, the local community have common knowledge of the available property for sale. The Court of 

Appeal and Privy Council upheld these findings. The Court of Appeal found that where the sale of the subject or 

comparable land is relied upon as evidence of value, there should be a presumption that the sale was conducted 

on the open market by a willing seller and the onus is on the person who asserts otherwise to rebut the 

presumption. The Privy Council did not quarrel with this view but held that in the absence of acceptable 

evidence to the contrary, the court is entitled to infer that the transaction was entered into at arm’s length in the 

normal course of business of market; the transaction then becomes the evidence of the value to be weighed. 

Windward put a separate value on each of the six blocks making up the estate and obtained a separate valuation 

by comparison with the prices paid for the 14 relatively small parcels of bare land932 some distance from 

Orange Hill which were sold three years earlier on September 1982. Both the Board of Assessment and the 

Court of Appeal rejected this approach as invalid because of the diminishing market for the large estate in the 

Island and it was not appropriate to value the estate as if the 6 blocks were sold separately. Land is to be valued 

as composite whole, inclusive of improvements and with the earning potential of individual aspects reflected in 

the whole. Since the valuation by Windward was rejected as unrealistic, the price actually paid by Windward 

becomes the only solid evidence of the value as was rightly accepted933. The award of EC$516,000 as 

allowance for stamp duty, legal costs and other expenses incurred by Windward in the purchase such as the cost 

of removing equipment  from the estate were not specifically claimed by Windward but the Court of Appeal 

used its initiative necessary to grant Windward adequate compensation. These were set aside by the Privy 

                                                 
931  Ibid at 194 
932  Ibid at 195 
933  1bid at 195-196 
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Council. 

 

In spite of the above analyses, the evidence of the sales of the adjoining lands of comparable value and of 

similar quality are useful as deductions of market value are not helpful to the Diobu native title owners. The 

principles distilled from the above cases are inapplicable because being the first compulsory acquisition in the 

country, there was no adjoining land of similar quality capable of being used as comparables for the 

ascertainment of the market value. The most suitable means of reassessment of their disputed amount of 

compensation is to resort to the best future economic utilities which are akin to future development potential 

and undeveloped possibilities methods discussed below.  

 

 

6.12 THE FUTURE UTILITIES, DEVELOPMENT POTENTIAL, PROJECTIONS OR 

UNDEVELOPED POSSIBILITIES’ METHOD 

 
One of the methods of ascertaining the market value of the acquired land is to measure its best future economic 

utilities and its development potential. There are situations where the present potentialities of the land such as 

an agricultural location would soon disappear for residential, commercial and industrial purposes934. Future 

planning potential not yet realized could arise if ripped pastoral lands935  are sub-divided into building plots to 

give it amplified advantages936. Future potentialities of the land when put to its subsequent best economic use or 

the expectation of profits are also called the “Investment Method of Valuation” and is discussed below. 

 

The attitude of the court is to assess all the facilities available such as roads, electricity, water and availability of 

other services in order to apply this method. In Collector of Lands v Pirmohammed937 the respondent was 

the owner of three plots of land at Mombasa in Kenya which had been acquired by the East African Railway 

and Habour Administration as part of the industrial area scheme. All the plots were contiguous, varied in size 

and occupied an area of 1.4 to 0.76 acres with little distance from the road. The valuer gave evidence that in the 

valuation of the plots, allowance should be made for the prospect of industrial development and he divided the 

                                                 
934  Nzekwu v. Attorney General East Central State (below) 
935  Brown, D - Land Acquisition op.cit. 47. 
936  Maori Trustees v. Ministry of Works (1959) AC 1 at 15-15 (PC), Turner v. Minister of Public Instruction (1965) 95 CLR 

245 
937      (1958) EALR 616 (CA Mombasa Kenya), Keat v. Petaling (1994) 3 MLJ 604 Malaysia High Court held the possibility of 

creation of the access road to link the high way, the user as agricultural land would soon disappear in preference to industrial 
plots. The land should be given the market value which reflected the use which it was reasonably capable of being put at the 
time of valuation and in the future. 
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land into four zones, each assessed at a different value per acre. The small plots have higher value than the 

larger ones. The Court of Appeal held that the distance of the plots from the main road was a material factor in 

assessing their value and in accepting the evidence that the small plots have a higher value than the larger ones, 

the trial judge acted in accordance with the weight of the evidence and there was no reason to interfere with his 

decision. Gould J.A. observed that: - “the collector’s assessment appropriate to Zone 4 was £650 per acre. The 

trial judge increased it in respect of plot 33 to £725 and plots 135 and 136 to £735 per acre. The differentiation 

adopted by the learned trial Judge as between plots 135 and 136 on the one hand and plot 133 on the other of 

£10 per acre, should be maintained. As between plots 133 and 128, the Court of Appeal938 held that since 

disparity exists, it awarded an additional £20 per acre respectively as follows: - £50+20 totalling (=) £670 in 

respect of plots 133 and for plot 128 it also awarded - £650+£20+£10 totalling (=) £680. 

  

Similarly in Valuation Commissioner v. Hall939 the Jamaican Court of Appeal held that the future 

development potential such as the notional subdivision of the land into residential plots was the valid criterion 

to determine a fair market value940. This case is justifiable because even though the Board of Assessment found 

as fact that the land was a rocky unimproved one, the rock thereon could still be crushed to produce gravel 

suitable for building purposes so as to increase its suitability and realization of future development potential. 

 

In Tingi v. Bakar941 it was held that the trial judge erred in law when he the assessed the bungalow plot at 

Sabena resort at a market value of agricultural land. The land was covered with secondary jungle and 40 percent 

of it was waterlogged. This decision is difficult to apply because the agricultural user would soon change into a 

residential, commercial or industrial user due to the infrastructures and amenities already developed for the 

tourist centre which had been built. What is more, accessibility to the land through the roads presently covered 

with laterites mud would soon be replaced for asphalt coal-tarred roads. 

 

The doyen of all the cases on the investment method or future potentialities is Nzekwu v. Attorney General 

East Central State of Nigeria942. The government acquired and took possession of 397.09 acres in 1960. In 

1962, the appellants claimed £3,127,093 in compensation for the land, £211, 500 for their 337 buildings thereon 

and five percent interest from the date of acquisition of the 21st January 1960 until the date of payment of 

compensation. The government offered £10 per acre and 21 years capitalization as compensation. The claimant 
                                                 
938  Collector of Lands v. Permohammed (above) at 620 
939  (1963) 8 JLR 234 at 235 
940  (Above) at 237 per Lewis J.A. 
941  (2006) 2 MLJ 245 at 246 (FC Malaysia) 
942 (below) 
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valued the land and the houses respectively. Evidence of several leases granted on the land and the adjoining 

lands containing details of the rents payable were not challenged by the respondent. Witnesses for the 

government gave the rates of compensation paid by the government for the various lands acquired at Port 

Harcourt, Calabar, Umuahia and Enugu as ranging from £2 to £7 per acre but did not state the dates of those 

acquisition. The estate surveyor who valued the land for the government in 1965 said the buildings had no value 

but valued the land at £10 per acre. The trial judge rejected the valuation of the land by the claimant’s witness, 

Mr. John. He accepted that of the respondents, which valued the land at £10 per annum and awarded 25 years of 

purchase which came to a total of £99,250. He rejected the expert evidence that the houses had no value and 

awarded £100 for each of the 200 houses. That amounted to £20,000 in total or £19,250 compensation before 

interest.  The Supreme Court of Nigeria held the trial judge was (1) wrong in basing the assessment of the value 

of the land on the evidence of the respondent witnesses. He was right in rejecting the evidence that the houses 

had no value. (2) In estimating the compensation payable for land or an interest therein, the value shall be what 

a willing seller might be expected to realize in the open market. From the evidence of the leases on the land the 

subject matter and that of the adjoining land and taking all evidence into consideration, the Supreme Court 

awarded £22 per acre per year with 25 years of purchase (capitalization value) totalling £33, 700. This came to 

£252,600 plus 4 percent rate of interest943. Fatayi Williams JSC summed up the legal position thus: - the value 

of land can be measured by consideration of the price obtained in the past for land of similar quality in a similar 

position and this is what is meant by the market value. The prices paid for comparable property in the 

neighbourhood are the usual evidence of the market value. Where there is no reliable evidence of sales of 

comparable properties, as in the instant case, the usual method is to take rents of comparable properties and 

deduce the value from there. Thereafter the same requirements as to comparative sales will apply944. 

His Lordship went on and held: 

…“In the instant the rents paid for Fegge and Modebe Layouts after each had been developed are £72 and £60 per acre 

per annum respectively. As there is no evidence explaining the differential, it will be fair and just to take the average of 

the two rents in determining the rent paid for similar land in the neighbourhood. This works out at £66 per acre per 

annum. There is evidence that the two layouts had been fully developed with roads, electricity and water whereas the 

land in dispute had not been so developed, at least at the time it was acquired. Because of these improvements which 

must have enhanced the value of these improvements which must have enhanced the value of these neighbouring 

layouts, the average annual rental value of £66 will require adjustment. As has been pointed out by Cripps, 11th Edition 

paragraphs 4-032 page 690; a comparison of sales of comparable properties may require adjustment by means of 

improvements carried therefore in order to reflect the improvements carried out in these Fegge and Modebe Layouts, 

we would earmark two thirds of £66 is £44  for the provision of roads, electricity and water. Consequently, we value 

                                                 
943 (above) at 324 
944  (Above) at 333 adopting the Gajapatiraja v. Revenue Divisional Officer (1939) AC 302 at 3122-314 per Lord Romer (PC). 
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the rent of these adjoining layouts without improvements at £22 per acre per annum. Accepting capitalised value at 25 

years purchase, this works out at £550 per acre and valuer of 398 acres £218,900 and not £99, 250 as found by the 

trial Judge”945.  

 

Although the Diobus’ lands were principally agrarian used for farming at the time of the initial acquisition in 

1913 it had unrealized development potential. In fact it has realizable foreseeable profits which could accrue to 

the owners due to the development possibilities. In Collector of Lands v. Per Mohammed946 the Court of 

Appeal accepted the evidence that with the establishment of a railway on the acquired land, the original 

agricultural user had been superseded by the industrial user facilitated with link roads, electricity, water, other 

facilities and the change of user means the plots have higher value. It was obvious the original users of Diobus 

land as agricultural lands actually disappeared for a more lucrative users such as modern railway, residential 

(such as GRA’s reserved residential areas), commercial (such as seaports facilitated by the establishment of 

Nigeria Ports Authority quays, airport, companies) and industrial purposes (Trans Amadi Industrial Layout 

which accommodated multi-nationals such as Michelin and oil companies). In Valuation Commissioner v. 

Hall947 the Court of Appeal similarly held that the subdivision of agricultural lands into residential plots was 

the realization of its higher potential and thereby increased its value. Port Harcourt at the time of acquisition 

was quite unique and its business location is comparable to Singapore which was originally a small fishing 

settlement whose future potentialities were realized through the transformation into an international business 

hub. The Diobu land then had access to the sea which was actually developed into a suitable seaport linking 

West, South, East Africa, Asia and Europe waterways for intercontinental shipping. There were access roads 

which linked Port Harcourt to the various towns in Southern and Northern Nigeria to transport agricultural palm 

produce, coal, cocoa, groundnuts and other raw materials not only to feed local industries located in Port 

Harcourt but also for transhipments to industries in Europe and America. In Tingi v. Bakar948 a former 

agricultural land covered with secondary jungle which was 40 percent waterlogged realized its industrial 

potentialities when its user was changed into bungalow plots at Sabena holiday resort which enjoyed access to 

the amenities and infra-structures developed for a tourist centre. It is clear that a negligible proportion of Diobu 

land may be waterlogged but its development potentialities were realised by the establishment of tourist centres 

in Port Harcourt with access to tarred roads, airport, amenities and infra-structure. It was not shown that the 

Diobus’ lands were jungle unsuitable for development. Since the prior users eventually moved on and gave way 

                                                 
945        Nzekwu  v. AG East Central  State of Nigeria (above) at 333 
946        (above) 
947        (above) 
948       (above)  
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to an industrial city, its future development potential was enormous which should be reflected in the 

commensurate compensation to be reassessed. The Diobus’ native lands were subsequently sub-divided and 

accommodated the industrial estates of Port Harcourt. In line with the authorities analysed above, compensation 

should be reassessed to reflect the value of the present and future utilities of the Diobus native title. In Nzekwu 

v. Attorney General of East Central State949 the Supreme Court awarded compensation not only for the 

enhanced improvements on the lands and rents obtainable from neighbouring layouts but also for capitalisation 

value of 25 years purchase. The reassessment of the Diobus’ compensation should take the form of finding the 

average of the rents obtainable in the Port Harcourt Township, the Trans Amadi Industrial Layout and 

Government Reserved Areas (GRA’s). These should be capitalized by the estate surveyors and the sum realized 

should be capitalized or multiplied by the 100 (from 1913 to 2013) years of purchase commencing to arrive at 

adequate compensation. This would take account of the future loss of income as well. 

 

6.13 RESIDUAL INVESTMENT METHOD OF VALUATION 

 

The market value may be deduced from a capitalization of rents or the estimated residual valuation950. The 

residual method of valuation presupposes the assessment of the probable life span of the property or building 

for the number of years, and then the value is adjusted due to the estimated useful life span of the structures951 

erected thereon at the date of acquisition. In Salako v. Chairman Lagos State Executive Development 

Board952, in support of the plaintiff’s claim, the valuer testified on the quantum of compensation for the houses 

and landed properties acquired by LEDB. Using the residual valuation method, the valuer testified that the 

buildings were old with a useful life span of 5 years together with the reversion site value. He estimated the 

rents accruing at the date of the acquisition per annum and capitalized the rents for five years and estimated the 

value of the site without buildings. He estimated the useful life of the structures, their value for 5 years at 

£1,500 x 5 = £6,650 and by the residual valuation method, he came to the conclusion that the value of the 

property was £8,430 in 1957. The court accepted a 13 year life span of the property and awarded £5,000.00953. 

 

This investment method is frequently used in the assessment of compensation in respect of interests in land 

                                                 
949       (1972) 2 ECSLR (Pt. 1) 323 at 324 & 333 (1973) ALL NLR 543 (1972) 5 SC 224 at 242-243 (1973) 3 UILR (Pt. 3) 397 at 402 
950        McDermott & Woulfe – Compulsory Purchase & Compensation in  Ireland 215 
951        Salako v. Chairman LEDB (below) 
952         (1973) 9 CCHCJ 5, 6-9. 
953  Ibid at 6-9 per George J. see also Nzekwu v. AG East Central State (above) the Supreme Court awarded compensation plus 

25 years purchase through the investment method. 
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especially in cases of oil pollution. In Shell Petroleum Development Company Ltd. v. Cole954, the claim 

involves the destruction of the fishing rights arising from dredging. The Supreme Court used the investment 

valuation method which involves the capitalization of the recurrent future income to accommodate the future 

earnings and to calculate future value using a multiplier of 21 years of purchase to arrive at future losses of 

income. The Supreme Court awarded £27,000 for loss of future income that accrued for the loss of fishing 

rights and £29,000 for gravel and sand. Similarly in the case of Elf Nigeria Ltd. v. Silo955, the court used a 

multiplier of 10 years of purchase in the assessment of compensation as against 40 years income claimed for 

loss of rents usually collected from fishermen tenants. 

 

The Courts in Malaysia also recognized that the value of the land in its actual condition should be considered 

together with all its utilities such as the existing advantages due to the implementation of the scheme of 

development by the government in respect of which the land was acquired. The fairest and most favourable 

manner to consider compensation is to take into account the most lucrative and advantageous way in which the 

owner could dispose of the land with reference to its future utility956. In Bukit Rajah Rubber Co. Limited v. 

Collector of Land Revenue Klang957 Shah J held:- 

… “I take the view that the proper method to arrive at a fair market value of the land acquired, taking all the relevant 

considerations is to assess its existing value with its inseparably essential element such as its potential development 

value. 

 
Where there is evidence to show that the land was suitable for high quality development, it should be considered 

and the valuation of the said land should then be assessed accordingly958. For example, where an owner had 

submitted a proposal for the development of land which included the setting up of two petrol stations, it was 

held that this proposal should constitute potential development which ought to be considered in the assessment 

of compensation. In Kwang Hap Siang Limited v. Gombak959 the land was acquired for the proposed 

construction of the Kuala Lumpur-Karak Highway. The acquisition was gazetted in 1977 but in 1967/68, the 

owner had put in a proposal for developing the said land. The planning department of Selangor had proposed 

that the land could be used to house two petrol stations. The court, after having considered all the evidence 

before it, held that valuation of the subject property should be on the basis of the best economic use to which the 

                                                 
954  (1978) 3 SC 183. 
955  (1994) 6 NWLR (Pt. 350) 258 at 274 (CA). 
956  Loong v. Superintendent of Lands & Survey Third Division (1966) 2 MLJ 156 where the court increased the award. 
957  (1968) 1 MLJ 176. 
958  Harrisons & Crosfield Ltd v. Tanah & Persekutuan (1988) 2 MLJ 299 (SC). 
959  (1992) 1 CLJ 146. 
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property could be put. 

 

Similarly, in Hai v. Collector of Land Revenue, Kuala Lumpur960 it was held that the land should be given a 

market value which reflected the use to which it is reasonably capable of being put in the future, but it should 

not be valued as though it had already been built upon. It was the potential possibilities of the land which should 

be considered and not its realized possibilities. One way of assessing the value of potentialities or possibilities 

of any land is by using, as a guide, prices paid in the neighbourhood for land previously acquired for such 

purposes. 

 

Finally, potential development would not be considered if it is too remote. In Siah Bros Plantation Limited v. 

Kuatan961, the appeal against the compensation award was based on the fact that the learned trial judge had not 

given any consideration to the damages suffered as a result of the partitioning of the land and the adverse 

consequences which followed. The appellant contended that the potential development of the land was not taken 

into account and that the value of the land was reduced by 20% because of the severance of the said land from 

other land due to the laying of some gas pipes. The Supreme Court dismissed the appeal and held that the 

learned judge in rejecting the valuation of the appellant and by accepting the respondent’s basis of valuation had 

followed the guidelines normally used by the court in the assessment of compensation by resort to the market 

value. Potential development of the land was too remote to be taken into account and it was not encouraging 

because of the size of the land and the location962. As regards the damages, the court held that the appellant did 

not suffer damages because Patrons Gas (the corporation for which the land was acquired) had promised to 

build access roads together with culverts across the gas pipes. There was no severance of the land from the other 

lands, no problem of access and therefore no damages. 

 

 From the cases discussed above, the court upheld the principle that the value of the land should be considered 

in its actual condition at the material date with all the existing advantages due to the carrying out of any scheme 

by the government for which the said land was compulsorily acquired. In this regard, the fairest and most 

favourable manner to consider compensation was to take into account the most lucrative and advantageous way 

in which the owner could dispose of the land with reference to its future utility963. Subject to the limitation that 

                                                 
960  (1967) 2 CMLJ 99. 
961  (1993) 3 CLJ 435. 
962  Jain & Xavier op.cit 72-73. 
963 Loong v. Superintendent of Lands and Surveys, Third Division (1966) 2 MLJ 156, Fin v. Superintendent of Lands and 

Surveys, third Division (1969) 2 MLJ 22 where the court held that in awarding compensation, every element of value which 
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before potential development is taken into consideration, it should not be too remote964. 

 

The most appropriate way to compensate the Diobus for the acquisition of their native title is to use the residual 

investment methods to reassess their future loss of income in line with the authorities examined above. In 

Salako v. Chairman LEDB965, SPDC Ltd. v. Cole966 and Elf Limited. v. Silo967 the multipliers of 5, 10 and 

21 years’ purchase were held to be valid capitalization for the loss of future income. The Diobus can rely on the 

above to seek reassessment of their compensation for 100 years purchase for loss of future income from 1913 t0 

2013. In Bukit Rajah Rubber Co. Ltd. v. Collector of Land Revenue968 the court compensated the existing 

advantages and future development potentialities. In Kwang Hap Siang Ltd. v. Gombak969 the future use of 

the land for petrol station influenced upwards review of the compensation. In Loong v. Superintendent of Lands 

and Surveys970 the most lucrative and advantageous way in which the owner could dispose of the land with 

reference to its future utility was the criterion of calculation of compensation. In Hai v. Collector of Land 

Revenue, Kuala Lumpur971 the best economic use to which the property could be put such as high quality 

development should be taken into account in assessment of the value of the land. 

 

 The value of the Diobus’ land should be reassessed because their Port Harcourt with its unique location 

has been put to lucrative and advantageous uses which accommodate high quality industrial 

development. These future uses/utilities if realized should yield a yearly income with 100 years 

multiplier effect, using the above residual investment method of valuation 

 

 

 

6.14 REINSTATEMENT/REPLACEMENT VALUATON METHOD 

 

Where there is no market or general demand for the acquired land, the courts may be inclined to base the 

                                                                                                                                                                                     
the lands give to the owner must be taken into consideration in so far as it increases the value to him; all its   potentialities 
must be considered in assessing the value. 

964         Siah Bros Plantation Ltd v. Kuantan (1993) 3 CLJ 435. 
965         (above) 
966         (above) 
967         (above) 
968         (above) 
969          (above) 
970          (above) 
971          (above) 
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assessment of compensation on the costs of reinstatement that is what it would cost to reinstate the owner972. 

This is resorted to mostly in cases of business premises situated in the acquired land and the cost assessed 

would be what it would cost the claimant to move into and resettle in new premises on similar land973. In 

assessing the value of the land to the claimant owner, its value would be the estimated costs of re-establishing 

himself in similar land or premises 974so as not to place him in a less favourable condition than he was prior to 

the acquisition. If this reinstatement valuation method is adopted, the claimant would be entitled to the cost of 

acquiring a substitute premises975. This is because replacement is synonymous with reinstatement. In Lar v. 

Sterling Astaldi (Nigeria) Ltd976, the reinstatement or replacement option of valuation was canvassed. The 

Supreme Court held that the test should be the reasonableness of the claimant’s desire to reinstate himself in his 

property and it would partly be judged by the advantages that would accrue to the claimant if the reinstatement 

were carried out at an extra cost to the defendant (in having to pay for such reinstatement) rather than damages 

calculated by the diminution in the value of the land. The Supreme Court was emphatic that the measure of 

damages is the diminution in the value of the land to the claimant. In the case of the claimant in possession with 

full ownership, this would involve the cost of reasonable reinstatement without any deduction merely because 

the claimant gets new in place of old one - betterment of his property as a result of reinstatement. 

 

The governing principle that can be deduced from the above is the question as to whether it is reasonable to 

reinstate rather than pay damages calculated by the diminution in the value of the land. If the answer is in the 

affirmative, the court will adopt the reinstatement replacement valuation method977. In Ferguson v. 

Commissioner for Works & Planning Lagos State978 where the Court of Appeal affirmed that when the 

reinstatement valuation is adopted, there is no amount to be deducted for depreciation because of the old age of 

the property being reinstated. It must be emphasized that the kind of property which has no market for its use 

(which entitles the claimant to compensation fixed at the costs of reinstatement that is use instead of open 

market conditions) must fulfil four979 conditions:- 

 

a. The purpose to which the land is put (not the building itself) must be one for which there is no general 

demand or market such as a church, hospital, a railway used for tourism, social club and recreational 

                                                 
972  Brown, D – Compulsory Acquisition 54. 
973  Wright v Sydney Municipal Council (1916) 16 SR (NSIO) 348 (Australian case) 
974  Diggon-Hibben Ltd. v. R (1949) SCR 712 (Canadian case) 
975  A & B Taxis Ltd v. Secretary of State For air Force (1922) 2 KB 328 
976  (1977) 11-12 SC 53 at 61 per Fatayi-Williams JSC 
977  Lar V. Sterling Astaldi Ltd. (above) at 61. 
978  (1999) 14 NWLR (Pt. 638) 315 (CA) 
979  Sparks v. Leeds City Council (1977)2 EGLR 163 (1977) 244 EG 60. 
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activities. 

b. There must be evidence that the use of the premises would continue to be devoted to such purpose if it 

were not for the acquisition. 

c. There must be a genuine intention to reinstate the use on another site and 

d. If the above three conditions are satisfied, the court or assessment committee or the tribunal would 

exercise its discretion in favour of the claimant and order the costs of reinstatement even if 

disproportionate to its value. This reinstatement/replacement valuation method is a “cost-based 

contractor’s valuation” which enjoins the estate surveyor to value the property both at the market value 

and at the equivalent reinstatement value and adopt the higher one on behalf of the claimant980.  

 

The compensation model in New Zealand entails the ‘economic replacement’ of the acquired land not only on 

the basis of its fair market value but also the planned future use and as well as the resettlement costs together 

with a small amount for loss of employment981. In addition the Government pays compensation to the affected 

holders of future estates, neighbours and tenants in New Zealand. In Singapore the government also ensures 

adequate compensation by ensuring payment is made not only in respect of the present market value of the 

property but also for resettlement expenses for homes, businesses and refund of title fees. 

 

From the principles stated above, it is apparent the reinstatement/replacement method of valuation of market 

value is not applicable to the Diobus. The only exception would be where they seek resettlement or alternative 

land as provided by the Land Use Act 1978 but many of them prefer pecuniary compensation only. The 

government opposition would stem from the depletion of its treasury till and inability to cope with floodgate of 

claims for monetary compensation. This would open the multitude of claimants’ landowners who would seek 

the reassessment of compensation for land previously acquired. The government would obviously evoke statute 

of limitation for land claims commenced excess of 12 years limitation period to defeat this claim (discussed in 

chapter seven below). The principles enumerated here would at least guide future compulsory land acquisitions. 

 

 

 

6.15 COURT TO ADOPT VALUATION METHOD APPROPRIATE TO CIRCUMSTANCES 

RELYING ON EXPERT EVIDENCE 

                                                 
980 Plimmer J. op.cit.p.7. 
981  Roquet & Durocher-Compensation Policy Issue-UNO World’s Commission on Dams (2006) 4-11. 
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In spite of the above, the court has the prerogative to accept which of the methods of valuation is suitable in a 

particular circumstance. In Barclays Bank International Limited v. Chief Surveyor982 the Commissioner for 

Valuation valued the property which had been the subject of a government acquisition for $60,000 in 1978. A 

private valuer called as a witness testified it was worth $190,000 at $25 per square foot on the basis of the 

market value and the value added to it by virtue of planning permission which had been obtained for future 

development of the property and which should be taken into account. The court considered the three methods of 

valuation which detailed the manner in which the valuers proceeded. The first is to use the rents for the shops 

and rents which could have been received for the warehouse space as the basis for the calculation. The second is 

to value the property by comparing it with neighbouring property sold at the time. The third is the valuation of 

replacement costs less depreciation whereby he analyzed the sales which had taken place in the area and on this 

basis valued the land at $15 per square foot. Having regard to the age and conditions of the building, he 

depreciated it by deducting 75 percent from what he calculated as a replacement. On the basis of the three 

methods of valuation, he put the market value at $60,000. Williams J. chose between the three opposing 

valuations, preferred the later one and held that the rent paid was irrelevant on account of the land’s unique 

location. There was no active market in similar property and therefore there could be no comparable sale. His 

Lordship proceeded essentially on a replacement cost calculated less the depreciation of the building by 50 

percent983 which reflected more adequately the state of the building as described and awarded $60,000 

compensation984. The adoption of the replacement is a sound judicial reasoning but the rejection of the future 

development potentialities derivable from the planning permission granted prior to the time of acquisition, is 

controversial. The general rule is that the dispossessed owner should be compensated for future potentials985 

and his Lordship was in error in failing to take account of this realizable foreseeable profit that would accrue to 

the owner due to the prospects of undeveloped and unrealized possibilities. What is more, planning permission 

for future development is a valuable asset for valuation for future possibilities, undeveloped potential and 

projections986. 

 

It is for the court to adopt which of the valuation methods is appropriate in the circumstances, placing due 

reliance on the expert evidence of the estate surveyors and valuers. In Bertram Consolidated Rubber Co. Ltd. 
                                                 
982  (1985) 20 Barbados L.R. 313 at 314 (HC West Indies). 
983  Ibid at 320 - 321. 
984  Which reflect the criteria under S. 11 (2) Land Acquisition Act 1979 (Barbados) which provides that land is to be valued 

according to its use having regards to its conditions and the income derived from it at material time. 
985  Nzekwu v. AG East Central State (above), Kent v. Petal (above), Collector of Lands v. Permohammed (above). 
986  Greenweb Ltd. v. Wandsworth London Borough Council (2008) 28th August Times Law Report-www.timesonline.co.uk 

(CA). 
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v. Tanah & Butterworth987, the government acquired 32.284 acres out of the 5,000 acres oil palm estate 

belonging to the claimant. The date of publication was 13th September 1979 for the purpose of determining the 

fair market value.  Based on the valuations of the chartered valuers, the claimant claimed $1,314,090 but the 

government offered $639,994.05 as full compensation for the land acquired. The court adopted two methods to 

determine the fair market value as follows: 

 

1.  The price paid within a reasonable time in bona fide transactions of the purchasers of land acquired, the 

price of land adjacent to the land acquired and possessing similar advantages. The court was of the view 

that the evidence of sale of the same land or similar land in the neighbourhood, due allowance having 

been made for the particular circumstances of each case, is the most reliable guide to determine the fair 

market value. 

 

2.  The number of years of purchase of the actual or immediate prospective profit from the land acquired. 

The court preferred the first method and increased the collector’s award988 from $322,272 by 20 percent 

to $383,503.96. Joseph J. appraising the evidence of the experts - surveyors and valuers held as 

follows: 

… “Mr. Loh in giving evidence of the market value of the land acquired relied primarily on the sales of two plots which he 

considered were comparable to the acquired land, as a guide and after making adjustments, he expressed his opinion that the 

fair market value of the acquired land at the relevant date 13th September 1979 would be approximately $15,000 per acre. Mr. 

Fernandez was of the opinion that there was no evidence of suitable comparable sales in the neighbourhood to serve as the 

basis for valuing the subject land…because the use of the selling prices of the two small plots as Mr. Loh had done cannot be 

the yardstick for the purposes of the present case989. Fernandez proceeded to zone the acquired land into three belts/strips - 

zones A, B and C to reflect its distance from the town of Kepala Batas and according to its varying degrees of prospective 

developments. He explained in arriving at a base value of $8000 per acre he relied on evidence of the awards made and 

accepted sufficiently proximate in point of time to the relevant date for the purposes of the present valuation990 that:- 

Zone A part of plot 2014 is equal to $15,000 per acre for 8 acres, totalling $120,000. 

Zone B part of plot 2014 is equal to $9,000 per acre for 8 acres, totalling $72,000. 

Zone C is equal to $8,000 per acre for 8 acres totalling $64,000. 

 

4. For plot 2014 it is 2, 9971 acres amounting to $23,976. 

                                                 
987  (1989) 2 MLJ 178 at 179, 183-185 (High Court of Malaysia). 
988  The claims and awards for severance and injurious affection are dealt below. 
989  This valuation principles has the approval and support from the case of Hong v. Gombak (1984) 2 MLJ 35. 
990  The valuation principle has the approval and support from the case of Bertram Consolidated Rubber Co. Ltd. v. Butterworth 

(1984) 1 MLJ 164. 
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5. For plot 2017 it is 13, 0396 acres at the rate of $8,000 per acre amounting to $104,316.80. 

6. For plots 2018 it is 0.2474 acres at the rate of $8000 per acre amounting to $1,979.20. 

The total came to $322,272.00 

 

Fernandez stressed that in making the valuation he did take into consideration the potentialities of the land 

acquired and on that basis he valued Bartam Estate as a whole at $10,000 per acre. He added that had he valued 

it as agricultural land only, he would have done so at a figure of $5000 per acre. He remarked that both lands 

had been recommended for agricultural use by the Planning Authority and were subject to constraints imposed 

by S. 214A National Land Code 1965 that no estate in land is capable of being transferred, conveyed or 

disposed of except with the approval of the Estate Land Board. As these two considerations also applied to the 

land acquired in the present case, Fernandez considered the award an acceptable yard stick. He proceeded to 

value the estate accordingly as stated above. Under cross-examination, Fernandez said he resorted to the belting 

(zoning) principle not as a method of valuation but merely to fortify his base valuation which was founded on 

comparative awards made and accepted. He said the two plots Mr. Loh referred to do not bear comparison to the 

acquired land because they are adjacent to a commercial plot and the purchaser was Kepale Batas Development 

limited, a subsidiary of the objector’s company and as such the sale cannot be said to be a transaction at arms 

length991 

 

In evaluating and accepting the testimony of Fernandez in preference to that of Mr. Loh, Joseph J further 

stated: - 

… “I consider Fernandez was quite right in concluding that there being no evidence of sales of the same or similar land in the 

neighbourhood at or about the material time, he was entitled to rely on the evidence of the previous awards992. Similarly, 

since the acquisition involved a partial taking of land with no separate title, he was also right in first valuing the estate as a 

whole in order to arrive at a base figure993 
 

As regards the belting, parcelling and zoning principle adopted in course of the valuation, His Lordship 

went on: - 

… “I consider that Mr. Fernandez was also right in parcelling the acquired land into three zones A, B and C. Zone A being 

allocated to the most value on account of the proximity to Kepala Batas town with zones B and C allocated with lesser values 

having regard to their location being correspondingly further away from the town. 
                                                 
991  Ibid at 181-183. 
992  Ibid at 184-185.  
993 This valuation principle had the approval and support from the case of Bertram Consolidated Rubber Co. Ltd. v. Butterworth 

(1984) 1 MLJ 164. 
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As regards the development potentialities of Bertram Estate as a whole, His Lordship accepted the testimony of 

the valuer Mr. Fernandez thus:- 

… “Its development potential varies from slight to moderate. This is because Bertram Estate extends from Kepala Batas town to 

four miles to the interior. So, parts nearest to the township will have better develop potential than those lying in the interior. 

Under cross-examination Fernandez testified that in making his valuation he had taken into consideration the draft plan of the 

town but concluded he did not apply it because he did not consider it relevant as the acquired land fell ++outside the area 

comprised in the draft plan of the town. He further testified that any land not included in the draft town plan would be land 

recommended for agricultural use by the Planning Authority as a matter of planning policy. However, 

Fernandez’ reliance on the previous awards aforesaid was challenged under cross examination on the 

ground that they related to lands vastly inferior to the acquired land having regard to differences in 

location and potentialities. In reply Fernandez conceded that those lands were inferior but not vastly 

inferior to the acquired lands because Malakoff’ Estate was close to Tasek Glugor, which he presumed 

was a town even though it had been gazetted as a village994  

 

6.16 THE INVESTMENT DEVELOPMENT POTENTIALS, PROJECTIONS, FUTURE 

POSSIBILITIES METHOD SUITABLE FOR DIOBU PEOPLE 

 

From the discussions above, the Diobus’ land definitely lacked willing a vendor/willing purchaser in 1913 to 

determine its proper and fair market value. Having regards to the level of development in what was known 

as Port Harcourt from 1912 to 1913, there had been no previous sale of comparable similar plots of lands 

within the vicinity or neighbourhood, to help determine and adjust the market value. In spite of this, the 

lands still possessed a high degree of potentialities.  Even though the most viable methods are the 

assessment of the market value through the “investment” and the ‘development potentialities’ or ‘future 

possibilities the courts are inclined to use other methods where appropriate, relying on the expert evidence. 

In Kwang Hap Siang Ltd. v. Gombak995 the court held that that the planning permission granted which 

showed that the acquired land was to be used to house petrol stations was a realizable profitable economic 

use which should be taken into consideration in assessment of compensation due to the owner. It should be 

noted that prior planning permissions was obtained by the colonial administrators in 1912 prior to the 

acquisition of Diobus lands in 1913. These foreseeable developmental utilities which Port Harcourt 

                                                 
994 This valuation principle had the approval and support from the case of Hong Bee Realty Ltd. v. Collector of Land Revenue 

Kuala Lumpur (1972)1 MLJ 125. 
995       (above) 
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possesses should be taken into account in any reassessment of adequate compensation due to the Diobu 

people.  

 

The question is what the development potentialities of Port Harcourt city for 100 years have been. In Fin v. 

Superintendent of Lands & Surveys996 the court held that every element which increases the value of the 

acquired land, such as future utility or prospective lucrative use must be taken into account in the 

assessment of compensation. Strictly speaking Port Harcourt has a flourishing seaport, a very busy airport; it 

is a capital city housing the state government and a business hub with tourism and an industrial city with 

elongating oil and gas companies. These lucrative utilities and advantageous uses must be acknowledged in 

the calculation of compensation. This is because in Hai v. Collector of Lands Revenue997 the court held 

that the best future economic use such as the realizable utilities method should be used to assess the market 

value. The Diobus can seek redress for reassessment of adequate compensation from the Rivers State and 

Federal Government of Nigeria. The 25 years of purchase decided by the courts in Nzekwu v. Attorney 

General of East Central State998 as the basis of the assessment of future development potential would not be 

adequate for the Diobus’ after  100 years utilization of the Port Harcourt land and exploitation of its natural 

endowments. The disputed sum paid to the Diobu people in 1928 (after the rejection of the one of 1913) can 

hardly be described as adequate. The compensation should be reassessed with the aid of expert witnesses. 

The Diobus should be adequately compensated having regards to the utilities, advantages and lucrative 

endowments which the city of Port Harcourt offers not only to government agencies but also to individuals 

and business concerns. The Diobus should be paid compensation representing twenty percent of all the 

ground rents which the Ministry of Lands collects from the government leases. The Diobus, having lost their 

farming, foraging and fishing rights over their farms, forests and creeks, should be given pecuniary 

compensation in respect of the profits accruing from Port Harcourt to ensure their compulsory sacrifice does 

not jeopardize their economic survival. 

 

6.17 OTHER FACTORS WHICH INFLUENCE THE DETERMINATION OF ADEQUATE 

AND FULL COMPENSATION 

 

There are many other factors which influence the courts to award compensation in order to add to the amount 

awarded as a top-up to achieve adequacy and full compensation. This is because compensation is not limited to 
                                                 
996      (above) 
997      (below)   
998      (below) 
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the value of the land expropriated. They are classified as disturbances, severance, injurious affection, expenses, 

goodwill, enhancement, depreciation, payment of interests and the exemption from taxation. We shall treat them 

separately as we proceed in this chapter.  

 

The general rule is that apart from compensation for the site value, compensation is also payable for 

disturbances, severance, injurious affection and other diminution of profits999. 

 

6.18 DISTURBANCE 

 

“Disturbance” is the loss and expenses suffered by the owner as a result of compulsory acquisition of his/her 

land. Apart from the monetary value of the land taken, claims are maintainable for the costs of relocation to 

another land and the reduction in value of the land by severance or injurious affection to another land which the 

claimant has retained1000. Strictly speaking, disturbance relates to the damages recoverable for the costs of 

displacement arising from or attributable to compulsory acquisition in addition to the value of the land1001.  

 

All losses of business profits and disruptions of intended developments are recoverable as damages for 

disturbances as a consequence of the compulsory eviction1002. There is no lacuna in the statutory provisions 

because there is an express right to claim compensation for disturbance in addition to the common law rights. 

The judicial interpretations support this assertion. Strictly speaking, disturbance is covered in the principles of 

assessment of compensation. S.14 (d) Public Lands Acquisition Law 20041003 provides: 

… “In estimating the compensation to be given for any land, estate, interest therein, mesne profits thereof … (the compensation 

assessment committee or the court) may have regard not only to the value of lands, estate, interest or profits to be acquired but 

also to the damages…to be sustained by the owner by reason of severance of such lands from, other injurious circumstances 

affecting such other lands by such acquisition”. 

 

The claim for disturbances is as a result of severance and injurious affection. In William Permanent Secretary 
                                                 
999 Re Award by the Collector of Land (1959) EALR 264 per McKisach C.J. (Kampala High Court Uganda) 
1000 McDermott & Woulfe – Compulsory Purchase & Compensation in Ireland 236-25. 

1001 Shell Petroleum Co. Ltd. v. Farrah (1995) 3 NWLR (Pt. 382) 148-149 at 163 where the CA held that the claimant is entitled 
to disturbances compensation arising from the use of surface of the land rights to farm, build and utilize the land under 
Petroleum Act 1969, Asaboro v. Palm Ocean Oil Co. Ltd.  (2006) 4 NWLR (Pt.971) 595 at 601 where CA similarly held that 
a claim for compensation and damages for destruction of rubber plants were as a result of entering into an estate in land and it 
is an action relating to disturbance of interest in land. 

1002 Cripps-Law of Compulsory Acquisition (1962) Para 4-230, 922-925 
1003  Enugu Nigeria 
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Ministry of Works & Housing v. Kamson1004 the claimant insisted on £142,647 compensation on the basis of 

an alternative site to which he had to relocate his business and the sum of £168,588 as the claim for total 

extinction of textiles factory. The trial judge rejected the claim for total extinction of his business and awarded 

£73,548 for the alternative site basis. The plaintiff/appellant contended that the claimant is entitled to no more 

than the value of the building in an open market and that the award for disturbances was contrary to the Public 

Lands Acquisition Act 1958. The Supreme Court of Nigeria dismissed the appeal and held thus:- 

 

1. A claimant to be compensated for disturbances must prove loss owing to those disturbances which 

consists of the alteration of something that would have continued. 

2. Under S. 15 Public Lands Acquisition Act, a distinction must be drawn in two cases for the award of 

compensation (a) for the Land (b) the business house and an on-going concern i.e. the court must take 

consideration of damage, loss and injury to business suffered when the business house was acquired. 

3. From the evidence available the claimant suffered losses as a result of acquiring of the factory such as 

alteration of something that would have continued and of monetary costs of dismantling considerable 

machinery and evacuating them to a new site and setting them up there.  

 

The Supreme Court was emphatic that there would be a loss of business between the dismantling and the 

setting up of a new factory and an award made for disturbance was justified. The learned trial judge was right 

when he dismissed the claim for extinction of business because the defendant was paid £15,000 for the purpose 

of moving from the site to a new one to continue his business. The Supreme Court dismissed the appeal, 

reduced the award to £42,304, and awarded £19,397 for the loss of business totalling £61,701. Compensation 

for the land was not awarded because counsel did not invite the Supreme Court to decide on it. The Supreme 

Court distinguished Maja v. Chief Secretary to the Government1005 where a salt business carried on prior to 

the acquisition of the land had stopped, it was yielding nothing and the building on the land had been left to rot. 

The salt business work according to evidence, was not productive, had closed down and was not an on-going 

business concern1006.  

 

The claims for disturbances include all loss of income and profits as the consequence of the compulsory 

acquisition. In Shell Petroleum Co. Ltd v. Farrah1007, the plaintiff claimed damages for disturbances for loss 

                                                 
1004  (1968) NSCC 313 at 314 (1968) ALL NLR 387. 
1005 (1942)  12 WACA 397. 
1006 Ibid at 314. 
1007 (above) 
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of the use of their farm land for 21 years. The award of 19 years loss of income covering the sum of N2, 

371,3071008 made by the trial judge was confirmed by the Court of Appeal as the consequences of eviction. 

Logically this type of disturbances claims include the Diobus’ right to hunt or forage and fish in their creeks 

which was acquired for public purpose to create a seaport. Their sources of livelihood are equivalent to profits 

generated in a business and the extinction or deprivation of them pursuant to compulsory acquisition is 

tantamount to a loss of business remediable in damages for disturbances. 

 

Disturbances claims have been extended to the loss of fishing rights in the ponds as equivalent to the loss of 

business and co-operative society whose main fishing business was totally destroyed. They lost not only their 

capital investment but also physical things on the ground and profits they did not make as long as their business 

remained paralyzed1009. 

 

The compensation for disturbance is additional to special damages for crops, economic trees and buildings and 

it could be based on an open market value. In most cases, its value is either based on the replacement costs or 

costs of resettlement - the cost must be the “cost” of something that is to take the place of what is to be taken 

away1010. A valid claim for disturbance must satisfy the principal tests as follows:- 

 

1.  The cost of the loss sustained or reasonably expected to be sustained in the future and it must be 

reasonable. 

2.  The loss must flow from the compulsory acquisition and be capable of assessment or calculation. 

3.  The loss must not be too remote 

4.  The loss must be the natural and reasonable consequence of the dispossession of the owner1011. 

5.  In cases where the owner and a subsidiary company are the occupiers it may be possible to look beyond 

the legal relationship and treat both of them as two. 

6.  The owner has a duty to minimize or mitigate the loss. 

7.  The claim must be compatible - if the compensation is based on the development value of the land it 

cannot be based on the assumption that the existing use will continue. 

 

The Diobus fulfilled the seven conditions stated above. They sustained reasonable losses from 1913 to 2013. 

                                                 
1008         Equivalent to £9880.44 
1009 Halleluyah Bukuma Fishing Co-operative Society Ltd. (1995) unreported High Court Rivers State Nigeria DHC/45/1990 

judgment delivered on 10th July 1995 per Ndu CJ cited in Fekumo J.F – PhD thesis (2003) 269-274. 
1010 Omotola J. A. – Quantum of Compensation for Oil Pollution 293-294 
1011  McDermott & Woulfe – op.cit  240-245 
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The losses are not too remote because they arose from the compulsory acquisition of 100 years ago and are 

capable of calculation or assessment using future utilities development potential and the residual investments 

methods. The losses which the Diobus sustained are the natural and reasonable consequences of their 

dispossession as the owners. They also minimised their losses because they resorted to petty trading and 

building mini-estates for rent. Their claims are for future potential development and residual investment value 

method and the former uses of their lands for farming; hunting and fishing which have disappeared 

 

The general rule is that if the above criteria are satisfied, the losses and estimated expenditures including the 

cost of acquiring another house of comparable value must be made good to the dispossessed land owner. In 

Gunning v. Dublin Corporation1012, a motor bodywork specialist in 1973 became aware that the defendant 

proposed to acquire his premises for road widening purposes. In order to maintain his business he acquired and 

equipped alternative premises before he was forced to vacate the existing workshop. He contracted to buy 

alternative premises in 1974, got planning permission for the necessary works and completed the purchase in 

1975. He was notified in December 1976 that a compulsory purchase order had been made. Adaptation works 

were completed in March 1978 when he moved to the new premises and a notice to treat was served on him in 

September 1978.  His claim for compensation for disturbances was contested by the Corporation on the grounds 

that the expenditure has been incurred prior to the notice to treat. The property arbitration referred the case to 

the High Court by way of case stated. 

Carroll J held:- 

…. “It is eminently practicable, reasonable and desirable in the public interest that land owners should be encouraged to 

mitigate disturbances by prudent steps taken in advance of service of the notice to treat thus avoiding a greater 

expense on the acquiring authority than if they sit back doing nothing.” 

 

The judge was emphatic that the loss was incurred by reason of the acquisition and not for collateral purposes 

because the important factor is that the loss avoided must be a direct and natural consequence of the acquisition. 

 

This reasoning is in consonance with an earlier English decision1013 that displacement of a person from the land 

must be in consequence of the acquisition. Displacement and not dispossession is paramount. This is to avoid 

the idea that it is only after the date of dispossession such as the termination of legal and physical possession 

that would form the basis of a calculation of disturbance payment. The legal consensus is that if a person 

                                                 
1012  (1983) ILRM 366 
1013  Prasad v. Wolverhampton Borough Council (1983) 2 ALL ER 140 
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threatened with inevitable removal, acted reasonably in moving to another accommodation before he was 

served with a notice to treat, he would nonetheless be displaced from the land in consequence of the 

acquisition1014. A landowner who incurred expenses, costs or suffered a loss of business1015 due to moving to 

another premises is entitled to compensation for disturbance because the acquisition process begins when the 

authority makes its resolution1016. All the expenses are recoverable1017 provided the losses are not too 

remote1018and must flow from the consequences of dispossession attributable to the compulsory acquisition. 

 

6.19 SEVERANCE 

 

Where part of the land is compulsorily acquired, the land owner may suffer damage in respect of the part 

retained through the severance of the part acquired. This may also arise by the construction works on the part 

acquired or the use of the part acquired may impair the use of the part retained. After the compulsory 

acquisition, the part retained may be reduced in value as a result of the acquisition because its use may be 

restricted in addition to the reduction in size1019. This means that in addition to the value of the land, 

compensation should also be payable for the effect of severance on the area of the land acquired – a ‘strip’ of 

land acquired for the construction of a road could adversely affect or disrupt the supply of water and 

compensation must be paid for such incidental effects1020. The decline in the value of the land attributable to 

noise and air pollution emanating from the construction of the highway or the depreciation of the remaining 

land not acquired in the partial-acquisition process1021 must be compensated. Severance occurs where the part 

acquired depreciates the value of the part retained by the owner. 

 

The severance payment has both a statutory and a common law origin. S. 63 of the Land Clauses 

Consolidation Act 1845 provides:- 

… “In estimating purchase money or compensation to be paid by the promoters of the undertaking, regard shall be had not only 

to the value of the land…but also to the damage to be sustained by the owner by reason of Severance of the lands taken from 

other lands of such owner. 

                                                 
1014  Prasad v. WBC (above) per Stephenson L.J 
1015  Wilkinson, W. – Compulsory Acquisition; Compensation for Disturbance (1983) New Law Journal 757. 
1016  McDermott and Woulfe op.cit 260. 
1017  Harvey v. Crawley Development Corp (1957) 1 ALL ER 504 (1957) 2 WLR 332 (1957) 1 QB 485 where the claimant 

recovered £240 removal expenses, solicitors and surveyors’ costs and travelling expenses incurred after notice to treat. 
1018  McDermott & Woulfe op.cit. 261-265. 
1019  Brown, D.-op.cit. 259. 
1020  Raff, Murray J & Calliers D.L, - Planning Law & Compulsory Taking of Land in Australia (2002) 40-45 Edited by Kotaka 

& Colliers – (University of Hawaii Press US). 
1021 Raff, M.J. & Calliers DL op.cit pp.44-45. 
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The above represents the pre-1900 Statute replaced in Nigeria by the local statute. S.14 (D) Public Lands 

Acquisition Law provides:- 

… “In estimating the compensation to be given for any lands, estates or interests, mesne profits therein to be acquired (the 

assessment committee or court) may have regard not only to the value of the land but also damages…to be sustained by the 

owner by reason of severance of such lands from other lands belonging to such owner affecting his other lands by such 
acquisition1022. 

 

Strictly speaking, severance must be expressly pleaded before it can be awarded by the court1023. The claim for 

severance payments may include the loss of crops, the costs of new drainage, fencing, costs of alternative roads, 

insurance, decampment of fees paid by the claimant to the objectors and interest thereon1024. In assessing the 

compensation payable for severance, the court must take consideration not only of the damages sustained by the 

owner but also damages likely to be sustained at the time of the government taking possession of the land by 

reason of the acquisition which affected his other property. In Bertram Consolidated Rubber Co. Ltd. v. 

Tanah And Butterworth1025, the court awarded damages for severance covering the loss of crops, the 

construction of new drainage, a new pond and an alternative road totalling the sum of $27,200 in default of the 

government’s legally enforceable written undertaking to provide same, the costs of new fencing with barbed 

wires at $2,450, the reimbursement of fees, a premium paid for insurance, valuers and engineers reasonably 

incurred and properly sustained by the claimant1026. Joseph J awarded the following damages for severance: - 

 

1. Cost of new drainage at $27,200 

2. Cost of new fencing for the manager’s bungalow at $4,700 

3. Cost of new fencing for the rest of the new estate at $13,728. 

 

Similarly, in Bousted Estate Agency Limited v. Kedah State of Malaysia1027, the scheduled land formed part 

of the rubber and palm oil estate which comprised 2,429.2895 acres. The land administrator awarded RM16,000 

per acre, RM51,600 for the acquisition of plot 243 and RM102,432 for plot 88 and the drainage cost of 

RM16,000 all totalling RM170.032. The trial judge dismissed the claim for damages for severance and injurious 
                                                 
1022  (2004) Enugu Nigeria. 
1023  Sin Yee Estate Ltd. v. Kinta (2006) 1 MLJ 12. 
1024  Bertram Consolidated Rubber Co. Ltd v. Tanah & Butterworth (below). 
1025  (1989) 2 MLJ 178 at 179 (Malaysia HC). 
1026  Ibid at 179, 184-190 per Joseph J. 
1027  (2007) 5 MLJ 401 at 404 (Malaysia CA). 
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affection for the remainder of plots 88 and 243 belonging to the claimant which it was contended had 

depreciated by 30 percent because the plots in question comprised of a working palm oil estate. The value of the 

land was not disputed as the claimant accepted RM16, 000 per acre. The building of a highway across the palm 

oil estate severed the estate into two. The area of the land affected by this division was approximately 364.29 

acres. The opening up of the area into a road to facilitate the flow of traffic depreciated the value of the land 

retained. The dispute was whether the claimant should be compensated for severance and injurious affection. 
The estimated depreciation of the market value was by 30 percent for plots 88 and 243 in the amount of RM16, 

000 multiplied by 30 percent by 364.29 acres totalling RM1, 748,5921028. The Court of Appeal allowed the 

appeal and held thus:- 

 

The learned trial judge stated that even though severance took place in plots 88 and 243, it had not resulted in 

the remaining portion of the plots becoming unproductive to be worked on or injurious affection to the land. 

The trial judge took the view that the construction of the highway project across the two divided portions of the 

land would in fact facilitate the movement into and out of the said land and this would enhance the value of the 

land. With respect, we could not agree. The trial Judge erred in holding there was enhancement in value when 

there was no such evidence. The Court of Appeal was unanimously emphatic that:- 

… 1.  “We find the plots in question are a working palm oil estate, the building of a road or highway 

across the estate severing it into two and opening the area up to traffic cannot in any way enhance 

or better the value of the land, what it does is to create problems with regards to access and 

transportation of materials and crops into and out of the land. As a result of the acquisition the 

applicant’s land can no longer be occupied as one compact building.  The severance has the 

consequence of making it more difficult and expensive to work the land. In the applicant’s valuation 

report it is stated that access to the severed portion of the estate is necessary to facilitate 

transportation”. 

 

2.   It has also been stated that there is no confirmation or undertaking whatsoever that the Respondent has 

agreed to provide an underpass or overpass between the two severed portions of the estate. If that is the 

case the Applicant would be deprived of direct access between the said two severed portions of the land. 

The trial Judge made an erroneous finding when he stated that the remaining portion of the plots possess 

a frontage that would allow access to the main road or highway that would be built across the acquired 

land. This is because the construction of another access road to the existing roads is prohibited under S. 

                                                 
1028          Equivalent US$87, 429.60 
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85 (i) Road Transport Act 1987 which provides that no person shall construct any access road including 

paths, driveways or other means of access, whether public or private, to join any pre-existing road. 

 

3.  Based on S. 85(I) Road Transport Act 1987, there is therefore no avenue for the applicant to have any 

means of access between the two severed portions of the land since no access road can be built to join 

the main road that would be built across the acquired land. We agree with the contention of the counsel 

for the applicant that there would even be a need for the applicant to construct fencing along the sides of 

the severed portions of the land bordering the main road that would be built and this would cause 

additional expenses which have to be borne by the applicant. The Court of Appeal awarded RM1, 

748,592 as damages for severance and injurious affection1029. 

 

This judicial line of reasoning was also adopted in the West Indies. The professional expenses incurred in 

preparing the claim and expenses in finding alternative accommodation are part of the claims under severance 

and disturbances. In Shamrock Trading Co. Limited. v. Chief Surveyor1030 a business premises used as a 

supermarket occupied by the company was compulsorily acquired. The agreement on determination of the 

quantum of compensation was not reached. William J held that the claimant was entitled to have included in 

the compensation: 

1.  A sum for professional expenses incurred in preparing the claim and expenses incurred in seeking 

alternative accommodation. (The latter was an item for disturbance allowable at common law even 

though not expressly mentioned under the Land Acquisition Act). 

 

As the final figures were not available, the court had to deal with these items in accordance with what was 

reasonably foreseeable at the time: 

 

2. A separate sum for goodwill will not be allowed in the compensation claim unless goodwill was of a 

non-personal nature resulting from a special trading value of the premises concerned because this item 

would have been included in the sum allowed for the acquisition of the land, 

 

3.  The onus is on the acquiring authority to show that the company failed to mitigate its loss and that onus 

is not satisfied merely by asserting that alternative accommodation was offered, it must show that the 

                                                 
1029  Ibid at 403-404. 
1030  (1978) 3 WILR 29 at 30 (Barbados HC). 
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accommodation is both adequate, suitable and evidence must be adduced to that effect1031. 

 

6.20 INJURIOUS AFFECTION 

 

The claim for “injurious affection” is inter-related with that of severance as both affect the property retained by 

the owner of the land compulsorily acquired1032. It is permanent depreciation in the land retained by the 

expropriated landowner. Its statutory origin is traceable to S. 63 Land Clauses Consolidation Act 1845 

which provides as follows:- 

… “In estimating the purchase money or compensation to be paid by the promoters of the undertaking, regard shall be had not 

only to the value of the land but also damage to be sustained by the owner by reason of injuriously affecting such land by the 

exercise of the powers of the Act. 
 

Similar provision has been enacted in the local legislation Under S. 14 (D) Public Lands Acquisition Law1033 

which provides:- 

… “In estimating the compensation to be given for any land, estate or interest, mesne profits therein, the assessment committee, 

may have regard not only to the value of the land to be acquired but also to the damage…sustained by the owner by reason of 

…other injurious circumstances affecting such other lands by such acquisition. 
 

From the above, it is clear that severance and injurious affection are twin concepts that must be specifically 

pleaded jointly before such compensation can be awarded by the Court1034 of the first instance, although leave 

of the appellate court can be obtained to file fresh or additional claims for injurious affection1035. 

 

Strictly speaking, injurious affection is part of severance and constitutes damage to the retained land in the 

exercise of the statutory powers on the acquired land. It may occur in diverse forms such the construction of 

new roads that may obstruct the view from the retained land and the anticipated use of the road as a public 

highway. There may be further depreciation of the value of the retained building1036 due to the loss of privacy, 

                                                 
1031  Ibid at 42-44. 
1032  Bertram Consolidated Rubber Co. Ltd v. Tanah & Butterworth (1989) 2 MLJ 178 at 179. 
1033  (2004) Enugu Nigeria 
1034  Windward Properties Ltd. v. Government of St. Vincent & Grenada (1995) 47 WILR 189, 191-192 (PC) and Sin Yee Estate 

Ltd. v. Kinta (2006) 1 MLJ 12. 
1035  Damansara Jaya Ltd. v. Petaling (1992) 2 MLJ 660 at 661 (SC Malaysia). 
1036  Bertram Consolidated Rubber Co. Ltd. v. Tanah & Butterworth (above), Bousted Estate Agency Ltd. v. Kedah State of 

Malaysia (above). 
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increased noise, dusts, fumes so as to entitle the owner to compensation1037.This is because injurious affection 

connotes some anticipatory depreciation in the value of the land due to the exercise of statutory powers1038 or 

operations arising from such an exercise. In National Electric Power Authority v. Amusa1039, the land in 

question was rendered useless by a power transmission line by the National Electric Powers Authority (NEPA) 

as a result of which the claimant incurred the loss of the use of the land. In these circumstances, the Supreme 

Court held that the land was injuriously affected and therefore qualified for compensation. The loss of the use 

of the land through depreciation will translate to the loss of income1040 and it is synonymous with the concept of 

private nuisance1041. 

 

This juridical reasoning was sustained in Swaziland Railway v. Usutshwana Estates Limited1042 where the 

Swaziland Railway acquired the servitude right of way for the construction of a railway line over a farm owned 

by the claimants. Elyan C.J. awarded compensation in respect of their houses built very close to the railway 

line which were now diminished in value. His Lordship was emphatic that the railway line and its proximity to 

the railway crossing (which necessitated whistle blowing signals being made by the passing train) constituted 

injury to their property rights and damages was sustained as a result of the compulsory acquisition1043. As we 

can see from the above, claims for damages for injurious affection, severance and disturbances are costs foisted 

on the landowners as a consequence of compulsory acquisition1044. 

 

6.21 GOODWILL 

 

Loss of goodwill is claimable as damages. “Goodwill” relates to the special reputation attached to a business 

such as connections to clients and consumers and the probability of its continuation and value is assessed by a 

certain number from the years of purchase1045. 

 

6.22 FEES AND INTEREST INCURRED IN COMPULSORY ACQUISITION 

                                                 
1037  McDermott & Woulfe op.cit 262-263. 
1038  Omotola, J.A. (Prof)-Quantum of Compensation for Oil Pollution (1990) pp. 254 at 292-293. 
1039  (1976) 12 SC 99 at 118-121 (1976) 6 UILR (Pt.3) 255 at 264-265 (1976) 1 FNLR 242 at 250-251 (1976) 6 ECSLR 468 at 

476-478 per Fatayi Williams JSC. 
1040 Shell Petroleum Development Co. Ltd v. Farrah (above) court awarded compensation for 19 years for loss of the use of farm 

land. 
1041 Eholor v. Idahosa (1992) 2 NWLR (Pt.223) 323 at 336 per Adio JCA. 
1042 (1963-1969) Swaziland L.R. 114 at 115 (Swaziland High Court). 
1043  Ibid at 115-126. 
1044 Windward Properties Ltd. v. Government of Saint Vincent & Grenada (1995) 47 WILR 191-192 (PC). 
1045 Omotola. op.cit. 293. 
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Professional expenses like fees paid to hire lawyers, surveyors in the preparation of the claims for compensation 

for compulsory acquisition are recoverable1046. Reasonable expenses incurred in consequence of the acquisition 

are recoverable1047 unless they are too remote. Similarly, incidental claims for interest1048 owing to delays1049 in 

the payment of compensation are allowable1050. 

 

6.23 LIABILITY OF COMPENSATION PAYMENTS TO TAXATION 

 

The compulsory acquisition of land is not a transfer or a conveyance of land for income tax purpose and hence 

taxation statutes do not authorize the withholding of tax1051, from the compensation payable for compulsory 

acquisition1052. This is because a “forced sale” cannot constitute a sale to subject the proceeds to tax because the 

element of compulsion vitiates1053 the intention to trade. This is because the question of trading in land does 

arise since the land has not been sold by way of business but pursuant to the compulsory acquisition by the 

government1054. 

 

6.24 THE DIOBUS SHOULD BE ENTITLED TO ADDITIONAL COMPENSATION FOR 

DISTURBANCES, SEVERANCE, INJURIOUS AFFECTION AND EXPENSES. 

 

The Diobus, as the native title owners could be entitled to additional compensation due to disturbances such as 

the costs of relocation to vacate the land.  Damages covering the loss of the businesses of farming, hunting and 

fishing are recoverable subject to the duty to mitigate loss which they appeared to have embraced because many 

of them resorted to trading and they also constructed mini-estates generating rental income for survival. The 

                                                 
1046 Shamrock Trading Co. Ltd. v. Chief Surveyor (1978) 33 WILR 29 (High Court Barbados), S. 66 Public Works Act 1981 

(New Zealand) allows the expropriated landowner to recover costs of lawyers and registered valuers’ fees from the acquiring 
authority. 

1047 Sinahela v. Mbwele (1974) LRT 94, Throne v. Department of Regional Development (2011) 2 Bulletin of Northern Ireland 
Law (BNIL) 84, Oniel v. Northern Ireland Housing Executive (2011) 2 BNIL 85, Purfleet Farms Ltd. v. Secretary of State 
For Transport (2002) EWCA Civ 1430 where reasonable compensation for the costs of removal of trees and other 
incidentals, were awarded by the Lands Tribunal. 

1048  University of Calabar v. Ephraim (1993) 1 NWLR (Pt. 271) 551 at 554-555. 
1049  Kong v. Minister for Resources Planning (1994) 3 MLJ 443 Chong J. awarded 18 percent interests for 3 ½ years 

unreasonable delay in payment, Chow v. Jarantut (1988) 3 MLJ 325 interest awarded for delay in payment of compensation. 
1050 SinYee Estate Ltd. v. Kinta (2006) 1 MLJ 12 where it was held that the court should ordinarily award interest unless there is 

special reason for disallowing it. 
1051  Commissioner of Lands v. Jiwaji and Public Trustee (1978) Kenya L.R. 192 (Nairobi Court of Appeal). 
1052  Price Water House Cooper - Compulsory Land Acquisition Compensation: is it taxable? (2007) No. 67. 
1053  Lower Perak Cooperative Society Ltd. v. Negeri (1994) 2 MLJ 71 (Supreme Court of Malaysia). 
1054  Penang Realty Ltd. v. Negeri (2006) 3 MLJ 597 (Court Appeal Malaysia). 
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Diobus should also be entitled to a severance payment for the possible depreciation of the land they retain as a 

result of the compulsory acquisition. Moreover they should be entitled to claim for injurious affection and the 

loss of goodwill for the customers who traded with them for food crops, export crops, meat and fish which were 

under their control prior to the acquisition. 

 

6.25 ADEQUACY OF COMPENSATION 

 

The inevitable question is what is adequate compensation? It means the just and fair value of the property taken 

under eminent domain, in money or money’s worth1055. It is arguably full compensation which would not leave 

the expropriated landowner in a worse position after the acquisition. The criteria for the reassessment of 

adequate compensation payable to the Diobus should be based on the actual worth or value of their native title 

as reflected by its future development potential measured from 1913 to the present year.   

 

The argument is that ‘simple cash’ – market value of the expropriated land as compensation cannot realistically 

be the real satisfaction of injury to the landowner1056 because hyper-inflationary trends worldwide have 

diminished and rendered the market value criterion of assessment of almost worthless. There is therefore an 

urgent need for an equitable criterion which would rebuild the means of livelihood1057 by giving the ex-owner a 

stake in the business ventures sited on their lands1058.The basis of the adequacy of compensation advocated 

from the United States perspective of utility, fairness, and a just model is predicated on full compensation which 

must be paid to the expropriated owner by the government whenever its activities cause them economic loss. 

This was advocated by Frank Michelman who advanced the argument that the ‘acquiree’ should not be less 

well-off than he was prior to the taking and that acquisitions should not be permitted unless just compensation is 

paid1059. He stressed that justice and fair compensation means the costs and burden should be distributed and 

shared amongst the general public as a whole and not by a few people being forced to bear it which in itself 

means inadequate or under compensation - the distribution of the burden means adequate compensation be paid 

from the public coffers of the ‘tax payers’ money. He further posits that a corrective measure which is full 

compensation should be used to ‘equalize the impact’ of taking – to reduce the social contract theory of public 
                                                 
1055 Shell Petroleum Development Co. Ltd. v. Farrah (1995) 3 NWLR (Pt. 382) 148 at 149 (CA), John Sheeham-Economic cost 

of Dispossion- (2008)  9-10 Sept FIG/FAO/CNG International Seminar on State and Public Sector Land Management Verona 
Italy 1-5 

1056  Justice J.S Cripps – Acquisitions, Principles and Recent Cases (1991) 31 The Valuers 338 to the effect that market value of 
the land may not necessarily be the real value of the land to the dispossessed owner. 

1057         Roquet&Durocher-UNO World’s Commission on Dams (2006) 9-10 
1058         Right to Fair Compensation, Transparency in Land Acquisition, Rehabilitation, Resettlement Act 2013 (India).  
1059  Frank Michaelman – Utility & Fairness Comments on Ethical Foundation of Just Compensation Law 80 Harv. L. Rev. 1165 

at 1221-1222. (1967). 
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land acquisitions and not to concentrate the harm (burden) and if the burden is redistributed it would fall on 

many people and not on one individual The current compensation regime is criticised as sub-optimal and 

inefficient in so far as it limits payment to the market value alone for public welfare enhancement projects1060. It 

is not only inadequate but it represents under-compensation. This is because many types of properties do not 

share the same characteristics and there is no perfect substitute for a family home and goodwill as an ongoing 

business concern as both represent unique value. Full compensation is advocated as just compensation based on 

a fair market value is not full compensation. This is the position in Coistan Corporation v. Village of 

Hoffman Estates Limited1061 where Judge Posner held:- 

….’’compensation in the constitutional sense…is not full compensation for the market value is not the value every owner attaches to 

his property but merely what marginal owner attaches to his property. Many owners are intra-marginal meaning that because of 

relocation costs, sentimental attachment or special suitability of the property for their particular (perhaps idiosyncratic) needs, 

they value their property all more than its market value’’. 

 

In support of full compensation, Margaret Radin1062 advanced the view of the ‘subjective value or 

idiosyncrasy’ in excess of the market value whereby properties were classified as special kinds and non-special 

value. She advocated that the two classes should be treated differently for the purpose of compensation because 

non-fungal such as a ‘family home’ and wedding rings have sentimental value on the acquiree’s personality and 

therefore created special value which the market value cannot equate with because of incommensurate value in 

money and therefore should attract higher awards of compensation or a complete ban on taking. Furthermore, 

Thomas Merrill1063 in contribution to the debate stated that the concept of a fair market value is essentially a 

fiction in the context of taking of property given the absence of a thick market in which to measure market 

value accurately. To compensate the owner for the additional surplus he enjoys over his property compulsory 

acquired, the legal system relies on the unverifiable information supplied by the owner which is susceptible to 

exaggeration. This leads to the problem of false valuation statement which Lee Fenne1064 labelled unreliable 

testimonies of the subjective value of the property and opined that the court has no reasonable means at its 

disposal to review the accuracy of self-serving valuation reports. 

 

6.26 CONCLUSION. 

 
                                                 
1060  Abraham Bell & Gideon Parchomovsky – Taking Compensation Private 59 STAN. L. Rev 871, 877-880 (2007). 
1061  844 F 2d 461, 464 (7th Cir. 1988). 
1062  Margaret Jane Radin - Property and Personhood – 34 STAN. L. REV 957 AT 986 (1982).  
1063  Thomas Merrill – Incomplete Compensation for Taking – 11 NYU Environmental Law Journal 110,116-117 (2002). 
1064  Lee Ann Fennell – Revealing Options – 118 HARV. L. REV 1399 1404-1419. 
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From the above academic and judicial opinions, it is clear that the market value in money such as dollars, 

pounds sterling, euros and naira alone cannot meet the requirement of adequate, fair, just and full compensation 

because the owner whose property has been converted to different public uses would lose most of the potential 

value hitherto enjoyed over the property. The most suitable and appropriate solution would be to give the owner 

a stake in the business ventures sited on the property in line with the reforms advocated in chapter six below.  

This is argued as essential to rectify so much deprivation, loss of the future productive use or forgone 

investment on the property, sentimental or idiosyncratic value and the psychological harm which inadequate 

compensation inflicts on the expropriated owners. There are demoralisation and settlement costs such as efforts 

and resources required to obtain adequate compensation/settlement of claims foisted on the acquirees.  
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This chapter concludes the study and attempts to reiterate the established general principle of the land 

acquisition process and the compensation for compulsory acquisition, the various findings and problems 

resulting from the application of statutory rules with a view to putting forward proposals for legislative reform. 

 

7.01 Policy Considerations - The old colonial models of compulsory land acquisition laws which allow little 

opportunity for objection or challenge the compensation awards versus the newly advocated 

transformative, restorative land rights-based rebuilding of the livelihood/enhancement of the source of 

income of the expropriated landowners through their co-option into the partnership in the business 

ventures sited on the acquired land need legislative reform through the transplant of the Indian 

legislation - The Right to Fair Compensation and Transparency in Land Acquisition, Rehabilitation and 

Resettlement  Act 2013. The social justice oriented criteria for the reassessment of compensation payable 

to Diobus and future acquisitions in order to rebuild the economic livelihood of the expropriated 

landowners to ensure regular source of income for their subsistence comparable to what is obtainable in 

Canada and New Zealand under the United Nations guidelines on compensation for the Construction of 

Dams.  

 

There is also the undeveloped vis-a-vis developed land dichotomy in the criteria for the assessment of 

compensation which requires reforms to accommodate the estimation of site value (even if the land is 

undeveloped) to fulfil the requirement of justice, human dignity, equality and fairness. The preliminary 

issue is that compensation, in cases of claimed inadequacy like that of the Diobus, should be reassessed 

and payable by the State out of public funds redistributed through tax payers’ money. The inevitable 

question is whether it is the function of the state to make everybody happy or to make good 

opportunities lost in the past? Looking at the common law countries such as India, Canada, New 

Zealand, Malaysia, Zambia, Tanzania , Kenya, Belize - have they done well in the field of payment of 

adequate compensation in order to achieve just results from the original unjust taking without 

commensurate compensation? In the era of human rights consciousness, it is now the function of the 

State to right the wrongs of the past and restore what was unjustly taken. This is the principle of 

reparation and restitution which favours the reassessment of the under-compensation paid to the Diobus. 

This view is tenable under the principle that an award based on right to property, should be adequate in 

conformity with the human dignity and equal treatment - the expropriated landowners should be put in a 

better position. It is necessary to right the wrongs of previous regimes using the principles of restitution. 

Property Laws have to adjust to societal needs and create predictable adequate compensation for 

property ownership. 
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7.02. Summary Proposals for Reform - the Diobus should be given a share in the profits generated from Port 

Harcourt land such as payment of 5-10 percent of the annual property rates and ground rents (which the 

Board of Internal Revenue and the Ministry of Lands, Housing and Urban Development Rivers State) 

collected from the owners of properties built on State Lands such as the GRA’s (Government Reserved 

Areas) located on Diobus ancestral land acquired for public purposes. Similarly, 5-10 percent of the 

proceeds or profits which accrue from the use of airports, railways and stadia built on their ancestral 

land, should be paid not only to the Diobu but to all other expropriatees for subsequent acquisitions. 

This would give expropriated landowners a stake in the business venture sited on their land and provide 

an income yielding source for the Diobus comparable to the Indian legislation - The Right to Fair 

Compensation and Transparency in Land Acquisition, Rehabilitation and Resettlement Act 2013. It 

would also help to rebuild livelihoods in accordance with the United Nations Construction of Dams 

compensation guidelines successfully implemented in Canada and New Zealand. These compensatory 

provisions are a best practice model for the development in Nigeria.  

 

7.03. Conclusions – in spite of the differing views, – in the acquisition for public purpose, it is the function of 

the State to balance all the competing property interests - balance the civic responsibility such as public 

benefits of the community against private losses1065. The State should also be seen to make good 

opportunities lost in the past and remedy injustices of the past. This is the principle of restitution as a 

form of resettlement based on just and full compensation as advocated by some American scholars like 

Frank Michelman, Abraham Bell, Gideon Parchomovsky, James Durham, Margaret Jane Radin Thomas 

Merrill and Lee Fennell. This should be the guideline for compensation for subsequent acquisitions. This 

is the only way to achieve a just result from the original taking predicated on under-compensation to 

right the wrongs of the previous regime. It is advocated that Nigeria and many other countries should 

affect legislative reform by enacting a Native Title Act as a human right statute to protect indigenous 

people whose native lands were confiscated for public purpose projects of urbanization pursuant to State 

powers. 

 

7.04. Restatement of General Principles:- 

         This thesis has established that a statutory system of land acquisition as a regulatory purposeful 

development of the community is not alien to indigenous ideas. In pre-colonial Nigeria, customary land 
                                                 
1065  James E. Krier – The Taking –Puzzle Puzzle 38 William and Mary Law Review 1143-1150 (1997). 
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tenure recognised compulsory acquisition of lands for the need of the entire community. The landowner 

was paid compensation by way of resettlement in the form of an offer of alternative land or his 

descendants could attend the village school located on the land at no fees or at a subsidised rate. 

Sometimes the village council offered them up to 20 - 30 percent of the hire fees proceeds from the town 

hall/market stalls constructed on the compulsorily acquired land1066. This is based on the corporate 

use and enforcement of eminent domain. Historically, the enquiry also established that acquisition of 

lands for public purposes was introduced in order to establish cosmopolitan towns by the British 

colonial administration following the annexation of Lagos to the Crown by virtue of the Treaty of 

Cession 1861. There are also the continuing factors of rapid urbanisation, industrialisation and the 

housing needs of the growing population. The native land of the Diobus now known as Port Harcourt 

was acquired for these purposes. 

 

7.05   FINDINGS           

A number of findings have emerged from the above analysis:- 

(a)  So far the thesis has established that statutory land acquisition is a system of requisition of land for the 

general well-being of the populace. What was supposed to be for general public good has now 

metamorphosed for the benefit of multi-nationals under private, public partnership. The result is the 

exploitation of poor peasants whose means of livelihood were forcibly taken away through the land 

grabbing mechanisms introduced by the Public Lands Acquisition Act and the Land Use Act. The 

acquisition of lands in respect of pre-determined socio-economic goals - what was supposed to be for 

general public welfare, the enquiry has revealed, now served the commercial needs of privileged few. 

The adoption of the Indian State legislation which grants owners a partnership stake in the business sited 

on their expropriated land is the best solution to redress the under-compensation. It would rehabilitate 

the expropriated landowners by rebuilding their livelihood/enhance their income source for the future. 

 

(b) The examination of the historical documents for the acquisition of Port Harcourt land revealed that the 

Diobus as the native title owners were paid compensation which dispute as inadequate. They lost their 

only asset - productive arable land used for farming, hunting and access to the forest resources such 

medicinal plants and fishing settlements. The original uses in 1893 have since disappeared like the city 

of Singapore. The present lucrative uses such as seaports, airport, railway, industrial estates and 

                                                 
1066        The example is the Ngbuama Community Hall built on private land compulsorily acquired by Rumuodogo Town. The 

proceeds of hire fees paid by the celebrants hosting wedding, children’s dedications, anniversaries and other 
merriments/ceremonies are shared on pro-rata using the above criteria. 
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subsequent future uses should be accounted for in line with the Supreme Court of Nigeria decision in 

Nzekwu v. Attorney General of East Central State1067.  

 

(c) Observations show the successors-in-title to the expropriatees (the descendants of the original Diobus) 

as a result of the acquisition of their native title and urbanisation now live in squalor and are 

impoverished because their livelihood was taken away and under-compensated. In spite of the fact that 

the market value of their land was difficult to ascertain at the time of the original acquisition in 1913 and 

its amendment in 1928, by virtue of the future utilities, their native title had and still possesses a very 

high profitable value. Even if there were no market value for the land in 1913 – 1928, that alone should 

not be an impediment to redress the deprivation. It is only when the Diobus are given a stake such as the 

yearly payment of 5-10 percent of the net proceeds of ground rents and property rate taxes which accrue 

from their land, that the problem of under-compensation can be rectified. 

 

(d) The study revealed that Port Harcourt land originally swampy was acquired initially for the construction 

of a railway, create a western type urban metropolis to support the economic benefit of the colonial 

administration such as transportation of palm kernel, palm oil and coal to the United Kingdom for 

utilisation by British industries. In post-independence Nigeria, the conglomeration of industries from 

different parts of the world, has given Port Harcourt an international status for all categories of multi-

nationals. The Diobus should be given 5-10 percent of the net annual revenues which accrue from these 

business activities as way of rebuilding their livelihood/enhancement of income sources. 

 

 (e) The study further establishes that the Diobus were dislocated from their original family home at the Port 

Harcourt Club area, the present old GRA’s, from the present Government House/NEPA areas, Creek 

Road, Port Harcourt Prisons, Bundu shanties/sewers down to Government Comprehensive Secondary 

School area and the Trans-Amadi Industrial Layout. This constitutes social and economic disintegration 

– they were uprooted from their traditional settlements and their land of the above descriptions were 

used to build a railway, a seaports, housing, industrial estate and for the creation of Port Harcourt 

cosmopolitan town and total urbanisation. 

 

 (f) The study also revealed that in relation to the pre-independent application of the Public Lands 

Acquisition Act, it is discernible that even though the colonial government created an orderly 

                                                 
1067      (below). 
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development rather than the hitherto unplanned settlements, the entire expropriation was to acquire the 

lands from the poor people and divide it amongst1068 the ‘well-to-do’ which constitute politicians, 

business tycoons, influential people and multi-nationals. 

 

 (g) The descendants of the Diobus whose opinions were sampled reveal that the acquisition of their 

ancestral lands did not benefit the majority of them in spite of the sophistication of Port Harcourt urban 

town initially built by the British colonial administrators and later expanded by the Nigerian 

government. The Diobus intention is not to reclaim the land through the process of restitution but to seek 

an urgent solution to redress the issue of under-compensation to ensure the hardships caused by 

displacement are ameliorated through the rehabilitation processes of rebuilding their 

livelihood/enhancement of income sources. 

 

 (h) The present urban renewal and regeneration of 2007 - 2015 whereby substantial portions of their 

buildings were demolished for road reconstructions, expansions, slum clearances, worsened their 

position because the Diobus encountered losses of income because for subsistence, they relied on rents 

accruing from few houses they built had. 

 

(i) The Diobus prior to the acquisition of their native title used it for subsistence even though it was 

undeveloped. They used it to farm, forage, and hunting for game in their forest reserves where they also 

collected medicinal plants and fished in the creeks. Today, they can no longer carry on their traditional 

occupations due to the acquisition of Port Harcourt. This amounts to the disturbances of usufructuary 

rights which entitle them to adequate, just and full compensation.  

  

 

 

 

7.06 DISCUSSIONS ON POSSIBLE IMPROVEMENTS OF THE PROBLEMS 

 

In Amodu Tijani v. Secretary Southern Provinces1069the compensation payable was based on the 

disturbances of the usufructuary rights of the community’ owners of the land whose native title was acquired 

                                                 
1068  Utuama, A.A. - Statutory Control of Land Use; Case Study of Metropolis - PhD thesis 1990 University of Lagos 220. 
1069 (1914-1922) 3 NLR 24. 
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and vested in the British Crown. Similarly, S. 35 (1) Land Tenure Law 19621070 recognized the payment of 

compensation for disturbances, inconveniences and potential value of the land.1071 In Makeri v. Kafinto1072 the 

Court of Appeal based compensation for compulsory acquisition not only on unexhausted improvements on 

land but also for inconveniences caused by the disturbances of acquisition and compensation was further paid to 

the person farming the land at the relevant time. The Land Use Act 1978 should be amended in this direction, if 

repeal is not possible. In Maja v. Chief Secretary of the Government,1073 the West African Court of Appeal 

and the Privy Council sympathized with the claimant and accepted as a good proposition of law, the argument 

that an award of compensation should take into account the development possibilities and the business 

prospects of the compulsorily acquired land, but rejected it as inapplicable in the case at hand because of a lack 

of evidence that there was any future potential or value in the site as a salt manufacturing factory. But in 

Nzekwu v. Attorney General of East Central State,1074 the Supreme Court of Nigeria appears to have 

overruled the Maja case as it ordered compensation to be paid for the site value, which comprised - the loss of 

future development potential such as the building prospects of the compulsorily acquired land. The Supreme 

Court reflected these future utilities, projections and undeveloped possibilities and awarded compensation 

covering the period of time the owners would be deprived of the use of the land through capitalization of 25 

years of purchase. Their Lordships were emphatic that the present agricultural uses would soon be replaced by 

more lucrative ones such as building plots. Similarly in Commissioner of Lands v. Aneke1075 it was held that 

the present user as agricultural lands would disappear in few years for a better future user as residential building 

land with industrial potential. Anya J (as he then was) held that even though the land had present agricultural 

user, its future potential was visible through the development activities going on within the vicinity such as the 

existence of schools, churches and other buildings already occupied by tenants in the area. His Lordship 

emphasized that buildings constructed with asbestos roofing represent the standard housing for the average 

Nigerian in the neighbourhood, the presence of electric poles confirmed its potential without that NEPA 

(National Electric Power Authority) would not have been able to extend electricity supply to that area. 

Moreover, it is connected to other urban towns through motorable roads. 

                                                 
1070 (Northern Nigeria). 
1071      See Shell Petroleum Development Co. Ltd v. Farrah (1995) 3 NWLR (Pt.382) 148 at 149 CA awarded damages for 

disturbances to surface right to farm, build and utilize land under Petroleum Act 1969. There is no justification why owners 
of vacant underdeveloped land should not claim compensation under the Land Use Act on the basis of the deprivation of the 
user inspite of the lack of structural developments, Section 114 Land Clauses Consolidation Act 1845, Section 2 (2) 
Acquisition of Land (Assessment of Compensation) Act 1919, Compulsory Purchase Act 1965 (English statutes). 

1072  (1990) 7 NWLR (Pt.163) 411 at 415 & 420 decided under section 35 (1) Land Tenure Law 1962 of similar effect. 
1073  (1948) 12 WACA 392, affirmed PC (1952) 12 WACA 395. 
1074 (1972)  2 ECSLR (Pt.1)323 at 324 & 333 (1973) ALL NLR 543 (1972) 5 SC 224 at 242-243 (1973) 3 UILR (Pt.3) 397 at 402 

& 412 
1075         (above) 
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From the foregoing discussion, it is clear that even though the Diobus’ native title lacked modern 

infrastructures as at 1913, they would rely on Nzekwu v. Attorney General of East Central State of 

Nigeria1076 to claim further compensation which would be reassessed to accommodate the capitalization. The 

sum of £7,550 paid to the Diobus in 1928 would be multiplied by 100 (1913 – 2013) years of purchase in order 

to give them adequate, fair, just and full compensation. Based on Commissioner of Lands v. Aneke1077 the 

Diobus compensation would be reassessed at a higher rate because their lands with agricultural users in 1913 

were disappearing in face of future industrial potentials. The evidence adduced in Woluchem v. Gudi1078 and 

Timothy Agbaka v. Edward-Amadi1079 showed that building activities were present in the vicinity as far back 

as 1893. The Diobu community, as the then simple and unsophisticated society granted customary leases to 

Okrikan villagers now occupying the North-Eastern flank of Trans Amadi Industrial Layout. These building 

activities that went on at Port Harcourt - the Diobus and their customary tenants built schools, churches, 

established yam/fish trading settlements and markets which prompted commercial and industrial activities 

within. The above facts show agricultural users were disappearing in favour of residential, commercial 

buildings and industrial operations were gaining ground as far back as 1893. Diobu native title had enormous 

future development potentials whose value continued to enhance yearly to date. Their native title, though 

converted into a right of occupancy estate in land subsequently - despite the lack of significant structures 

erected prior to the 1913 acquisition - possessed physically unexhausted improvements thereon which could be 

suitably utilized for a variety of purposes. Logically, several methods exist by which the land can be effectively 

utilized. The potentials for future development are many such as seaports, airports, railway, building plots for 

residential, commercial purposes and industrial uses by multinationals and oil companies. These realized 

prospects should be taken into account in the advocated reassessments and be duly compensated. In order for 

compensation to be truly adequate, all the rights enjoyable or derivable from the land, for example - the case of 

the swampy land, the advantages such as the natural vegetation, deprivation of use of medicinal plants in the 

forests reserve and proximity to the sea and roads, ought to be taken into account in the advocated reassessment 

of compensation. In Commissioner for Lands v. Daniel,1080 the West African Court of Appeal based the 

compensation payable to the owner, whose property was acquired for public purposes both on the land’s site 

value itself and on the buildings erected thereon. In order to promote fairness, adequacy and full compensation 
                                                 
1076         (above) 
1077         (above) 
1078         (above) 
1079         (above) 
1080 (1936-1937) 3 WACA 125, 127 (per Lioyd C.J.). See also Tanzanian High Court case of Nsanga–Wale V. Nwamlina (1979) 

LRT (No.2) 13 at 14 where Mwesiumo J held that the owner of land is entitled to compensation for crops and unexhausted 
improvements on the land compulsory acquired, 
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and to ensure that nobody is deprived of any right derivable from his/her land whether developed or not, it is 

suggested the inclusion of the following factors in the proposed amendment of the Public Lands Acquisition 

Act, as the basis for valuation as follows: 
 

1. The amount of compensation should take account of not only the physical/visible improvements on the 

land in the form of buildings, installations and economic trees, crops planted or growing thereon as 

stipulated under Section 29 of the Land Use Act 1978 but also the vacant undeveloped land’s site 

value1081 and the future development potentials such as the prospective uses/utilities1082. 

 

2. Loss of present and future profits/income that should have accrued from the effective and judicious use 

of the land. 

 

3. The sellable site value – the possibility of the vacant undeveloped or unimproved agricultural land being 

sold off in plots in the future and being put to its best use by the holder and its subsequent development 

such as potential housing and industrial estates. 

  

The inclusion of these proposals as criteria in the advocated reassessment of supplementary compensation 

would no doubt enhance fairness, just and full compensation as it can hardly be denied that all lands whether 

developed or undeveloped possess some degree of utility1083 which ought to be recognized and compensated. 

 

Equally advocated is the reassessment of compensation by independent estate surveyors and valuers rather than 

the Land Use and Allocation Committee as it would ensure impartiality and adequacy. The onus would be on the 

Diobu native title owners and others with limited interests whose interests were acquired, to prove that they are 

entitled to more than what the Authority – Federal Government of Nigeria (FGN) and Rivers State Government 

(RVSG) would offer them as compensation.1084 This is because the assessment by an appropriate officer under 

Section 29(4) (5) of the Land Use Act 1978 may not produce a fair result since the officer being a civil servant 

employed by the Governor which is the interested/acquiring authority. The danger is that the appropriate officer 

would give a favourably tailored under-assessment or possibly a gross under valuation to please his boss, the 

                                                 
1081       Commissioner of Lands v. Adeleye (above), Chairman Lagos State Property Development Corporation v. Ottun (above) and 

Amodu Tijani v. Secretary Southern Province (above) Salako v. Salako (above). 
1082  Nzekwu v. Attorney General (above), Commissioner for Lands v. Aneke (below). 
1083  See Commissioner for Lands v. Aneke (below). 
1084 Salako v. Salako (above), Commissioner of Lands v. Aneke (below). 
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Governor1085 thus undermining the pecuniary interests of the native title holders. In the same vein, making the 

Land Use and Allocation Committee (LUAC) rather than the law courts the final arbiter of disputes regarding 

the quantum of compensation due to the expropriated landowner under Section 30 of the Land Use Act 1978 is 

criticized as unjustifiable and a call is made for reform. The Land Use and Allocation Committee members are 

agents of the Government and the rules of natural justice/fundamental rights enshrined in our Constitution 

would be breached if they were given arbitrary power to assess any amount of compensation sought. 

Government and its agents would be judges in their own cause and therefore fairness and impartiality may not 

be guaranteed. One suggestion is the adoption of a ‘Specialized Land Court’ along the lines of the Maori Land 

Court in New Zealand and Collector of Lands Revenue like in Malaysia, Uganda, and the Lands Disputes 

Tribunals in Kenya,1086 Tanzania,1087  Zambia and Lands Compensation Assessment Board in Zimbabwe who 

are independent assessors.1088 The members of the land tribunals are specialists in land matters comprising 

lawyers, estate surveyors, valuers and realtors with skills for quicker dispensation of acquisition claims. These 

common law countries have specialized Land Tribunals with personnel skilled in land matters and it possesses 

special advantage of flexibility of procedures and they are not bound by the rigid rules of evidence obtainable in 

the ordinary courts. In Gatooma v. Crook1089 to ensure quicker dispensation of cases, the former Rhodesia 

(now Zimbabwe) constituted a Compensation Assessment Board like the Lands Tribunal under the statute. It 

comprised the Chairman and two other members - persons who possess expert knowledge on land matters such 

as lawyers, chartered surveyors, estate agents, engineers and architects of many years standing. The Court of 

Appeal accepted that these members through the nature of their profession and experiences in their country have 

acquired expert knowledge in the subject matter such as the valuation of buildings and similar structures. Lewis 

JA stressed that the court is not in as good a position as the tribunal on these expert matters and appellate court 

would only interfere in its findings, if it is proved that its decision was clearly unreasonable1090   

 

                                                 
1085 Commissioner for Lands v. Aneke (below), where the Government valuer deliberately under assessed the value of the 

property, which was rejected in preference to the valuation carried out by an independent Surveyor which the Court accepted 
as thorough and realistic. 

1086 See Land Disputes Tribunal Act 1990 (Kenya). See also Kenya New Land Acquisition Compensation Tribunal Points to 
More Land Expropriations newsletter 1-3 of 28th November 2008 where five members who are experts in land affairs, which 
comprised eminent Land Lawyer, registered surveyors, a prominent businessman, and a prominent farmer – all of them, not 
less than 10 years standing in their profession, were appointed members of the tribunal. 

1087 Land Tribunal Act 1994 Tanzania. 
1088 S. 20 Land Act 1975 (Zambia) established the disputes settlement lands tribunal- Attorney General v. Luguru (2001) ZLR 66 

where Zambian Supreme Court held that the jurisdiction of land Tribunal is limited to the settlement of land disputes and not 
an alternative forum to the High Court where parties can contest claims through writ of summons. 

1089 (1974) Rhodesia Law Reports 321. 
1090 Ibid at 326. 
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It is suggested that the Modern Methods of Valuation,1091 which provides the use of five criteria in the valuation 

of land possessing future prospective building value, be used as a blue print for the proposed reform. They are 

as follows: 

 

7.07 THE PRINCIPLE OF DEFERMENT 

 

Firstly, we should determine the best use/value to which the land or the property can be put to in the future. This 

is the principle of deferment. It means the estimation of the market value of the land when put to its best use in 

the future and a deduction would be made based on the calculations of the deferred income which would be 

derivable from the land if sold out in plots over a given period. In Abiodun v. Chief Secretary of 

Government1092 their Lordships conceded this principle as a fair method of assessment of compensation 

applicable in England but nevertheless rejected its application in Nigeria because of the lack of reliable 

precedents. Verity C.J. observed that: 

…. “There is no evidence of its practice in Nigeria; the courts never recognized its existence in the assessment of compensation 

under the Public Lands Acquisition Act1093” 
 

In spite of the above, the Supreme Court has given recognition to this principle in Nzekwu v. Attorney-

General East Central State of Nigeria1094, which seems to have impliedly negated and overruled the West 

Africa Court of Appeal and Privy Council’s judgment in Abiodun’s1095 case 

 

 

 

 

 

 

7.08 MARKET VALUE OF THE LAND WHEN PUT TO THE BEST POSSIBLE FUTURE 

USE – SPECIAL ADAPTABILITY OF THE LAND  

                                                 
1091 Armatys, Askham & Green – Principles of Valuation (2009) 103 155 (Estate Gazette), Modern Methods of Valuation by 

Lawrence & May, 18 Ed. (2006). 
1092 (1949) 12 WACA 525 at 527 Aff’d (1949) 12.WACA 530. 
1093 Ibid. 
1094         (1972) 2 ECSLR (Pt. 1) 323 at 324 & 333 (1973) ALL NLR 543 (1972) 5 SC 224 at 242-243 (1973) 3 UILR (Pt. 3) 397. 
1095         (1949) 12 WACA 525 at 527 Aff’d (1949) 12.WACA 530 
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Secondly, we should also estimate the market value of the land when put to the best1096  and highest1097 future 

use. A valuation based on the best and most advantageous use of the property rather than the current use and 

market value, allows the owner to prove this special fact.1098 This is in consonance with the UN framework1099 

of a traditional balance sheet approach to the assessment of costs and benefits in land acquisition. To ensure the 

adequacy of compensation, multiple stakeholders must be compensated for every use and all uses associated 

with the land. To accommodate these international requirements and best practices, we should consider again 

the time which will elapse before the land can be so used and the time of ripeness of the land for development 

can be assessed. We should further estimate the costs of carrying out works required to mature the land or to put 

it to the proposed best and highest use. These modern methods of valuation were endorsed partly in 

Commissioner of Lands v. Aneke1100. Here the issue for determination was the adequacy of compensation for 

land compulsorily acquired by the Government for the settlement of disabled civil war veterans. The 

government relied on the valuation report of its officer to offer compensation of £24,000 as payment of capital 

value of the land, crops, economic trees thereon as its valuation officer regarded the land as exclusively 

agricultural with no present building potentialities whilst the three other independent valuers called by the 

owners testified that it was “residential accommodation land” presently used for agricultural but ripe for 

building purposes. The Court held that fair and adequate compensation is the capital valuation based not only on 

the present user as agricultural land but on higher future use - potential as residential land having also industrial 

qualities. Regrettably emphasis was placed on an open market value at the date of acquisition rather than the 

value which the land would command in the future when put to its highest and best use. Anya J. (as he then 

was) enumerated the factors to be considered in the assessment of compensation for the best future user relying 

on the data of comparative land transactions in the neighbourhood provided by the expert evidence of the 

surveyors and accepted that the agricultural users would disappear in a few years and that the land would 

become building sites. His Lordship was convinced that the land had building potential from the activities 

                                                 
1096 This principle or basis rejected in Maja & Abiodun cases (above) was accepted by Supreme in Nzekwu v. Attorney General 

East Central State (above) 
1097 Highest and best use – See Brown, Douglas – Land Acquisition op.cit 105, John Keogh – Special Value of Land in 

Compulsory Acquisition Cases 2-5 (2001) 21st – 24 Pacific Rim Real Estate Conference Australia, Larbi, W.O., - 
Compulsory Land Acquisition and Compensation in Ghana: Searching for Alternative Policies and Strategies – paper 
presented at FIG/FAO/CNG Seminar on State and Public Land Management Verona Italy 9th-10th September (2003)  

1098 S.63 Land Clauses Consolidation Act 1845 (UK pre-1900 statute of general application but applicable subject to local 
variation in Nigeria) allowed for compensation in excess of market value for special adaptability of land, – Turner v. Minister 
For Public Instruction (1956) 95 CLR 245, Adelaide Clinic Holding Property Ltd. v. Minister For Water Resources (1988) 65 
LGRA 410, Hill v. R (1980)7 QLCR 128, Brighton City v. Road Construction Authority (1985) 59 LGRA 262 and Yates 
Property Corporation v. Darling Harbour Authority (1991) 24 NSWLR 156 (CA New South Wales Australia)   

1099 UNO Right to Development (1986), Declaration of Rights of Indigenous People (2007), World Commission on Dams (2006) 
and Roquet and Durocher (2006) 51. 

1100 (1973) 3 ECSLR (Pt.1) 207, 210-215. 
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within the vicinity such as the existence of schools, churches and tenants occupying neighbourhood buildings. 

The other factors were the presence of buildings constructed with asbestos roofing sheets which represent the 

average living standard, the electricity supply to the area and its connection to urban towns with motorable 

roads. His Lordship however pointed out the similarity of Aneke’s case, which was based on the present user as 

agricultural lands with its future potential user as residential land also having industrial qualities and that of 

Maja’s case, which also involved the principle of deferment in an estimation of the market value when the lands 

are put to the best user in future. These are in line with Nzekwu’s case even though not specifically referred to. 

 

7.09 COMPARATIVE METHODS 

 

This would entail as well the collection of data of all the land transactions in the neighbourhood.1101 To 

determine the entitlement to compensation and the quantum payable, consideration must be made to the 

surrounding lands of similar quality within that area or the vicinity. In Salako v. Salako,1102 the Court adopted 

the formula used in paying owners of adjoining properties of similar quality after accepting expert evidence 

regarding the state of affairs in the vicinity at the date of acquisition. George J. differentiated and adopted 

certain figures or amounts in respect of properties categorized as shops/commercial, industrial, residential and 

slum areas. Based on this, His Lordship awarded compensation for the reversionary site value, such as the value 

of the site without building on it. Similarly in Chairman Lagos State Development & Property 

Corporation. v. Ottun1103, the quantum of compensation awarded by the court for compulsory acquisition was 

minimal because the property in question was situated at a residential slum area of central Lagos where the 

streets were un-tarred and not navigable. 

 

 

 

 

7.10 RESIDUAL METHODS 

 

This is used for developed land. By this method, the remaining useful or economic life span of the existing 

unexhausted building and the potential improvements and the quality of the structural value are assessed. In 

                                                 
1101 Commissioner for Lands v. Aneke (above), Nzekwu v. Attorney General (above). 
1102 (1973) 9 CCHCJ 5, 7-9 per George J. 
1103         (above) 
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Salako v. Salako1104 the court also applied this principle and based the compensation on a useful life span of 

the property for 13 years more and rents which would accrue for the capitalized period. In Chairman Lagos 

State Development and Property Corporation v. Ottun1105 the estimated structural and economic life of the 

property was also assessed at 13 years more at the date of acquisition. 

 

7.11 INVESTMENT METHODS 

 

This is the method of valuation based on the value of the site either with or without buildings when properly 

invested for a given period. In Chairman Lagos Development & Property Corporation v. Ottun1106 

applying this method, Bakare J held that the value of land appreciates and if the life span of the property had 

been assessed to be 13 year more, the value of the land upon a fair market value that would have been higher at 

the time of the publication of the scheme of acquisition in the newspaper and in the government official gazette. 

His Lordship was inclined to consider and assess the capital value based on a 13 years life span. In Nzekwu v. 

Attorney General East Central State1107 the Supreme Court awarded compensation based on capitalization of 

25 years purchase. 

 

It is necessary to advocate the necessary amendments and transformative reforms of the compulsory lands 

acquisition laws in the interest of fairness and the spirit of adequacy of compensation and non-deprivation to 

cure land-related injustices. These cases decided under the Public Land Acquisition Act provided an 

illuminating, vital and indispensable guide for outright repeal or the proposed reform of Section 29 of the Land 

Use Act 1978 and an attendant assessment of compensation.  

 

 

 

7. 12. CONCLUSION 

 

In conclusion, it is suggested that the reforms should take account of the above. The adoption of the present 

                                                 
1104         (above) 
1105         (above) 

1106         (above) 
1107  (above) 
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potentialities and future expectations – the “deferment method” - is advocated as the best criteria1108 as it would 

promote equity and fairness. It is strongly argued that for compensation to be adequate, deprivation of the right 

of use of the Diobus’ native title presently and in future must be accounted for and made good by the 

government – the agency who acquired the land. This is because compensation can hardly be considered 

adequate unless and until all the present and future rights derivable/enjoyable over the land compulsorily 

acquired or revoked are paid in full. Any attempt to deprive the holder of undeveloped land would negative the 

very essence of the fundamental right to property guaranteed by S. 44 Nigerian Constitution 1999. In an 

apparent recognition of this principle of fairness in the assessment and award of compensation, SS. 

6(a), 6(d) 2 & 13 (b) Land Use Regulations 1979 (Anambra & Enugu States of Nigeria)1109 were 

enacted which contain the implied covenants and conditions on the part of the holder of an agricultural 

certificate of occupancy such as use for grazing - to pay compensation to the landowner, as may be fixed or 

assessed by the Governor or his authorized agent in respect of the disturbances in their use or occupation of the 

land. 

 

This sensible approach ought to be applied to the Diobus’ native title as it is simply unjust to deprive the owners 

of due compensation simply because of the lack of physical structures as unexhausted improvements.1110 What 

is more, it is a matter of common knowledge that most plot owners acquired their title to a right of occupancy as 

vacant land from the original vendors or landlords by virtue of sale, conveyance and other form of dispositions 

after the payment of sufficient consideration1111. This occurred prior to the time they developed the land they 

purchased. They also spent money to pay the second category of property taxation called consent fees in the 

process of seeking the necessary consent1112 or approval of the Governor or local government council 

respectively.1113 Apart from paying the agreed price for the vacant or undeveloped land, the purchasers or 

holders of the right of occupancy incurred other expenses in the first stage such as payment of the solicitor’s 

charges for preparation of the deed of conveyance and payment of stamp duty – the first stage of property 

taxation.  In the second stage in the process of the development of the vacant land, they also incurred further 

expenses such as the payment of land surveyors’, architects’-building engineers’ and the estate agents’ 
                                                 
1108 Jack-Osimiri, U. – Native of Land Title and Compensation for Compulsory Acquisition (2006) Vol. 9, 196-209 Yearbook on 

New Zealand Jurisprudence  published by the School of Law, University of Waikato Hamilton & New Zealand Centre of 
Jurisprudence.  

1109        ANSLN No. 38 made by the Governor pursuant to powers conferred by Sections 3, 49 Land Use Act 1978, Regulation 
ANSLN No. 39 (1979). 

1110 Jack-Osimiri, U. – Award of Compensation to holders of Undeveloped Plots - Case for Reforms (1991) Vol. 2 Justice Journal 
(No.4) 29-34 

1111 Based on the personal experience of the author in his real property and conveyancing practice. 
1112 Jack-Osimiri, U. – Can Power of Attorney Avoid the Consent Provisions under Land Use Act 1978? Conveyancing Practice 

(1990) Vol.3 Journal of Business and Property Law pp.1-42 (Gravitas Publications)  
1113 Sections 21 and 22 Land Use Act 1978; Savannah Bank Ltd. v. Ajilo (1989) 1 NWLR (Pt.97) 305. 
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professional fees. The third stage involved the payment of registration, statutory fees for seeking consent, and 

other incidental charges to perfect the conveyancing documents at the Ministry of Lands and Housing1114 which 

no doubt increased the cost of the land, in spite of the obvious lack of development of physical structures 

thereon. 

 

The fourth stage is where the purchasers improve the land acquired by erecting buildings and physical structures 

thereon which further increases the value of the land, the subject matter hitherto classified as vacant or 

undeveloped. It is strongly arguable that the first stage (such as the purchase of land and performance of 

customary rites and the second and third stages which involve the payment of service charges to professionals 

engaged in real property practice, to facilitate the acquisition, perfection and transfer of title) ought to be 

compensated in the interests of fairness. It is further argued that section 29 of the Land Use Act 1978, which to 

compensates only the fourth stage such as the erection of structures to the exclusion of the first, second and 

third stages appears to be an unjustifiable deprivation. This would negate the very essence of the Land Use Act 

which was never intended to deprive anybody of their beneficial interests and rights in land despite making the 

Governor a trustee or administrator as opposed to a beneficial owner, of all the lands in the State. The suggested 

amendment should take into consideration that the value in vacant or unimproved land appreciates over a given 

period, and that this real appreciation in value of real property, is not the same as the spiralling effects of 

speculation which the Land Use Act 1978 was intended to address and cure.  

 

7.13 POLICY ADOPTION AND PROPOSALS FOR REFORM 

 

The State should adopt this policy to attempt to balance competing interests because it has a responsibility to 

make good opportunities missed in the past. Individuals and groups, who have been victims of inadequate 

compensation for compulsory land acquisitions such as the Diobus, should be recompensed from the public 

coffers redistributable amongst the tax payers. The State may raise the defence that their cause of action is 

statute barred because it is predicated on interests in land in excess of the limitation period of 12 years and 

therefore these have expired. This would definitely defeat the action and prevent the depletion of the treasury. 

Exceptions could be made out through the application of Human Rights legislations (discussed below), as the 

Diobus were prevented from enforcing their right to adequate compensation not by negligence but by virtue of 

50 years ban on sensitive colonial documents which led to loss of their case at the High Court, West African 

Court of Appeal and the Privy Council in 1953. No doubt, it is the function of the State to balance the interests 
                                                 
1114 Jack-Osimiri, U. – Application for Certificate of Occupancy, Legal Issues, Practice and Procedure (1991) Vol.  2 Justice 

Journal (No. 2) 1-52. 
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of individual land owners and that of the entire community1115 and promote a new regime of property law, 

which would ensure just, adequate and full compensation. This proposition is defensible at least on the 

reparation angle. The reassessment of the disputed compensation paid to the Diobus is tenable under the general 

principles of human rights of fairness and equality in response to the guarantee stipulated by Article 27 United 

Nations Declaration on the Rights of Indigenous Peoples 2007 (UNDRIP) which imposed protection to the 

lands, territories, natural resources, economic, social and cultural rights of indigenous people which includes the 

Diobus. The present United Nations Indigenous Peoples Partnership (UNIPP) facilitates full realisation of 

indigenous peoples’ resources, finances and economic well-being arising from the exploitation of their lands 

and resources by the government and other extracting industries. Under this provision, we can make a case for 

the Diobus reassessment of compensation as a means of protecting them from poverty. This is in consonance 

with the principle of law that the expropriated landowners should not be placed in a worse position as a result of 

the compulsory acquisition. While some of them are wealthy professionals, the vast majority of the Diobus’ live 

in poverty because their livelihood has been acquired by the government and as a result of worldwide 

inflationary trend, market value compensation can no longer sustain them. The compulsory sacrifice the Diobus 

made was necessary in order to create wealth and strength for the entire community. It should be equated with 

recompense for the confiscation of their native title without commensurate compensation. This is the principle 

of restitution designed to bridge the widening gap between the ‘haves’, the ‘have-little’ and ‘have-nots’. 

Property laws have to adjust to the society’s needs and create predictability over ownership, so that adequate, 

fair, just and full compensation be paid for compulsory acquisition. 

 

The Diobus were displaced and lost their livelihood derivable from their native title. The researcher proposes 

that they should be provided with revenue sharing entitlements to the proceeds of at least 5-10 percent which 

accrue as ground rents paid annually by the holders of State’s leases of 99 years to the Ministry of Lands and 

Housing. The allottees of market stalls and Multinational companies granted plots of land also pay property 

rates and fees to the State Board of Internal Revenue (SBIR) and to the Federal Board of Inland Revenue 

(FBIR) and Port Harcourt City Local Government Council. It is suggested that at least 5-10 percent of these 

revenues which accrue yearly from the Diobus’ land should be paid to them. The allottees of Diobus’ lands such 

as Multinationals should be compelled through legislative amendment to part with two percent of their profits to 

the native Diobus’ as royalties for their ancestral lands acquired for public purposes. This is in conformity with 

the equitable principle of restoration, enhancement of income and the rebuilding of the livelihood of culturally 

                                                 
1115  What the author called - ‘Taking, - Puzzle, Puzzle – See James E. Krier 38 William & Mary Law Review 1143-1150 (1997). 
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vulnerable indigenous ethnic minority1116 groups. The Diobus who depended on the natural resources which 

accrue from their ancestral land for subsistence should be given pro-rata proceeds accruing from the sustainable 

management of the benefits derivable from the acquired land. Notable examples are found in Canada and New 

Zealand where indigenous people who traditionally depended on the use of their native lands for hunting, 

farming, trapping, medicinal plants, fishing and other wild life activities were compensated for the loss of 

habitat and wild life resources. Maximised economic spin-off, training and employment benefits were offered to 

them by the government1117. Incomes which accrue to the displaced communities for the loss of the use of the 

creeks for fisheries were also restored in Canada1118. There is no reason why the Diobus’ compensation should 

not be reassessed along this line to account for the loss of arable lands used for farming, reserved forest used for 

hunting, for the collection of medicinal plants and fishing rights in creeks. Similarly, five percent of the 

proceeds which accrue from the use of the airports, railways, seaports and stadia built for sports should be given 

to the native title owners including the Diobus as a form of annual compensation for displacement. This is the 

only way to re-empower1119 them, rebuild their livelihoods and guarantee a better future – a flow of income for 

the landless Diobus. Although it may be argued that these constitute depletion of the treasury till of the State 

when balanced with the competing interests of indigenous people and the current world-wide wave of 

reparation in line with the United Nations Declaration on the Rights of Indigenous Peoples 2007, the balance 

tilts in favour of re-empowerment and reassessment of the under-compensation paid to the Diobus.  

 

Legislative reforms are advocated in line with the Public Lands Acquisition Act along the line comparable to 

Indian Act1120. Under this new law, the villagers who are compelled to part with their lands to the State for the 

public purposes of industrial projects, residential estates and special economic development zones have to be 

co-opted into the processes as co-shareholders and partners in the profit sharing arrangement of the business 

enterprise1121. In addition, this legislative reform also grants solatium monetary compensation for injured 

feelings, suffering, losses beyond actual damages in the form of “uprooting allowances” (displacements) to the 

                                                 
 
1116  Gagnon L, Klimpe J.E & Seelos K. – Need to Reduce Poverty – Comparing the Recommendations of World’s Commission 

on Dams and International Energy Agency (IEA) Initiative on Hydropower Energy Policy November (2002)  1299-1304,  
Federico Lenzerini Reparations for Indigenous Peoples; International and Comparative Perspective (2008) Oxford University 
Press p.580, Siegfield Wiessner  Right and Status of Indigenous Peoples; A Global Comparative and International Legal 
Analysis (1999) vol. 12 Harvard Human Rights Journal 57-560, and Alexandra Xanthaki - Indigenous Rights and United 
Nations Standards (2007) Cambridge University Press 667-670 . 

1117  Laforge & Sainte-Marguerite –Dames in Quebec UNO Commission Reports (1994 and 2003). 
1118  Siegfield Wiessner - Indigenous Sovereignty; A Reassessment in Light of the UN Declaration on the Rights of Indigenous 

Peoples (2008) Vol.41 Vanderbilt Journal of Transnational Law 1141. 
1119  James Anaya, Siegfried Wiessner - UN Declaration on the Rights of Indigenous Peoples; Towards Re- empowerment (2007) 

Vol.3 October 389. 
1120 Right to Fair Compensation and Transparency in Land Acquisition, Rehabilitation and Resettlement (India)  Act 2013 
1121 Tribune Real Estates in Indian (2008) 5th January 1-3. 
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farmers as their compulsory retirement from their farmlands compulsorily acquired1122. The Indian method of 

co-option of the expropriated landowners into the business enterprise sited on the acquired land has been 

suggested as the most suitable model reform. This is an effective solution as the natives who are displaced 

would be given commensurate shareholding in the firms sited on their lands in pursuit of the public purposes 

whose global trends have continued to tilt towards economic development in the much orchestrated public and 

private sector partnership (PPP) of the modern era. This “best practice” obtainable in India should be imported 

into Nigeria which would make the natives part of the business enterprise If this Indian legislation is adopted in 

Nigeria, the problem of inadequacy of compensated would be solved. This additional compensation would lead 

to the qualitative management of the expropriated land and protection of the property rights of the expropriated 

landowners from a human rights perspective. This “pro-natives” model of compensation is a proper antidote to 

the uncertainties of the actual and real value to be placed on the compulsorily acquired land, in view of the 

unreliability and fallibility of market value, as the criteria for the assessment of compensation in a hyper-

inflationary world. By making the natives’ part of the stakeholders of the business ventures foisted on their 

lands, their lands would continue to be a source of enduring income in order not to disconnect their livelihood. 

This is also in conformity with the ‘best practice’ of restoration, enhancement of the sources of income and 

rebuilding of the livelihood of the expropriated landowners obtainable in Canada and New Zealand1123 

respectively.  This would constitute adequate resettlement/rehabilitation of the owners whose lands were 

acquired for public purposes otherwise it would amount to economic injustice, in line with the monetary 

equivalent or provision of alternative accommodation/resettlement already known to our laws1124. This is a 

normative compensation policy structured along ‘benefits sharing mechanism’ whereby the landowners 

participate as stake-holders1125 in the form of sharing the monetary benefits generated by the operations of the 

projects sited on the acquired lands - shares by the investors and the host communities. This is in line with 

Article 27 of the United Nations Declaration on the Rights of Indigenous Peoples to partake or share in the 

benefits1126 derivable from the lodestar of scientific and technological progress recorded in the form of revenues 

                                                 
1122 Tribune Real Estate op.cit. 2-3. 
1123        Roquet and Durocher - World Commission on Dams Reports (2006) 10-51. 
1124     Under S.33 (1) Land Use Act 1978, the Governor may in his discretion offer resettlement/reasonable alternative accommodation 

in lieu of monetary compensation. This is not a right but mere discretion vested on the Governor. The proposed reform of 
Public Lands Acquisition Act should incorporate this as a right of the expropriated landowner to demand for resettlement in 
form of a stake in the business sited on the land in line with model of Indian best practice in lands acquisition compensation. 

1125  Vincent Roquet and Carine Durocher – Compensation Policy (2006) UNO Environmental Programme Dams Development 
Projects 15th September 1-10. 

1126  Erica-Irene A. -  Indigenous, Keepers of our Past – Custodian of Our Future, Copenhagen, International Works Group For 
Indigenous Affairs 2008, Nicola Wenzel Das Spannungsverhaltnis zwischen Gruppencchutz und Individalschuts im 
Vollkerrecht, Heidelberg, Springer, 2008. 
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derived in their compulsorily acquired land1127. 

 

It is further advocated that the Land Use Act should be repealed because it is a socialist legislation incapable of 

operating and controlling a capitalist’s economy such as Nigeria1128. It is a confiscatory piece of legislation 

which expropriates lands of the poor people, divide same amongst the rich people and their multinational 

business partners. To this extent it does not fulfil the human rights aspect of compensation which emphasizes 

social justice. Instead of the pursuit of prudent land management in the former British colonies which are now 

independent African states, there is a continuation of the traditional colonial approach of the individualisation of 

land tenure through the land market policy and the demise of customary land tenure.1129 The author stresses the 

need for a transformative policy which meets the requirement of social justice. This transformative idea would 

be predicated on the rebuilding of the livelihood and enhancement of the income of the expropriated landowners 

and towards a partnership in the businesses sited on the acquired land. 

 

 It has been a gradual transformation of public lands into private ownership and the greatest beneficiaries are 

large scale farmers and real estate owners. The Land Use Act confiscates the land from the poor owners and 

gives it to rich business tycoons. It impoverishes the peasant owners by providing them with a pittance in 

compensation hinged only on unexhausted improvements to the land. The attitude of the government officials in 

African States, entrusted with the responsibility to implement the statutes such as the Land Use Act, Land Act 

and Public Lands Acquisition Act are frustrating. It was summed by McAuslan:- 

….the government officials rather than provide protection for the peasant farmers, actually ignored the laws and use their land 

acquisition powers under the Acts to lead the way for the land grabbing1130. The land acquisition laws are inadequate because they 

were tailored on the colonial models allowing little opportunity for objection to the acquisition or challenge to the compensation 

awarded, whether it is adequate or not. The elites were happier to utilise the colonial laws and practices to facilitate land grabbing 

                                                 
1127        See the cases Saramaka People v. Suriname (2007) 28 November and Awas Tingni which  respectively affirmed article 32(2) 

UNDIRP indigenous peoples free and informed prior consent with respect to projects affecting their lands and resources, 
Aurelio v. Government of Belize (2007) where the court held that the government of Belize was bound to enforce the 
property rights of the indigenous people. 

1128         Jack-Osimiri, U. – National Conference, Sundry Matters (2014) 31 March Nigerian Guardian Newspaper 17 
1129        McAuslan, Patrick – Land Law Reforms in Eastern Africa; Traditional or Transformative? (2013) 1 -12, 237 -240 

(Routledge). 
1130        Land grabbing has happened in the East and West African countries such as Tanzania, Kenya, Uganda, Rwanda, Burundi, 

Sudan, Nigeria for bio-fuel production, commercial timber, carbon trade, tourism, game ranching, agricultural cultivation, 
horticultural exports and speculative purposes. The most affected are the rural farmers and pastoralists who depend on land 
for their livelihood –see Pearce, F. The land grabbers; the New Fight over Who Owns the Planet (2012) Transworld 
Publishers London,  Cotula, L., Vermeulen, S., Leonard, R., and Keeley, J.- Land grab or development opportunity? (2009). 
Agricultural Investment and  International land deals in Africa, Rome, FAO,IIED and IFAD, Cotula, L. – Land deals in 
Africa: What is the Contract (2011) (London IIED), Zoomers, A., - Globalisation and Foreignisation of Space; Seven 
Processes global land grab (2010) 37 Journal of Peasants Studies 429-447. 
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which technically might be legal but disadvantageous to the poor.1131  

  

  Oxfam1132 has warned thus;- 

….The rich investors have bought more than 100 million hectares in the ‘Land Grabs’ in poor nations over the past decade which 

could be contributing to hunger and poverty. Foreign buyers acquired an area the size of London every six days in developing 

countries between the year 2000 and 2010. The investors planned to export everything they grow and have evicted poor people 

from their homes1133  

 

The land grabbing has been facilitated by government officials who use their influence to exploit loopholes in 

the Land Use Act, the Public Lands Acquisition Act and national land policies to work in favour of 

Multinationals they acquire land claiming it to be for the public interest under the guise of economic 

development of direct investment in agriculture, leaving the peasants landless, homeless and poverty-

stricken1134.                                   

 

 In support of the repeal of the Land Use Act is Gwar v. Adole1135which illustrates its deplorable 

implementation. Mangaji JCA observed that:- 

… “government reserves the right to acquire a citizen’s title to land for overriding public interest…aimed at enhancing the land 

for the overall good of citizens...to site projects, ventures and tangible beneficial things for the good of the generality of the 

people -  create layouts for building purposes in towns and cities. Things have long gone haywire. As can be found in 

evidence, the Governor more often divests a citizen of his title over a piece of land but fails in its duty to pay the victims. The 

poor citizens whose lands were acquired are left to fight out settlement of compensation. The grantees are well to do; desirous 

of speedily developing the land would on the side of caution negotiate with the former owners of the land. In such cases they 

pay compensation directly to the former owners and proceed to effect their desired development unhindered.  That is a 

gentleman’s agreement and not a mandatory provision of the law. As far as the Land Use Act is concerned, once the Governor 

revokes the title over land which contains unexhausted improvements thereon, the government will have to compensate the 

citizen…the law has not made provision transferring the responsibilities which government carries between it and a citizen to 

a third party1136. 

 
                                                 
1131        McAuslan, Patrick – op.cit 237 -240, Fian International  Land grabbing in Kenya and Mozambique - a report on research 

missions and human rights of land grabbing (2010) FIAN International Secretariat Heidelberg Germany. 
1132  Oxfam and the World’s Food Agency FAO (Food and Agricultural Agency) – Land grabs are causing poverty – (2012) 4th 

October Metro Newspaper 19. See also  State Governors are Abusing Land Use Act – taking peoples lands without adequate 
compensation only to allot them to their business cronies (2013) 30th July Guardian Newspaper 69 

1133  Oxfam’s Report on Regional Land grabbing Workshop Nairobi Kenya (2010) 10th-11th June 3-5, 
1134  Kanchika, T–Land grabbing in Africa: A review of the impacts, policy and responses (2010) (London Oxfam International), 

Friends of the Earth Uganda – Land, life and justice – How land grabbing in Uganda is affecting the environment, Livelihood 
and food sovereignty of the communities (2012). 

1135  (2003) 3 NWLR (Pt. 808) 516 (CA). 
1136        Ibid at 527. 
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A critical examination of the Land Use Act 1978 shows it is an expropriatory piece of legislation whose main 

mode of operation is to aid the land-grabbing from poor peasants without their consent. This is in violation of 

the provisions of international law as stipulated under the United Nations Declaration of the Rights of Indigenous 

People 2007.  

 

With the apparent derailment in the implementation of the Land Use Act, it deserves total abrogation. The Land 

Tenure Law which had operated peacefully in Northern Nigeria for over 100 years (from 1906 to date) since it 

was introduced by the British colonial government, should be retained and continue to operate because it is 

compatible with the culture in existence in that geographical zone and the surplus plots of land in the Northern States of 

Nigeria. For Southern Nigeria which comprised the Eastern and Western States with different cultures, over-population of 

limited land mass, the anticipated reformed Public Lands Acquisition Act should continue to apply to Southern 

Nigeria because of a large population contending with the problem of scarcity or limited land mass.  
  

The Public Lands Acquisition Act should be should be restored and strengthened in line with the attainment of justice 

which would allow the measurement of compensation to reflect the present users, investments prospects, future 

utilities and the development potential to govern the quantum of compensation payable. The current global 

theory of justice as the concept to assess the merits of both public and private actions, promote human rights to 

dignity, fair1137 and equitable geographical distribution of socially valued resources and the opportunities to use 

them, should be implemented. In the South African context, the emphasis is on the justice as the basis of land 

reform between the people of white and black ethnicities, while in Nigeria, it is between the government 

acquiring authorities, their Multinational partners or investors and the expropriated landowners. The injustice is 

the payment of inadequate, fair, just and full compensation for compulsory land acquisition. The urban theory of 

justice was developed to evaluate the institutional programmes encompassing equity, diversity and its influence 

on all public institutions.1138 Nancy Fraser distinguishes between an affirmative strategy for addressing injustice 

which corrects inequitable outcome without disturbing the underlying social structures and a transformational 

strategy which works to change the social framework which gave rise to the injustice.1139 Land-related justice 

argues that the rights paradigm established that the current property distribution regime, has acted to frustrate or 

weaken the transformative efforts aimed at the protection of the marginalised and weak land users and 

                                                 
1137       Edward Soji – Seeking Spatial Justice (2010) 3-10 (University of Minnesota Press Minneapolis) relying on Rawl’s theory of 

Justice and Equality 
1138 Susan Feinstein – the Just City 5-16 (2010) (Cornel University Press). 
1139 Nancy Fraser & Honnet, A– Social justice in an age of identity politics – redistribution or recognition? Political Philosophical 

Exchange 72-80 (2003). 
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occupiers.1140 This is the correct framework to embark on the reform of the Public Lands Acquisition Act in 

order to rebuild the livelihood of the weak landowners. 

 

The inevitable question is how many of the landowners have the necessary funds and courage to contest court 

actions against the government for compensation which often lasts for decades before results are achieved? In 

order to make repeal difficult Nigerian former military dictators not only imposed the Land Use Act on the 

peasants1141 but embedded it in the Constitution. It is advocated that the Act be expunged from the constitution 

so that it can become ordinary legislation capable of repeal by the Nigerian Parliament. It is a matter of common 

knowledge that Land Management Authorities acquire land from peasants at a very low price and assign it to 

industries that make large profits under the label of industrialization. The Public Lands Acquisition Act should 

be revised and strengthened because it is a more favourable pro-human rights piece of legislation whose 

valuations model of compensation is more effective and popular than the austere Land Use Act which hinges 

only on unexhausted improvements.  

 

Compensation should always be paid in advance of the expropriation.1142 The problem of inordinate delay in 

receiving compensation for the land acquired can be cured by the adoption of ‘best practice’ existing in 

Malaysia. A ‘two years’ time limit was imposed as the appropriate time in which the acquiring authorities must 

make an award of compensation and conclude the compulsory acquisition1143 Failure to comply renders the 

purported acquisition ineffective because it will automatically lapse and revert back to the former landowner. 

This is the position in Kedah v. Emico Development Ltd1144 where the Court of Appeal held that the time 

limit imposed by the legislation on the State authorities is legitimate. The Court of Appeal confirmed the order 

of the trial Judge which quashed the acquisition. Ram JCA was emphatic that:- 

… “Inordinate delay invalidated the acquisition and Parliament intended to place a definite time limit within which the State 

authority must act to effect the acquisition of land. The legislative purpose was to put an end to uncertainty and protracted 

litigation resulting from the long delays between publications of a declaration in the gazette and making of an award. A 

declaration under S. 8 (1) Lands Acquisition Act that the acquisition lapsed and becomes ineffective by effluxion of time if no 

award is made within two years, is in order1145. 

                                                 
1140 Van der Walt, A.J. – Property at the Margin viii, 13 16 & 21 (2009) (Hart Publishers), O’Sullivan, Maureen (2011) Book 

Review – Webb Journal of Legal Education 40-42 (Society of Legal Scholars UK) 
1141 70 percent of Nigerians are poor- Niger Delta Struggles (2000) 25. 
1142 This is the alternative method proffered as solution to perennial problem of inordinate delay in payment of compensation- 

FIG Seminar Helsinki (2007), Nordic Journal of Survey and Real Estate (2008). 
1143 S. 8 (4) Land Acquisition Act 1960 amended in 1984, 1991 (Malaysia). 
1144 (2000) 1 MLJ 257. 
1145 Ibid at 258, Jonathan Moves to Repeal Land Use Act to make land titles stand as collateral for lending, access to funds to 

facilitate lands developments – (2013) 9th July Guardian Newspaper 105 
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If the Public Lands Acquisition Act in Nigeria is amended in line with its Malaysian counterpart, it would cure 

the problems of frustration, prolonged and unbearable litigation, and eventual waste of resources and anguish 

occasioned to the land owners whose lands were acquired for public purposes. This is because the acquisition 

authorities would be compelled by legislative mandate to act and conclude within two years or else the 

purported acquisition becomes a nullity. Such amendment would also give the acquirees a potent law to apply to 

court for judicial review of certiorari to quash unduly delayed acquisition. 

 

 

The criteria for the assessment of compensation need amendment so as to incorporate under S. 51 Public Lands 

Acquisition Act wider powers which would give courts considerable latitude to make an award which would 

incorporate the expropriated landowners as shareholders into the business ventures sited on the land like the 

Indian State’s statute. This would give the expropriated landowners a partnership stake in respect of any venture 

located on the lands acquired for public purpose. Market values alone as the colonial yardstick can no longer 

guarantee just, fair, adequate and full compensation. Owing to hyper-inflationary trends it does not achieve the 

objective to provide the financial equivalence to the dispossessed landowner.1146 Since the market value failed 

to be the enduring criteria, the only solution is to rebuild the livelihood and enhance the income generating 

source for the dispossessed landowners.  
 

The Diobus who have been swallowed-up by the urbanization should be compensated with 5-10 percent of all 

the revenues such as the ground rents and property rates which accrue from their Port Harcourt lands and 

collected by the government. This is in consonance with the international benchmark prescribed by the United 

Nations Organization guidelines for the assessment of compensation for lands used for the construction of 

irrigation Dams designed to improve agriculture. It prescribed the guarantee of income source and the 

rebuilding of the livelihood of expropriated landowners. These guidelines were successfully implemented in 

Canada and New Zealand for acquisition of lands used for the construction of Dames which gave the 

expropriated landowners income yielding stake in the business ventures sited on their lands. Monetary benefits 

sharing scheme should be included in the mechanism for the award of compensation so to restore and improve 

the livelihood of the landowners affected by public purpose projects sited on their land.  

 

If these reforms are adopted in Nigeria, it would improve the criteria for the reassessment of adequate 
                                                 
1146 Leif Norrel – Paper on the assessment of Compensation presented at FIG Seminar on Compulsory Purchase and 

compensation Helsinki (2007). 
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compensation not only for the Diobus but it would also govern future lands acquisition. The proposed reform 

would statutorily give the court robust powers to award compensation beyond the constraints of the market 

value alone which has been rendered worthless because of the world wide hyper-inflationary trends in order to 

rehabilitate the expropriated landowners. The court would be equipped to extend the awards to embrace the 

‘enhancement of the source of income and rebuilding of the livelihood’ for the future survival of the 

expropriated landowners. Malaysia, India and Nigeria were British colonies at different times prior to their 

political independence and Nigeria would benefit immensely from their legislative and litigation experiences. If 

the Public Lands Acquisition Act is amended along the above lines, it would remove the impediment where the 

powers of the court to award compensation is limited and circumscribed only to the market value of the 

property deduced from whatever source. This advocated amendment would give the court power not only to 

award potential value based on the best future use of the property but also order the co-option of the landowners 

into the business ventures located on the land comparable to Indian best practice. 

 

The State should be seen to balance all the competing interests and to make good past opportunities lost and 

remedy the injustices of the past. This is the principle of restitution as a form of resettlement. It is the duty of 

the state to provide redress and pay compensation. This is the only way to achieve a just result from the original 

unjust taking and remedy the wrongs of the previous regime. This is the basis of the modern clamour for 

reformation of human rights - the criteria for the reassessment of compensation to implement the right to dignity 

and equal treatment for persons dispossessed of their lands in an unequal society. Nigeria should effect 

legislative reforms by enacting a Native Title Act as a human right statute to protect indigenous people whose 

native lands have been confiscated for public purpose projects initiated by the State powers. 
 

The government businesses located in Port Harcourt city such as the Pabod Breweries, Delta Hotel, Presidential 

Hotel and West African Glass Industry should be compelled through legislative reforms to pay two percent of 

their net profits to the Diobus adapting the partnership ideas derived from the Right to Fair Compensation, 

Transparency in Land Acquisition, Rehabilitation and Resettlement Act 2013 (Indian) to meet their peculiar 

needs.  

 

It is also suggested that the Public Lands Acquisition Act be amended to accommodate the right to ‘offer back’ 

the reversion statutorily in favour of the former landowners where the lands have ceased to be used for public 

purposes. The land taken for public purposes should be offered back to the former owners at the market value 

taking into account capital gains, solatium payments, incidental and consequential costs. This would cure the 

problems of the government functionaries who offer properties no longer required for public purpose to 
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themselves in their private capacity. The power of the previous owners to obtain the return of the acquired 

property which is no longer in public use needs statutory reform to eradicate future controversies. The ‘offer-

back’ provision should be explicitly drafted into the reformed Public Lands Acquisition Act so that whenever 

there is a failed purpose(s), the land should be offered back to the former landowner at the market value less 

than 50 percent discount. It is recommended that the commercial shops built by the Police Officers Wives 

Association be offered back to the Diobu former landowners at the prevailing market value, less 50 percent 

discounts, as obtainable in New Zealand jurisdiction. 

 

It is further suggested that there should be express provision in the proposed reformed Public Lands Acquisition 

Act for the ‘costs sharing’ responsibilities in respect of compensation payable where there is public, private 

sector partnership (PPP) agreement between the government and multi-nationals. With the inordinate delays in 

the payment of compensation by the government agencies, the multi-national partners should be obligated to 

pay its own share of compensation, directly to the expropriated landowners through legislative amendment. We 

also advocate the amendment of S. 42 Nigerian Constitution 1999 in line with its counterpart S.75 (1) (a) (b) (c) 

Kenyan Constitution which provides for prompt payment of full compensation so that all losses to the 

expropriated landowners can be made good. This is the spirit of adequacy of compensation. 

 

It is also suggested that the office of ‘Valuer-General’ be established and charged with clearly defined 

responsibility to compute adequate compensation in the proposed reformed Public Lands Acquisition Act1147. 

The expropriated landowner should be given a statutory right to obtain valuation report directly from the office 

of the Valuer-General within 30 days from the date of acquisition, without prejudice to his right to contradict 

the disputed value of the property by obtaining alternative valuation report from independent valuers. This is 

comparable to the Land Acquisition (Just Compensation) Amendment Act 1993 (New South Wales Australia) 

and Valuation of Lands Act 1951 (New Zealand) which respectively facilitate quicker valuation of the acquired 

property for speedy settlement of compensation claims, cure of undue delays and wasteful litigation. 

  

The Public Lands Acquisition Act when resuscitated through the removal of the objectionable features, would 

cure bureaucratic bottlenecks and also promote an egalitarian society where the widening gap between the 

‘haves’, ‘have-little’ and ‘have-nots’ would be bridged. 

 

                                                 
1147        The office of the Valuer General exists under the Australian law (above), Valuation of Land Act 1951(New Zealand), Valuer 

General v. Mangatu Inc (1997) NZLR 641 at 642 where the CA held that valuation relating to land must take account of the 
constraints against alienability imposed by the statutes as provided under S.2 Valuation of Land Act. 



 

243 
 

The major snag to the Diobus’ claim for reassessment of compensation is that it is unknown in Nigerian 

jurisprudence and the rest of the British Commonwealth countries and unless the government of the day 

manifest sufficient political will to implement the proposals for reform to redress the grievances of the Diobus, 

the above recommendations would unlikely benefit them but only the future landowners/expropriates. The 

government of the day may likely put up the defence that the reassessment exercise may be too costly and if it is 

to be addressed, where will the money come from? This is because the Indian model presupposes that the 

money will come partly from the State but the major contribution must come from the beneficiaries of the 

acquired land. Secondly, the acquisition of Port Harcourt is 100 years old (1913 to 2013). The claim for the 

reassessment of compensation may be defeated on the ground of exceeding the 12 years limitation period 

prescribed by the law. The 50 years ban on colonial sensitive document expired on 17th May 1963 and on the 1st 

October 1963. Nigeria attained a republican status and earlier political independence on 1st October 1960. The 

government would raise the defence of excess limitation period to defeat their cause of action. The 12 years 

limitation period prescribed for litigation touching on interests in land expired on 17th May 1975 (1963 to 1975) 

and no court of law would entertain their action and consequently, it would be struck out as statute barred. 

Thirdly, the government next defence would be that after the acceptance of the amount of compensation, they 

stood by and acquiesced to the acquisition – that they slept over their rights and therefore guilty of laches as a 

result of inordinate delay of 22 years (from 1963 to 1975) altogether 60 years as at 2013 since their action was 

struck out by the West African Court of Appeal and Privy council since 1953 because of 50 years ban on 

sensitive colonial documents. The fourth argument may well be that the British colonial government furnished 

sufficient consideration of £7,550 which had good value as at 1928. Even if the colonial government with 

dominant bargaining power dictated the amount without the assessment of independent estate surveyor/valuer, it 

trite in the law of contract that consideration must be sufficient but need not be adequate provided it has some 

value and court of law is not competent to determine its adequacy as that would amount to dictating the terms of 

contract exclusively reserved for the parties. It is also trite that provided the consideration flows from the 

promissee to the promisor for their mutual benefits and equilibrium (some detriment to the promissee and 

benefit to the promisor), it is enforceable by the law. Finally, the Diobus are not alleging total failure of 

consideration, mistake, misrepresentation, mistake or illegality as vitiating factors to nullify the contract so as to 

entitle them to the repossession of the land but perhaps they may allege undue influence of the colonial 

government. The contract which started initially from 1912/1913 and concluded in 1928 was not alleged to be 

frustrated in any way. The conduct of the Diobus in the collection and sharing of the purchase money 

demonstrated the acceptance of the new offer of £7,550 and they are estopped by their conduct. The attitude of 

the court is to interpret the contract document as binding on the parties and this is the reason why the court 

would rely on 1928 agreement to hold the Diobus legally bound and strike out any attempt to claim the 
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reassessment of compensation. In spite of the above argument, limitation periods were extended based on 

extreme necessity in Victoria and Queensland Australia whereby landowners were able to sue builders for 

construction disputes1148 and also in asbestos1149 related dependency claims1150. The Nigerian courts would be 

persuaded to follow these trends of necessity. Some States in Nigeria have laws exempting native title or 

customary law from the operation of the statutory period of limitation. Consequently, the limitation period does 

not apply to actions in respect of any matter regulated by customary law1151. In MAJEKODUNMI v. ABINA1152 

the Supreme Court held that the period of limitation does not apply to land which is subject to customary law. 

Prima facie the Diobus could argue that their native title is subject to customary law and not affected by the 

limitation period to seek judicial redress for compensation. 

 

Another number of options for the Diobus would be to lodge written complaints against Nigerian government 

(the Successors-in-title to the former British colonial government) before the United Nations General Assembly 

(even though there is also lack of any known precedents) where pressure and international dispute resolution 

mechanism can be put on them for the reassessment of the adequate, fair and full compensation in lines 

suggested above. The Diobus could also resort to the enforcement of fundamental human rights to property1153 

relying on Mary &Carrie Dann v. United States1154 Awas Tingi Community v. Nicaragua1155 Aurelio Cal & 

Maya Villages of Santa Cruz & Conejo v. Attorney General of Belize & Minister of Natural 

Resource/Environment 1156 Selangor State of Malaysia v. Tasi1157, Alexkor Ltd v. Richtersveld Community1158, 

as indigenous people entitled to the ownership, enjoyment of their native land 1159 and economic survival and 

transmission to future generations. 
 

In the light of the above decisions, the Diobus could file fresh action at the Economic Community of West 

African (ECOWAS) Human Rights Court and African Commission of Human Rights (ACHR) to enforce the 

international law safeguards of their native title provided under the UNDRIP 2007 relying on Amodu Tijani v. 

                                                 
1148   Simon Johnson – Time Limits on suing builders lifted http;/www.smh.com.au/business/time limits to sue builders lifted on 12 
August 2014 down-loaded 27 January 2015. 
1149   David Cormack – Brisbane Barrister – Limitation Period Lifted for Asbestos Related Dependency Claims 
http;/barristerdirect.com.au/Limitation Period Lifted for Asbestos Related Dependency Claims down-loaded 27 January 2015.    
1150          Affirmed by the Queensland Court of Appeal in Hall v. Work Cover Queensland (2014) QCA 202. 
1151          S. 69 Limitation Act 1966 (now Lagos 2004) 
1152          (2002) 3 NWLR (Pt. 755) 720 at 733 
1153          Under Article 14 African Charter on Human and Peoples Right (Ratification & Enforcement) Act 1983. 
1154 (2002) Case 11.40 Report No. 75/02 decided on 27th December. 
1155 (2001) 79 Inter-Am. Ct. H. R (Ser C). 
1156 (2007) http:/www.law.arizona.edu/depts./iplp/advocacy/mmaya_belize/documents/claims 172 of   2007 1-4 
1157           (above) 
1158           (above) 
1159 See also Saramaka People v. Suriname (2007) 28th November the Inter- American Court of Human Rights held that under 

Article 32(2) UNDRIP 2007. 
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Secretary of Southern Nigeria1160 and Mabo v. Queensland No. 21161, to revert to the Supreme Court of Nigeria, 

for the reassessment of the inadequate compensation payable to them. The initial 50 years ban on the colonial 

sensitive documents militated against their previous court actions. It is most likely the ACHR would 

recommend waiver of the limitation period and the Supreme Court of Nigeria would be persuaded to adopt the 

human rights approach to accommodate the Diobus claim for the reassessment of their disputed compensation. 

The Diobus are entitled to adequate compensation1162 and access to the court for the reassessment of the value of 

their native title and the amounts must represent adequate compensation.1163 What constitutes adequate 

compensation is not statutorily defined but it is understood to cover remuneration or satisfaction of injuries1164 

or damages of every description1165. The adequate compensation to the Diobus can only be achieved if their 

economic livelihood is rebuilt which would ensure regular source of income for their sustenance. 
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