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ABSTRACT 
EVALUATING SOCIAL VALUE IN SOCIAL CLAUSES: TENSIONS IN 

PUBLIC PROCUREMENT REGULATION AND HORIZONTAL 
CONSIDERATIONS 

2020 
Public procurement and how it is regulated is an area of great economic interest. In the 
European Union, total public expenditure on goods, works and services amounted to over 
€ 2,015 billion in 2015. The primary objective of EU public procurement regulation is 
market access and the abolition of barriers and obstacles to trade. This thesis focuses on 
another objective, the harnessing of public procurement’s economic power to promote 
social objectives and create social value. This objective is situated at the nexus of a 
number of politically divisive topics within the EU: the role of the state vis-à-vis the 
market; the concepts of competition, efficiency and value for money within regulation 
and policy; the position of social considerations within Europe's internal market and the 
limits on the discretion of Member States in implementing social policy. The thesis 
examines the conflicting economic objectives of value for money, competitiveness and 
efficiency versus policy objectives of added social value, embedded within neoliberal 
state-endorsed norms of market-based principles and techniques of evaluation linked to a 
single economic concept of value. Using the social clause as an example of a horizontal 
policy mechanism, a comparative analysis is conducted on the use of social clauses 
within the national, legal and policy frameworks of the UK, Scotland, Wales, Northern 
Ireland, Ireland and the Netherlands. Employing a political economy perspective, the 
myriad factors at play are classified and evaluated. In so doing, the research aims to make 
visible the contextual influences on the stakeholders in the public procurement process 
when attempting to both grow the economy and effect social change within an EU 
regulatory framework. This makes clear that while social procurement is, on the one 
hand, a set of identifiable empirical practices, it is also, on the other, the expression of 
specific ideas related to the nature of value creation in complex systems. 
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Glossary of Terms 
 
CBA Cost-benefit analysis 
CBC Community benefit clauses 
CJEU Court of Justice of the European Union 
ECJ European Court of Justice 
EEC European Economic Community 
HACT Housing Association Charitable Trust 
LCC Life-cycle costing 
MEAT Most Economical Advantageous Tender 
NET New entrant trainees 
NPM New public management 
SEA Single European Act 
SME Small and medium enterprise 
SR Social return 
SROI Social Return on Investment 
SWB Subjective well-being 
SWV Subjective Well-Being Valuation 
TFEU Treaty on the Functioning of the European 

Union  
TEU Treaty on European Union 
TOM Themes, outcomes and measures 
WBA Well-being analysis 
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ORIGINS OF THE RESEARCH 
The origins of this thesis lie in a question posed to me in 2013: were the use of social 
clauses in public procurement contracts in Ireland legal? At that time, I did not know 
what a social clause was, knew very little about public procurement and less about the 
rules that surrounded it, and so was unaware of the complex area I had to navigate to 
provide an answer. I was to discover that Ireland had no history of using social clauses in 
public procurement contracts, and in collaboration with Dr Padraic Kenna and 
Community Action Network (CAN), I set about creating a legal and practical Primer for 
the use of such clauses in Ireland. After doing so, I could state affirmatively that yes, a 
public body can use social clauses in Ireland, with certain restrictions. However, in the 
process of writing the Primer, I realised that the confusion surrounding their legality was 
only one of a number of barriers preventing their use as a tool to further social policy. In 
the interviews and meetings I held with various stakeholders in the procurement process, 
the perceived cost of implementing social clauses, together with concerns about ‘value for 
money’ and inefficiency, were seen as major obstacles to their use. Stakeholders felt that 
the ‘social value’ created by the intervention would need to be balanced against the cost 
to justify their use. 
In reviewing the literature in this area, I found most research is concerned with 
sustainable procurement as a whole, with a focus on environmental and not social aspects, 
and comes from a management theoretical framework. Walker and Jones1 in an 
international study on sustainable procurement in the public sector found that the 
perceived clash with value for money imperatives and the objective of efficiency was the 
primary barrier identified by stakeholders in implementing sustainable procurement 
considerations. Min and Galle2, Rao and Holt3, Walker and Brammer4 and Gormly 
supported this find.5 This led me to question the influences behind these concepts and to 
shed light on the origin and meaning of the concepts themselves. Were efficiency and 
value for money central objectives of public procurement regulation? How could public 
bodies evaluate ‘social value’ in terms of value for money to justify its use? But behind 
these two questions was a broader one—what were the latent influences behind the 
economic concept of efficiency that required a public body to justify implementing a 
social policy in economic terms when using public procurement in the EU? And even 
more fundamentally, what exactly was the role of ‘social value’ within the EU? 
Much of the literature on the objectives of public procurement within the EU adopts an 
uncritical ‘welfarist approach’ to the analysis of the law6 and takes a ‘free market’/law 
and economics approach to the concepts of ‘efficiency’ and ‘value for money’.7 A notable 
exception to this was the writing of Peter Kunzlik. Building on his paper, ‘Neo-liberalism 

 
1 Helen Walker and Neil Jones, 'Sustainable Supply Chain Management Across The UK Private Sector' 
(2012) 17 Supply Chain Management: An International Journal 169. 
2Hokey Min and William P. Galle, 'Green Purchasing Practices Of US Firms' (2001) 21 (1) International 
Journal of Operations & Production Management 222. 
3 Purba Rao and Diane Holt, 'Do Green Supply Chains Lead To Competitiveness And Economic 
Performance?' (2005) 25 International Journal of Operations & Production Management 898. 
4 Walker and Brammer (n 1). 
5 Joey Gormly, 'What Are The Challenges To Sustainable Procurement In Commercial Semi-State Bodies 
In Ireland?' (2014) 14 Journal of Public Procurement 23. 
6 For a critique of the use of efficiency as the main criterion of analysis, see Robin Paul Malloy, Law And 
Market Economy (Cambridge University Press 2000) and Daniel M Hausman and others, Economic 
Analysis, Moral Philosophy, And Public Policy (Cambridge University Press 2006). 
7 For a good example of this approach see Albert Sanchez Graells, Public Procurement And The EU 
Competition Rules (Hart 2015) 15. 
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and the European public procurement regime’8, I took a critical approach to the 
requirements of the free market and the normative assumption that social value should be 
linked to economic efficiency and value for money. By exploring the economic and 
political influences on EU public procurement regulation, its relationship to social value 
creation, what social value represents and how it is evaluated, this research aims to make 
visible the contextual influences on the stakeholders in the public procurement process 
when attempting to grow the economy and effect social change within an EU regulatory 
framework. 

 
8Peter Kunzlik,’Neo-liberalism and the European public procurement regime’ in Catherine Barnard et al 
(eds), Cambridge Yearbook of European Legal Studies 2012–2013 (Oxford, Hart Publishing, 2013) 283. 
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1 Chapter 1: Introduction 

This thesis examines the creation and evaluation of added social value in the context of 
public procurement in the EU. This issue is at the nexus of a number of politically 
divisive topics within the EU. The first concerns the role of the state vis-à-vis the market, 
and the concepts of competition and efficiency within regulation and policy. The second 
is the role of social considerations within Europe's internal market, and their interaction 
with the free movement principles set out in the Treaties. The third is the limitations of 
the discretion of Member States in implementing social policy as well as the role of the 
EU in promoting societal objectives. Public procurement involves the state’s purchasing 
of needed goods and services from the private sector, usually on the basis of competitive 
bidding. Whatever public bodies buy, from office supplies to the commissioning of 
billion-euro projects for the construction of hospitals, schools or roads, the authorities in 
question are participating in the public procurement market. While the state can fulfil 
these requirements directly, it has become increasingly the norm to obtain these from the 
private marketplace. Public expenditure on goods, services, and works represents an 
average of 13% of gross domestic product (GDP) in OECD countries and amounts to 
some €2.5 trillion annually or 19% of GDP in the European Union. 9 
When the state spends public funds, the manner in which it does so constitutes public 
policy. For example, when the state procures the construction of a school for its 
constituents, the state is fulfilling its obligation to provide educational facilities. But the 
state can include other policy objectives in the procurement contract as well–for example, 
creating employment opportunities for early school leavers. By expanding the central 
policy objective of the procurement contract, the state can add social value in the form of 
a social clause in the contract mandating that the successful bidder provide training to this 
group while carrying out the work. Thus, the social value is sought as an additional 
benefit, above and beyond the core requirement of the contract, that maximises the 
benefits of the public spending. 
In this way the government as a purchaser is exercising its purchasing power in the same 
way a private purchaser might, and it places the social policy objective of the state into 
the market. While the state is often seen as a regulator of the market, it is also a 
participant in the market itself. The state creates social value when it combines these two 
functions: participating in the market as purchaser and at the same time regulating the 
market through the use of its purchasing power. Incorporating added social value is 
increasingly a policy goal of governments seeking to achieve a more innovative, resilient 
and inclusive economy. 
This thesis focuses on the impact of EU law on this one facet of public procurement: its 
use to promote social objectives that are not necessarily connected with the 
procurement’s functional objective. The primary objective of EU public procurement 
regulation is market access and the abolition of barriers and obstacles to trade. The Treaty 
on the Functioning of the European Union (the Treaty) forms the basis in primary law for 
EU regulation of public procurement, in particular the Treaty’s provisions on free 
movement of goods and services, freedom of establishment, and the development of the 
internal market. The application of these principles by the Court of Justice of the 
European Union (CJEU) has formed the basis for the extension of the procurement rules 
into areas not explicitly covered by the text of previous directives. Other principles within 

 
9 OCED, 'OECD Government At A Glance 2015 (Total Value Of Public Expenditure On Goods And 
Services);' (2015) <https://data.oecd.org/gga/general-government-spending.htm> accessed 1 June 2019. An 
estimated €425 billion of this expenditure was advertised on Tenders Electronic Daily (TED). 
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the Treaty also have the potential to influence public procurement—notably the 
requirements to integrate environmental and social protection into policy and legislation 
and the principle of subsidiarity. The Lisbon Treaty’s objective of a ‘highly competitive 
social market economy, aiming at full employment and social progress’ would seem to 
strengthen social aspects of European integration, and the Charter of Fundamental Rights 
of the European Union, which came into effect with the Lisbon Treaty in 2009, is another 
source of obligations which may be directly applicable in the procurement process. 
To underpin the Treaties principles in the field of public procurement and to provide the 
necessary guidance to Member States, the Community adopted a series of procurement 
directives. The directives ensure that companies from across the EU have the opportunity 
to compete for public contracts (above defined value thresholds)10. They also serve to 
enshrine the principles outlined above. The main public procurement directives are as 
follows: Directive 2014/24/EU on Public Procurement; Directive 2014/25/EU on 
Procurement by Entities Operating in the Water, Energy, Transport and Postal Services 
sectors; and Directive 2014/23/EU on the award of concession contracts. These directives 
predominantly cover procedural rules. There are also two other directives which apply to 
complaints and review (i.e. to the enforcement of the directives), known as the Remedies 
Directives. In the public sector, remedies are governed by Directive 89/665/EC. In the 
utilities sector, remedies are governed by Directive 92/13/EC. The focus of this thesis is 
on Directive 2014/24/EU on Public Procurement, although the principle and findings 
from this research can be applied to the other directives as well. 
When a procurement contract is of cross-border interest,11 European Union Treaty rules 
apply which aim to promote the free movement of goods and services across borders. 
When the contract value is above a certain financial threshold, the directives apply.12 At 
the same time, the policies of individual governments require public spending to be 
constrained by ‘value for money’ principles and, in some cases, the need to champion 
local or national firms. Thus when public bodies in the EU seek additional social value in 
their procurement contracts, they are subject to a number of powerful forces, pushing and 
pulling in different directions, in accordance with its particular objective. 
The EU Commission has defined public procurement as a strategic policy instrument to 
achieve sustainability and as an essential means of contributing to achieving the EU's 
goal of smart, sustainable and inclusive growth.13 Public procurement is seen as a driver 
to stimulate innovation14 and resource efficiency15 and as an integral part of an industrial 
policy for a global, low-carbon economy. 

 
10 As of January 2014: Works Threshold is €5,186,000; Supplies and Services Threshold is €134,000 for 
Government Departments & Offices and €207,000 for Local and Regional Authorities and public bodies 
outside the Utilities sector, 
<http://etenders.gov.ie/Media/Default/SiteContent/LegislationGuides/3.Thresholds2014.pdf> accessed 15 
September 2019. 
11 EU law takes a graduated approach to procurement regulation: procurement that is outside the EU Treaty; 
procurement that is within the Treaty but outside the procurement directives, and the third procurement 
within the directives. This is linked to what is of cross-border interest. Above-thresholds, EU rules 
including the public procurement Directives are fully applicable. Below, national laws rule, and EU Treaty 
principles are only applicable in case where there is cross-border interest.  
12 Thresholds are revised every two years. Full and up to date thresholds can be checked on the EU public 
procurement website http://www.simap.europa.eu/. Research and Development services are exempt, 
excepting those listed in Article 14-19 of the 2014 Public Contracts Directive. 
13 Commission, ‘Europe 2020: a strategy for smart, sustainable and inclusive growth’ COM (2010) 2010 
final. 
14 ibid 12. 
15 ibid 15. 
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Sustainable public procurement is defined by the EU as procurement ‘whereby 
contracting authorities take account of all three pillars of sustainable development 
(economic, social and environmental), when procuring goods, services or works’.16 

Sustainable public procurement thus encompasses both green and social procurement. 
The EU further defines social procurement as socially responsible procurement: 
procurement that take into account social considerations such as employment 
opportunities, decent work, compliance with social and labour rights, social inclusion, 
equal opportunities, design for accessibility for all, and sustainability, including ethical 
trade issues and wider voluntary compliance with corporate social responsibility (CSR) 
obligations.17 This use of public procurement to advance state policies that are not 
necessarily connected with the procurement’s main objective is referred to in the 
literature as ‘strategic’ procurement, in that it serves broader strategies in addition to 
obtaining the required goods, services, or works 18. Such policies have been referred to as 
‘secondary’ policies, in contrast with procurement’s so-called ‘primary’ objective of 
obtaining goods, works or services on the best terms19. However, this implies erroneously 
that they are hierarchically inferior, and so the term horizontal policies and horizontal 
considerations are used throughout this thesis as advocated by Arrowsmith and Kunzlik 
20, to highlight that these policies should in fact be considered equal.21 
This thesis focuses on the use of social clauses, which are legal requirements within a 
procurement contract stipulating that the contract must provide added social value (this 
can also be known as a community benefit clause). These clauses are the most common 
means of implementing social considerations,22 but there is still legal uncertainty 
surrounding their inclusion in the competitive stages of the procurement process.23 
McCrudden makes clear that contracting authorities are free to define the subject matter 
of their contracts, but EU law imposes restrictions on the freedom to enter into contract of 
parties in a public contract, as both the treaties and the directives impose an obligation 
that economic operators be accorded ‘equal treatment’. But the treaties and the directives 
do not limit what can be contracted for, allowing for what McCrudden first termed a 
‘mixed purpose public contract’, in which the contracting authority wants to achieve two 
objectives: the purchase of a required good or service and the achievement of a social 
aim. Kunzlik confirms that the law recognises that when public bodies are acting as 

 
16 European Commission Website, Environment, Green Public Procurement, Sustainable public 
procurement, see http://ec.europa.eu/environment/gpp/glossary_en.htm, while the balancing is explicitly 
mentioned in the definition on the website of the EU Commission's Directorate General for the 
Environment: ‘Sustainable Public Procurement (SPP) means that public authorities seek to achieve the 
appropriate balance between the three pillars of sustainable development – economic, social and 
environmental – when procuring goods, services or works at all stages of the project’, see 
http://ec.europa.eu/environment/gpp/versus_en.htm accessed 30 December 2019. 
17 Commission, ‘Buying Social, A Guide to Taking Account of Social Considerations in Public 
Procurement’ October 2010. 
18Abby Semple and Mark Cook, A Practical Guide To Public Procurement (Oxford University Press 2015). 
19 For example in Sue Arrowsmith, The Law of Public and Utilities Procurement (1st ed., London, Sweet & 
Maxwell 1996) and Hans-Joachim Priess and Christian Pitschas, ‘Secondary Criteria and Their 
Compatibility with EC and WTO Procurement - The Case of the German Scientology Declaration,’ (2000) 
9 (4) Public Procurement Law Review 171. 
20 See Chapter 1, Section 2 of Sue Arrowsmith  and Peter Kunzlik (eds), Social and Environmental Policies 
in EC Procurement Law: New Directives and New Directions (Cambridge, CUP 2009). 
21 Sue Arrowsmith and Peter Kunzlik, The Law Of Public And Utilities Procurement: Regulation In The EU 
And UK (3rd edn, Sweet & Maxwell 2014) 10. 
22 Walter and others, 'Strategic Use Of Public Procurement In Europe, Final Report To The European 
Commission' (2010) 14. 
23 Semple and Cook (n 17). 
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participants in the market (as buyers rather than primarily as regulators) they must be 
allowed a significant degree of freedom to choose for themselves the nature of the things 
they wish to buy.24 Arrowsmith and Kunzlik have argued that these ‘what to buy’ 
decisions by public bodies are lawful, as. in the absence of an EU law harmonising public 
procurement standards, nothing in the EU procurement regime forecloses their freedom to 
choose for themselves what to buy so long as they do not engage in direct discrimination. 
In other words the Treaty principles and the Directive are neutral as to the subject matter 
of the contract. This, they conclude has two consequences. First indistinctly applicable 
‘what to buy’ decisions would be lawful even if they indirectly discriminate against goods 
or service providers from other Member States. Secondly, they would be lawful without 
proof that they are proportionate.25 

Therefore we can confidently state that social clauses are permitted in the EU, but 
only within a restricted regulatory space: they must be connected to the ‘performance of 
the contract’ being awarded and be ‘linked to the subject matter of the contract’, and they 
are treated differently depending on whether they are classified as a ‘special condition’ of 
the contract or a ‘technical requirement’ of the contract.26 Additionally, the relevant 
criteria must be expressly mentioned in the contract documents or tender notice, and these 
criteria must comply with all the fundamental principles of Community law, in particular 
the principle of non-discrimination. If the social consideration is classified as a hindrance 
to trade, it must be justified under a Treaty exception or an objective justification 
recognised by the CJEU.27 

1.1 Research Questions 

The arena within which these research questions are asked is that of the EU, amid the 
tensions of market integration, the imperatives of competition and free movement and the 
idea of a ‘social market economy’. Is the subservience of social policy to the economic 
rationale of the internal market unavoidable? Are economic and social objectives, at least 
to some extent, reconcilable? And what are the parameters that Member States must 
navigate to implement social policy using public procurement within the internal market 
project? To answer these questions, this research aims to clarify the framework within 
which Member States engage with the market in the public procurement process in the 
EU in two steps. 
 
First, I break down the concepts contained in the public procurement rules to identify the 
influence of assumption and ideology. Efficiency is an objective in the public 

 
24 P. Kunzlik, “The 2014 Public Procurement Package – One step forward and two back for Green and 
Social Procurement” in Marique and Wauters (eds.) EU Directive 2014/24 On Public Procurement. A new 
turn for competition in public markets? (Larcier, 2016); P Kunzlik, ‘Green Public Procurement European 
Law, Environmental Standards and “What To Buy” Decisions’ (2013) 25 Journal of Environmental Law 
173 
25 For future debate on this point see Sue Arrowsmith and Peter Kunzlik (eds), (n. 20) 198 and Peter Trepte, 
‘The Contracting Authority as Purchaser and Regulator: Should the Procurement Rules Regulate What We 
Buy?’ in Ølykke, Risvig and Tvarnø (eds), EU Procurement Directives: Modernisation, Growth and 
Innovation (Djøf 2012) ch 3. This is expanded in Chapter 9, 196. 
26 Art 58 (1) of the 2014 Directive. As technical requirements can be rejected for anticipated not compliance 
while ‘special conditions’ can not. However Recital 99 suggest this may only be the case when such a 
condition concerns compliance with external legal requirements on health and safety: this illustrates the 
difficulties of making this distinction.  
27 See, for example, Case C-384/93, Alpine Investments BV v Minister van Financien[1995] ECR I-1141. 
540 Case C-31/87 Gebroeders Beentjes BV v Netherlands [1988] ECR 4635, (‘Beentjes’), para. 30. See also 
Case C-225/98, Commission v France [2000] ECR I-7445, (‘Nord Pas De Calais’).  
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procurement process. What exactly is meant by efficiency and what is its connection to 
value for money? Related to this is whether efficiency and/or value for money is an 
objective of the EU. This is important to clarify: if the EU were to impose this concept as 
a mandatory objective to be pursued by national purchasers, it would remove from the 
state’s discretion the power to decide what is to be valued, thus removing the state’s 
ability to dictate their own public spending and policies. Following on from the question 
of value for money are the questions of what is social value and what are the economic 
and political influences on how social value is conceptualised and evaluated? 
Second, I define the space given to Member States to pursue social policies in their 
procurement decision-making and the factors that set the parameters of this space, after 
which I compare how selected Member States (UK, Scotland, Wales, Northern Ireland, 
Ireland and the Netherlands) implement social clauses within this space. 
The thesis relies on a critical interpretation of Trepte’s abstract models of the public 
procurement objectives (political, economic and international) to provide a framework for 
examining the role of the state in the free market, the role of the EU’s ‘social’ and 
‘economic’ objectives, the inclusion of horizontal considerations in EU public 
procurement contracts and the conceptualisation of social value in the public procurement 
process. The construction and measurement of social value in relation to the use of social 
clauses in England, Scotland, Wales, Northern Ireland, Ireland and the Netherlands 
provides a case study for examining the legal, political, economic and practical factors at 
play when implementing, defining, measuring and evaluating social value. There are few 
legal academic writings on social clauses28 and little published academic research 
concerned specifically with the barriers and facilitators to how social clauses may be 
enacted through public procurement. Much of the work that deals with social clauses is to 
be found within the grey literature29 produced for government bodies focusing on the 
legal parameters of their use and containing various case studies. To answer the research 
questions, I needed to incorporate this source of data within my research. Adams et al.30 
point to the importance of the currency of grey literature, which can run ahead of 
academic research. The difficulties in utilising this category of materials include the lack 
of reference to specific theories, the bias of influence by the authors’ own political or 
social agendas, and inconsistency in quality and structure. To overcome these difficulties, 
I relied on the guidance of Adams et al.31 to categorise the publications in tiers beginning 
with material similar to publications now widely accepted in academic reviews, then 
moving outward to material that has potential to add more novel insights but is more 
challenging to assess in terms of source expertise and outlet oversight. In this way, the 
reports chosen all were either 1) published by a government department, 2) written for a 
government department, 3) supported by independent foundations with input from 
government bodies or 4) produced by researchers in universities. Following Denyer and 
Tranfield,32 I applied a structured case study approach to reporting the findings from the 

 
28 Although recently, there has been a change, see: Catherine Barnard, 'To Boldly Go: Social Clauses In 
Public Procurement' (2016) Industrial Law Journal 208; Amy Ludlow, 'Social Procurement: Policy And 
Practice' (2016) 7 European Labour Law Journal 479. 
29Amanda Lawrence and others, 'Where Is The Evidence? Realising The Value Of Grey Literature For 
Public Policy And Practice:' (Swinburne Institute for Social Research 2014). 
30 Richard J. Adams and others, 'Shades Of Grey: Guidelines For Working With The Grey Literature In 
Systematic Reviews For Management And Organizational Studies' (2016) 19 International Journal of 
Management Reviews 432. 
31 ibid 452. 
32 David Denyer and David Tranfield, ‘Producing a Systematic Review’ in David A Buchanan, The SAGE 
Handbook Of Organizational Research Methods (SAGE 2011). 
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systematic review. The results of the literature review are provided in Appendix 1, with 
chapter 5 providing an overview of the findings categorised by Member State. 

1.2 Why the Research Matters 

The most important economic question today for members of the EU is what policies and 
actions are needed to achieve a more sustainable and inclusive society within the EU 
structure and what policies and actions are needed to bring this about.33 The social and 
environmental provisions within the 2014 directives allow for some discretion in 
integrating non-market considerations within a process that was created purely by market 
and economic concerns. The Treaty of Lisbon committed Europe to a 'highly competitive 
social market economy, aiming at full employment and social progress', making the 
assumption that competition and market freedoms are compatible with social protections. 
The question of how social and economic objectives are balanced is one of fundamental 
importance and plays a central role in establishing the democratic legitimacy of EU 
policy-making and in understanding how to achieve the appropriate balance between 
market and non-market objectives within the EU. 

1.3 Structure of the Thesis 

The thesis contains of nine chapters, including the introduction. Chapters 1 to 4 situate 
the thesis within a theoretical framework and provide the economic and political context 
for considering the role of the EU member state in implementing social change against 
the role of the free market in pursuing economic efficiency. Chapter 2 orients the research 
within the adapted framework of Trepte’s conceptual models of procurement regulation 
to identify the multiple forces that stakeholders are subject to in the procurement process 
and the causes of tension between the conflicting objectives. Chapter 3 provides the 
background to the development of public procurement regulation in the EU and the 
inclusion of horizontal policies. Chapter 4 focuses on the goals of EU public procurement 
regulation and value for money, its role in the EU regime and the directives. I examine 
the economic concepts of efficiency and competition and their relationship with internal 
market objectives and the role of the social market economy. 
Chapter 5 addresses the concept of social value and what it means in the context of public 
procurement. I provide an overview of the existing approaches to measuring and 
evaluating social value and review the practical implementation challenges in the public 
procurement process. Chapter 6 defines the space given to Member States in the EU to 
pursue social policies in their procurement decision-making and the factors that set the 
parameters of this space. The research focuses on social clauses, what they are, what legal 
hurdles must be overcome to include them in the procurement process and where they are 
situated within Arrowsmith’s taxonomy of horizontal considerations and the 2014 Public 
Procurement Directives. In chapter 7 a comparative analysis is done on the use of social 

 
33 Growing inequality within most countries around the world is one of the critical issues 
facing the world today. Some of the literature that provided the basis for this argument 
can be found in Anthony B Atkinson, Inequality: What can be done? (Harvard University 
Press, 2015, Joseph Stiglitz. The Price of Inequality (2012) and Thomas Piketty, Capital 
in the 21st Century (2013) Thomas Piketty notes that we are returning to the high levels of 
inequality that prevailed in the 19th century and in the 20th in the years before the Great 
Depression and concludes that inequality is likely to get worse unless interventions are 
made. 
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clauses within the national legal and policy frameworks of the UK, Scotland, Wales, 
Northern Ireland, Ireland and the Netherlands. That analysis provides the context for 
chapter 8 and the case study on the use and evaluation of social clauses and social value 
in the selected Member States from 1988 to 2017, with an emphasis on those that discuss 
social outcomes and social impacts. It also compares how selected Member States 
implement social clauses. Finally in chapter 9, the findings of the systematic review 
categorised by member state are reported and the key themes are identified. By 
identifying the potential protagonists and antagonists of using social clauses, the role of 
each of these actors can be evaluated. Through this process of identifying and evaluating 
the forces at play, the thesis aims to broaden our understanding the difficulties in 
achieving the appropriate balance between market and non-market objectives within the 
EU. The goal is to clarify the roles of free market economics, EU institutions and the state 
in resolving the balance between the market and the state in allocating resources and 
determining social outcomes and in creating social value in policy and practice. 
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1.4 Methodology 

The theoretical perspective adopted is interdisciplinary: it combines law in context, 
economic theory and political science as reflected by the space that public procurement 
itself occupies. I am following the views of Graells,34 Van Gestel and H-W Micklitz35 that 
the study of EU law and thus, public procurement regulation, may require a new 
multidisciplinary methodological approach36 that departs from the methodology followed 
in classical legal research. This can provide flexibility to allow the researcher to rely on 
external perspectives, such as economic, political, comparative and others, to provide 
more clarity on the normative assumptions made by both the researcher and others.37 
Although this view is not shared by all,38 I consider that an integrated method should be 
used.39 
In Trepte’s seminal book Regulating Procurement: Understanding the Ends and Means 
of Public Procurement Regulations, he sets out to investigate why, rather than how, 
procurement is regulated and re-examines universally accepted concepts such as 
efficiency, competition and value for money. Trepte argues that the reliance on these 
concepts belies the complexity of the process leading to the regulation of procurement. 
These principles essentially describe the way in which procurement is regulated—that is, 
how the underlying objectives are to be achieved. They do not explain why procurement 
is regulated in that way. In short, he argues that the application of such principles is not 
an end in itself but a means to an end, though they are frequently and, it is argued, 
misleadingly referred to as the primary objectives of regulation. To help in his enquiry, he 
uses the abstracted regulatory models of economic, political and international objectives, 
under the assumption of operating within a market economy, with the state’s objective 
being to maximise the economic efficiency of society as a whole.40 Trepte believes that it 
is the interrelationship among these different objectives and the extent to which they are 
complementary or in conflict which gives rise to tensions between the different 
procurement objectives, and it is the importance and extent of the mix of objectives which 
distinguishes individual procurement systems. 
This thesis seeks to widen the lens on Trepte’s enquiry but to narrow the focus by 
adopting a political economy perspective on Trepte’s free market economic standpoint, 
calling into question the basic theoretical assumptions that are the building blocks of 
prescriptions about concepts such as efficiency and value for money. While Trepte 
explains what economic efficiency is, he accepts it as a norm within legislation and 
policy. This thesis attempts to determine why it has become a norm. By identifying and 
understanding the origin and development of these powerful concepts within the EU and 
Member State systems, the thesis aims to connect the concept of social value to the 
economic value production within the EU public procurement regime. 

 
34 Graells (n 7) 33. 
35 Rob van Gestel and Hans-Wolfgang Micklitz, 'Why Methods Matter In European Legal Scholarship' 
(2013) 20 European Law Journal 292. 
36 Graells (n 7) 19.  
37 Martijn Hesselink, 'A European Legal Method? On European Private Law And Scientific Method' (2009) 
15 European Law Journal 31. 
38 See: Douglas W. Vick, 'Interdisciplinarity And The Discipline Of Law' (2004) 31 Journal of Law and 
Society 163. See also Brian Bix, 'Law As An Autonomous Discipline' (2002) SSRN Electronic Journal 975, 
985. 
39 Anthony Arnull, ‘The Americanization of EU Law Scholarship’ in Anthony Arnull and 
others,  Continuity And Change In EU Law (Oxford University Press 2008) 425. 
40 Peter Trepte, Public Procurement In The EU (Oxford University Press 2007). 
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This thesis takes a critical approach within an interdisciplinary theoretical framework 
combining law in context, economic theory and political science on the influence of the 
public market and its economic approach to the public procurement regulatory system 
and policy. The thesis suggests that this focus on efficiency and the need for competition 
to create optimal conditions for welfare gain results in a neoliberal economic approach to 
market integration and public procurement regulation.41 
The main methodology employed in this thesis is that of traditional legal scholarship—
that is, interpretation of legal sources, with recourse to classical rules of legal construction 
and the general principles of EU law. As a part of the legal methodology, comparative 
analyses are used. EU law is a legal discipline in its own right that maintains a sui generis 
relation with and exists between domestic and international law,42 and the thesis uses an 
integrative approach. EU principles, directives and guidance in public procurement 
regulation and the inclusion of horizontal considerations are examined, as is how they are 
applied and interpreted in the domestic legal frameworks and policy documents of the 
UK, Scotland, Wales, Northern Ireland, Ireland and the Netherlands. In general, the 
purpose of the comparative review is to identify how different political and economic 
approaches influence domestic law and policy and to provide fresh insights and 
inspiration in proposing new approaches. 
The multidisciplinary approach is used to show both the strong influence of economic 
theory and policy in the area of EU public procurement regulation43 and the normative 
assumptions that are made in this free market-oriented area of economic regulation.44 An 
important theme of the thesis is the issue of the tension between social and economic 
motivations for procurement policy. By the development of a conceptual framework 
model that distinguishes two broad sets of objectives that the regulation of procurement 
markets serve—a set of political objectives and a set of economic objectives—the 
research attempts to identify the influences these objectives have on our understanding of 
social value and the way it is measured, calculated and assessed. This approach differs 
from much of the literature on public procurement regulation,45 which generally takes a 
welfarist approach to the economic analysis of law46 and a free market approach to the 
study of competition and efficiency as it relates to public procurement regulation.47 This 
new framework is based on a critical analysis of Trepte’s abstracted regulatory model of 
public procurement in the EU. By classifying the underlying objectives of procurement 
regulation into the three categories of political, economic and international, the thesis 
identifies the influence of these models on the issue of value, the effectiveness of 

 
41 See Christopher Bovis, ‘Public Procurement and the Internal Market of the 21st Century: Economic 
Exercise versus Policy Choice’, Chapter 17 in Paolisa Nebbia and Takis Tridimas (eds), EU Law for the 
21st Century: Rethinking the New Legal Order (Hart Publishing 2005). 
42 See: Neil Walker, 'Legal Theory And The European Union: A 25th Anniversary Essay' (2005) 25 Oxford 
Journal of Legal Studies 581, 585; Bruno de Witte, 'European Union Law: A Unified Academic 
Discipline?' (European Institute University Working Papers, RSCAS 2008). 
43 See Charles R Henderson that ‘a lawyer who has not studied economics and sociology is very apt to 
become a public enemy’ in Louis D Brandeis, ‘Living Law’ (1916) 10 Illinois Law Review 461, 470 cited 
in Graells (n.7) 33. 
44 Trepte writes that ‘[P]rocurement law and regulation cannot be dissociated from the economics of 
procurement. To do so is to lose the basis for a fundamental understanding of the nature and purpose of 
such regulation’ in  Peter Trepte, Regulating Procurement: Understanding the Ends and Means of Public 
Procurement Regulation (Oxford University Press 2006) viii. 
45Andrew Cox, Public Sector And Public Procurement In The European Community (Earlsgate Press 
1992); Trepte, Public Procurement In The EU (n 34); Christopher Bovis, Public Procurement In The 
European Union (Palgrave Macmillan 2005); Graells (n 7). 
46 See (n 6). 
47 See (n 7). 
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horizontal considerations as creators of social value, and the replacement of political 
judgement with economic evaluation. 
The methodology used is purposefully multidisciplinary—more specifically it is an 
exercise in basic interdisciplinary research.48 It is also eclectic in that the multidisciplinary 
approach will take different forms depending on the specific object of inquiry, adapting to 
the different approaches that can better shed light on the most salient features of the 
object of study. The goal in pursuing this methodology is to benefit from the multiple 
perspectives, which can be incompatible and thus useful in providing a better 
understanding of the legal issues covered by the present study. 

 
48 Mathias M. Siems, 'The Taxonomy Of Interdisciplinary Legal Research: Finding The Way Out Of The 
Desert' (2009) 7 Journal of Commonwealth Law and Legal Education 54. 
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2 Chapter 2: Theoretical Framework 

2.1 Introduction 

This chapter presents the theoretical framework of the research based on an adaptation of 
Trepte’s regulatory models of public procurement regulation providing the economic and 
political context for the role of the state within the EU, the public procurement process 
and the tensions between the objectives of social value creation and that of economic 
efficiency. Contextualising Trepte’s economic model and the significance of the free 
market to the regulation of procurement, I trace the origin of free market economics, 
beginning with the development of classical economics and the concepts of competition, 
the invisible hand and comparative advantage. I move on to the rise of the neoclassical 
school, marginalist economics, the birth of welfare economics and the compensation 
principle. This provides the frame of reference for analysing the development of public 
procurement regulation in the EU. The importance of embedded liberalism and 
Keynesian economics, its replacement by neoliberalism and the relevance of the social 
market economy are then examined, and the relationship between the state, the EU and 
the disciplines of law and political economics is characterised to provide further context 
for the upcoming chapters. 

2.2 Trepte’s Regulatory Theory 

Using Trepte’s regulatory theory, we can say that the regulation of procurement markets 
can be divided into political, economic and international objectives, which can then be 
used as three abstracted regulatory models: the economic model referring to the 
significance of the market order to the regulation of procurement together with the issue 
of economic efficiency; the political model reflecting the use by governments of 
procurement as a policy tool, including social considerations; and the international model 
acknowledging the outside influence on national governments which may limit their 
scope of action in the field of procurement. Trepte finds that it is the interrelationship 
between these different models and the extent to which they are complementary or in 
conflict which gives rise to tensions between the different procurement systems: a tension 
which is clearly evident in the area of social procurement and social value. 
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Figure 1: Adaptation of Trepte’s Regulatory Model 
 

 
 
In adapting Trepte’s framework, I first adjust the economic model from a free market 
economics model to a critique of the market economy, the welfare state and the objective 
of economic efficiency. 49 As a result, the political model is now in conflict with the free 
market economic model due to the incompatibility of social considerations with free 
market economic theory. Trepte’s international model has been transmogrified into the 
EU regulatory model, showing the conflicts between the internal market, with its goals of 
competition and market freedoms, and the social market economy, with its goals of 
sustainability and social protections. 

 
49 See Bovis ‘Public Procurement and the Internal Market of the 21st Century’ (n 38). 
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According to Trepte and others, procurement is primarily an economic activity, based on 
the economic relationship between vendor and purchaser, and to the extent that 
transactions occur in the context of a market order, that relationship will be determined by 
the laws of the market. When the European Economic Community (EEC) was established 
in 1957, its objectives were to create a common market to ensure economic integration, 
creating the optimum allocation of resources and economic growth throughout the 
Member States.50 Thus the primary objective of public procurement regulation is market 
access and the abolition of barriers and obstacles to trade.51 This perspective reflects the 
sui generis nature of public markets and has provided ground for developing a regulatory 
system which is strongly influenced by neoclassical economics, with a focus on efficiency 
and the need for competition to create optimal conditions for welfare gain developing into 
a neoliberal economic approach to market integration.52 This approach underlies the 
reliance of EU public procurement regulations on the free market to guarantee the 
fundamental freedoms of the Treaty of the Functioning of the European Union (TFEU) 
and to implement the economic policy of opening up public procurement to 
competition.53 
Trepte explains that procurement regulation has been developed largely by societies 
which rely on economics concepts such as welfare economics, which relies on the 
invisible hand to explain the market economy’s market mechanism, and the theory of 
comparative advantage, which explains the beneficial effects of international trade and 
underlies the internal market. Procurement regulation is seen as an instrument in the 
pursuit of economic welfare, which is achieved, in part, by pursuing the objective of 
economic or ‘allocative’ efficiency. This, in turn, gives rise to further considerations. 
First, regulation can be seen as an attempt to correct market and institutional failures in 
order to achieve the goal of economic efficiency. Secondly, this goal may be seen as 
insufficient in itself as a means of achieving economic welfare because it is based on the 
assumption that optimal economic welfare will result from the perfect functioning of 
the free market and the achievement of allocative efficiency. 
These concepts arise from mainstream or orthodox economics54 which are associated 
with neoclassical economics55 and which, since the mid-20th century, have included 
the Keynesian approach to macroeconomics and the ascendancy of neoliberal thinking in 
economic theory and policy.56 There are many critics of this mainstream approach57 and 
its normative bias58 which is evident in procurement regulation and its reliance on 
economic concepts such as efficiency, value for money and competition. As pointed out 
by Trepte himself, ‘these concepts are merely labels and it is misguided simply to 
continue to repeat them.’ Regulation requires commonality and consistency, but the 
ubiquity of such ‘common’ concepts belies the complexity behind the labels and the 
assumptions that have been made in the process leading to their use. To understand and 
challenge the separation of the market from the social, I use Polanyi’s concept of 
embeddedness and engage a law and political economic framework to describe the 
context that public procurement operates within. A law and political economy approach 

 
50 Paul Craig and Graine de Búrca, The Evolution Of EU Law (Oxford University Press 2011) 642. 
51 Christopher Bovis, The Law of EU Public Procurement (Oxford University Press 2016) 7. 
52 See Bovis ‘Public Procurement and the Internal Market of the 21st Century’ (n.35). 
53 Graells (n 7) 6.  
54 Paul A Samuelson and William D Nordhaus, Economics (McGraw Hill 2010). 
55 Barry Stewart Clark, Principle Of Political Economy (Praeger 1998); Robert Nadeau, The Wealth Of 
Nature (Columbia University Press 2003). 
56 Deborah Johnson and Alfredo Saad-Filho, Neoliberalism: A Critical Reader (Pluto Press 2005). 
57 See Chapter 8 in Lee Boldeman, The Cult Of The Market (ANU E Press 2007). 
58 Robert H Nelson, Economics As Religion (Pennsylvania State University Press 2014) i. 
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highlights how economic policy is not a neutral activity but represents the outcome of a 
political and social struggle.59 
Understanding the context is essential for identifying the tensions when implementing 
social policies, as the including social considerations is affected by both the particularities 
of the procurement and the environment within which procurement takes place, including 
the positions and perspectives of the actors involved in policy processes. To explore this 
further, we survey three levels of analysis: public procurement regulation, the creation of 
social value, and individual Member States’ social clauses and evaluation practices. This 
chapter attempts to contextualise the political development of the economic concepts 
relied on in procurement regulation. The goal is to show how this economic approach by 
the EU to market integration influences how social value is conceived. 

2.3 Mainstream Economics and the Market 

2.3.1 Classical Economics - Competition, the Invisible Hand and Comparative 
Advantage 

Markets have been described as networks constituted by acts of buying and selling, 
usually through the medium of money.60 In recent history, markets came to be accepted as 
central to society, leading to a vigorous political debate, which is ongoing, about the 
appropriate relationship between the two. The publication of Adam Smith’s The Wealth 
of Nations in 1776 provided a charter for ‘the market’ to assume its place as the dominant 
institution of modern societies61. The idea of economy, which started out as a principle of 
rural household management, now became closely identified with markets, as did the 
theory of economics which grew up to study them. Classical economics emerged from the 
work of Smith62 and was furthered by Ricardo,63 Say64 and Malthus65 with the principle 
idea that the pursuit of self-interest by individual economic actors produces a socially 
beneficial outcome in the form of maximum national wealth. This paradoxical outcome is 
made possible by the power of competition in the market. In their attempts to make 
profits, producers strive to supply cheaper and better things, ultimately producing their 
products at the minimum possible cost, thus maximising national output. This idea is 
known as the invisible hand, and it is still reflected in the modern conception of the 
market: an autonomous sphere of human activity and ideally an object of scientific 
knowledge.66 
Ricardo went on to develop a new theory of international trade, known as the theory of 
comparative advantage: under certain assumptions, even when a country cannot produce 
any product more cheaply than another country can, free trade between them will allow 
both to maximise their outputs. They can achieve this outcome by specialising in, and 

 
59 I am using Paul Phillips's general definition of ‘political economy’ here as the guiding definition—’a 
fusion of economic and political theory into one single social theory’ in Paul Arthur Phillips, Inside 
Capitalism (Fernwood 2003) 1. 
60 Chris Hann and Keith Hart, Economic Anthropology (Polity Press 2018). 
61 See Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations (1st edn W. Strahan 
1776) 1. 
62 ibid 1. 
63 David Ricardo, On the Principles of Political Economy and Taxation (1st edn, John Murray 1817). 
64 Jean Baptiste Say, A Treatise On Political Economy: or the Production, Distribution, and Consumption 
of Wealth (translated from the 4th edn of the French by C.R. Prinsep). 
65 Thomas Maltus, An Essay on The Principle of Population (1st edn 1798, unrevised). 
66 Ha-Joon Chang, Kicking Away the Ladder: Development Strategy in Historical Perspective (Anthem 
2002); J. K. Galbraith, A History of Economics: The Past as the Present (Penguin 1989); Tony 
Asprmourgos, On the Origins of Classical Economics: Distribution and Value from William Petty to Adam 
Smith (Routledge 1996). 
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exporting, products in which they have comparative advantage: those with the largest 
relative cost advantages in the case of the more efficient country and those with the 
smallest relative cost disadvantages in the case of the less efficient country.67 Ricardo’s 
theory of comparative advantage, while having clear limitations as a static theory that 
takes a country’s technologies as given, is still regarded as the most important concept in 
international trade.68 

2.3.2 The Neoclassical School69 
The neoclassical school (also known as marginalism) arose in the 1870s from the works 
of Jevons70 and Walras71 and was firmly established with the publication of Alfred 
Marshall’s Principles of Economics in 1890.72 At this time, neoclassical economists 
succeeded in changing the name of the discipline from the traditional term ‘political 
economy’ to ‘economics’, signalling that the neoclassical school wanted its analysis to be 
seen as a pure science, free from political (and thus ethical) dimensions that involved 
what were seen as subjective value judgements. The neoclassical school claimed to be the 
intellectual heir of the classical school but felt itself to be sufficiently different to attach 
the prefix ‘neo’. The key differences included an emphasis on the role of demand 
conditions (derived from the subjective valuation of products by consumers) in the 
determination of the value of a good. Classical economists believed that the value of a 
product is determined by supply conditions—that is, the costs of its production. They 
measured the costs by the labour time expended in producing it; this is known as the 
labour theory of value. Neoclassical economists emphasised that the value (which they 
called the price) of a product also depends on how much the product is valued by 
potential consumers; the fact that something is difficult to produce does not mean that it is 
more valuable. Marshall refined this idea by arguing that demand conditions matter more 
in determining prices in the short run, when supply cannot be changed, whereas supply 
conditions matter more in the long run, when more investments (disinvestments) can be 
made in facilities to produce more (less) of what is demanded more (less). The school 
conceptualised the economy as a collection of rational and selfish individuals rather than 
as a collection of distinct classes, as the classical school had done. The individual as 
envisaged in neoclassical economics is quite one-dimensional: a ‘pleasure machine’, 
devoted to the maximisation of pleasure (utility) and the minimisation of pain (disutility), 
usually in narrowly defined material terms. For the classical school, especially for Adam 
Smith, production was at the heart of the economic system. The neoclassical school 
shifted the focus of economics from production to consumption and exchange, where the 
economic system is essentially envisaged as a web of exchanges ultimately driven by 
choices made by ‘sovereign’ consumers. Despite these differences, the neoclassical 
school inherited and developed two central ideas from the classical school. The first is 

 
67 ‘Comparative’ in comparative advantage refers to comparison between the products that a country can 
potentially produce. The possibility that one country is more efficient than another in producing the same 
product is already reflected in the term advantage. 
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that although economic actors are driven by self-interest, the competition in the market 
ensures that their actions collectively produce a socially benign outcome. The other is the 
idea that markets are self-equilibrating. The conclusion is, as in classical economics, that 
the market economy, is a system that is best left alone, as it tends to revert to the 
equilibrium. 
This laissez-faire conclusion of the neoclassical school was further intensified by a 
critical theoretical development by Pareto73 in the early twentieth century, intended to 
allow the judgement of social improvements objectively. He argued that, if the rights of 
every individual are to be respected, we should consider a social change an improvement 
only when it makes some people better off without making anyone worse off. There 
should be no more individual sacrifices in the name of the ‘greater good’. This is known 
as the Pareto criterion and forms the basis for judgements on social improvements in 
neoclassical economics. Chang and others point out that in real life there are few changes 
that hurt no one; thus the Pareto criterion effectively becomes a recipe to stick to the 
status quo and let things be: laissez-faire. Its adoption thus imparted a huge conservative 
bias to the neoclassical school.74 
Two theoretical developments in the 1920s and the 1930s severed the link between 
neoclassical economics and the advocacy of free market policies. The first was the birth 
of welfare economics, or the market failure approach, developed by Cambridge professor 
Arthur Pigou in the 1920s.75 Pigou argued that there are occasions when market prices 
fail to reflect the true social costs and benefits. For example, a factory may pollute air and 
water because air and water have no market prices, and thus it can treat them as free 
goods. But as a result of such an ‘over-production’ of pollution, the environment is 
destroyed, and society suffers. The effects of some economic activities are not priced in 
the market and are thus not reflected in economic decisions. Such effects are known as 
externalities. In this case, it would be justified for the government to make the factory, 
which is said to create a negative externality, pollute less through pollution taxes or 
regulations. Conversely, there may be activities that represent positive externalities. An 
example may be research and development (or R&D) activities conducted by a company. 
By generating new knowledge that can be used by others, R&D creates more value than 
what accrues to the company conducting it. On this occasion, to generate more R&D, the 
government would be justified in paying subsidies to anyone who engages in it. 
Subsequently, other types of market failures were added to Pigou’s externality. A minor 
yet important modification came in the 1930s in the form of the compensation principle.76 
This principle proposes that a change may be deemed a social improvement even when it 
violates the Pareto criterion (in the sense of creating some losers), if the total gains for the 
gainers are large enough to compensate all the losers and still leave a benefit behind. By 
allowing them to endorse a change that may hurt some people (but can fully compensate 
for their damages), the compensation principle has allowed neoclassical economists to 
avoid the ultra-conservative bias of the Pareto criterion. 
Thus the neoclassical school no longer needed to be coupled with free market policies, 
and between the 1930s and the 1970s, many neoclassical economists were not free market 
economists.77 Many argue that the reason current neoclassical economists are free market 
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leaning is actually due more to the shift in political ideology since the 1980s than to the 
absence or the poor quality of theories within neoclassical economics identifying the 
limits of the free market.78 
The neoclassical school has been criticised for the assumption that people are selfish and 
rational. Evidence amassed by scholars in other disciplines, such as psychology, 
anthropology and sociology, unequivocally finds against this assumption.79 Another 
criticism of neoclassical economics is its acceptance of the underlying social and political 
structure—that is, how money and power are distributed—as fixed when analysing 
individual choices. It does not consider choices that require fundamental social changes. 
For example, Nobel prize winner Paul Krugman, the famous ‘liberal’ neoclassical 
economist, argued that we should not criticise low-wage factory jobs in poor countries 
because the alternative may be no jobs at all for those workers.80 Chang and others point 
out that this claim is only true if the underlying socioeconomic structures are seen as 
unchangeable. But what if the low-wage countries also managed to generate large 
increases in productivity? If laws were introduced to strengthen worker rights, the choice 
for workers could be between low-wage jobs and higher-wage ones, rather than between 
low-wage jobs and no jobs.81 The neoclassical school’s focus on exchange and 
consumption fosters a neglect of the sphere of production, which is a large part of our 
economy—and the most important, according to many other schools of economics. 

2.4 Law, Political Economy and Market Theory 

It is generally agreed that the main objective of public procurement regulation in the EU 
is to ensure market access and abolish barriers and obstacles to trade. This perspective 
reflects the sui generis nature of public markets and has provided ground for developing a 
regulatory system which is strongly influenced by neoclassical economics, with a focus 
on efficiency and the need for competition to create optimal conditions for welfare gain.82 
Trepte states that, ‘[P]rocurement law and regulation cannot be dissociated from the 
economics of procurement. To do so is to lose the basis for a fundamental understanding 
of the nature and purpose of such regulation’.83 Public procurement regulation is seen as 
economic regulation,84 and in general a law and economics approach is used, relying on 
free market economic principles and theory.85 Therefore, it has been assumed that once 
rules to eradicate market barriers are put into place, the efficient operation of the 
market—when left to its own devices—will ensure that the public sector is served by the 
most efficient suppliers. This in turn will lead to significant savings in public expenditure. 
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It has also been assumed that most of the gains will flow into higher levels of 
employment and increases in economic growth. 
One of the major limitations of the neoclassical approach to public procurement 
regulation law is captured in the notion of ‘markets left to themselves’. This reflects the 
perception that markets function according to natural forces or natural laws that public 
power can choose to act upon or withdraw from. But do markets function in society 
without a legal and political ordering already in place? At a minimum, public powers 
provide the legal and material framework conditions within which the economy operates. 
And this perspective on minimal state involvement needs to be complemented to take into 
account the detailed ways in which law and political authority condition and affect market 
relations, transactions and outcomes in practice and in distinct periods.86 The free market 
paradigm is difficult to align with the legal nature of even textbook examples of 
‘perfectly competitive’ markets. As Bernard Harcourt has demonstrated with reference to 
the wheat market in Chicago, the supposedly most perfectly competitive ‘free markets’ 
are shot through with disciplinary rules and regulations.87 There is, one might conclude, 
no such thing as a ‘self-regulating market’ in which resources are allocated to their most 
efficient use through the free workings of the price mechanism. ‘Deregulation’ and ‘self-
regulation’ are simply names for particular kinds of regulatory and disciplinary regimes.88 
As Polanyi states, ‘regulation and markets, in effect, grew up together.’ Law and politics 
structure economic activity both in their absence and in their presence. The most salient 
question is therefore not whether law and politics shape market activities, but how. The 
link between the governing apparatus of the state and supposedly ‘free’ private economic 
interactions has long been a central concern for critical legal scholars. 

2.4.1 Keynesian Approach to Macroeconomics89 
John Maynard Keynes was arguably the most important economist of the 20th century. 
He redefined the subject by inventing the field of macroeconomics: the branch of 
economics that analyses the whole economy as an entity that is different from the sum 
total of its parts. Keynes started from the observation that an economy does not consume 
all that it produces. The difference—that is, the savings—must be invested if everything 
that has been produced is to be sold and if all productive inputs, including the labour 
service of workers, are to be employed (this is known as full employment). However, 
there is no guarantee that savings will equal investment, and investment, whose returns 
are not immediate, is dependent on investors’ expectations about the future. In turn, these 
expectations are driven by psychological factors rather than rational calculation, because 
the future is full of uncertainty.90 In some situations, we can rather accurately calculate 
the probability of each possible contingency. Economists call this risk. Uncertainty 
applies to immeasurable unknowns and to unknowable unknowns. In an uncertain world, 
investors may suddenly become pessimistic about the future and reduce their investments, 
resulting in more savings than are needed, causing a ‘savings glut’. The classical 
economists thought this glut would sooner or later be eliminated, as the lower demand for 
savings would drive the interest rate down, making investments more attractive. Keynes 
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argued against this conclusion. As investment falls, overall spending falls, which then 
reduces income, given that one person’s spending is another’s income. A reduction in 
income in turn reduces savings, which contract to match the now lower investment 
demand. If excess savings are reduced in this way, there will be no downward pressure on 
interest rates and thus no extra stimulus for investment. Keynes thought that investment 
would be high enough for full employment only when the animal spirits—‘a spontaneous 
urge to action rather than inaction’—of potential investors were stimulated by new 
technologies, financial euphoria and other unusual events. The normal state of affairs, in 
his view, would be that investment was equated to savings at a level of effective demand 
(the demand that is actually backed up by purchasing power) that was insufficient to 
support full employment. To achieve full employment, Keynes argued, the government 
must use its spending actively to prop up the level of demand.91 
The prevalence of uncertainty in Keynesian economics means that money is not simply 
an accounting unit or a convenient medium of exchange but is a means to provide 
liquidity, and therefore the financial market can become a place for speculation. In this 
market, the buying and selling of an asset is driven not mainly by the ultimate return that 
it will deliver but by expectations about the future—and, more importantly, by 
expectations about what other people expect, or as Keynes put it, the ‘average opinion 
about the average opinion’. This, according to Keynes, provides the basis for the herd 
behaviour that is often witnessed in financial markets, making these markets inherently 
prone to bouts of financial speculation, boom and ultimately bust.92 The Keynesian theory 
of employment determination maintains that the level of economic activity is determined 
by the level of aggregate demand. Additionally, Keynesians maintain that capitalist 
economies are subject to periodic weakness in the process of aggregate demand 
generation, resulting in unemployment. Occasionally, this weakness can be severe and 
produce economic depressions, as exemplified by the Great Depression. In such a world, 
monetary and fiscal policy can stabilise the demand generation process. Whereas 
Keynesians have always agreed on a common theory of employment determination, they 
have always been divided regarding a theory of income distribution.93 
Having started in 1936 with the publication of his General Theory, the Keynesian 
revolution in economic thinking had by the end of the 1940s elevated John Maynard 
Keynes's ideas to an ascendant position in mainstream economics.94 The Great Depression 
caused neoclassicism to be rejected and replaced with policy prescriptions that approved 
of government intervention in the market to ensure full employment. The new post-World 
War II international monetary and trading system, reflected by embedded liberalism95, 
was partly a creation of Lord Keynes, and not just theoretically. Keynes had personally 
negotiated many of the practical details at the 1944 Bretton Woods Conference. During 
the ‘Golden Age of Capitalism’ of the 1950s and 1960s, the governments of the United 
States, Great Britain and many other countries adopted Keynesian principles96; 
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Keynesians believed moderate intervention by governments in their domestic economies 
delivered higher levels of employment and prosperity than would be possible from the 
unaided free market.97 

2.4.2 Embedded Liberalism 
Embedded liberalism was a concept first coined by John Ruggie in the 1980s, and it 
broadly captures the fundamental principle upon which the new international economic 
system was established in the early post-war period.98 For Ruggie, ‘embedded liberalism’ 
referred to a multilateral economic system based not only on liberal principles but also on 
government intervention to address issues of domestic stability. Drawing lessons from the 
economic crisis of the inter-war era, the architects of Bretton Woods recognised that 
governments would need to assume far more direct responsibility for their nations’ social 
and economic stability. In contrast to the classical liberal system in which monetary 
policy had been dictated by movements in the international balance of payments, under 
Bretton Woods a fixed exchange rate and capital control would give states greater lee-
way to utilise both fiscal and monetary policy for domestic purposes. While societies 
were asked to embrace the uncertainties and risks that accompanied a liberal market, the 
state would mitigate these effects through its newly acquired domestic, economic and 
social policy roles. For Ruggie, this shift ‘fundamentally transformed state-society 
relations by redefining the legitimate social purposes in pursuit of which state power was 
expected to be employed’ and ‘reflected the shared legitimacy of a set of social objectives 
to which the industrial world had moved, unevenly, but as a single entity’.99 
Embedded liberalism as characterised by Ruggie is generally described as involving a 
compromise between two conflicting objectives.100 The first objective was to revive free 
trade. Before World War I, international trade formed a large portion of global GDP, but 
the classical liberal order which supported it had been damaged by war and by the Great 
Depression of the 1930s. The second objective was to allow national governments the 
freedom to provide welfare programmes and to intervene in their economies to maintain 
full employment. This was considered to be incompatible with a full return to the free 
market system because with a free market in international capital, investors could easily 
withdraw money from nations that tried to implement interventionist and redistributive 
policies. The resulting compromise was embodied in the Bretton Woods system,101 which 
was launched at the end of World War II. The system was liberal102 in that it aimed to set 
up an open system of international trade in goods and services, facilitated by semi-fixed 
exchange rates. Market forces were ‘embedded’ into a framework where they could be 
regulated by national governments, with states able to control international capital flows 
by means of capital controls. New global multilateral institutions were created to support 
the new framework, such as the World Bank and the International Monetary Fund.103 
During the 1950s and 1960s, embedded liberalism and Keynesian economics were so 
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popular that conservative politicians found they had to largely adopt them if they were to 
have a chance of getting elected. This was especially the case in Britain and was called 
the post-war consensus, with a similar though somewhat less Keynesian consensus 
existing elsewhere, including in the United States.104 

2.4.2.1 The end of embedded liberalism 
Harvey notes that while embedded liberalism led to the surge of economic prosperity 
which came to define the 1950s and 1960s, the system began to crack beginning in the 
late 1960s.105 For Ruggie, the end of embedded liberalism has led to a discernible shift 
from the ‘compensatory’ state to a ‘competitive’ one in which greater openness to world 
markets no longer entails higher levels of government compensation to cushion the 
resultant social adjustment costs.106 The 1970s were defined by an increased accumulation 
of capital and by unemployment, inflation and a variety of fiscal crises.107 Much of the 
Western world was in economic stagnation, with high unemployment coupled with high 
inflation, also known as ‘stagflation’.108 Among the causes were the 1973 oil crisis and 
the fall of the Bretton Woods system after the ‘Nixon Shock’.109 Harvey further notes that 
‘the embedded liberalism that had delivered high rates of growth to at least the advanced 
capitalist countries after 1945 was clearly exhausted and no longer working’.110 A number 
of theories concerning new systems began to develop, which led to extensive debate 
between those who advocated for ‘social democracy and central planning on the one 
hand’ and those ‘re-establishing market freedoms on the other’111. Harvey states that by 
1980, the latter group had emerged as the leader, advocating and creating a global 
economic system that would become known as neoliberalism.112 Wendy Brown identifies 
the emergence of a new mode of governmentality under a neoliberal state in which the 
latter increasingly acts like a market actor, openly responding to the needs of the market 
and measuring its own legitimacy on the basis of its ability to successfully sustain and 
foster the market. More generally, this neoliberal mode of governmentality has meant that 
market-oriented thinking has extended its reach and influence into spheres of life 
traditionally governed by non-market norms.113 
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2.4.3 Neoliberalism 
Friedrich Hayek114 is considered the grandfather of neoliberalism. For Hayek, the market 
did not just facilitate trade in goods and services; it revealed objective truth. Hayek’s was 
a total worldview, a way of structuring all reality on the model of economic competition. 
He began by assuming that nearly all (if not all) human activity is a form of economic 
calculation and so can be assimilated to the master concepts of wealth, value, exchange, 
cost—and especially price. Prices are a means of allocating scarce resources efficiently, 
according to need and utility, as governed by supply and demand. For the price system to 
function efficiently, markets must be free and competitive. He believed that the market is 
not just one piece of society but society as a whole. Within such a society, people need 
only follow their own self-interest and compete for scarce rewards.115 Through 
competition, ‘it becomes possible’, as the sociologist Will Davies has written, ‘to discern 
who and what is valuable’116. What makes neoliberalism ‘neo’ is the modification of the 
older belief in a free market and a minimal state known as ‘classical liberalism’. Classical 
liberalism equalled laissez-nous faire. Neoliberalism, however, recognised that the state 
must be active in the organisation of a market economy. The conditions allowing for a 
free market must be won politically, and the state must be re-engineered to support the 
free market on an ongoing basis. Every aspect of democratic politics, from the choices of 
voters to the decisions of politicians, must be submitted to a purely economic analysis. 
The lawmaker is obliged to leave well enough alone—to not distort the natural actions of 
the marketplace—and so, ideally, the state provides a fixed, neutral, universal legal 
framework within which market forces operate spontaneously. The conscious direction of 
government is never preferable to the ‘automatic mechanism of adjustment’—that is, the 
price system, which it is argued is not only efficient but also maximises liberty, or the 
opportunity for people to make free choices about their own lives. Stephen Metcalf 
argues that, left to its own devices, the price system functions as a kind of omniscient 
mind. Economics ceases to be a technique—as Keynes believed it to be—for achieving 
desirable social ends, such as growth or stable money. In its omniscience, the market 
constitutes the only legitimate form of knowledge. Individual values are not seen as 
subjective; collectively, the market converts them into prices, or objective facts. In so 
doing, it puts any value that cannot be expressed as a price—as the verdict of a market—
on an equally unsure footing, as nothing more than opinion, preference, folklore or 
superstition.117 
It was the post-war Chicago economist Milton Friedman who helped convert 
governments and politicians to the power of Hayek’s big idea. But first he broke with two 
centuries of precedent and declared that economics is ‘in principle independent of any 
particular ethical position or normative judgements’ and is ‘an “objective” science, in 
precisely the same sense as any of the physical sciences’. Values of the old, mental, 
normative kind were defective: they were ‘differences about which men can ultimately 
only fight’. In other words, there is the market, and there is relativism. 
The core of neoliberal discourse is its reliance on neoclassical economics and its belief in 
the superiority of the market over other types of governance. It represents a set of ideas 
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concerning which actors and institutions can best approximate the ideal-type market 
economy. These ideas include a ‘minimalist welfare state, taxation, and business 
regulation programmes; flexible labour markets and decentralised capital and labour 
relations unencumbered by strong unions and collective bargaining; and the absence of 
barriers to international capital mobility’118. Following this line, neoliberals insist on the 
need for general ‘deregulation’ and for the state to abstain from intervention in the 
economy. Liberalisation and privatisation of public activities are major elements of this 
argumentation. This is paired at the macroeconomic level with a focus on sound money 
and the primacy of fighting inflation, following the growing prominence of monetarist 
ideas. The reduction of budget deficits has become a central objective with reliance on the 
theory of comparative advantage. Contrary to the key role of public expenditure in 
regulating the economy in the Keynesian era, the new neoliberal/monetarist consensus 
argues for modest and balanced budgets and against public debt. At this level, too, 
privatisation and liberalisation of public sector activities are major elements, presented as 
ways of reducing government expenditure by cutting subsidies and raising revenue 
through the sale of assets. 

2.4.3.1 The Neoliberalism era 
The neoliberal era is commonly said to have begun in the 1980s. The rise in 
unemployment, inflation and economic stagnation in the West called into question the 
viability of Keynesian demand management, planning and public ownership. State 
intervention in the economy was increasingly deemed to be inefficient and inflationary, 
‘crowding out’ private investment and reducing an economy’s attractiveness to 
international capital.119 Neoliberalism is also known as the Washington Consensus 
view,120 referring to the fact that it is strongly supported by the three most powerful 
economic organisations in the world, all based in Washington, D.C.: namely, the U.S. 
Treasury, the International Monetary Fund (IMF) and the World Bank. Neoliberalism 
upheld a commitment to free trade, as had the previous era. Similar to the era of classical 
economic liberalism, neoliberalism involved the ‘dis-embedding’ of markets—at a policy 
level, some of the main changes involved pressure for governments to abolish their 
capital controls and to refrain from economic interventions.121 In Britain and the United 
States, domestic free market reforms were pursued most aggressively from about 1980–
85. From a global perspective, the peak years of neoliberal influence were the 1990s.122 
Yet by 1999, various adverse economic events, especially the 1997 Asian financial crisis 
and the harsh response by the IMF, had already caused free market policies to be at least 
partially discredited in the eyes of developing world policy makers, especially in Asia and 
South America.123 By 2009, in the wake of the 2008 worldwide financial crisis, a number 
of journalists, politicians and senior officials from global institutions such as the World 
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Bank began saying that the Washington Consensus was over124. The fact is, however, that 
this policy paradigm appears largely intact several years after the dawn of the financial 
crisis.125 Davies posits that the ‘liberal spirit’ of neoliberalism is kept alive by the 
authority that was bestowed upon methodologies, audits and measures of efficiency 
analysis; the purported neutrality of the economic method; and the broadening of the 
‘arena’ in which competition is understood to take place, which is beyond definable 
markets and beyond the sphere of the ‘economy’, enabling cultural, social and political 
resources to be legitimately dragged into the economic ‘game’126. 

2.5 EU: A Social Economic Model? 

To examine the relationship between the social and the market within the context of the 
EU and internal market integration, it is necessary to take a step back and look at the 
original EEC Treaty. This treaty has been described as a system of embedded 
liberalism—a combination of external trade liberalisation and domestic 
interventionism.127 The idea behind the ‘social bargain’ of embedded liberalism was that 
through domestic interventionism the socially disruptive effects of free trade would be 
mitigated without eliminating the economic gains that could be derived from open 
markets.128 The supranational bodies of the then EEC were tasked with ‘negative 
integration’ relying on ‘economic rationality’, while the politically sensitive decisions 
requiring broad social consensus were left to the Member States.129 A division was 
envisaged between ‘the Economic Constitution’ and nationally embedded social law and 
policies,130 creating a supranational market order ‘de-coupled’ from the national 
democratic social constitutions of the Member States,131 and thus de-coupling the 
economic from the social. 
2.5.1 Social Market Economy 
The term ‘social market economy’ is an ambiguous one132 and can be defined as a 
socioeconomic model combining a free market capitalist economic system alongside 
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social policies and which establishes both fair competition within the market and a 
welfare state.133 The social market economy was designed to be a third way between 
laissez-faire economic liberalism and socialist economics. Furthermore, the social market 
economy was strongly inspired by ordo liberalism, social democratic ideas, and the 
tradition of Catholic social teaching or, more generally, Christian ethics.134 The social 
market economy refrains from attempts to plan and guide production, the workforce or 
sales, but it does support planned efforts to influence the economy through the organic 
means of a comprehensive economic policy coupled with flexible adaptation to market 
studies. Effectively combining monetary, credit, trade, tax, customs, investment, and 
social policies, as well as other measures, this type of economic policy creates an 
economy that serves the welfare and needs of the entire population, thereby fulfilling its 
ultimate goal.135 The ‘social’ element named in the model refers to support for the 
provision of equal opportunity and the protection of those unable to enter the free market 
labour force because of old age, disability, or unemployment.136 

2.5.2 The State, National Social Models, and Economic Models 
The state and the state system are key focal points for law and political economy analysis. 
The state remains a primary locus of political allegiance and continues to provide the 
main stage for ideological, distributive, and identity conflicts and struggles. Following 
Esping-Andersen’s137 typology to classify national social models, we can say that the 
Netherlands is classified as social democratic: a welfare state model based on the 
principle of universalism, granting access to benefits and services based on citizenship. 
Such a welfare state is said to provide a relatively high degree of citizen autonomy, 
limiting reliance on family and market with social policies perceived as ‘politics against 
the market’.138 The UK system has been classified as a liberal welfare state system based 
on market dominance and private provision; ideally, in this model, the state interferes 
only to ameliorate poverty and provide for basic needs, largely on a means-tested basis. 
Hence, the decommodification potential of state benefits is assumed to be low and social 
stratification high. Ireland has been classified as a hybrid, with Esping-Andersen locating 
it within the liberal model and others taking the view that Ireland is more mixed: it is a 
welfare state shaped not by the urban working class but by rural tenant farmers, 
dominated by conservative values and colonial legacy.139 
As regards European economic models, the classification of different varieties of 
capitalism140 provides similar categories: the liberal (or Anglo-Saxon) model is based on 
minimalist conceptions of the state, support for competitiveness and decentralised 
industrial relations. UK and Ireland fall into this category. The coordinated model 
(combining the Nordic welfare capitalisms and the conservative models) is characterised 
by state interventionism, sector-wide or even national level collective bargaining and 
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some degree of concertation as well as the coordination of activities within market 
sectors, rather than in competitive structures. The Netherlands falls into this category. The 
overall European national social and economic models converge on a common core: 
social models share the idea that societies have a responsibility for individuals’ well-
being,141 and economic models are concerned with organising society—regulating 
markets to avoid distortion of competition while at the same time tackling social 
inequalities.142 
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3 Chapter 3: Public Procurement Regulation and Horizontal Policies 
in the EU 

3.1 Introduction 

This chapter provides the background to the development of public procurement 
regulation within the political and economic framework detailed in chapter 1. I analyse 
the expanding discretion of Member States to integrate horizontal considerations, from 
the development of the first directives to the evolving case law of the European Court of 
Justice and the creation and implementation of the 2014 Procurement Directives. I also 
trace and examine the tension between the economic dimensions of EU integration and 
the social concerns of individual Member States, and the role it has in giving national 
governments the discretion to pursue social policies. 

3.2 The Treaties 

The basic objectives of the EC are set out in Article 2 of the EC Treaty. The original 
article provides that: 

 
The Community shall have as its task, by establishing a common market and 
progressively approximating the economic policies of Member States, to promote 
throughout the Community a harmonious development of economic activities, a 
continuous and balanced expansion, an increase in stability, an accelerated raising 
of the standard of living and closer relations between the States belonging to it. 

 
The amendments to this definition by subsequent Treaties have significant consequences 
for the current investigation. However, to appreciate the context in which the 
procurement system of the EC was developed, it is necessary to take a historical 
view.5 This will enable us to consider the objectives at the heart of this system of 
regulation and to identify where it has evolved and the extent to which its original 
objectives have been supplemented. 
To accomplish the task of establishing the common market, both the Community 
institutions and the Member States are entrusted with certain obligations. Article 3 sets 
out the means by which this objective is to be achieved.143 These include the elimination 
of both customs duties and quantitative restrictions on the import and export of goods and 
of all measures having equivalent effect;144 the establishment of a common customs tariff 
and of a common commercial policy towards third countries;145 the abolition of obstacles 
to the freedom of movement of persons, services and capital;146 the institution of a system 
ensuring that competition in the common market is not distorted;147 and the approximation 
of the laws of the Member States to the extent required for the proper functioning of the 
common market.148 Member States, on the other hand, are required to take all appropriate 
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measures to ensure fulfilment of the obligations arising out of the Treaty or from actions 
taken by the institutions of the Community and to facilitate the achievement of their tasks. 
Member States should in addition abstain from any measure which could jeopardise the 
attainment of the objectives of the Treaty.149 Finally, Article 7 prohibits any 
discrimination on grounds of nationality. 
These objectives and principles form the framework within which Community policies 
are developed and applied and the Treaty provisions are implemented by way of 
regulations, directives and decisions issued by the Community institutions which are 
either directly applicable in the Member States or which must be transposed into national 
law by the states. Both the Treaty and the ‘secondary legislation’ contained in these 
implementing provisions are capable of creating rights and obligations for the subjects of 
Community law. The Court of Justice stated very early on that: 

 
[t]he European Economic Community constitutes a new legal order of international 
law for the benefit of which the states have limited their sovereign rights, albeit 
within limited fields, and the subjects of which comprise not only the Member 
States but also their nationals. Independently of the legislation of Member States, 
Community law not only imposes obligations on individuals but is also intended to 
confer upon them rights which become part of their legal heritage. These rights 
arise not only where they are expressly granted by the Treaty but also by reason of 
obligations which the Treaty imposes in a clearly defined way upon individuals as 
well as upon the Member States and upon the institutions of the Community.150 
 

3.2.1 The Treaties and Procurement 
The Treaty of Rome (and the subsequent treaties amending it, together referred to as ‘the 
Treaties’) includes no explicit mention of public procurement.151 However, several treaty 
provisions have been applied and remain applicable to public procurement; specifically 
the rules and principles instituting and guaranteeing the proper operation of the single 
market. Of the fundamental principles, the most relevant in terms of public procurement 
are the following: 

1) the prohibition against discrimination on grounds of nationality (Article 18 
TFEU); 
2) the free movement of goods and the concomitant prohibition of quantitative 
restrictions on imports and exports and of measures having equivalent effect 
(Article 34 TFEU et seq); 

3) the freedom of establishment (Article 49 TFEU et seq); and 
4) the freedom to provide services (Articles 56 TFEU et seq). 
These are considered briefly in turn. 

3.2.1.1 The rules prohibiting any discrimination on grounds of nationality 
This principle embodies a standard of national treatment that requires persons in a 
situation governed by EU law to be placed on a completely equal footing with nationals 
of any EU member state—that is, in a procurement context, an economic operator from a 
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Agency is tasked to ‘promote harmonisation of operational needs and adoption of effective, compatible 
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member state must be treated in the same way as an economic operator from the 
contracting authority’s member state. This is not the same as the principle of equal 
treatment, which does not rely on the concept of nationality. This article applies only to 
EU nationals, individuals and legal persons who are resident in any of the Member States 
of the Community. Nationals from third countries are excluded from the protection 
afforded by Article 12 because they are ‘not within the scope of application of this 
Treaty’. 

3.2.1.2 The rules on the free movement of goods (Article 34 TFEU et seq) 
This principle seeks to prevent the creation of trading rules by EU Member States that are 
capable of hindering, directly or indirectly, actually or potentially, intra-Community 
trade. The objective is to prevent Member States, through their contracting authorities, 
from buying only national products (‘buy national’ campaigns). It applies to both 
distinctly applicable measures that are clearly intended to discriminate against foreign 
goods (such as local content clauses) and indistinctly applicable measures that apply 
equally to local and foreign goods but that nevertheless discriminate indirectly against 
foreign goods in that their effect is to make market access more difficult for imported 
products than for local ones. These provisions relating to the free movement of goods 
apply to both products originating in Member States and products coming from third 
countries that are in free circulation in Member States. Products coming from third 
countries are considered to be in free circulation in a member state if the import 
formalities have been complied with and if any customs duties or charges having 
equivalent effect that are payable have been levied in that Member State. 

3.2.1.3 Freedom of establishment 
This principle is designed to guarantee the rights of Community nationals to establish 
themselves or an agency, branch or subsidiary in the territories of other Member States. It 
also acts to protect the pursuit of activities of self-employed persons. Thus, an economic 
operator from a member state will be permitted to carry out a business in another member 
state through the establishment of a local entity. 

3.2.1.4 Freedom to provide services 
This principle protects the rights of the nationals of Member States who are established in 
the Community to provide commercial or professional services in the territories of other 
Member States. This would include the right of temporary establishment in the territory 
of another member state for the purposes of providing a service in that member state. 
Thus, an economic operator based in one member state is entitled to submit a tender in 
another member state without the need to set up a local entity or representative. 

3.2.2 Treaty of Rome: Economic versus Social 
The Treaty of Rome has been described as a system of embedded liberalism, a 
combination of external trade liberalisation and domestic interventionism.152 The idea 
behind the social bargain of embedded liberalism was that, through domestic 
interventionism, the socially disruptive effects of free trade would be mitigated without 
eliminating the economic gains that could be derived from open markets.153 The 
supranational bodies of the then EEC were tasked with ‘negative integration’ relying on 
‘economic rationality’, while the politically sensitive decisions requiring broad social 
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consensus were left to the Member States.154 This division of competences, expressed 
sometimes in the shorthand ‘Keynes at home, Smith abroad’155, meant that policies, 
legislation and case law developed at the EU level were focused primarily on market 
freedoms. 
EU law explicitly acknowledges Member States’ freedom to operate mixed economies in 
what is now Article 345 of the TFEU, according to which the Treaty ‘shall in no way 
prejudice the rules in Member States governing the system of property ownership’. The 
absence of any provisions on social policy in the Rome Treaty can be interpreted as a 
decision to give discretion to Member States in this area, as opposed to it being a policy 
choice in favour of economic liberalism. Reich explains that, ‘this was not as a result of a 
simple omission by the drafters of the Treaty, but of a failure to reach agreement on a set 
of principles, because of the complexity of the subject matter and the highly sensitive 
nature of preference policies’.156 

3.3 The Background to the EU Directives 

Initially, the focus of the European Commission was on the removal of visible barriers to 
trade rather than invisible or non-tariff barriers. By 1968, customs duties on intra-
Community trade in manufactured goods had been totally abolished and a common 
external tariff introduced. With the creation of this Customs Union, the Commission had 
succeeded in abolishing most of the visible barriers to intra-EU trade, and it turned its 
attention to the removal of non-tariff barriers. Here the two most flagrant examples were 
national product and technical standards and hidden protectionism in the form of ‘buy 
national’ public purchasing regimes.157 General principles of law are difficult to apply in 
specific situations and tend to be negative in substance: that is, they tend to proscribe 
incompatible behaviour but do not, at the same time, provide positive guidance on their 
application in the concrete situations to which they apply. It was deemed necessary, 
therefore, to introduce procedural conformity to achieve non-discriminatory access to 
public procurement markets. To underpin the Treaty principles in the field of public 
procurement and to provide the necessary guidance to Member States, the Community 
adopted a series of procurement directives. Based on principles of non-discrimination and 
competitive procurement, the directives are to be seen as a specific application of Treaty 
principles which complement those principles by applying them in the specific context of 
public procurement. 
In 1971 and then in 1977, the first Community directives were enacted to provide a 
specific framework enshrining the basic treaty rules applicable to public procurement 
procedures. These directives158 aimed at liberalising public procurement practices to 
ensure the proper operation of the single market. These were the first steps towards 
eliminating some of the means by which governments avoided open competition through 
the use of hidden non-tariff barriers. For example, in the case of public works contracts, 
the directives were applicable to all contracts above 1 million euros and, for public 
supplies, all contracts over 200,000 euros. Measures were introduced to try to ensure 
equal conditions for tendering in public procurement contracts and encourage a more 
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transparent, open, competitive and efficient public procurement market. However, the 
directives failed to have the desired impact. 

3.3.1 The Growth of Neoliberalism and EU Reform 
The 1970s have been referred to as a period of political stagnation for the Community. 
This period coincided with the start of the technical revolution and the setting in of a 
recession. Faced with difficult choices, governments were more inclined to protect their 
domestic industries.159 The European Commission experienced great difficulty in 
securing Council agreement to its proposals, and as a result there were significant delays 
in the attainment of Treaty objectives.160 Member states were only paying lip service to 
the trade rules of the General Agreement on Tariffs and Trade (GATT) and of EC ( as it 
was then). The Reagan and Thatcher economic policies enacted in the 1980s favoured 
market-based ideologies such as deregulation, supply-side tax cuts, privatisation and 
limited social spending. These policies seemed to stimulate economic growth, resulting in 
a rise to prominence of neoliberal intellectual ideas.161 After the procurement directives of 
the 1970s and 1980s, the consensus around embedded liberalism disappeared, ‘both 
because it was no longer apparent that one could avoid trade-offs between domestic 
interventionism and open global markets, and also because large numbers of countries 
were welcomed as members of the multilateral trading system, without any attention to 
whether they shared even a minimalist conception of appropriate domestic public interest 
regulation’.162 In place of the consensus emerged an alternative neoliberal consensus, 
known as the Washington Consensus, which continued as the dominant paradigm until 
the mid-1990s. This view held it appropriate to separate the economic forces of 
globalisation from the social and political realm. ‘On this view’, according to Langille, 
‘… the economic … is prior to and separate from the social (including basic issues of 
democracy, human rights, equality concerns, etc.), the latter being conceived as a set of 
luxury goods which might be purchased with the fruits of economic progress generated 
elsewhere’.163 McCrudden notes that this change in ideological approach is duly reflected 
in changes in EU procurement policy during the 1980s.164 
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3.3.2 Procurement and Internal Market Reforms 
In 1985, the Commission published a white paper, ‘Completing the Internal Market’,165 
which argued for the elimination of a series of non-tariff barriers via 282 legislative 
measures for the completion of the single market. The white paper acknowledged the 
failure of the 1971 Public Works Directive and the 1977 Directive and the lack of 
adherence by Member States to the directives. Protectionist public procurement policies 
by national public bodies would delay the achievement of the single market more 
generally. The Community had long had an interest in breaking down such protectionist 
approaches and in stimulating further cross-border activity. Competitive tendering would 
reduce ‘the burden on the public purse but also enhance macroeconomic growth, since it 
promotes restructuring and adjustment’.166 The Single European Act (SEA)—which 
embodied the 1985 White Paper—represented Member States’ willingness to accept 
treaty reform, as well as a political commitment to removing the long list of identified 
barriers to the Single European Market. Although public procurement represented only 
one of the 282 legislative reforms proposed by the 1985 White Paper, this was enough for 
the European Commission to take its goals forward. The SEA and the procurement 
directives adopted following the SEA were based on the new Article 100a (now Article 
95), which permitted the Council to adopt, by qualified majority, measures which have as 
their object the establishment and functioning of the internal market. As both Moravcsik 
and Pollack argue, the SEA was 'a quintessentially neoliberal project'. 
In 1988 the Cecchini Report167 was published and revealed that only a third of the journey 
towards accomplishing the 1985 White Paper had been completed. Europe’s market was 
still fragmented. Cecchini believed that the absence of common action at the European 
level might result in efficiency loss in both specific sectors and, potentially, the public 
good. This concept, coined as ‘the cost of non Europe’ in the Atkins report, can be 
defined as the collective economic cost of not undertaking policy action at a European 
level in a particular field.168 The barriers identified by Cecchini were categorised under 
three main headings: first, physical barriers, characterised mainly by frontier controls, 
delays and administrative burdens; second, fiscal barriers, characterised by differing rates 
of VAT and excise duties; and lastly, technical barriers, characterised by differing 
technical standards and regulations, conflicting business laws and nationally protected 
public procurement markets. Government protectionism in public procurement markets 
across the EU was identified as a significant non-tariff barrier and described as a ‘shot in 
the foot’.169 This reiterated classical economic theory, under which the removal of these 
barriers to trade could be expected to yield trade benefits by permitting specialisation 
based on comparative advantage, a better use of economies of scale and increased 
competition. It was expected that savings would be achieved from the purchase of lower 
cost imports, from the lowering of prices by domestic firms and from a resulting 
restructuring of European industry. Most of the gains were expected to be achieved by 
ending market segmentation in Europe and by strengthening the ability of European 
industries to compete on the global stage. Broadly, two initiatives were taken: first, to 
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improve the existing directives and, second, to extend the scope of the directives and 
rationalise the growing number of applicable documents.170 
This report led to amendments to the directives and, in due course, consolidation in two 
new directives: Directive 93/36/EEC171 on public supply contracts and Directive 
93/37/EEC172 on public works contracts. In addition, coverage was extended by Directive 
92/50/EEC173 to certain (non-construction) services. Regulation was also extended to 
utilities by Directive 90/531/EC,174 which covered works and supplies; services contracts 
were added for utilities by Directive 93/38/EC,175 which replaced Directive 90/531/EC. 
The Utilities Directives covered, and still cover, not only public utilities but also private 
utilities that are considered to present a risk of discriminatory behaviour because of the 
potential for state influence over their purchasing policy. In addition, Remedies 
Directives 89/665/EC176 and 92/13/EC177 were adopted to provide systems of remedies 
for public and utilities contracts, respectively. There were now three coordination 
directives covering separate types of contracts (works, supplies and services): a directive 
on utilities procurement and two on remedies. Calleja argues that while the legislation on 
public procurement has sought to bring about a gradual reform of public procurement 
practices among Member States, its motives go beyond the eradication of discriminatory 
practices and protectionist behaviour; the White Paper on completing the internal market, 
the Single European Act, the Cecchini Report and the Atkins Report all played a vital role 
in building upon prevailing intellectual foundations in support of neoliberal economics.178 

3.3.3 The Position of Horizontal Considerations 
Up to the 1980s, the focus of EC legislative activity was on overall reform of public 
procurement and not on the use of horizontal considerations.179 The dichotomy between 
the social and the economic approaches to public procurement issues did, however, come 
strongly to the fore during this time. The Council of Ministers adopted a firm, though in 
some cases tempered, ‘purity principle’,180 whereby the economic function of competition 
in public procurement should not be tainted by social policy diversions. The European 
Parliament adopted a strongly instrumental view of the role of public procurement, 
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advocating strong links between public procurement and the achievement of social policy 
objectives. As a result, the greatest pressure to include social issues came from the 
majority of the Parliament, together with a loosely organised group of trade unions. At 
that time, the Parliament only had the power to give its opinion on an issue, and the other 
institutions could, and largely did, ignore that opinion. 
By the end of the 1990s, the political context of European procurement regulation had 
undergone a sea change and was significantly different than it had been during the 
1980s181. Despite the promise of economic benefits from the procurement reforms of the 
1980s, changes in the practice of procurement at the national level were slow in 
appearing. This was partly seen as a result of slow implementation by Member States of 
their obligations under the directives, leading to Commission decisions to increase 
infringement actions, and partly as a result of entrenched attitudes among purchasers and 
suppliers. Although the procurement reforms of the 1980s were intended to increase 
cross-border flows of procurement, by the mid-1990s little appeared to have changed.182 
Hence, there was a sense that the economic benefits that were expected had been 
imperfectly realised. 
The balance of power between the EU institutions was changed by the 1992 Maastricht 
Treaty and the 1997 Amsterdam Treaty. In certain areas of Community policy, most 
notably in the area of internal market reforms, the Parliament was now given the role of 
co-deciding with the Council. This, together with a number of other factors, pushed the 
issue of the link between procurement and social considerations to a central focus in the 
discussions that ensued. These other factors included the activism of a coalition of unions 
and Non-Governmental Organisations (NGOs ) operating in the social and environmental 
field, and the European Court of Justice (ECJ) itself, with decisions in several cases being 
of direct relevance to the legislative discussions. 

3.4 Case law and Horizontal Policies 

The most important driving force in the integration of horizontal policies in public 
procurement law was the ECJ.183 An analysis of the Court’s case law highlights the initial 
impetus of the ECJ to introduce industrial, social and environmental concerns into public 
procurement law. The reasoning followed by the Court, while not always consistent or 
coherent, was a reflection of the image of a European Union deeply divided about the 
opportunity to allow national authorities to protect non-economic interests in the area of 
public procurement. 

3.4.1 The Beentjes Case 
In the first rulings in this area, the ECJ seemed to emphasise that it is possible to limit the 
internal market legislation to pursue other values foreseen in the Treaty. Thus, in 
Beentjes,184 the ECJ considered a request for a preliminary ruling made by a Dutch 
Court185 concerning a decision to award a public works contract which had included 
employing the long-term unemployed as a necessary condition. Beentjes had submitted 
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the lowest bid, but the contract had been awarded to the second-lowest bidder, as 
Beentjes was not able to employ long-term unemployed persons. Beentjes challenged the 
decision, contending that the Works Directive precluded the contracting authorities from 
taking account of this consideration. The ECJ was asked whether the ability of 
contractors to provide work for the long-term unemployed could be taken into account by 
the national awarding authority under the Works Directive [Directive (EEC) 71/305] if, in 
the invitation to tender, no criteria of this type had been stipulated. The Court interpreted 
this question as raising two different issues: first, could such considerations be taken into 
account at all and, second, if they could be taken into account, was the awarding authority 
required to notify bidders of them in advance? The ECJ ruled that a condition of contract 
performance which required the successful contractor to employ long-term unemployed 
persons could be compatible with the procurement directives if it complied with all the 
relevant provisions of Community law, in particular the principle of non-discrimination, 
and was mentioned in the contract notice. The condition would be acceptable if it was 
non-discriminatory, both directly and indirectly, in the light of all the circumstances of the 
case.186 The ECJ qualified the requirement in question as an ‘additional specific 
condition’ which must comply with the general principles of (then) EEC law and must be 
mentioned in the contract notice so that contractors could become aware of its 
existence.187 Most Economical Advantageous Tender [MEAT] award criteria may include 
more than purely economic elements:188 the Court decided that award criteria are not 
limited to those of a ‘purely economic nature’ and that, in principle, criteria relating to 
‘the employment of long-term unemployed persons’ could be used if they complied with 
all the relevant principles of European law. Disagreeing with the Commission, the Court 
therefore recognised the possibility for contracting authorities to take into account social 
considerations, albeit subject to the protection of the principles of non-discrimination and 
free movement.189 The question remained whether social criteria could be used in the 
awarding of the contract or just as a contract performance condition. 
Following the Beentjes case, the Commission issued a communication interpreting the 
case, and discussing its implications for the issue of including horizontal consideration.190 
In the Commission's view, there was ‘no reason to suppose’ that other social objectives, 
any more than the reduction of long-term unemployment, fell outside ‘the area of liberty 
left to the Member States by Directive 71/30 … though of course a definitive judgement 
necessarily depends on an appreciation of all the material facts of a particular case’.191In 
addition, the Commission created the concept of ‘contract performance condition’ as 
distinct from both selection and award criteria. 
A change was seen in the Commission’s position on social issues that was attributed at 
that time to the development of an economic rationale view of the directives.192 In 
particular, the Commission interpreted strictly the requirement that, if the purchasing 
body did not use lowest price for the award of the contract, it should use the criterion of 
‘most economically advantageous offer’. This was interpreted as meaning that tender 
evaluation was limited to economic or commercial grounds only. In 1997, the 
Commission stated: ‘There is widespread agreement that social policy and public 
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procurement should not overlap. Social objectives should be pursued through adequate 
social legislation and not by using the power to award procurement contracts.’193 The 
Commission then embarked on a strategy of infringement proceedings for alleged 
violations of the public procurement directives, becoming less complaint-driven and more 
proactive in seeking to prevent infringements and taking the initiative in launching 
proceedings.194 

3.4.2 Nord Pas de Calais 
In the Nord Pas de Calais case,195 the Commission challenged the awarding in a region of 
France of a number of school-building contracts which included an ‘additional award 
criterion’ relating to local employment. The criterion was based on a French government 
policy which allowed this to be taken into account when two tenders were of equal value. 
The European Commission interpreted Beentjes as permitting promotion of employment 
only as a contract performance condition and not as an award criterion; this was also 
because (then) Community law allowed two award criteria only: namely, lowest price and 
MEAT. However, the ECJ rejected this view, finding that a condition relating to 
unemployment could be applied as an award criterion provided that it was consistent with 
the fundamental principles of Community law, in particular the principle of non-
discrimination, and that it was expressly referred to in the contract notice.196 Rather than 
referring to the criterion as one relating to local unemployment, the judgement refers 
more vaguely to ‘the campaign against unemployment’.197 The meaning of the ruling is 
disputed by commentators because of the Court’s reasoning and the circumstances of the 
case.198 The reliance on the decision in Beentjes, which did not suggest that the directives 
permit award criteria based on workforce matters but instead concerned special 
conditions, suggests that the ECJ were saying that anything permitted as a special 
condition is automatically permitted as an award criterion. 
3.4.3 Concordia (Helsinki) Bus Finland 
Soon after the Nord Pas de Calais case, the ECJ was presented with a public procurement 
case with environmental considerations.199 The Concordia Bus judgement was a full court 
judgement, thus indicating the special importance of the issues under scrutiny. The 
municipality of Helsinki had decided to award bus transport services to a company that 
would offer the most advantageous tender. When assessing the economic advantages of 
the tenders, the contracting authority relied on three criteria: price, quality of the bus fleet, 
and the quality and environmental management of the operator. Under the second 
criterion, buses with lower emissions and noise were preferred, while under the third 
criterion extra points were given to operators who met certified quality criteria and had a 
certified environment protection programme. Concordia Bus came in second place, 
having been penalised under the second and third criteria, although it had the lowest 
price. The company then claimed in Court that the second criterion was discriminatory, as 
there was only one operator with the possibility of fully meeting the criterion. The 
Commission claimed that only those criteria resulting in a direct benefit of an economic 
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nature to the procuring entities could be allowed. The ECJ, following the opinion of 
Advocate General Mischo, held otherwise. 
According to the Court, the words ‘for example,’, used by the Directive in introducing a 
list of possible criteria making up the most economically advantageous tender ‘read 
together with [then] Article 6 EC Treaty lead to the conclusion that public procurement 
law does not exclude the possibility for the contracting authority of using criteria relating 
to the preservation of the environment when assessing the economically most 
advantageous tender’.200 
This judgement is important, as it acknowledges that a contracting authority was entitled 
to include environmental considerations in its award criteria. The ECJ was clear that 
award criteria need not be purely economic in nature: ‘It cannot be excluded that factors 
which are not purely economic may influence the value of a tender from the point of view 
of the contracting authority.’201 That conclusion was supported by the wording of the 
provision, which expressly referred to the criterion of the aesthetic characteristics of a 
tender. Since the purpose of the procurement directives was to eliminate barriers to the 
free movement of services and goods, and since the EC Treaty provided that 
environmental protection requirements must be integrated into the definition and 
implementation of Community policies and activities, the ECJ reasoned that ‘it must be 
concluded that Article 36(1)(a) of Directive 92/50 does not exclude the possibility for the 
contracting authority of using criteria relating to the preservation of the environment 
when assessing the economically most advantageous tender’.202 
This judgement lays down the conditions under which such criteria may be used. It sets 
out that ‘the criteria adopted to determine the economically most advantageous tender 
must be applied in conformity with all the procedural rules laid down in Directive 92/50, 
in particular the rules on advertising’.203 Criteria must also comply with the fundamental 
principles of EU law, in particular the principle of non-discrimination. The judgement 
concludes that a contracting authority may take into account ecological criteria provided 
that the criteria are linked to the subject matter of the contract; do not confer an 
unrestricted freedom of choice on the authority; are expressly mentioned in the contract 
documents or tender notice; and comply with all the fundamental principles of 
Community law, in particular the principle of non-discrimination.204 
While it has been argued that this judgement was groundbreaking for the cause of the use 
of horizontal considerations,205 Arrowsmith notes that the ECJ refers to ‘the subject 
matter of the contract’ as a limitation on the free choice of the contracting authorities,206 
conceding somewhat to internal market concerns.207 The ECJ’s subsequent ENV and 
Wienstrom208 judgement demonstrates the pivotal role of this connection between the 
subject matter of the contract and the criterion. 
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3.5 Guidance from the European Commission 

The European Commission's Green Paper ‘Public Procurement in the European Union: 
Exploring the Way Forward’ was adopted in November 1996.209 The main theme was the 
need to simplify the legal framework for public procurement, while maintaining the 
stability of the basic structure already in place. The Green Paper recognised and accepted 
that procurement would be used as a mechanism for implementing domestic and 
Community social policy. It also accepted that doing so was compatible with the then 
existing directives when it was accomplished through the provisions enabling the 
exclusion of contractors or suppliers or by requiring compliance with contract conditions. 
However, the Green Paper was clear that award criteria ‘must relate to the economic 
qualities required of the supplies, works or services covered by the contract’.210 
In March 1998, the Commission published its communication ‘Public Procurement in the 
European Union’.211 In it, the Commission stated it ‘re-iterates that public contracts can 
be a means of influencing the actions of economic operators, providing the limits laid 
down by Community law are respected’. The Commission went further than before, 
however, going so far as to ‘encourage the Member States to use their procurement 
powers to pursue the social objectives mentioned above’. The Commission also said it 
‘will act similarly in its own procurement activity’. In May 1998, the Council of 
Ministers published a statement on this communication.212 As regards the social aspects of 
procurement, the Council agreed that ‘the legislative framework for public procurement 
should not hinder the pursuit of other Community policies, for example, on the 
environment or social issues, and that the provisions in the directives for taking account 
of such factors should be clarified by the Commission in consultation with Member 
States, taking account of the priorities attached to such factors by Member States’. A 
Parliamentary Resolution linked the Commission's proposals on the use of procurement 
to tackle corruption with the use of social criteria generally.213 
The European Commission developed a strategy for clarifying the scope for horizontal 
considerations that comprised two major elements,214 and the Commission produced two 
parallel communications on horizontal policies. These were the Commission’s 
‘Interpretative Communication on the Community law applicable to public procurement 
and the possibilities for integrating environmental considerations into public 
procurement’215 (hereafter the ‘Communication on environmental considerations’), 
published in July 2001, and the Commission’s ‘Interpretative Communication on the 
Community law applicable to public procurement and the possibilities for integrating 
social considerations into public procurement’216 (hereafter the ‘Communication on social 
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considerations’), published in October 2001. These were prompted by increasing demand 
for guidance and probably also by the Commission’s desire to head off calls from the 
European Parliament for a greater role for horizontal policies. Arrowsmith and Kunzlik217 
found the Commission guidance had value as an indicator of its likely ‘prosecutorial’ 
policy. The value of the guidance in other respects however was questionable. From 
Kunzlik’s perspective, the Commission’s restrictive view on horizontal policies, ‘almost 
to the point of seeming out of touch with reality’,218 together with its confused reasoning, 
arose from a sort of ‘institutional schizophrenia’ in which internal market staff take a 
view that favours market considerations and others take a different line as a result of the 
higher value that they place on issues such as ‘green procurement’. 
On 17 January 2002, the Parliament published its opinion,219 which broadly approved the 
Commission proposal, subject to amendments, among which were several that related to 
the use of social criteria. The most notable was related to the provision on award criteria, 
which omitted the requirement that the beneficiary of the ‘economic advantage’ be the 
public authority. It also extended the environmental characteristics that contracting bodies 
could consider, and it included the tenderer's equal opportunities policy as a valid element 
at the award stage.220 In early May 2002, the Commission issued its amended proposal on 
both the Public Sector221 and Utilities Directives222, revising recitals as far as possible, 
rather than issuing new substantive articles or amending existing substantive provisions 
and emphasising the extent to which social issues could be dealt with through the use of 
contract conditions, rather than by way of award criteria. On 21 May 2002, the Council 
reached a political agreement on the Public Sector Directive. It essentially maintained the 
Commission's basic approach, while integrating several of the amendments adopted by 
the Parliament in one form or another. A notable feature of the approach adopted by the 
Council was again the addition or clarification of recitals as a way of accommodating the 
Parliament's concerns without amending the substantive articles. The Commission's 
assessment of the Council's common position was published in March 2003223 and 
subsequently received final approval by a plenary vote of the Parliament on 29 January 
2004.224 

3.6 The 2004 Directives 

The 2004 EU public procurement law package was made up of two directives. Directive 
2004/17/EC regulated public procurement in the utilities sector (water, energy, transport 
and postal services). Directive 2004/18/EC, the so-called classic or Public Sector 
Directive, promulgated rules applicable to works, supplies and services procurements and 
to works concessions. Directive 2007/66/EC amending the existing directives on 
remedies and Directive 2009/81/EC on procurements in the fields of defence and security 
were adopted later. 
The 2004 directives included several provisions proposed by the Commission, including 
provisions for simplifying and facilitating small and medium enterprise (SME) 
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participation in tenders, reducing costs and the administrative burden of procedures, 
making access less complicated and more transparent,225 and encouraging the spread of 
subcontracting in the award of public contracts.226 
Moreover, also in accordance with Commission guidelines, the 2004 directives governed 
the introduction of social and environmental considerations at different stages of the 
public procurement procedure.227 They set out explicitly the pre-existing possibilities for 
Member States to implement horizontal policies, including the possibilities clarified in 
jurisprudence. Thus the directives now featured express references to the possibility of 
including environmental specifications in award criteria, specifications relating to access 
for all users, and special contract conditions requiring, for example, that contract work be 
given to the unemployed or people with disabilities (as recognised by the ECJ in 
Beentjes).228 In addition, the directives included certain restrictions on horizontal policies 
which had either been recognised in the jurisprudence (for example, that award criteria 
should be limited to the subject matter of the contract) or that the Commission had 
advocated in its guidance (for example, limiting special conditions to contract 
performance). The 2004 directives also included a provision allowing states to reserve 
contracts for sheltered employment programmes. Additionally it allowed Member States 
to use procurement to promote certain horizontal policies: authorities were obliged to 
exclude from contracts firms convicted of corruption and certain other criminal offences, 
to support EC policies, and to take into account both accessibility criteria for people with 
disabilities and design for all users.229 
According to some authors, the European legislature could have done much more,230—for 
example, by clarifying once and for all ‘the position of contracting authorities over the 
legitimacy of pursuing socioeconomic and environmental policies through public 
procurement’.231 The new legislation did not clarify whether the environmental and/or 
social criteria had to provide economic benefit to the contracting authority to be 
legitimate. The provision for ‘the possibilities for the contracting authorities to meet the 
needs of the public concerned, including in the environmental and/or social area’ is 
repeatedly contradicted by the legislation’s stated requirements for assessing costs and 
benefits, even those of an ethical and social or environmental nature, thereby validating 
that social value can be assessed in purely economic terms. One can conclude that the 
new directives were limited to incorporating only the requirements that the Commission 
had stated with certainty in its guidelines and not the requirements of the ECJ.232 To that 
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extent, the new directives have been seen as a ‘victory’ for the Commission and its 
restrictive approach.233 

3.7 The 2014 Directives 

3.7.1 The Reason Behind the Reform 
Before the real impact of the 2004 directives could be examined, the Commission was 
already working a new reform package.234 The Commission began consultations on a 
revision to the procurement directives in January 2011235 with the aim of ‘modernising’ 
the market to support ‘growth and job creation’. Commissioner for DG MARKT Michel 
Barnier described the motivation for the revision of the procurement directives as 
follows: ‘The current directives have proven their worth. But directives must move with 
the times. I would like to make sure that the public procurement directives become 
simpler and more effective and that they make life easier for those whose daily work 
involves public procurement.’236 While the technical elements of the implementation of 
the market were up for review, the parameters of the conceptual scope of the market were 
not: ‘Public purchasing has to be underpinned by particular safeguards. These prevent any 
preferential treatment that could favour specific economic operators and guarantee sound 
competition between economic operators, to ensure that contracting authorities get the 
best value for European Taxpayers’ money’.237 This indicates that as a public policy 
mechanism, the dominance of the market paradigm was to be maintained and that value 
for money would be derived from this. 

3.7.2 Green Paper on the Modernisation of EU Public Procurement Policy 
On 27 January 2011, the Commission published a ‘Green Paper on the modernisation of 
EU public procurement policy’, subtitled ‘Towards a more efficient public procurement 
market’.238 This was a follow up to the previous Lisbon Strategy, which failed in its goal 
of making the Union ‘the most competitive and dynamic knowledge-based economy in 
the world capable of sustainable economic growth with more and better jobs and greater 
social cohesion’.239 This was the launch of a wide-ranging public consultation, opened to 
stakeholders and civil society at large, on a number of questions on potential legislative 
changes to make the awarding of public contracts simpler and more flexible and to enable 
better use of procurement in support of other policies. While the purpose of the 2011 
Green Paper was to survey key areas to be reformed and to obtain the opinion of 
stakeholders on the options, the paper also had another agenda. The paper stresses that 
‘obtaining optimal procurement outcomes through efficient procedures is of crucial 
importance in the context of the severe budgetary constraints and economic difficulties in 
many EU Member States’.240 
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The 2011 Green Paper begins with a reference to the Europe 2020 strategy for smart, 
sustainable and inclusive growth.241 Public procurement was seen as one of the market-
based instruments to be used to deliver the Europe 2020242 strategy for such growth by 
aiming to improve conditions for business innovation; encourage the wider use of green 
procurement; ensure the most efficient use of public funds and keep procurement markets 
open EU wide. This Green Paper also states that the Europe 2020 strategy for public 
procurement policy ‘must ensure the most efficient use of public funds and … 
procurement markets must be kept open EU wide’. 
The questions covered included the need to simplify procedures and make them more 
flexible; to enable the strategic use of public contracts to promote other policy objectives 
(greener and more socially responsible and innovative purchasing, etc.); to give SMEs 
better access to public contracts; and to combat favouritism, corruption and conflicts of 
interest. In total, the European Commission received 623 contributions from a wide range 
of stakeholder groups. The results of the consultation were summarised in a synthesis 
document, which was presented and discussed at a public conference held on 30 June 
2011.243 Those taking part in the consultation had differing views on the priority to be 
attached to each of the reform aims. Simpler procedures, better access to contracts—
especially for SMEs—and the promotion of innovation were popular. Everyone 
considered that it was particularly important to rationalise procurement procedures and 
make them more flexible. The evaluation also shows that it is possible to strike a better 
balance between the costs of the regulatory system and the advantages that it provides, 
especially from the point of view of low-value orders.244 
The 2011 Green Paper appears to have challenged the internal market rationale of EU 
public contract legislation.245 While the need to keep the EU market open is mentioned, 
the motivator behind the reform package was to simplify and update the European public 
procurement legislation ‘so as to make the award of contracts more flexible and enable 
public contracts to be put to better use in support of other policies’.246 The Green Paper 
then presents the evolution of the directives, whose principal aim had been ‘to ensure that 
economic operators benefit fully from the basic freedoms in the field of public 
procurement’, and mentions ‘a number of objectives relating to the integration of other 
policies in this framework, such as protection of the environment and social standards or 
the fight against corruption’. The proposal aims at modernising public procurement tools 
and methods ‘to make them better suited to deal with the evolving political, social and 
economic context’ and more notably to achieve a number of complementary objectives. 
The first objective is to increase the efficiency of public spending. A complementary 
objective is to allow procurers to make better use of public procurement to support 
common societal goals. Collaterally, EU public procurement law could also help prevent 
and fight corruption and favouritism and improve the access of European undertakings to 
third-country markets.247 
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3.7.3 Impact Assessment 
The Commission then carried out an impact assessment on the proposal for the new 
directive. It relied upon external expertise, consultants and the findings of the Green 
Paper on the modernisation of EU public procurement policy and the Green Paper on the 
expansion of the use of e-procurement in the EU.248 The main problems identified by the 
impact assessment were insufficient cost efficiency of public procurement, a failure to 
optimise resources, and the continuing lack of cross-border procurement.249 The causes of 
these problems were identified as overly complex rules, disproportionate and inflexible 
procedures, uncertainty and insufficient provisions on the integration of strategic goals, 
regulatory and ‘natural’ market barriers, and different models and administrative 
capacities across the Member States. 
The Commission drew up the following objectives to resolve these problems: improving 
the cost efficiency of EU public procurement rules and procedures, taking advantage of 
all opportunities in compliance with the treaties to deliver the best possible outcomes for 
society, and creating EU rather than national markets for public procurement. The 
reception of the impact assessment was muted. The quality of the assessment was 
generally viewed as weak, and the conclusion was viewed as based on a set of political 
assumptions with an overly optimistic vision of market economy mechanisms.250 

3.7.4 Overview of the 2014 Public Procurement Directives 
On 20 December 2011, as announced in the Single Market Act, the Commission adopted 
three proposals for new directives intended to thoroughly modernise public procurement 
in the European Union, with the stated intention of pursuing four complementary 
objectives: simplifying procurement procedures and making them more flexible; 
improving SMEs’ access to the public procurement market; fostering a better qualitative 
use of public procurement through a strategic use of public contracts, including better 
integration of social and environmental criteria, and finally improving governance. With 
substantial changes, these proposals were approved by the European Parliament and the 
Council, and they entered into force in 2014.251 The Directive provides notable 
opportunities for the promotion of environmental and social objectives through public 
procurement procedures while leaving a large amount of discretion to the Member States 
as to how they wish to transpose the relevant provisions into national law. In addition the 
so-called horizontal clause (Article 18(2)) include a general obligation on Member States 
as suggested in the Commission’s Green Paper, for member states to take appropriate 
measures to ensure that that in the performance of public contracts economic operators 
comply with applicable obligations in fields of environmental, social and labour law 
established by Union law, national law, collective agreements or by the international 
environmental, social and labour law provisions. This obligation now means that Member 
States must ensure that, in the performance of public contracts, economic operators 
comply with, inter alia, EU environmental law; enterprises which do not respect 

 
248 Commission, ‘Proposal for a Directive of the European Parliament and of the Council on public 
procurement’ COM (2011) 896. 
249 Over 98% of the contracts awarded according to EU rules (ie approximately 96% of total value) are won 
by national bidders. 
250 Eric van den Abeele, 'The Reform Of The EU's Public Procurement Directives: A Missed Opportunity?' 
(2012) SSRN Electronic Journal. 
251 The proposals were published as COM (2011) 895, 896 and 893 final. 
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environmental law may be excluded from the tender procedure, or not awarded the 
contract or their tender rejected due to lack of compliance with these obligations.252 
 
The three new directives are as follows: The new Public Procurement Directive 
2014/24/EU, referred to in this publication as the ‘2014 Directive’, to replace Directive 
2004/18/EC; the new Utilities Directive 2014/25/EU, referred to in this publication as the 
‘2014 Utilities Directive’, to replace Directive 2004/17/EC; and the Concessions 
Directive 2014/23/EU, referred to in this publication as the ‘2014 Concessions Directive’, 
which creates a new regulated regime for the awarding of concession contracts. 
Two of the directives, relating to procurement by public sector contracting authorities and 
utility entities, replace the EU procurement directives of 2004. The third Directive creates 
a new regulated regime for the award of concession contracts. These directives 
predominantly cover the procedural rules. 
 There are two other directives, which apply to complaints and review (i.e. to the 
enforcement of the directives). These are known as the Remedies Directives. In the public 
sector, remedies are governed by Directive 89/665/EC. In the utilities sector, remedies are 
governed by Directive 92/13/EC. Both of the above Remedies Directives significantly 
amended Directive 2007/66/EC. The 2014 Concessions Directive made some minor 
amendments to the Remedies Directives. In addition, there is now a new Directive which 
applies a more flexible and confidential regime to the procurement of military supplies 
and related works and services: Directive 2009/81. 
It should be added that the European Commission has supplemented these procedural and 
remedial directives with further legislation dealing with various aspects of the 
procurement process. These include, in particular, the following: Directive 2001/78/EC 
on the use of standard forms in the publication of public contract notices; Regulation 
2151/2003 amending Regulation 2195/2002 on the Common Procurement Vocabulary 
(CPV); updated CPV codes were adopted under Regulation 213/2008; Regulation 
842/2011 establishing standard forms for the publication of notices in the field of public 
procurement procedures, repealing Regulation 1564/2005. New legislation on standard 
forms will be adopted to reflect the 2014 Directives. Directive 2014/55/EU establishing 
electronic invoicing in public procurement. 
 
The directives are not meant to harmonise all national rules on public procurement. 
Instead, they are intended to coordinate national contract award procedures by 
introducing a minimum body of common procedural rules that reflect the basic Treaty 
principles. The directives do not seek to impose a new common regulatory regime on EU 
Member States in the field of procurement, and Member States can continue to apply 
their national procedures adapted to the directives. The scope of the directives are thus 
limited to those measures required for the coordination exercise, and they permit the 
Member States to maintain or adopt substantive and procedural rules to the extent that 
these are not in conflict with the directives or with Treaty provisions.253 As a result, 
Member States remain free to regulate a number of issues, mainly practical matters. 

 
252 This insertion of an overriding obligation of the Member States to take ‘appropriate measures’ to ensure 
that in the performance of public contracts the applicable environmental, social and labour law obligations 
are duly respected is very important. However due to time constraints, I have chosen not to focus more on 
this. For further discussion See Chapter 4, Anja Wiesbrock, ‘ Socially responsible public procurement’  in 
Sjåfjell, B., & Wiesbrock, A. (Eds.). (2015) Sustainable public procurement under EU law: new 
perspectives on the state as stakeholder ( 2015 Cambridge University Press) 
253 Sue Arrowsmith, The Law of Public and Utilities Procurement: Regulation in the EU and UK (3rd edn, 
Sweet & Maxwell 2014). 
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Member States may require, for example, the application of a specific standard form for 
tender and contract documents; they may require adherence to specific tender opening 
procedures or tender submission procedures; they may require the submission of 
appropriate tender or performance guarantees; and they may impose specific contractual 
obligations on public contracts that result from public procurement. In essence, the 
common rules of the directives apply the basic principles of non-discrimination, equal 
treatment and transparency to the following: the publicity for proposed procurement 
contracts, the design of technical specifications, the choice of procurement procedures, 
the qualification and selection of candidates and tenderers, and the award of contracts.254 
The directives, however, apply only to proposed procurement contracts with a financial 
value above a given threshold.255 Rather than seeking to regulate with precision all public 
procurement contracts within the EU, the Community legislature chose to regulate only 
those contracts that were most clearly capable of affecting trade between Member States. 
Those falling within this broad definition include 1) contracts that are of a sufficiently 
high value to attract economic operators from other Member States (i.e. where the 
potential benefits of winning the contract outweigh the extra costs of providing the goods, 
works or services from a greater distance) and 2) contracts concerning objects that are 
amenable to cross-border trade. Contracts below the financial threshold are still subject to 
the fundamental principles of the Treaty and to the general principles of law. 

3.7.5 Structure of the Directives 
One of the reasons for the new directives was the need to simplify and streamline the 
existing directives. While it is generally agreed that this was not achieved,256 there is 
evidence of a greater degree of procedural logic; for example, by starting with general 
definitions, addressing the scope of application (entity and activity coverage), and then 
following the steps in the procurement process itself. The 2014 Directive generally 
follows this structure. 

3.7.6 The ‘Legal Effect’ of the Directives 
Member states are bound to take all appropriate measures to fulfil obligations arising 
from the Treaty or resulting from actions taken by the Community institutions. The legal 
bases for the EU institutions to introduce more specialised ‘secondary’ EU legislation are 
stipulated in the Treaty: Articles 53 (2), 62 and 114 TFEU are the most relevant for 
procurement legislation.257 This legislation is called secondary because it depends on the 
primary legal bases in the TFEU. The type of legal instrument chosen for public 
procurement was the directive. An EU directive can be described as a model law agreed 
at the EU level which sets out the basic parameters and objectives of legislation that then 
must be transposed into the national laws of the 28 Member States by a specified 
deadline.258 Within certain limits, the Member States are free to choose the method of 

 
254 ibid chapter 3. 
255 The Court’s settled case law on this is clear: see Joined Cases C-147/06 and C-148/06, SECAP SpA and 
Santorso Soc. coop. arl [2008] ECR I-3565; see Case C-412/04 Commission v Italy [2008] ECR I-0000 
para 65. 
256 See Sue Arrowsmith, 'Special Issue – The New EU Procurement Directives: Part I; Editor’s Note' (2014) 
Public Procurement Law Review, which emphasises that the European legislature introduced many 
significant changes and many new requirements thereby again greatly complicating the system, despite the 
stated aim of simplification; Steen Treumer ‘Evolution of the EU Public Procurement Regime: The New 
Public Procurement Directive’ in Robert Caranta and others (eds) Modernising Public Procurement: The 
New Directive (2014); Éric Van den Abeele, ‘The reform of the EU’s public procurement directives’ (n 
244). 
257 See the Preambles to all EU procurement Directives. 
258 Paul Craig and Grainne de Búrca, The Evolution Of EU Law (Oxford University Press 2011). 
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transposition, as long as the resulting national instrument is fully compliant with the 
original EU directive.259 
The procurement directives, as with all directives, are by definition not directly 
applicable—that is, they do not apply automatically. To produce their effects within the 
Member States, they must be implemented or ‘transposed’ into national law. The Member 
States are, therefore, required to take the measures necessary to give full effect to the 
provisions of the directives in national law and to ensure that no other national provisions 
undermine their applicability. This normally takes the form of a transposition of the 
directives into national law and the abrogation of all contrary legislative provisions.260 
The directives are binding only in terms of the result to be achieved but leave to the 
national authorities the choice of form and methods. Thus, it is not necessary for EU 
Member States to produce an exact copy of the directives in their national legislation, 
although some Member States have done precisely that, by reference to the directives 
themselves. In Ireland, the 2014 Directives did not require the country to make choices, 
and a ‘copy-out’ approach was largely adopted in transposing these EU rules. Where 
discretion was granted to Member States under the directives, this discretion was largely 
passed on to contracting authorities under the regulations. 
Failure to implement the directives correctly or on time does not mean, however, that the 
directives have no effect. Member States are not entitled to deprive the subjects of 
directives (in this case the contracting authorities and economic operators) of the rights 
they are intended to enjoy under the directives. In accordance with the ECJ’s doctrine of 
‘direct effect’, individuals may enforce in national courts the rights conferred by the 
directives wherever the appropriate conditions are satisfied. This will happen, for 
example, if a Member State fails to implement or transpose the directive into national law 
by the due date (each directive includes a date by which it must be transposed) or if it has 
transposed the directive on time but has done so incorrectly. 
The conditions necessary to give rise to the direct effect of a particular directive are as 
follows:261 
• the obligation imposed on Member States is clear and precise; 
• the obligation is unconditional; 
• the Member States or Community institutions are not given any margin of discretion in 
implementing the measures. 
When a directive has direct effect and must be applied under the doctrine of direct effect, 
entities to which the doctrine applies must—as with TFEU obligations—disregard any 
conflicting national legislation. This was indicated by the CJEU in the Costanzo case. An 
important limit on the principle of the direct effect of directives is that direct effect 
applies only to the state and to bodies that provide a service under state control and which 
enjoy special powers (Case C-188/89, Foster v British Gas).262 Direct effect will apply 

 
259 ibid. 
260 Directives are provided for in Article 288 TFEU. In principle, as is stated in Article 288, a directive is a 
measure of general application which requires member states to achieve certain results but leaves to each 
member state the precise form and method of implementation. Unlike the TFEU and regulations, a directive 
envisages that member states will need to take action to give it effect within that member state’s own legal 
system: action is unnecessary only in those very rare cases in which the legal system of the member state 
concerned is already adequate to achieve the results in question. Directives are used when it is considered 
that the rules in question might need to be implemented in different ways in different member states to take 
account of different circumstances – such as different administrative, social or political arrangements (that 
is, when it may be desirable in principle to allow for different approaches), and are also useful if it is not 
practical to provide for every detail of the rules at EU level. 
261 Van Gend en Loos. 
262 Case C-188/89 Foster v British Gas [1990] ECR I-3313. 
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against most of the bodies subject to the EU’s public procurement rules, since these rules 
regulate mainly public bodies. However, there are some procuring entities regulated 
under these rules—for example, utilities with special or exclusive rights which are on the 
border of or are outside the ‘public sector’—to which it is not quite clear whether the 
doctrine of direct effect applies. 
The ECJ has stated that many of the provisions of the directives do have direct effect but 
that each provision will be considered individually. The ECJ has found that the provisions 
relating to advertising, competition, selection and award criteria have direct effect. Thus 
in Costanzo the CJEU ruled that the obligation contained in Directive 71/305 on public 
works contracts (a predecessor of the current Public Sector Directive) to examine tenders 
that appear abnormally low has direct effect. Later, in Walter Tögel,263 the CJEU 
indicated more generally that the various Titles of Services Directives 92/50 (also a 
predecessor of the current Public Sector Directive) that regulated award procedures have 
direct effect—although the CJEU also commented that there may be some exceptions. 
On the other hand, a number of the provisions of the Remedies Directives, which require 
additional choices and decisions to be taken by the Member States, such as the choice of a 
review body, cannot—according to the third condition mentioned above—be considered 
as directly effective in their entirety. Nevertheless, some of the provisions of the 
Remedies Directives, such as the provisions relating to the available remedies [namely, 
Articles 1(1) and 2(1)(b)], are directly effective. 

3.8 Conclusions 

Looking at the development of the EU procurement directives, it is evident that they were 
not developed as a means of addressing the procurement function in the EU but rather as 
a mechanism for applying the Treaty principles of non-discrimination and free movement 
of goods, labour and services to secure the internal market between the Member States. 
EU members are permitted to pursue social, political or environmental objectives to the 
extent that these objectives do not give rise to any discrimination against other EU 
members. The focus of the EU is limited primarily to securing non-discriminatory and 
reciprocal access to the procurement markets of its members. To the extent that the 
procedures adopted reflect those which already existed in the national systems of the 
members, those systems will ‘fortuitously’ promote economic efficiency or, at least, will 
not impede it. These systems permit the pursuit of horizontal considerations to the extent 
that such considerations do not discriminate, and they would themselves encourage such 
objectives where they have become the objectives of the EU itself, even where those 
horizontal objectives would be inconsistent with efficiency objectives. 
The dominant purpose of the EU was often seen as economic harmonisation together with 
an economically driven approach to procurement interpreted EU law, thereby limiting the 
use of horizontal considerations. However, recent developments have challenged this 
approach, as the discretion to include social considerations has expanded significantly. 
The importance of recent developments is that these tensions between the social and 
economic perspectives on procurement can no longer be translated as simply equating to 
Member State versus EU level policy clashes; social policy is now increasingly 
incorporated EU level policy. The next chapter expands on these developments, together 
with the role of the social market economy and the social rights enshrined in the EU 
Charter of Fundamental Rights. 
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4 Chapter 4: Objectives of EU Regulation - Economic versus Social 

4.1 Introduction 

Regulation, its practice and study, are central to the interaction among the economic, 
legal, political and social spheres. Public procurement regulation is traditionally viewed 
as emerging from a neoliberal economic approach to market integration.264 As public 
procurement regulation developed in societies which subscribed to the economics of the 
market economy, the state, in pursuit of economic welfare, pursued policies, including 
procurement policies, which sought to ensure economic efficiency.265 The most important 
objective of probably all national procurement systems is the need to acquire the goods, 
works or services concerned on the best possible terms266. This is often referred to as 
value for money,267 which is regularly treated as equivalent to efficiency, or economic 
efficiency.268 In chapter 5 I go on to look at the concept of value, and in chapter 6 I 
expand on Member States’ individual definitions of value for money. In this chapter I 
focus on value for money and its role in the EU regime and the directives. The economic 
concepts of efficiency and competition are examined, as are their relationship with 
internal market objectives. Finally, I look at how the Treaty of Lisbon offers a new 
understanding of the internal market and the goal of a ‘highly competitive social market 
economy’. 
Trepte defines value for money in terms of economic efficiency, where consumers make 
purchasing decisions to maximise their own benefit or ‘utility’. When the purchaser is the 
state, its assessment of value for money is more complex and rests on a whole range of 
considerations, both economic and political. Value for money will, as a result, incorporate 
a cost/benefit analysis taking into account the achievement of all policy goals. As a 
concept, value for money is thus heavily contingent on individual preferences and on the 
political and social value judgements of the state. It does not have meaning independent 
of the person or entity whose value judgements are at issue. 269 I submit here that how 
value for money is determined, is a political rather than a technical choice, and decisions 
about what to measure, and how, both reflect and influence collective values about what 
is important. In the case of the state, it will formulate its economic approach to 
‘efficiency’ together with political and social policy objectives. 

4.2 Economic Efficiency and Public Procurement 

The ‘law and economics’ approach to regulation relies on free market economic 
principles and the rules consistent with neoclassical economic theory.270 An efficient 
outcome occurs when resources, goods and services are allocated to their expected 
highest valued uses. Such efficient outcomes are said to be Pareto-optimal, after the 
economist Vilfredo Pareto, by which it is meant that ‘value uses’ is measured by 
individual ‘willingness to pay’.271 Resources cannot be reallocated so as to make one 

 
264 See Bovis ‘Public Procurement and the Internal Market of the 21st Century’ (n 35). 
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individual better off without making someone else worse off. This Pareto criterion is 
based on two additional value judgements: 1) that the individual is the best judge of his or 
her own welfare and 2) that the welfare of society depends on the welfare of the 
individuals that comprise it.272 The difficulty with Pareto’s ‘no-one-is-harmed’ constraint 
is that it precludes the economist from commenting on all but the most trivial policy 
change, since most policies have winners and losers.273 As has been generally recognised, 
Pareto efficiency is unlikely to be achieved. Economic literature in the wake of Pareto 
therefore relies on a more flexible formulation known as the ‘compensation principle’ or 
Kaldor-Hicks efficiency. A policy is Kaldor-Hicks efficient if those who gain can in 
principle can compensate those who have been ‘harmed’ and still be better off. In other 
words, the cost-benefit test is satisfied, as the economic gains exceed the losses accrued. 
In this way economists believe that the Kaldor-Hicks approach separates efficiency from 
the thorny and indeterminate issue of wealth distribution.274 Perfect competition relies on 
a number of assumptions, and the ‘law and economics’ approach to regulation believes 
that it is the inadequacy of these assumptions, or market failures, which requires the 
intervention of the state by way of regulation. 

4.3 Market Theory and Public Procurement 

Following market theory economics, among the aims of public procurement regulation 
are protecting competition from distortion, ensuring maximum allocative and productive 
efficiency, and requiring contracting authorities to act like purchasers in private markets. 
When public purchasers make requirements that differ from private purchasers in private 
markets, they prevent sellers from undertaking ‘rational’ profit-maximising behaviour in 
such markets.275 Consequently, procurement regulations should impose upon contracting 
authorities ‘a duty to ensure that public contracts reflect normal market conditions to the 
maximum extent’276, to ensure the free market achieves the optimum outcome in terms of 
allocative and productive efficiency. In short, competition principles require public 
purchasers to advance allocative and productive efficiency, which requires procurement 
to replicate the operation of the free market and interfere as little as possible with 
‘normal’ market behaviour in the private market. Additionally, as proposed by Trepte, 
procurement regulation can be viewed as an instrument for the pursuit of economic 
welfare, which is achieved, in part, by pursuing the objective of economic or ‘allocative’ 
efficiency under a situation of perfect competition277. 
 

4.3.1 Economic Efficiency: Value-Neutral? 
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Graells and Trepte both view economic efficiency as an appropriate normative criterion 
in EU regulation, and this view is supported by mainstream economic text books.278 
However, this infers the neutrality of economic efficiency, particularly when it is linked 
to policy recommendations. However, economic efficiency, as Blaug notes, involves 
ethical considerations and can be viewed as normative in the sense of offering statements 
of desirable states of affairs via persuasion. Blaug offers three examples of this: first, the 
assumption that every individual is the best judge of his or her own welfare; second, the 
view that social welfare is defined only in terms of the welfare of individuals; and third, 
the view that the welfare of individuals may not be compared.279 While these value 
judgements are widely accepted among mainstream economists, they nevertheless are 
conjectures based on subjective views. Efficiency is necessarily a value-laden concept 
and cannot be freed from the notion that efficiency is somehow more desirable than 
inefficiency and is an assertion of the superiority of the market mechanism. 

4.3.2 Efficiency and Neoliberalism 
The law and economics approach280 justifies the goal of maximising efficiency by 
arguing that efficiency promotes social welfare maximisation because efficient policies 
maximise the size of the pie, which can then be redistributed through taxes. This is how 
neoliberalism, the core of law and economics theory, establishes economic efficiency as 
the primary route to public well-being.281 In this view, unfettered market competition 
produces incentives for maximising overall resources and individual responsibility, 
thereby making society better off in the long run in spite of harsh short-term effects on 
some people.282 Neoliberalism distinguishes the goal of efficiency from the goal of social 
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equity, which represents the redistribution of resources according to particular fairness or 
equality values.283 In neoliberalism, efficiency is about expanding the societal pie; equity 
redistribution is about dividing it.284 Policies that seek to fulfil policy objectives which 
are not based on a purely economic justification will be derogating from such economic 
objectives by redefining the allocative efficiency which would otherwise be secured by 
market forces. In regard the use of horizontal considerations to advance social policy, 
Trepte states that is ‘essentially a choice between efficiency and equity, the one 
economic, the other political. All countries are free to make such a choice (and to waste 
resources), and their procurement regulation will reflect those choices’.285 While Trepte 
claims to be free from any biases regarding this choice, his statement that derogating from 
economic objectives (by the use of horizontal considerations) is a waste of resources 
somewhat contradicts this. 
This division between equity redistribution and efficiency is the linchpin that enables the 
argument that the addition of social value to a public procurement contract is a potential 
public liability.286 If the free market is, by definition, the system that maximises overall 
societal well-being, then ‘redistribution’, which by definition diverges from that market, 
inherently risks detracting from overall societal well-being.287 However, as Blaug 
explains288, although this goal of a division between equity and efficiency has proved 
elusive, ‘without faith in the equity/efficiency distinction, the whole “elaborately 
constructed apparatus” of modern economic policy evaluation “collapses like a house of 
cards”’.289 From the start, non-neoclassical economists have questioned the fundamental 
efficiency/equity division as false,290 and have explained, ‘[T]he whole point is that 
global welfare maximisation is meaningless.’291 Nonetheless, most mainstream 
economics and policy analysis continues to take this equity/efficiency distinction on faith 
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and to focus instead on dissecting the relationship between the two separate goals.292  
 

4.4 Value for Money - Not an Objective of the EU 

Value for money in public procurement purchasing is viewed as the most important 
objective of most national regimes on public procurement, and it is often stated that value 
for money is an object of EU regulation.293 Indeed, the Commission itself has suggested 
that ensuring value for money is an objective of the EU procurement regime. For 
example, in the 2002 communication ‘Corporate Social Responsibility: a business 
contribution to sustainable development in the section on public procurement policy’,294 
the European Commission refers to previous communications on social and 
environmental issues in public procurement, stating that these clarify how the EU regime 
allows public purchasers to take account of such issues ‘while at the same time ensuring 
respect for the principle of value for money for taxpayers and equal access for all EU 
suppliers’. However, Arrowsmith and others argue against this view, not on ideological 
grounds but on the legal basis of EU action. The free movement provisions in the Treaty 
address hindrances to trade (or, in the case of public procurement, hindrances to suppliers 
wishing to access the market), not the regulation of the competitive behaviour of 
purchasers. While the Treaty involves positive obligations to advertise as well as negative 
obligations not to discriminate, the ECJ has stated that the purpose of the obligations to 
advertise is not to ensure value for money—it is instead to ensure monitoring of the 
obligations not to discriminate.295 Therefore ensuring the wise expenditure of public 
money and improving the quality of services are not objectives that the EU is competent 
to pursue: it must act within the limits of the powers conferred upon it and the objectives 
assigned to it by the Treaty. The limits of Union competences are governed by the 
principle of subsidiarity and proportionality which is enshrined in Article 5(1) Treaty on 
European Union (TEU).296 The legal basis for EU action is provided by Articles 53(1), 62, 
and 114 of the TFEU, which authorises the adoption of measures aimed at the 
establishment and functioning of the internal market only. Disparities between national 
rules and an abstract risk of future obstacles to trade or a risk of distortion of competition 
are not sufficient to authorise legal measures.297 As emphasised in the 1998 Tobacco 
case,298 the internal market provisions do not give a general power to regulate the internal 
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market, or to put this in the words of Advocate General Fennelly, ‘the internal market is 
not a value-free synonym for general economic governance’.299 Thus the EU only has the 
competence to regulate member state procurement policies to ensure that they do not 
hinder free movement and thereby obstruct the internal market.300 Ensuring the proper 
expenditure of public money and improving the quality of public services are not 
intrinsically objectives that the EU is competent to pursue. 

4.4.1 The Public Procurement Directives and the Internal Market 
Arrowsmith, Kunzlik and others argue that the directives are concerned mainly with 
promoting the internal market. The recitals to the earlier directives, on which the current 
ones are based, indicate clearly that the directives seek an internal market by two means: 
first, by using transparency to facilitate the obligation not to discriminate, with 
competition being a tool for creating this transparency,301 and second by removing 
barriers that prevent suppliers from other Member States from accessing a market. The 
issue has not been directly analysed in the jurisprudence, but the limited role of the 
directives is supported by the opinion of Advocate General Jacobs in SIAC 
Construction:302 ‘the main purpose of regulating the award of public contracts in general 
is to ensure that public funds are spent on the basis of a serious assessment and without 
any kind of favouritism or quid pro quo whether financial or political. The main purpose 
of Community harmonisation is to ensure in addition abolition of barriers and a level 
playing-field by, inter alia, requirements of transparency and objectivity.’ 
The procurement directives can be seen as a negative effort towards harmonisation, in 
that their aim is to eliminate member state actions that present a hindrance to trade in the 
public procurement market.303 There are three main means through which the EU regime 
seeks to achieve an internal market in public procurement. 
The first is by prohibiting discrimination in public procurement. This prohibition lies at 
the heart of the EU’s efforts to achieve an internal market in procurement and is included 
expressly in the directives.304 It is also reiterated in specific obligations, such as the 
obligation to use non-discriminatory selection criteria.305 In addition, other procedural 
obligations prohibit practices with an intentional or unintentional discriminatory effect—
for example, minimum time periods for key phases306 such as for submitting tenders and 
the obligation to advertise contracts through an EU wide notice. 

 
course, be possible in special limited circumstances but it is difficult to see why public procurement is a 
special case. 
299 ibid, para 85 of the Opinion. 
300 Arrowsmith and Kunzlik, Social and Environmental Policies in EC Procurement Law (n 20) 31.  
301 The recitals to Directive 77/62, for example, refer to competition as the means to ensure the transparency 
that will allow restrictions under the Treaty to be complied with: ‘Whereas that prohibition [on free 
movement in the EC Treaty] should be supplemented by the coordination of the procedures relating to 
public supply contracts in order, by introducing equal conditions of competition for such contracts in all the 
Member States, to ensure a degree of transparency allowing the observance of this prohibition to be better 
supervised’.  
302 Case C–19/00, SIAC Construction v Mayo CC (‘SIAC Construction’) [2001] ECR I–7725, para 33 of the 
Opinion. 
303 ibid paragraph 32 (‘[T]he purpose of coordinating at Community level the procedures for the award of 
public contracts is to eliminate barriers to the freedom to provide services and goods and therefore to 
protect the interests of traders established in a Member State who wish to offer goods or services to 
contracting authorities established in another Member State’). 
304 Public Sector Directive, Art 2; Utilities Directive, Art 10; Defence and Security Directive, Art 4. That 
these provisions refer to, and emphasise, discrimination on grounds of nationality is clear from the fact that 
the same Articles also contain a more general equal treatment obligation. 
305 Public Sector Directive, Art 44(1). 
306 Public Sector Directive, Art 38. 
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The second method is by requiring Member States to award contracts through procedures 
that are transparent, to prevent them from concealing discriminatory behaviour, 
particularly behaviour that is discriminatory in intent. In particular, the directives limit the 
discretion of public purchasers by requiring them to hold a competition that is publicised 
to all interested suppliers and conducted according to rules set out in the directives, with 
pre-disclosed selection and award criteria, so that discriminatory measures cannot be 
concealed behind a cloak of subjective decision-making. The implementation of a 
transparent system of procedures to support the non-discrimination principle has always 
been the primary aim of the directives.307 Thus, while the recitals to the first Directive on 
works (Directive 71/305/EEC) refer merely to the need for ‘coordination of national 
procedures’, later recitals refer to the non-discrimination purpose. See, for example, 
Directive 77/62/EEC (the original coordination Directive on public supply contracts), 
which states the need for transparency ‘allowing the observance of [the prohibition on 
measures restricting imports] to be better supervised’, and Directive 89/440/EEC 
(amending Directive 71/305/EEC on public works), which refers to the need to improve 
transparency ‘in order to be able to monitor compliance with the prohibition of 
restrictions [on freedom of establishment and freedom to provide services] more closely’. 
The requirement for transparency in public contracts under the TFEU has been implied by 
the CJEU for the same purpose: namely, to allow monitoring for compliance with non-
discrimination rules. 
Third, the EU procurement rules are concerned with removing certain restrictions on 
access to the market—even, in certain cases, non-discriminatory restrictions—that are 
considered disproportionate in light of their objectives. For example, to limit the burden 
of participation, the Public Sector Directive contains a limited list of evidence that 
purchasers may require from firms to assess their technical capacity. 
Therefore from the perspective of EU law, the requirement in the directives to award 
contracts on the basis of MEAT is meant to ensure that national processes for obtaining 
best value for money are operated in a transparent manner that ensures that any 
discrimination against the industry of other Member States can be identified. The 
objective is to determine the economically most advantageous tender ‘for the contracting 
authority’, and the assessment of ‘the most economically advantageous tender’ must be 
made from the point of view of the authority, as held in Concordia.308 

4.4.2 The Principle of Competition: An Objective of the EU? 
While there appears to be agreement that procurement should be based on the concept of 
competitive supply, and acquiring goods and services is considered best achieved by 
competitive bidding, there is debate over whether the principle of competition309 is a core 

 
307 The recitals to the first directive on works (Directive 71/305/EEC, OJ 1971 No. L185/5) refer merely to 
the need for ‘co-ordination of national procedures’, but later recitals refer to this purpose: see Directive 
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on measures restricting imports] to be better supervised’; Directive 89/440/EEC, OJ 1989 L210/1 
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the prohibition of restrictions [on freedom of establishment and freedom to provide services] more 
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given to national tenderers or applicants’, cited in many subsequent judgments). 
308 Case C-513/99, Concordia Bus Finland Oy Ab v Helsingin kaupunki & HKLBussiliikenne [2002] ECR I-
7213. 
309 The principle of competition is the most controversial of the main objectives in public procurement 
systems, in particular in the context of the EU procurement regulatory framework. For an in-depth analysis, 
see Graells, Public Procurement and the EU Competition Rules (n 7) 79–116; Peter Kunzlik, ‘Neo-
liberalism and the European public procurement regime’ in Catherine Barnard et al (eds), Cambridge 
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objective of the EU. Graells is the main supporter of the argument that the economic 
principle of competition310 is embedded in EU public procurement law, and he argues that 
the directives have the function of promoting the internal market by implementing in 
public markets a process of competition that replicates that in private markets. Thus, the 
internal market is achieved only if purchasers behave ‘efficiently’ in choosing the best 
supplier. I am in agreement with Arrowsmith and Kunzlik in the rejection of this 
perspective as a misunderstanding of the purpose of the directives’ rules on competitive 
procedures and on selection and award criteria.311 Arrowsmith argues that the purpose of 
the directives is not to regulate procurement procedures so that the best tenderer is 
awarded the contract nor to otherwise replicate the private market. The directives are 
concerned only with hindrances to trade (which in procurement procedures mean 
hindrances to suppliers that wish to access the market), and there are three mechanisms 
available to deal with such hindrances: 1) removing discrimination, 2) removing barriers 
to entry into the competitive market and 3) implementing competitive procedures for 
transparency reasons. The competitive behaviour of purchasers is not at issue. 
A broader conception of competition is a misunderstanding of the reason for introducing 
the requirement for competition in the directives and of the purpose for the detailed 
procedures for conducting that competition. The recitals to Directive 77/62 indicate that 
the requirement for competition was introduced for the purpose of ensuring transparency 
to prevent discrimination. Therefore competition is required to ensure transparency, 
transparency is not required to support competition.312 Arrowsmith argues that 
suggestions of a broader function of the directives are an unjustified judicial reorientation 
of a detailed set of rules introduced for a more limited purpose, and that such a 
reorientation is outside the legitimate bounds of judicial interpretation.313 

4.4.3 Relation Between Competition Rules and Public Procurement Rules 
What is the relationship between EU procurement rules, competition and competition 
law? Competition law is limited to ‘undertakings’, which is defined314 to mean any person 
(natural or legal) ‘engaged in an economic activity’, which potentially includes state-run 
enterprises in cases where they pursue economic activities like a private business. 
According to FENIN315, purchasing for consumption is not considered an economic 
activity, and purchasing constitutes an economic activity only if the goods and services 
acquired are subsequently used as an input for an economic activity—the offering of 
goods and services on a market. Where the overall activity of the contracting authority is 
not an economic activity, the purchases necessary to carry on such an activity will not be 
submitted to competition law rules. Consequently, EU procurement rules regulate a 
relatively narrow part of the procurement process when this process is being looked at 
from a viewpoint of its effects on competition. The very object of the procurement 
process (the question ‘what to buy’) is not subject to procurement rules. The application 

 
Yearbook of European Legal Studies 2012–2013 (Hart Publishing, 2013) 283; Maria Anna Corvaglia, 
Public Procurement and Labour Rights: Towards Coherence in International Instruments of Procurement 
Regulation (Studies in International Trade and Investment Law) (Bloomsbury Publishing 2017). 
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of procurement rules starts at the definition of technical specifications and the publication 
of a contract notice and, in principle, ends with the award decision. The rules are 
relatively detailed as far as selection of economic operators and award of contracts are 
concerned. After the award decision, procurement rules still apply to the performance of 
the contract, but the relevant rules—on contract performance conditions and 
modifications of contracts that are allowed without a new procurement procedure—are 
less detailed and are mostly based on general principles. Many aspects of the process, 
such as the definition of the object of procurement, the contractual conditions and the 
behaviour of the contracting authority towards the economic operator, are not or are only 
very lightly regulated by procurement law.316 Thus the aim of EU regulation is to assist 
contracting authorities in achieving the greatest possible competition for the contract in 
the procurement process, but the process does not aim to achieve that itself. Bovis 
confirms this view, writing that whereas price competition is the main characteristic of 
competition law, public procurement regulation first pursues market access.317 
 
Arrowsmith does not rely on dissecting the ideology behind Graell’s stance to argue 
against it, but the view that the directive promotes the internal market by implementing in 
public markets a process of competition with the goal of economic efficiency does have a 
strong ideological basis, as persuasively argued by Kunzlik in his influential paper, ‘Neo-
liberalism and the European public procurement regime.’318 Graells acknowledges that 
linking economic efficiency inextricably to the EU internal market objective319 requires 
an acceptance of the ‘free market’ economic theory and concepts,320 consistent with a 
neoliberal approach.321 Following this view, social and environmental policies are seen as 
unrelated to the core function and objectives of the public procurement process and will 
necessarily deviate from the economic definition of either technical or allocative 
efficiency322 by generating significant distortions of competitive market dynamics and 
thereby ‘restrict[ing] the effective chances for the public buyer to obtain best value’,323 
thus becoming an obstacle to the adoption of an economically oriented approach to 
regulating the market behaviour of the public buyer.324 However, social and 
environmental considerations are explicitly allowed within the 2014 Directives, 
indicating a change from market or economic concerns to non-market considerations. 
This change is embedded in the Treaty of Lisbon, with Article 3(3) committing Europe to 
a 'highly competitive social market economy, aiming at full employment and social 
progress'325. How social objectives are balanced against economic objectives in the EU is 
the question at the root of establishing the democratic legitimacy of EU policy-making. It 
goes to the heart of who defines the space given to Member States to pursue social 
policies in their procurement decision-making and how this pursuit is exercised in 
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practice. To better understand the development of the two objectives, it is useful to sketch 
the roots and evolution of the concept of a ‘social market economy’ and the way this 
concept has entered the EU Treaty. 

4.5 The EU: Economic and Social 

What is the meaning of ‘social’ within the EU? What constitutes social is a broad church 
and is discussed further in chapter 5. In chapter 2, we examined national and European 
social models and saw that they converged on a common idea that there is a responsibility 
of societies for individuals’ well-being. In particular, this idea informs policies providing 
transfer payments for periods of loss of employment-based income and policies 
maintaining institutional social services or correcting labour markets through legislation 
and collective bargaining.326 In 1976 the Court in Defrenne v. SABENA said of (what was 
then) the Community that it is ‘not merely an economic union, but is at the same time 
intended, by common action, to ensure social progress and seek the constant 
improvement of the living and working conditions of their peoples’. The Community was 
seen as pursuing ‘a double aim, which is at once economic and social’.327 Over 30 years 
later, in Viking Line, the Court declared that the EU has ‘not only an economic but also a 
social purpose’, which means that ‘the rights under the provisions of the Treaty on the 
free movement of goods, persons, services and capital must be balanced against the 
objectives pursued by social policy’.328 While this judgement, together with Laval and 
Ruffert,329 has been seen as simultaneously widening the definition of potential 
restrictions on the free movement provisions330 approach while narrowing the scope for 
justification on social ground331, the courts did confirm that the EU has not only an 
economic but also a social purpose.332 The aim of ensuring social progress and citations 
to Defrenne can be found in several other decisions and in Advocate Generals’ (AGs’) 
opinions.333 In cases on the freedom of establishment, the Court has also mentioned the 
‘economic and social interpenetration within the European Union’.334 Furthermore, the 
CJEU has accepted the use of Article 114 TFEU and the EU’s competence to pursue non-
economic policies as long as there is a contribution to the functioning of the internal 
market.335 The Court has noted its rules on free movement and competition are not an end 
in themselves, but rather they are means for attaining wider objectives, ultimately, as, 
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they contribute together to making concrete progress towards European unity.336 More 
recently in Demirkan, the Court found that the EU’s agreement with Turkey regarding 
freedom to provide services was for solely an economic purpose and therefore establishes 
no general principle of freedom of movement of persons between Turkey and the EU. 
This is in contrast to Member States within the EU, as EU law ‘is based on the objective 
of establishing an internal market, conceived as an area without internal borders, by 
removing all obstacles to the establishment of such a market’; and it is ‘precisely that 
objective which distinguishes the Treaty from the Association Agreement, which pursues 
an essentially economic purpose’.337 Weatherill concludes that this shows that the internal 
market project within the EU goes beyond economic goals.338 

4.5.1 Social Market Economy 
The social market economy is a concept that has been used in different ways in Germany 
and Europe over the past 70 years or so. At its core, it denotes a model that seeks to 
combine free markets and social protection arrangements, in opposition to both unfettered 
free market capitalism and certain forms of socialism. However, the emphasis has moved 
from a focus on the free market element (as in the post-war German notion of an 
economic constitution) to a focus on the social elements of the model (when it was used 
to demarcate more ‘social’ continental European economic models from more ‘liberal’ 
Anglo-Saxon ones).339 
Prior to the Lisbon Treaty, the term ‘social market economy’ did not exist in EU legal 
texts. It has, however, long been part of the official discourse within the European 
institutions. For example, a speech of the former Competition Commissioner Mario 
Monti on the topic ‘Competition in a Social Market Economy’ dates back to 2000.340 
Additionally, socially driven inclusions have a long history within the treaties. The Treaty 
Establishing the EEC Treaty), for example, included several express mentions of socially 
driven elements, such as ‘to promote throughout the Community a harmonious 
development of economic activities, a continuous and balanced expansion, an increase in 
stability, an accelerated raising of the standard of living and closer relations between the 
States belonging to it’, and ‘to promote improved working conditions and an improved 
standard of living for workers, so as to make possible their harmonisation while the 
improvement is being maintained’. The TFEU’s preamble includes the resolve to ensure 
the ‘social progress of their States by common action to eliminate the barriers which 
divide Europe’; the TEU’s preamble refers to ‘fundamental social rights …and the 
promotion of social progress’, and the EU Charter of Fundamental Rights recognises a 
wide range of social rights. However, these social provisions that predate the Lisbon 
Treaty emphasised the economic ahead of the social.341 This focus changed with the entry 
into force of the Lisbon Treaty. 
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4.5.2 Lisbon Treaty and Its ‘Social Market’ Potential 
With the entry into force of the Lisbon Treaty, the EU reinvented itself as a ‘highly 
competitive social market economy’ aiming at full employment and social progress, and 
provided that it ‘shall combat social exclusion and discrimination, and shall promote 
social justice and protection’. This reference to the ‘social market economy’ was a 
compromise between those who lobbied for reference to a ‘European social model’ and 
those who pushed to maintain the reference to an ‘open market economy with free 
competition’ (as contained in Article 4(1) of the EC Treaty).342 It was seen as a catch-all 
expression, used to simultaneously recognise the social and economic interests at stake,343 
and as an attempt to balance different sides of the political spectrum.344 It is generally 
agreed that phrase was not intended to copy the post-war German economic policy, but 
the drafters borrowed the concept of a possible compromise between economic growth 
and competitiveness on the one hand,345 and social-oriented redistributive measures on 
the other.346 
These objectives are furthermore mainstreamed across all EU policies, in accordance with 
Article 9 TFEU which provides that: 

[i]n defining and implementing its policies and activities, the Union shall take into 
account requirements linked to the promotion of a high level of employment, the 
guarantee of adequate social protection, the fight against social exclusion, and a 
high level of education, training and protection of human health. 

This requires the EU to take into account the promotion of employment and social 
protection and the combatting of social exclusion in its policies. This ‘horizontal social 
clause’ has raised hopes of enhancing the EU’s social profile.347 The biggest change was 
the repeal of the commitment to ‘undistorted competition’ embedded in the fundamental 
provisions of the EC Treaty (Article 3(1)(g) EC), and its transfer to a Protocol annexed to 
the Treaties.348 This commitment now appears in the Protocol (No 27) on Internal Market 
and Competition: ‘the internal market as set out in Article 3 of the Treaty on European 
Union includes a system ensuring that competition is not distorted’. A protocol is legally 
binding, so in this sense one could treat this as a rearrangement without legal 
significance. However, one might argue it has been relegated from its previous 
prominence at the beginning of the Treaty, thereby adjusting the balance in favour of 
socially motivated public regulation at the expense of market competition, and that this 
should be taken into account in the interpretation of the key Treaty Articles.349 Indeed this 
swap has been read as an expression of resistance against the neoliberal direction of 
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European integration.350 In Albany, the Court recognised that two conflicting Community 
objectives were in play. “It is important to bear in mind that, the activities of the 
Community are to include not only a ‘system ensuring that competition in the internal 
market is not distorted’ but also ‘a policy in the social sphere’”.351 
Moreover, the Lisbon Treaty in Article 6, paragraph 1, has made the Charter of 
Fundamental Rights of the European Union part of primary EU law. The Charter includes 
a list of social rights such as the right to education (Art. 14), the right to choose an 
occupation and engage in work (Art. 15), the right to social security and social assistance 
(Article 34) and the right to healthcare (Art. 35). Since, as the Court puts it, the 
‘applicability of EU law entails applicability of the fundamental rights guaranteed by the 
Charter352’ the application and interpretation of the free movement and procurement rules 
must be informed by Charter rights and principles and the fundamental nature of public 
service obligations. The Grand Chamber’s judgement in Bauer et al. has affirmed the 
constitutional status of fundamental social rights as enshrined in the EU Charter, 
confirming that these rights have a normative core that is applicable in all disputes that 
fall within the scope of EU law, so that they do not become, as the AG had so aptly put it, 
a ‘mere entreaty’.353 

4.6 Conclusion 

By breaking down the concepts contained in the public procurement rules of efficiency, 
competition and value for money, I have shown how the neoclassical economic model 
and the technical language that accompanies it have played a large role in shaping 
procurement policy and legislation and attitudes to the use of horizontal considerations 
and the creation of social value. The space allowed Member States was clarified by 
showing that the EU rules have no role in ensuring that national resources are spent 
efficiently, and therefore there is no role for the EU in deciding on the balance between 
value for money and other national policy considerations—such as procedural efficiency 
or accountability—and horizontal objectives. These considerations remain, in principle, 
matters for Member States to determine, according to their own priorities in deciding this 
balance as well as deciding the best means by which to implement those priorities—for 
example, whether through award criteria or contract conditions. With the entry into force 
of the Lisbon Treaty, the EU has committed itself to transforming the internal market into 
a fully formed social market economy by way of Article 3(3) TEU. While the balance 
between the market and social components remains unresolved, the need for a continuing 
dialogue remains. To better understand the nature of the conflict between the social and 
the economic, the next chapter focuses on the meaning of ‘social’ and its relationship to 
social value and how this relates to public procurement regulation, the role of the EU and 
the influence of economics. 
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5 Chapter 5: Social Value 

5.1 What is Social Value? 

Although the term ‘social value’ has been frequently used in academic literature, a 
singular definition has not yet been produced354. To separate out the concept into its 
component parts, we can say broadly that ‘social’ represents a ‘type of connection’ 
between heterogeneous and homogenous entities and occurs when meanings and 
representations are passed from one human being to the other355. In chapter 2, we looked 
at the relationship between social models and the State’s responsibility for individuals’ 
well-being, and saw how the EU conceived of social in terms of considerations permitted 
to be included in the procurement process.356 The concept of ‘value’ has evolved over 
time and can be defined in different ways, including in terms of utility357 and possessing a 
‘socially recognised importance’358. Anderson359 specifies that the term ‘value’ includes 
legal, religious, moral, and other non-economic forces of social motivation and control, 
while Wood discusses the characteristics of ‘values’ as being real, objective, cognitive or 
assertive.360 Mazzucato in her book The Value of Everything defines value as economic 
value related to the ‘process’ by which wealth is created with ‘the production of new 
goods and services’ at its heart.361 The most common understandings of value in public 
procurement terms also relate to economic value. In the previous chapters, I showed how 
this is linked to the dominance of neoclassical economic theory, where value is ranked by 
price levels or ‘willingness to pay’, and different outcomes of social value activity can be 
translated into a common metric that be added together and compared. This approach has 
come to dominate and influence the way that social value in public procurement is 
conceptualised and measured, and it lies behind the focus on certain types of outcomes. 
This approach is particularly reflected in the development of metrics such as social return 
on investment (SROI) and the need to assert economic evidence of ‘added value’. 

5.2 Social Value and Public Procurement 

Since the 2008 crisis, countries in the EU have relied on market-based approaches to 
eliminate budget deficits, implementing large-scale public sector funding cuts to reduce 
public sector costs and responsibilities362. Alongside this is the growth of public value 
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governance,363 with a renewed emphasis on the creation of public and social value, both 
by government and by others active in the public sphere, through which policymakers are 
encouraged to address effectively what the public most cares about and pursue what is 
perceived as good for the public through policy interventions364. The rise of what Power 
coined the ‘audit society’365 saw the growing requirement for increased transparency in 
government activity together with the paradigmatic questions regarding public value 
creation in an era of new public management (NPM)366. The underlying ideology of NPM 
is neoliberal: public services can be ‘improved’ (made more ‘efficient’ and ‘effective’) 
through the import of private sector, free market practices and management. The market 
is said to offer an ‘all-purpose key to better provision of public services’, a means to solve 
‘management ills’ in many different contexts and an ‘apolitical framework within which 
many different values could be pursued effectively’.367 NPM creates a focus on neoliberal 
values and an emphasis on citizen demand for improved accountability of public services 
leading to a performance-based concern with 'value for money' (VfM). VfM integrates 
ideas of economy, efficiency and effectiveness into decision-making. Major shifts have 
been made towards the development of more intensive performance regimes in the public 
sector and towards using social procurement to create social value through outcomes-
based commissioning that fits into the VfM model.368 
While the measurement and definition of economic value is relatively straightforward, 
this is not true of social value. Despite its rise to prominence within policy discourses, 
policy makers' understanding of the scale and nature of the social value they create 
remains limited,369 and research and evaluation in the field lacks a conclusive definition 
and theoretical framework370. Academic research in this area is still in its infancy, with 
studies dominated by the grey literature of non-profit organisations, consultancies, 
research organisations and third-sector funding bodies. There is little evidence in the 
literature of analysis of the social value obtained with the original strategic procurement 
objectives, while academic case studies tend to focus on authors’ generalised assumptions 
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about what constitutes social value rather than examining the types of value produced in 
relation to stated aims. 

5.3 Definitions of Social Value 

Multiple definitions of social value exist, with the meaning of social value being 
dependent on the context in which it arises.371 Social value is defined differently in the 
literature according to the requirements and perspective of the sector in which it is 
defined, with a number of groups putting forward definitions which share a consideration 
of economic, environmental and social elements372. Beyond overlapping definitions, there 
is a lack of consolidated research which analyses social value across different sectoral and 
organisational contexts. Existing research generally focuses on a combination of public 
sector, private sector and third-sector organisational perspectives. This makes it 
challenging to settle on a meaningful definition of social value relevant to all contexts; 
the result is that there is no single authoritative definition373. 

5.3.1 Social Value as Outcomes 
One common approach to defining and evaluating social value is the outcome based 
model. Westall374 states this approach is derived from the social entrepreneurship 
literature and that the approach relates ‘to specific outcomes which tend to focus on 
relieving disadvantage or on the results of local economic development. As such it suffers 
from being purely outcome-focused as well as only concerned with certain kinds of 
outcomes’. Whereas Westall’s definition conveys the notion that social value refers to 
certain outcomes and focuses on certain individuals or sections of society, Emerson et al. 
see social value as a concept which relates to society as a whole which implies that the 
outcomes associated with the concept benefit society and are not limited to just 
individuals.375 They describe social value as that which is created when resources, inputs, 
processes or policies are combined to generate improvements in the lives of individuals or 
in society as a whole. This view, in some ways, represents the traditional welfare 
economics definition, which links the concept of value with the notion of society rather 
than with the individual. Both definitions make interesting contributions in that they link 
the concept to outcomes. 
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5.3.2 Public Body Definitions 
The most prominent definition of social value from the public sector is found in reference 
to the UK’s Public Services (Social Value) Act 2012 and its interpretation by 
organisations. The UK government’s definition of social value is fundamentally rooted in 
a top-down view of procurement: ‘Social value is about seeking to maximise the 
additional benefit that can be created by procuring or commissioning goods and services, 
above and beyond the benefit of merely the goods and services themselves’.376 Here, it is 
not prescriptively defined but rather articulated in very general terms as the collective 
benefit to the community of the awarding of a public sector contract. Such benefits refer 
to the wider added value that may accrue to communities through the ways that services 
are procured and delivered. Emphasis on social value is purported to encourage public 
commissioners and service planners in the UK to consider the wider multiplier effects and 
benefits of service purchasing beyond the price value that accrues through the 
procurement process itself377. 

5.3.3 Private Sector 
As an example from the private sector, the Social Value Portal (a social enterprise 
proving an online tool that claims to allow organisations to measure and manage the 
contribution (financial and non-financial) that they and their supply chain make to 
society378) defines social value as ‘the net social and environmental benefits (and value) 
generated by an organisation to society through its corporate and community activities 
reported either as financial or non-financial (or both) performance.’ This statement refers 
to both corporate and community activities, and social value is defined in net terms. This 
is significant, not only for organisations which receive public funding and are therefore 
required to subtract this funding from their social value, but also from the perspective of 
an organisation’s legitimacy in society. Social value is defined in social and 
environmental terms. This connects with the public sector definition but lacks the 
economic consideration. The definition of social value includes reference to reporting in 
financial terms, non-financial terms or both. 

5.3.4 Third-Sector 
Wood and Leighton379 found that for public procurement practitioners it remains a 
priority to differentiate between comparable procurement actions, despite the challenge of 
ascribing a numerical value to social value,380 and so they define the term within the 
context of the measurement of outcomes: ‘wider non-financial impacts of programmes, 
organisations and interventions, including the well-being of individuals and communities, 
social capital and the environment’. This definition reflects the requirement that the value 
be used for comparison purposes with its genesis in the literature on SROI. Wider non-
financial impacts and well-being are not defined or expanded upon, leaving these tasks to 
the user. Many commentators find this outcome based definition limited, as it is 
concerned with only certain kinds of outcomes and therefore presents an incomplete 
picture.381 
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5.4 Social Value Measurement and Evaluation 

The prevailing assumption about social value is that it is measurable382. While there are a 
range of agents and institutions, with a variety of ideological positions, involved in the 
production and use of social value, it can be argued that the underlying driver is 
ultimately economic383. However, the quantification of the environmental aspects are 
problematic, and its social elements and ethical aspects even more so.384 The 
measurement and evaluation of social value can be viewed in the context of the influence 
of neoliberal economic norms and the trend towards including social and environmental 
impacts in decision-making—impacts which in chapter 2 we noted were labelled in 
classical economic terms as ‘externalities’. Analysis of the literature finds that social 
value measurement is currently diverse385, ‘fragmented’386, ‘not yet fully developed’387 
and in need of an industry standard.388 Many of the studies in this field are based on the 
‘blended value proposition’, as coined by Emerson389: a conceptual framework for value 
creation in which non-profit organisations, businesses, and investments are evaluated 
based on their ability to generate a blend of financial, social and environmental value, a 
blend sometimes used interchangeably with the term ‘triple bottom line’.390 

5.4.1 The Role of Evaluation 
Broadly, evaluations should offer a systematic assessment of the results of an 
intervention, based on a logical collection of data. The preference for evaluations is often 
based on a belief that they will provide objective evidence of what works. Perspectives on 
evaluation drawn from business and finance literature frame evaluation as a strictly 
technical process of collecting evidence to improve decision-making391, with the primary 
role of evaluation being to ensure cost-effectiveness for taxpayers.392 This view is 
challenged by others who argue that social value is a social construction393 and that how it 
is evaluated is not a purely instrumental, rational means of establishing value but is a 
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political choice that decides what is valued and how.394 For example, Morgan395 
distinguishes between empirical assessments of the impacts of a procurement decision 
and normative assessments about the value that is attributed to that impact. Those in 
positions of power choose how social value is measured and evaluated, and they also 
have the power to shape what is valuable and, by omission, what is valueless. In other 
words, ‘evaluation is not just an instrumental procedure for collecting evidence of what 
works, but also tools that actively promote certain values.’396 Arvidson and Kara’s study 
on the evaluation of social value found that the choice of an evaluation framework is 
often based on pragmatic considerations such as cost, skills and the availability of data, 
thus masking the inherent value-bases of evaluations397. Hall states that the choice of an 
evaluation framework reflects ‘a normative belief in the superiority of particular 
approaches to performance measurement and evaluation’ and is tailored to highlight 
different policy priorities398. Arvidson and Kara conclude that the choice of an evaluation 
framework is a political one in which we find ‘the promotion of different values and 
political stances’ and that the choice of an evaluation approach carries political or 
normative implications. Evaluations can therefore promote both political and 
methodological values. An evaluation that is aimed at promoting equity in the distribution 
of healthcare will have a different focus than one that prioritises efficiency in service 
delivery. 

5.4.2 Defining Evaluation Concepts 
Social impact and social value are separate but connected concepts, although the two 
often overlap within the literature of social value399 such that the social impact results of a 
project are frequently used as commensurate with its social value. According to the UK’s 
Cabinet office, to measure social value, one must be able to measure the ‘impact’ of the 
social value intervention400. However there is an important distinction between these two 
separate but connected concepts, as in the process of evaluating the impact, underlying 
assumptions as to the value of the change at a societal level are made. Morgan notes that 
social impact is an explanation of the changes that have occurred within society through 
an intervention, using an empirically based observation, whereas social value is an 
ontological assumption about the nature and importance of that change, based on 
normative assessments of its ‘value’. This distinction has implications for the way that the 
concept is utilised and understood as part of valuation practices and decision-making. 
Morgan argues that when social value outcomes are commensurable with monetary 
calculations, either through financialisation or through more subtle valuation 
mechanisms, the commodification of social value is placed within a market-based 
framework that masks the underlying agenda of calculative rationality. 
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There is a lack of consensus on the definition of social impact. Variations are found 
between the different academics fields of social science, business, management 
accounting and strategic management401. It is described as a combination of resources, 
inputs, processes or policies that occur as a result of the real, implied or imagined 
presence or actions of individuals in achieving their desired outcomes402. A useful 
example by Clark et al.403 is based on the impact value chain (Figure 2): ‘by impact we 
mean the portion of the total outcome that happened as a result of the activity of an 
organisation, above and beyond what would have happened anyway’. 
 
Figure 2 Impact Value 
 

 
Note: Adapted from Clark et al. (2004). 

Inputs refers to all the resources that are needed to accomplish the alignment goal. 
Activities are the things that are done with inputs to achieve the mission. 
Outputs of a project are defined as the direct results of the activity that can be measured 
or assessed directly. 
Outcomes are the wider benefits or changes for the intended beneficiaries. They tend to 
be less tangible and therefore less countable than outputs and include results such as such 
as increasing employability and improving living wages. 
Impact refers to the long-term change or difference that the activity can create, which can 
be measured to assess how much impact has occurred. 
Social value in this model refers to the value, financialised or not, attributed to that 
change to individuals, society, the economy or the environment, often relative to its 
cost.404 Hendricks et al.,405 emphasising the need to distinguish between measurement of 
the outcomes and their impact, highlight that simply aggregating data does not yield data 
on social impact. Conclusions regarding impact rely on assumptions or theories of change 
and can be influenced by the perspective or position of the particular actor making the 
assessment. 
  

 
401Maas, K., & Liket, K, ‘Social impact measurement: Classification of methods’ in Environmental 
Management Accounting and Supply Chain Management (Netherlands, Springer 2011) 171-202. 
402J Emerson, J Wachowics and S Chun, 'Social Return On Investment: Exploring Aspects Of Value 
Creation In The Non-Profit Sector' (The Roberts Foundation 2000); Bibb Latané, 'The Psychology Of 
Social Impact.' (1981) 36 American Psychologist; J Reisman and A Giennap, 'Theory Of Change: A 
Practical Tool For Action, Results And Learning' (Organizational Research Services, Erasmus University 
2004). 
403 Catherine Clark and William Rosenzweig, 'Double Bottom Line Project Report: Assessing Social Impact 
In Double Bottom Line Ventures' (The Rockefeller Foundation 2004). 
404 Wood, & Leighton, ‘Measuring social value’ ( n366). 
405 Michael Hendricks, Margaret C. Plantz and Kathleen J. Pritchard, 'Measuring Outcomes Of United 
Way-Funded Programs: Expectations And Reality' (2008) 2008 New Directions for Evaluation. 
13-35. 



 

 
 
 

79 

 

5.4.3 Principles of Measuring Social Value 
While the marketplace offers a diversity of tools and methods, it is the principles, rather 
than the method, that influence the measuring and evaluation of social value.406 Wood 
and Leighton identify six principles for measuring social value which they consider the 
‘fundamental elements of social reporting’: outputs; outcomes; wider impacts (these are 
the indirect impacts of an organisation, both social and environmental, which are in 
addition to the organisation’s stated aims and activities); stakeholder participation; and 
distance travelled—using outcomes to set quantifiable goals, against which progress can 
be measured and finally financial values–outputs or outcomes been given financial 
values. 
The SROI network, influential in the field of measuring social value, lists seven core 
principles or edicts which underpin how an SROI analysis should be applied. These have 
some overlap: 

1. Require stakeholders participation. 
2. Understand what changes: This refers to outcomes and requires that the 

theory of how these changes are created be stated and supported by 
evidence. 

3. Value the things that matter: This refers to the use of financial proxies so 
that the value of the outcomes can be recognised in the SROI model. 

4. Include only what is material: This is in an attempt to accurately calculate 
impact. 

5. Do not over-claim: This refers to isolating the value that a particular 
intervention is responsible for creating. 

6. Be transparent: This is to show the basis on which the analysis may be 
considered accurate and honest and shows that it will be reported to and 
discussed with stakeholders. 

7. Verify the result: This is done to ensure appropriate independent 
assurance. 

5.5  Economic Measurement Frameworks 

There are numerous diverse standards and frameworks that have been developed to 
measure social value, mainly intended for third-sector and social enterprises407. Metcalf 
for TSCR408 provides an overview of some guides that have been developed to categorise 
impact measurement tools and assists in navigating the wide array of available options. 
However, there is a lack of standardisation in the measurement and evaluation of social 
value409. The measurement of social value is currently structured around a series of 
overlapping approaches, such as social cost-benefit analysis, social accounting and audit, 
and SROI. These construct a model describing and separating social outcomes that arise 
from a particular activity so that their impact on stakeholders can be estimated. 
Depending on the method used, these social outcomes can then be valued using financial 
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proxies. SROI leads to the calculation of an investment return ratio, such that social value 
can be described per unit of investment. 

5.5.1 Standard Economic Approaches to Applying Values to Outcomes 
Methods to quantify social value are largely based on neoclassical economic theory and 
welfare economics arising from the theories of Marshall, Pigou and Pareto, and from the 
concept of a Pareto-optimal allocation of resources, as discussed in chapter 2. This relies 
on the assumptions that ‘efficiency’ is value-free and ‘equity’ is value-laden, assumptions 
which many would argue against.410 As elements of social value cannot be evaluated 
directly, proxies are assigned a monetary value that translate these non-market benefits 
into equivalents that do have a market value. This is achieved by assigning an exchange 
value based on what people say they would pay for a service or outcome (‘stated 
preference’ or SP) or on the choices people have made in related fields (‘revealed 
preference’ or RP) designed to elicit willingness to pay. These preferences methods are 
the standard methods used in economics for the past 40 years411 and are the dominant 
frameworks for the evaluation of public policy in OECD countries.412 SP uses surveys to 
ask individuals their willingness to pay and is applicable to a wide range of situations, but 
it is expensive to conduct and is vulnerable to research biases (for example, respondents 
will often state that they would be willing to pay more than they actually do in 
practice).413 RP examines the behaviour of individuals or groups and uses statistical 
techniques to draw conclusions about how they value goods and services, using market 
price proxies for value where they exist. It is based on the premise that welfare is 
reflected in people’s preferences and choices. In this context, we can infer welfare from 
people’s choices because ‘what is best for someone is what would best fulfil all of his 
desires’414. The RP method requires that people’s preferences adhere to the axioms of 
RP415, which state that people have well-informed, stable and coherent preferences. 
This also relates to the economic concept of ‘allocative efficiency’: that a market 
economy is able to find the best use for resources such that what is most valued is 
produced. Implicit in this economic approach is that it is possible to rank value as 
revealed by price levels or willingness to pay and be added together with different 
outcomes.416 In recent years preference methods have come under increasing attack and 
scrutiny from psychologists and economists alike, who have found evidence that people 
may not always choose what is in their best interests; they may make choices with poor 
information and are easily susceptible to reversing preferences.417 

5.5.2 Cost-Benefit Analysis 
Cost-benefit analysis (CBA) can refer to any methodology that monetises and compares 
the benefits and costs of a particular intervention,418 such as a government policy, an 
investment or an activity. CBA dominates policy analysis within the U.S. federal 
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government, Australia, Canada and, more recently, the EU419. In the United Kingdom, 
CBA forms the core methodology of the HM Treasury (2003) Green Book guidance on 
policy appraisal and evaluation. CBA also features in policy evaluation guidance set out 
by, for example, in Australia (Department of Finance and Administration),420 in Canada 
(Treasury),421 and in New Zealand (Treasury).422 It has been traditionally used as a 
decision tool to determine the relative benefits of procurement and commissioning 
arrangements with regard to financial savings. The specific characteristic of CBA is its 
measurement, in monetary terms, of all benefits and costs of a project for society.423 In 
CBA there is an activity, project or intervention that is to be evaluated. The primary 
stakeholder is society as a whole, with secondary stakeholders being decision makers for 
the public benefit, the beneficiaries of the activity and lastly the independent reviewers. 
According to Massimo, both CBA and SROI share a common theoretical framework: 
they are conceived as a generalisation of traditional accounting systems and their related 
theoretical frameworks, and they share a common origin in welfare theory.424 CBA is 
based on economic principles of consequentialist welfarism: the outcomes of an action 
are what matter and get counted, and these outcomes are measured ultimately in terms of 
their implications for human welfare. Whether under the Kaldor-Hicks compensation test 
or the social welfare function approach, CBA requires monetisation or valuation of the 
impacts and outcomes of a policy.425 The value of a good, service, or outcome relates to 
the impact that it has on human welfare, expressed either as a compensating welfare 
measure (the amount of money, paid or received, that will leave the agent in his or her 
initial welfare position following a change from the status quo) or as an equivalent 
welfare measure (the amount of money, to be paid or received, that will leave the agent in 
his or her subsequent welfare position in absence of a change from the status quo), where 
the change is in the form of price changes or changes to the quantity or quality of non-
market goods. 
Boadway writes that the fundamentals of CBA include identifying the scope of the 
intervention being evaluated, its effect on resource allocation and prices, the 
consequences for the welfare of individuals affected, and a global measure of welfare 
change that aggregates fewer costs of the policy change.426 The key methodological 
issues that must be addressed in conducting a CBA are identifying the changes in 
economic outcomes resulting from an intervention. These include not only the direct 
outcomes of the intervention but also indirect effects elsewhere in the economy. These 
changes in economic outcomes are then evaluated based on the preferences of individuals 
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affected by the project. For goods that are freely traded on markets, market prices reflect 
the monetary value individuals put on the goods and can be used to construct shadow 
prices. In the case of goods that are not marketed, such as public goods or environmental 
amenities, other means of obtaining individual preference evaluations must be sought. 
These typically aim to mimic market evaluations by estimating individuals’ willingness to 
pay for the non-marketed items. The aggregate value of a policy is measured by its net 
social benefits, sometimes simply referred to as the net benefits. The net social benefits, 
NSB, equal the social benefits, B, minus the social costs, C. Therefore, NSB = B – C. 
Applying this individualistic approach relies heavily on individuals revealing their 
preferences for economic outcomes, either explicitly through their observed market 
behaviour or implicitly through indirect methods or survey responses. 

5.5.3 Social Return on Investment (SROI) 
SROI has been the most dominant of the measurement approaches across a number of 
countries and has influenced the development of a number of other alternative 
methodologies.427 A meta-analysis by Krlev, Munscher and Mulbert428 of social impact 
measurement methods utilised between 2002 and 2012 found that SROI was one of the 
most widely used and discussed methods in the field. It is defined as ‘a form of adjusted 
CBA that takes into account, in a more holistic way, the various types of impact’ that 
programmes have429. 
With its origins in the work of the Roberts Enterprise Development Fund in the United 
States and later popularised through the New Economics Foundation and the SROI 
network in the UK, SROI developed from traditional CBA and social accounting. It 
develops the CBA analysis from the investor’s viewpoint, explicitly generalising the 
traditional return on investment analysis from inside accounting to outside, towards social 
accounting. As in CBA analysis, a value in monetary terms is attributed to a social output. 
There has been a substantial expansion in the variety and quantity of SROI analysis over 
the past several years, and increasing numbers of public, private and third-sector 
organisations are drawing on the methodology. Meanwhile, an increasing number of 
commentators have begun mapping out how the methodology might be further developed 
and applied430. The principle is to capture social value in monetary terms. As with CBA 
the method applies accounting principles to a stakeholder-informed approach using 
financial proxies to determine a ratio for the (financial) costs versus the (monetised 
social) value created by particular interventions431 over a certain period of time. The end 
product of the SROI methodology is an understanding of the relative importance of the 
material outcomes that result from an activity in relation to the cost of that activity432. 
An example would be to equate the financial value of the service in question with the cost 
savings which that service facilitates elsewhere in the economy and then to establish to 
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what extent the service was responsible for a social change. A ratio of cost to social return 
is then calculated based on that net figure. The SROI ratio is the value of benefits divided 
by the value of investments. Using a financial proxy allows for the conversion of non-
financial information into financial terms. 433 

5.5.3.1 Analysis of SROI 
A common theme in literature reviews on SROI is that it is labour and resource intensive 
and a complex task to undertake.434 The foundation stone for all these methods of 
measurement is placing a financial value on the ‘soft’ outcomes. In studies of the use of 
SROI, researchers have concluded that standardisation of the application of financial 
proxies was needed for the tool to be useful435. There is a lack of consensus on the topic 
of metrics and their weightings within SROI methodologies, and the SROI ratio loses 
relevance outside the context it is calculated for436. Millar and Hall437 agree, concluding 
that the use of SROI is ‘contextually bound’. Bull similarly indicates that proxies used 
can be context specific and irreconcilable with equivalents from other regions.438 There is 
also a challenge in the complexity of carrying out an SROI assessment, including 
potentially significant cost implications for the organisation, and this has hampered its 
uptake by some organisations439. 
More broadly, SROI has been criticised for its emphasis on positivistic ‘mechanical’ 
economic models of cause and effect, for treating interventions in isolation, and for 
attributing outcomes to interventions while failing to recognise the complexity and 
contexts of the social problems public services seek to address440. As a result, SROI 
analyses tend to produce narrow or oversimplified understandings of social value with 
limited emphasis on the more intangible and unexpected benefits or the actual processes 
that contribute to social value441. More fundamentally, the biggest concerns have been 
whether the nature of data and evidence utilised in SROI can be aggregated meaningfully 
to produce an accurate cost measure, and whether it is even possible to put an accurate 
monetarised value on all interventions and outcomes. Disturbingly, it was found that the 
most underdeveloped aspect of the application of SROI was in the measurement of social 
value itself, where the social is treated ‘… as a residual category that lacks definitional 
criteria … and is negatively affected by the urge of monetisation’442. 

5.5.4 Subjective Well-Being Valuation (SWV) 
As discussed above, preference-based valuation methods, both RP and SP, have been 
criticised on both a technical and a theoretical basis. In terms of the technical issues, RP 
approaches are limited by the number of proxy markets available that can reveal 
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something meaningful about the value of a non-market good and by the fact that the non-
market good must influence the market in order for a value to be placed on it.443 CBA 
tends to rely on actual preferences thus requiring well-informed consumers for RP 
valuation.444 In addition, the market itself also needs to be sensitive to changes in or 
levels of the non-market good. Fujiwara and Campbell provide the example of the state 
placing legislation caps on residential rental prices and thereby inadvertently hindering 
evaluation of environmental amenities such as clean air or reduced noise. Houses in clean 
and quiet areas, while more desirable, will not be able to benefit from higher rent, as they 
may be restricted by legislation from increasing in price.445 SP methods get around these 
problems by creating a hypothetical market, with full information about the good, 
allowing in theory, the estimation of values for any type of non-market good. However, a 
hypothetical market scenario has reduced incentive compatibility446, which can create 
problems of its own. RP and SP methods both suffer from problems related to the use of 
preferences as measures of welfare. Commentators conclude that the fundamental 
problem is that what people say they prefer is not what they actually prefer once they 
know the consequences of their choices447. Numerous studies have shown that we are 
unable to accurately predict the pleasure or benefits we will get from different goods or 
services, as we are unable to predict which stimuli will continue to hold our attention and 
which stimuli we will get used to and adapt to448. 
As a result of these challenges, some economists have developed a range of potential 
solutions, while others have looked for alternative ways of valuing benefits, such as the 
subjective well-being valuation (SWV) method. The SWV approach is a relatively new 
approach to non-market valuation that uses subjective well-being measures to attach 
monetary values to outcomes for the purposes of CBA.449 It has also been termed ‘well-
being valuation’ and the ‘life satisfaction approach’. Alder and Fleurbaey explain that the 
subjective well-being (SWB) framework has two components.450 The first is an inclusive, 
comparable measure of individual well-being assigned using a methodology that delivers 
a comprehensive well-being number, as a function of an individual’s attributes on all 
welfare-relevant dimensions, allowing a representation of each possible outcome as a list 
of well-being numbers, one for each person in the population of interest. The second 
component of the SWB framework is a rule for ranking these lists and, thereby, the 
corresponding outcomes. It is generally assumed that the rule is impartial and ‘Paretian’ 
(i.e. increasing someone’s well-being without reducing anyone else’s is defined as an 
improvement). 
Alder and Fleurbaey state the SWV framework has close connections to a form of CBA 
which ranks policies by summing individuals’ monetary equivalents where someone’s 
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monetary equivalent for a given policy is the increment to that individual’s income that 
would just suffice to make her or him indifferent in choosing between the policy and the 
status quo baseline. Various SWVs can be approximated by CBA with distributional 
weights, whereby the monetary equivalents are adjusted with weighting factors. 
A number of approaches have been developed. Bronsteen, Buccafusco, and Masur451 
present the option of replacing CBA with ‘well-being analysis’ (WBA). They propose an 
approach to measuring SWB that is the sum of moment-to-moment happiness using 
emotional and satisfaction data and is calculated by maximising the sum of well-being 
indexes over the population, in a utilitarian fashion. A similar approach is suggested by 
Layard452 and Layard, Mayraz, and Nickel453. 
Another framework for using well-being data is presented by Dolan and Fujiwara,454 who 
emphasise that income and non-market goods have direct and indirect effects on SWB. 
For example, higher income improves living conditions and may improve health as well. 
Similarly, better health may improve economic success and thus increase SWB, in part 
via higher income. These authors propose abandoning the single SWB regression in 
which income and non-market goods jointly appear as factors and replacing it with two 
econometric regressions that separately estimate the total impact of income and the total 
impact of the non-market good. Then CBA would again proceed by calculating the 
monetary equivalent of a variation in the non-market good, but the calculation would use 
the coefficients derived from the separate equations. This methodology will yield a larger 
coefficient for income than the single equation, because income has many indirect effects. 
Thus the monetised values of the non-market good will appear less unrealistic than some 
of the earlier extremely high values obtained with a single SWB regression. This seems to 
simplify the evaluation of a project, but the fact that the indirect effects operate through 
mechanisms that are outside people’s preferences may generate endogeneity problems. 
In a comprehensive study for the UK’s Department for Work and Pensions (DWP), 
Fujiwara and Campbell examined the life satisfaction approach and found it cost-effective 
and time-effective; however, this was when the datasets were freely available and not 
when primary survey data collection was required. Further the study found that the life 
satisfaction approach has reasonably wide application, it has few biases, and it contains 
no market structure assumptions. The disadvantages are the newness of the approach: the 
number of applications is still relatively small, and research into understanding and 
refining the method is still ongoing. Another problem has been in some of the valuations. 
A number of studies that have been conducted have generated implausible results: the 
Culture and Sport Evidence Programme (CASE) 2010 Technical Report on the value of 
engagement in culture and sport reported a life satisfaction valuation estimate for going to 
the cinema once a week of about £85 per visit. Additionally there are difficulties in 
estimating the marginal utility of income and difficulties in estimating the marginal utility 
of the non-market good.455 
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5.6 Toolkits for Evaluation 

Consistent with the diversity of evaluation methodologies, there is a diverse range of 
toolkits and frameworks for evaluation. A review of the main social value toolkits was 
undertaken, and Table 1 provides the results of this review. Summarising key trends and 
themes in the evaluation toolkits and frameworks is challenging, as each serves a unique 
set of objectives. Moreover, many of the frameworks have been designed for specific 
sectors (e.g. housing) and for different levels of government. Additionally, as 
governments change and funding ends, many initiatives are stopped. The toolkits and 
frameworks vary in their level of detail and guidance; some focus on high level principles 
for evaluation of social value, alongside other considerations such as legal and 
governance advice, while others focus exclusively on evaluation and provide detailed 
guidance, templates, calculators and accompanying resources such as training 
programmes
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Table 1. Social Value Procurement Toolkit 

Toolkit/ 
Framework 

Methodology Where Used Description  Active? 

Camden 
Model 

Outcomes 
Star/ 
LM3 

The London 
Borough of 
Camden 
Council/The New 
Economics 
Foundation with 
support from HM 
Treasury The 

The London Borough of Camden Council 
‘sustainable commissioning model 
(SCM)’ focuses on outcomes and aims to 
capture the value of outcomes that are 
created by commissioning services at the 
service level and in the wider community. 
The SCM contains two key elements: an 
outcomes framework, which incorporates 
impacts in the tendering stage, and a 
valuing model to track outcomes. It also 
aims to track financial savings.456 The 
model has been used to commission 
mental health day services, substance use 
services, and family and parenting 
support.457 

No 

HACT 
Framework458 

Well-Being 
Valuation 

Well-being 
valuation is in the 
HM Treasury’s 
Green Book—the 
UK 
Government’s 
core guide to 
policy 
evaluation—as a 
method for 
placing values on 
things that do not 
have a market 
value assigned 
through being 
bought and sold. 

Well-being valuation allows one to 
measure the success of a social 
intervention by how much it increases 
people’s well-being. To do this, the 
results of large national surveys are 
analysed to isolate the effect of a 
particular factor on a person’s well-being. 
Analysis then reveals the amount of 
money needed to increase someone’s 
well-being by the same amount. 

Yes 

LM3online Local 
Multiplier 
Factor459 

Wales 
Community 
Benefits 
Measurement 
Toolkit (UK) 460  

Local Multiplier 3 (LM3) was developed 
by the New Economics Foundation as a 
way of measuring local economic impact 
by measuring how income entering the 
local economy then circulates within it, 
across three ‘rounds’ of spending. 
 

Yes 

 The Social 
Value Portal 
National 
TOMs 
Framework 

 Croydon Council In 
2015 the Council launched Value 
Croydon, the Council’s brand for 
communicating social value with external 
stakeholders and maximising the benefits 

Yes 

 
456 London Borough of Camden, Commisioning Outcomes and Recovery (October 2008). 
457 Kent County Council Website, Health, Planning and Sustainability Toolkit 
http://healthsustainabilityplanning.co.uk/camdens-outcomes-oriented-commissioning-model/ accessed 3 
October 2019. 
458 HACT, 'Measuring The Social Impact Of Community Investment: A Guide To Using The Wellbeing 
Valuation Approach' (2014) <http://www.hact.org.uk/measuring-social-impact-community-investment-
guide-using-wellbeing-valuation-approach> accessed 3 December 2019. 
459 New Eeconomics Foundation Consulting website, Local Multiplier 3 (LM3) 
https://www.nefconsulting.com/our-services/evaluation-impact-assessment/local-multiplier-3/ accessed 3 
October 2019. 
460Value Wales, ‘A Guide to the Community Benefits Measurement Tool Version 6.6’ (July 2014) 
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available through commercial 
relationships. The social value toolkit for 
suppliers is published on Value Croydon. 
In 2019 the Council used its new process 
for monitoring high-value suppliers' 
social value contribution and used the 
TOMs calculator to assign and publicise 
the equivalent monetary value that would 
be needed to secure social value 
benefits.461 

   Harrow Council In 
January 2016 Harrow Council updated its 
Social Value Policy and Toolkit. This 
detailed a set of principles to improve the 
sustainability of the borough. Companies 
tendering for any work with a value over 
£100k are required to demonstrate in 
their submissions how they will meet the 
Council’s Social Value Policy. Bidders 
are provided with ‘background 
information’ that details how the delivery 
of a contract will assist in the 
achievement of social, economic and 
environmental sustainability objectives. 
Tenders are evaluated against a social 
value weighting, which is set at a 
minimum of 10% of the total weighting. 
In 2017 Harrow Council was a pioneer in 
the introduction of the Social Value 
Portal, which was launched at 
Westminster in September 2016.462  

 

 
  

 
461 Croydon Council, Social Value Policy 2019-2023 
https://democracy.croydon.gov.uk/documents/s15740/Appendix%202%20-
%20Social%20Value%20Policy%202019-2023.pdf accessed 3 October 2019. 
462 Harrow Council, ‘Report Social Value in Procurement’  
https://www.harrow.gov.uk/www2/documents/s147121/Social%20Value%20in%20Procurment%20-
%20Main%20report%20Appendix.pdf accessed 3 October 2019. 
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5.6.1 Local Multiplier 3 (LM3) 
Local multiplier 3 (LM3) was created by the New Economic Forum in 2002 as a metric to 
make visible the link between social impact and economic benefits in the context of 
supply chains.463 It attempts to make a link between social impact and the economic 
benefit of local supply chains in organisations; it maps an organisation’s source of income 
and how this is spent and re-spent in the local area464. The term ‘multiplier’ derives from 
the Keynesian economic approach: an increase in local capital expenditure leads to an 
increase in employment in firms which produce capital goods465. The multiplier effect 
calculation is performed on money spent, showing the ratio of money re-spent in the local 
area after three ‘rounds’ of spending466. It maps an organisation’s source of income and 
how this is spent and then re-spent within the local area. LM3 has been used to influence 
the public sector to consider the impact of its procurement decisions and to highlight 
where an organisation can improve its impact.467 Sack’s The Money Trail,468 details the 
results of two pilot projects in North Norfolk District Council and Knowsley 
Metropolitan Borough Council to evaluate the impact of local and nonlocal construction 
contracts on their respective local economies. Courtney et al. argue that the benefits of 
LM3 are its relative simplicity, cost efficiency and reduced reliance on complex 
secondary data that can be unreliable when disaggregated to required spatial levels.469 As 
Slee notes, the simplification is intended to make an esoteric approach comprehensible to 
local communities, which given the considerable data demands of multi-sectoral local 
multiplier studies, means that LM3 has considerable appeal for offering insights into local 
linkages while avoiding complex modelling demands.470 For example, LM3 can provide 
evidence of genuine economic gain from public procurement policy, and it highlights 
some of the ‘leaks’ and areas for possible improvement.471 Furthermore, Edwards et al.472 
and Courtney et al.473 demonstrated that LM3 is particularly suitable for estimating 
economic impacts at the sub-regional (local) level, providing sufficient data can be 
collected. 
The main strength of LM3 however, is also considered to be its greatest weakness. As it 
is designed with the non-economist in mind, LM3 is inherently simple. Sacks 
acknowledges that ‘LM3 is only an indicator which is not exact and is open to 
interpretation’474. Winter and Rushbrook475 observe that LM3 was not created for 
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academic research, which raises the question of whether it could be made more 
academically robust without significantly compromising its current ease of use. Potts 
argues that as LM3 works on the same implicit assumption as traditional Keynesian 
multiplier model, the existence of underutilised resources is ignored and it fails to take 
into account potential substitution effects.476 Thatcher and Sharp have a number of 
criticisms: LM3 models are based on only one year’s financial records and thus provide 
only a snapshot of the situation at one point in time rather than accounting for variation in 
spending patterns over a longer time period. The LM3 models focus on just the first three 
rounds, thereby missing some impacts. Data collection is another issue, as LM3 surveys 
were found to be time consuming to conduct and were intrusive for respondents, and it 
was difficult to control the quality and accuracy of the data collected.477 The tool as a 
whole has been criticised as having a relatively simplistic understanding and application 
of Keynesian multipliers, particularly in relation to the size and complexity of local and 
regional economies. Those in favour of following the theory of comparative advantage 
and export base theory would advocate less localism and more specialisation and trade in 
economic activities as a means of growing local and regional economies and income.478 
Despite these criticisms, Pike et al. acknowledge that such practical and necessarily basic 
initiatives can be a first step in promoting broader understanding and action in the 
ongoing challenge to localise economic activity in the context of globalisation. In 
addition, its relative simplicity and cost efficiency, and its reduced reliance on complex 
secondary data, make the LM3 model very attractive to public bodies. 
 

5.6.2 Social Value Portal479 
The Social Value Portal is a private consultancy and social enterprise that provides a 
web-based portal for social value procurement, management and measurement.480 ‘The 
National Social Value Measurement Framework’ or National TOMs (themes, outcomes 
and measures) was developed by the Social Value Portal and launched in 2017.481 It has 
been endorsed by the Local Government Association482 and the Crown Commercial 
Service483 and adopted by the NHS Sustainable Development Unit.484 The tool allows 
organisations to apply a customised set of TOMs that represent a broad triple bottom line 
definition of social value (as noted in the Social Value Act 2012) to quantify and report 
the social value delivered by their projects and to align their objectives with those of other 
organisations (e.g. local authorities). Data collected through the Social Value Portal can 
be analysed and displayed through a range of dashboards, charts and analytical 
reporting.485 Harrow Council engaged the Social Value Portal to pilot a social value 
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assessment tool on a tender for the renovation and refurbishment of a council property in 
Harrow. The Social Value Portal procurement platform was used to assess the social 
value of each bid based on a set of themes, outcomes and measures (a TOMs matrix) 
developed by Harrow Council486. Each bidder successfully completed the assessment 
with offers varying from +3 to +57% (£51,000 to £780,000) of added social value. 

5.6.3 The Well-Being Valuation Assessment Tool 
The Well-being valuation assessment tool was inspired by the work of Daniel Fujiwara at 
SImetrica and was developed by the Housing Association Charitable Trust (HACT)487. 
The tool provides housing providers and their bidders with the guidance and processes for 
a social value approach that consistently applies monetary values to the increase in well-
being an individual experiences by achieving an outcome. This tool attempts to address 
the challenges of placing a monetary value on non-market qualities such as 'confidence 
levels' and 'sense of belonging to the neighbourhood' by using large data sets from 
national surveys. The results of large national surveys are analysed to isolate the effect of 
a particular factor on a person’s well-being. Analysis of income data reveals the monetary 
equivalent needed to increase someone’s well-being by the same amount. 488 Arguably the 
main appeal of the life satisfaction method relates to the fact that it does not rely on 
people having well-defined pre-existing rational preferences. The Homes and 
Communities Agency’s regulatory framework for social housing in England (2012) 
requires housing associations to ‘maintain a robust assessment of the performance of all 
their assets and resources (including financial, social and environmental returns)’. 
Further, the regulations state that a housing provider must ‘have a robust approach to 
making decisions on the use of resources to deliver the provider’s objectives, including an 
understanding of the tradeoffs and opportunity costs of its decisions’. 
HACT and SImetrica have developed 53 outcomes-based on the well-being valuation 
approach. The values were established with the housing sector in mind and focus on 
outcomes related to employment, financial inclusion, environment, health, and young 
people. In terms of procurement activity, HACT states that this approach enables the 
comparison on equal terms the level of social value in contracts bid for and delivered by 
different organisations. The Social Value Bank created by HACT is, according to them, 
the largest bank of methodologically consistent and robust social values currently 
available. The values can provide a basic assessment of social impact and offer evidence 
of value for money and can be used to compare the impact of different programmes.489 
The approach is recognised in the HM Treasury Green Book as a method for establishing 
the social value of goods and services that are not traded in the market. Additionally, the 
recent Social Value Act review references well-being valuation and HACT’s associated 
tools as examples of approaches to generating financial proxies to measure well-being. 
Despite these nods of approval, no outside research report has been done on the tool’s 
usefulness and effectiveness, and thus it is difficult to evaluate this assessment tool. 

5.6.4 Analysis 
There are at least three key trends and themes that are consistent across the toolkits and 
frameworks. 
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Co-developing frameworks: Several local governments in the UK have partnered with 
each other to benefit from pooling resources and to work towards standardisation. 
Camden Council worked with Triangle and the New Economics Foundation490 to develop 
an evaluation framework. Another example of a collaborative evaluation framework is 
the HACT Framework, which seeks to establish standards for evaluation of social value 
for the housing sector. Croydon and Harrow among others worked with the Social Value 
Portal to co-develop a social value measurement framework for procurement called the 
TOMs Framework. 
Life-cycle evaluation: The toolkits emphasise the importance of evaluation across all 
stages of procurement, including pre-procurement, tendering, contract monitoring and 
ongoing learning, to improve the commissioning life-cycle. However, the actual 
evaluation of social value in later stages of the procurement process is often ignored. For 
example, more detailed guidance for evaluation is provided for the earlier stages of 
procurement, while guidance for the monitoring and performance management stage uses 
vague and normative language, resulting in the approach being more aspiration than 
authoritative. 
Emphasise on outcomes: Most toolkits and frameworks are intended to be used for 
evaluating tangible outcomes that have financial proxies and where outcomes are related 
to the achievement of economic goals rather than social goals. For example, Oldham 
County’s framework emphasises that ‘evaluation should focus on tangible outcomes’. 
Similarly, the TOMs Framework claims that its measurement framework ‘removes 
subjectivity from decision-making’ (see Figure 2), and the Croydon toolkit emphasises 
that ‘to ensure that social value objectives are delivered, it must be possible to measure 
and quantify the outcome they pursue’. 
The Wales Community Benefits Measurement Toolkit is the outlier in its aim to balance 
quantitative outcomes with intangible and hard-to-measure outcomes, as it is designed to 
‘capture the full range of community benefits outcomes, not just those aspects that can be 
easily monetised and to provide a consistent way of measuring Community Benefit 
objectives’. However, it is limited in its application by its narrow focus on the impact 
made locally (that is, regional and national impact are not included). Additionally, the 
tool has garnered much criticism: it is time consuming, it has difficult-to-implement 
quality control, and it has a relatively simplistic understanding and application of 
Keynesian multipliers. In addition, it is biased in favour of the promotion of localism. 

5.7 Conclusion 

The concept of social value is a difficult one to grasp; its evolution from a rich and 
complex concept with political, moral and ethical aspects has slowly been stripped down 
to fit through the prism of the market. No one definition exists, and so variations emerge, 
reflecting differing sectoral requirements. In the context of social procurement, what 
emerges is that social value broadly refers to soft, intangible outcomes that include the 
effects an activity has on the wider community and the environment, and not only on the 
individual. These outcomes are sought as an ‘additional benefit’, above and beyond core 
requirements of the contract, as a way of maximising the public spend. The added value 
or benefits can be economic value, social value or environmental value. In practice, social 
value is often produced by the indirect impact of activities; for example, services 
delivered by employees recruited from disadvantaged groups create new skill sets and 
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social inclusion for those delivering the services as well as for those for whom the 
services are intended491. The definition and measurement of social value is unique to 
every organisation and depends on the services and products produced and the 
community stakeholders affected. Overall, I would argue that this emphasis on specific 
outcomes is a limitation. This focus can be linked to the influence of neoliberal economic 
norms and the trend towards the inclusion of social and environmental impacts in 
decision-making across a number of areas of policy and programming. 
Numerous diverse standards and frameworks have been developed to measure social 
value, mainly intended for third-sector and social enterprises, structured around a series 
of overlapping approaches such as social CBA, social accounting and audit, and SROI. 
These are mainly preference-based valuation methods which have come under increased 
criticism, resulting in alternative ways of valuing benefits, such as the SWV method. A 
critical analysis of the available toolkits and frameworks for evaluation of social 
procurement shows the wide variety in their level of detail and guidance. Some focus on 
high level principles for evaluation of social value, alongside legal and governance 
advice, while others focus exclusively on evaluation and provide detailed guidance, 
templates, calculators and accompanying resources such as training programmes. Three 
key trends were identified across the toolkits and frameworks: frameworks are often co-
developed, they tend to emphasise tangible outcomes and they highlight evaluation across 
the procurement life. However, the overall the approaches to social value evaluation seem 
aspirational: they lack detailed guidance for the later stages of procurement, they rely on 
vague language and they avoid addressing the difficulties and drawbacks of these static 
cost-benefit methods, which contain internal inadequacies for use in making decisions 
which will inevitably have many indirect consequences. A much more dynamic analysis 
is required, one which can capture more of what is important to society. At issue is still 
the question of what is social value and whether this question be resolved politically and 
democratically, not economically, through moral reflection and public deliberation. This 
concept of value must be placed at the centre of economic thinking. It is difficult to 
ignore the profound incompatibility between the needs for protecting our environment, 
creating more fulfilling jobs, and ensuring inclusiveness and equal pay on the one hand 
and an economic system predicated upon the pursuit of profit and efficiency in a free 
market on the other. If we accept democratic control over politics, why should we not 
exercise the same control over economics, so that production becomes subordinate to 
what we as a society value rather than to global markets? 
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6 Chapter 6: Social Clauses in EU Public Procurement Regulation - A 
Comparative Analysis 

6.1 Introduction 

The use of public procurement contracts by the state to tackle social inequalities has a 
long history which McCrudden helpfully groups into five socioeconomic goals: 
stimulating economic activity; protecting national industry against foreign competition; 
improving the competitiveness of certain industrial sectors; remedying regional 
disparities and helping to realise particular social policy goals.492 Until the mid-1980s, this 
use of procurement by Member States was largely ignored by the EC. However, as 
detailed in chapter 3, it became a subject of debate in the EU legislative process within 
the emerging policy context of neoliberalism, with the Commission taking a hostile 
position to such use. The demise of the social use of procurement was widely predicted, 
and EC legal instruments were used as a reason to limit or suppress it in several 
jurisdictions.493 Yet, despite these developments, social procurement did not disappear. 
Through the intervention of the ECJ in a number of cases, notably, Beentjes494 Du Pont de 
Nemours495 and Concordia (Helsinki) Bus Finland,496 as detailed in chapter 3, clarification 
of the legal position was provided regarding what was allowed by the Treaties and 
Directives. This greater space allowed to Member States set the stage for how social 
clauses developed and flourished with the acceptance that regional preferences were no 
longer allowed, and a concentration on the use of social clauses to tackle the issue of 
unemployment. 
 
So, what then are social clauses? Generally, they are legal requirements within a 
procurement contract that stipulates that the contract must provide added social value and 
are the most common means of implementing social considerations within the EU 
procurement process. 497 Despite their widespread use, there is still legal uncertainty 
regarding their inclusion in the procurement process.498 In this chapter, we begin by 
defining the regulatory space in which social clauses are allowed. First, we examine the 
issue of social considerations and whether they are an ‘excluded buying decision’ or a 
‘hindrance to trade’ and require ‘justification’ in order to be included in the procurement 
contract. We then place social clauses within Arrowsmith’s taxonomy of horizontal 
polices to determine how they fit into the EU regulatory framework499 We then turn to the 
2014 procurement directives to identify the stage of the procurement process in which 
they are permitted and how are they restricted. The chapter then turns to how social 
clauses are used in the UK, Wales, Scotland, Northern Ireland, Ireland, and the 
Netherlands. In each of the selected Member States, we conduct a comparative analysis of 
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the transposition of the 2014 procurement directives, the relevant national legislation and 
policy framework, and the methods of evaluation in relation to social clauses. This then 
forms the context for chapter 7 on the use and evaluation of social clauses in the selected 
Member States from 1988 to 2017 with an emphasis on those with social value outcomes 
and impacts. 

6.2 Defining the Regulatory Space 

6.2.1 ‘Excluded Buying Decisions’ 
Before we begin defining the regulatory space in which Member States can use horizontal 
polices, we can first exclude a category of policies from consideration, those which 
Arrowsmith refers to as ‘excluded buying decisions’. These are policy measures 
implemented by the state regarding the decision whether to make a purchase and what 
exactly to purchase, and they should not be treated as ‘hindrances to trade.’500 They 
include the initial decision on whether to go ahead with a purchase, for example, the 
decision to build a public library in the home state rather than use the funds to purchase 
new computers that could be manufactured outside the home state. This also applies to 
decisions on what exactly to purchase, for example, whether to purchase cars rather than 
bicycles for the police force, when cars are not manufactured in the home state but 
bicycles are. These decisions may benefit domestic industry more than foreign industry, 
and, indeed, states often undertake programmes of public works to provide employment 
and a consequent economic boost in times of high unemployment or recession; in such a 
case, both the desire for the buildings and the boost to employment may influence the 
decision to go ahead with the project. However, the decision does not restrict access to 
the market; rather, it establishes what that market is, and thus does not constitute a 
hindrance to trade as there is no discrimination or other unequal treatment; this therefore 
does not involve ‘excluded buying decisions’. Decisions concerning the features of 
products procured and measures concerning the commercial terms on which those 
products are supplied also fall into the category of ‘excluded buying decision’ as they 
establish the market rather than restrict access to it; they are thus are not hindrances to 
trade and there is no discrimination or unequal treatment, an argument that is supported 
by Concordia Bus Finland. 501 However, the CJEU clarified in the more recent Roche 
Lietuva UAB v Kauno Dainavos Poliklinika502 case that while the Directive does allow 
broad discretion to the contracting authority in setting technical specifications, that the 
more detailed the specification, the greater the risk of favouring products of a particular 
manufacturer and artificially narrowing competition. So, while it is possible to refer to a 
specific make or source, or a particular process, which describes the products or services 
provided by a specific economic operator, or to trade marks or patents, if this is justified 
by the subject matter. Any such reference should be accompanied by the words 'or 
equivalent'. Additionally, the level of detail of the technical specifications must comply 
with the principle of proportionality, meaning the detail is necessary to achieve the 
desired objectives. 
 
 

 
500 See Sue Arrowsmith and Peter Kunzlik, Social And Environmental Policies In EC Procurement 
Law (Cambridge University Press 2009) Chapter 2. 
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6.2.2 Hindrances to Trade 
So, what then is a hindrance to trade? Arrowsmith states that it is simply a hindrance to 
suppliers wishing to access the European market503–examples are procurement policies 
that aim to support national industry against foreign competition in order to preserve 
employment and profits, that is, protectionism. This applies to preferential treatment at 
both the main contractor level and subcontractor level, and to preferences for national 
labour or products. Thus, in Storebaelt504, the ECJ ruled that it was a hindrance to trade to 
include a ‘Danish content’ clause in the contract for building a bridge requiring the 
greatest possible use of Danish materials, goods, labour, and equipment. While most 
provisions motivated by protectionism are distinctly applicable, they can also be 
indistinctly applicable–for example, preferences for contractors whose main activity is in 
the awarding state. 

6.2.2.1.1 Derogation in terms of Article 34 
When a measure is found to violate the free movement requirement of Article 34 of the 
TFEU, it may be saved if it is justifiable in terms of a treaty exception in Article 36 of the 
TFEU505 or as an objective justification (mandatory or general interest requirement), as 
recognised by the ECJ.506 Additionally, the measure must not discriminate ‘arbitrarily’ or 
be a ‘disguised restriction on trade’.507 Furthermore, in terms of the principle of 
proportionality, the measure must not go beyond what is necessary to achieve its aim.508 

6.2.2.2 Objective justification 
In Casiss de Dijon, the ECJ held that it is possible to justify indistinctly applicable 
national measures which are based upon certain additional ‘mandatory requirements’ for 
goods and ‘objective justifications’ for services and establishments.509 As a general rule, 
for a measure to be justifiable, it must be intended to fulfil a genuine social aim of the 
contracting authority, be suitable for attaining its objective, and must not go beyond what 
is necessary to achieve that objective.510 A non-exhaustive list of such mandatory 
requirements was provided by the Court in Cassis de Dijon; the courts may add to this at 
any time. It was previously thought that directly discriminatory measures could only be 
justified by treaty exceptions; however, since Preussen-Elektra, where environmental 
concerns (a court-based justification), were used to justify a directly discriminatory 
measure, this no longer seems to be the case.511 Many of the horizontal considerations 
promoted through public procurement have been, or are likely to be, recognised grounds 
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value; or the protection of industrial and commercial policy’. 
506 See, for example, , Alpine Investments BV v Minister van Financien(C-384/93) [1995] ECR I-1141, 540; 
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France (C-225/98) [2000] ECR I-7445. 
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for justification. This could include promoting equal opportunities (a fundamental 
principle of EU law), worker protection,512 addressing long-term unemployment,513 or 
reducing pollution by promoting energy from renewable sources.514 While, in Du Pont de 
Namours, regional development was rejected as an objective that can be justified, it is not 
clear whether this reasoning on justification still applies. Following Preussen-Elektra, the 
ECJ accepts that distinctly applicable requirements may be justified, hence, there is an 
argument that measures for placing contracts with firms with a certain proportion of their 
business activity in the particular region, regardless of nationality, may be justified, as in 
Du Pont de Nemours, by the analogy of state aid: if national state aid that distorts 
competition specifications are hindrances to trade that authorities must justify, then each 
case must be assessed on its own merits. 

6.2.2.3 Areas of uncertainty 
One area of difficulty is whether Member States may justify measures that regulate 
activities undertaken in another member state or in a third-country. Such policies are 
generally justified only when workers’ interests are not adequately protected by the home 
state’s rules. 515Furthermore, in Stadt Dortmund,516 the Court ruled that a measure 
requiring tenderers to guarantee that their subcontractors pay their employees the 
minimum wage as laid down in the regional law of the relevant regional government, 
cannot be justified in the interests of worker protection when the work is conducted in a 
country where the minimum wage rates are lower than the home state. This was because 
the court found that it failed the proportionality test by going beyond what is necessary to 
protect employees’ interests. The minimum wage was fixed at what was considered 
reasonable in Germany in light of the costs of living there, not in consideration of the 
lower cost of living in Poland, where the work was to be undertaken. However, workforce 
policies relating to contract work conducted outside the home state are not ruled out in 
principle as in the Stadt Dortmund judgement; 517 social clauses promoting the 
employment of persons with disabilities or the long-term unemployed may still be 
permitted regardless of the location of the work. 
In relation to posted workers, they are covered by the Posted Workers’ Directive which 
provides employment protection to workers sent to work temporarily in a different 
member state. Article 3 (1) of the Posted Workers’ Directive requires Member States to 
ensure that workers who are posted to a territory are covered by local laws and collective 
agreements that have been declared ‘universally applicable’ in relation to working 
conditions, including measures that fix minimum rates of pay, including for those 
working on public contracts. The Posted Workers’ Directive precludes Member States 
from imposing a higher level of requirements for these posted workers than is set in 
national measures. This means that Member States cannot require that posted workers be 

 
512 Criminal Proceedings against Jean-Claude Arblade (C–369/96 and C–376/96 )[1999] ECR I–8453; 
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paid a living wage above the legally required minimum wage of the home state, as 
established in Ruffert.518 
The final issue to consider regarding justification is whether Member States can directly 
purchase social benefits, such as job opportunities for disadvantaged people, for their own 
citizens. For example, regarding the reservation of contracts for disadvantaged groups, 
could a Member State restrict the contracts to organisations within it? The European 
Commission has suggested this is not allowed;519 however, Arrowsmith argues that it is 
now justified on the basis that this policy area is a matter for Member States and they 
should not be deprived of the use of procurement as a tool to pursue it.520 While there is 
little jurisprudence from the court on how they apply justification in this context, 
Arrowsmith submits that the equal status of horizontal policies with commercial 
policies,521 the principles of subsidiarity and equality, and the status of environmental and 
social objectives within the EU treaties mean that the courts must recognise a significant 
amount of discretion on the part of EU Member States to use procurement as a policy 
tool. From a legal perspective, the outcome of this discussion can be summarised as 
follows, as set out in Table 2. 
 
Table 2 The Impact of EU free movement on social clauses 

Policy measures 
relating to contract 
performance 

Hindrance to trade if direct 
discrimination occurs? 

Hindrance to trade if 
there is a greater 
impact on other 
Member States? 

Hindrance to trade if 
non-discriminatory?  

1. Consumption  Yes (Fagtún) No (‘Excluded 
buying decision')? 

No (‘Excluded buying 
decision’ Concordia 
Bus Finland)  

2. Production and 
delivery  

Yes (Du Pont de Nemours) ? No 

3. Disposal  Yes  ? No 

4. Workforce 
doing contract 
work  

Yes (Storebaelt522)  Yes (Beentjes, Nord 
Pas de Calais) 

No 

 

6.3 Social Clauses Within Arrowsmith’s Taxonomy of Horizontal 
Measures 

When establishing the regulatory space in which social clauses are permitted, it is useful 
to ascertain where social clauses fit into the taxonomy of all horizontal policies. 
Arrowsmith created such a taxonomy for understanding the practical phenomenon of 
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520 Arrowsmith and Kunzlik, Social and Environmental Policies(n 20) 747 para 20-68. 
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522 Commission v Denmark (‘Storebaelt’) (C–243/89) [1993] ECR I–3353, para. 23. 
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horizontal policies and their constitutional and policy implications.523 It is used for this 
purpose in the present chapter and for providing a framework for analysing the legal and 
policy rules in the selected Member States in the following chapters. So, where exactly do 
social clauses fit into Arrowsmith’s taxonomy of horizontal policies? The taxonomy is 
based on three key distinctions. The first is a distinction between policies that are limited 
to securing compliance with general legal requirements, for example, the requirement for 
the contractor to pay their workers on the contract the minimum wage applicable by law 
to all firms and, on the other hand, policies that go beyond this–for example, a 
requirement to pay a living wage that exceeds the national legal minimum. A second 
distinction is one between policies concerned only with performance of the contract–such 
as a requirement to pay a living wage to workers on the contract–and policies that are 
more general, such as a requirement for contractors to pay living wages to all their 
employees. Third, the taxonomy distinguishes between nine mechanisms for 
implementing horizontal policies, such as set-asides, whereby contracts are reserved 
solely for certain groups and award criteria (for example giving credit to tenderers for the 
environmental or social benefits of their tenders). 

6.3.1 Policies Limited to Compliance with General Legal Requirements and 
Policies That Go Beyond Legal Compliance 

The first distinction is between policies that are limited to securing compliance with 
general legal requirements and policies that go beyond this. An example of the former is a 
contractual clause requiring compliance with legislative requirements regarding work 
conducted in terms of the contract (such as environmental or worker protection 
legislation). The 2014 directives now require Member States to take appropriate measures 
to ensure compliance with obligations in the fields of environmental, social, and labour 
law.524 This obligation is presented as one of the ‘general principles’ of public 
procurement set out in Article 18 of the 2014 Public Procurement Directive. It is not clear 
how far the principle goes in requiring Member States to act in specific ways and in 
specific areas of the procurement process rather than leaving such matters to national 
discretion. The directives do contain provisions that allow Member States to take 
specified measures in this area, most notably the ability to exclude firms that fail to 
comply with these obligations, and provisions for refusing to award the most 
economically advantageous tender where there is non-compliance.525 Regarding general 
legal obligations laid down by the awarding states themselves, provided that it is lawful 
for that state to require compliance with national legislation the first place, then, in 
general, it is lawful. With respect to those requirements that are allowed EU law also 
appears to adopt a further distinction between certain requirements that we will call 
‘technical’ and requirements concerning other matters: with the former group, purchasers 
may exclude in advance suppliers they consider cannot meet the requirement, whereas 
with the latter group they may not. 
More common are policies that go beyond compliance with the general law. The 
justification for using procurement in this way is to ensure that the government is 
associated with the highest possible standards, both to set an example to encourage wider 
acceptance of the standards and to avoid public criticism. Another justification concerns 
the effectiveness of using procurement as a policy instrument compared to the 
alternatives, such as criminal or administrative sanctions, thus justifying a decision to 

 
523 The taxonomy follows the structure of analysis set out in Arrowsmith and Kunzlik, Social and 
Environmental Policies (n 20). 
524 2014 Directive Art.18(2). 
525 2014 Public Procurement Directive Article 56 (1). 
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focus limited resources on enforcing the policy in this limited field. As Morris states (in 
the context of equal opportunities policies): ‘the individual complaint and adjudication 
model of tackling discrimination is fundamentally flawed by problems of legalism, 
tortuous procedure and satisfying the legal burden of proof. Contract compliance, in 
contrast, is not handicapped by these problems. It evades the inherent deficiencies of 
individual adjudication or institutional investigation’.526 In addition, the relationship 
between the state and those undertaking the contract can help to ensure the effective 
monitoring of policies. Under EU law, policies that go beyond compliance with the 
general law must be limited to work done on the contract being awarded. The types of 
social clauses that are used in the UK are an example of this, for instance, where a 
contract requires engaging a certain proportion of long-term unemployed to work on the 
contract. 

6.3.2 Policies Confined to Performance of the Contract Being Awarded and 
Policies That Go Beyond Contract Performance 

A further distinction can be made between policies concerned only with performance of 
the contract and those that are more general in nature. An example of the former are 
social clauses. These can seek to ensure that the contractor complies with the law in 
undertaking the contract work, for example, by ensuring the contractor complies with 
health and safety laws when doing so. However, they may also seek to realise benefits 
from the work that go beyond those provided for by law, for example, requiring a 
specified proportion of the contract work to be undertaken by persons with disabilities or 
by the long-term unemployed. While the decision as to whether to purchase and what to 
purchase falls into this category, this is also categorised as an excluded buying decisions, 
and so we do not need to expand on it. Next, we consider the categories of policies 
implemented through other mechanisms during the performance of the contract. These 
mechanisms are as follows:527 

i) the effect of the products, works, or services when consumed, such as those 
relating to maximum emission levels for buses or the requirement that there be 
wheelchair access to buildings, 

ii) the impact of production or delivery of the products, works, or services, 

iii) the impact of the disposal of the products, works, or services, and 

iv) the contract workforce, for example, to provide work for the long-term 
unemployed. 

Policies may relate to more than one group: for example, when an award criterion takes 
account of the environmental impact of a product across its whole life-cycle to include 
production, delivery, consumption, and disposal. However, the EU treats these categories 
differently, a position which has been criticised in light of the need for rational and 
effective policy across all of these categories in light of the requirement to embrace the 
whole life-cycle of the products, works, and services. 528 

 
526 P.E. Morris, 'Legal Regulation Of Contract Compliance: An Anglo-American Comparison' (1990) 19 
Anglo-American Law Review 88. 
527 Sue Arrowsmith, The Law Of Public And Utilities Procurement (Sweet & Maxwell 2018). 
528 such as special conditions, a group of contractual requirements that can be legally be included in a 
contract but which are treated differently regarding the options for enforcing them from technically 
requirement - in 2014 Public Procurement Directive Art. 70. They are also referred to as ‘conditions for the 
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Policies that go beyond contract performance can be divided into three main groups: 
1. Policies regulating a firm’s behaviour across its whole business, for example, 
excluding firms that do not adapt a proactive policy of insuring balance in their 
workforce, even though such a requirement is not imposed on firms in general. Such 
policies have been adopted by the United States federal government, for example,529 
though they are not allowed under EU law. 
2. Policies that support or develop undertakings with particular characteristics, for 
example, the reservation of contracts undertaking to provide employment for 
disadvantages persons, which is expressly provided for in the EU procurement directives. 
3. Policies in terms of which governments require contractors to provide benefits, often of 
a social nature, which not directly connected with the contract, such as building 
community facilities; these are often referred to as offsets and are traditionally important 
in the defence industry.530 

6.3.3 The Mechanisms for Implementing Horizontal Policies in Procurement 
As mentioned above, a third element of Arrowsmith’s taxonomy of horizontal 
procurement policies is the distinction between the mechanisms for implementing these 
policies. Many of these mechanisms are appropriate for all types of policies–both those 
that are limited to compliance with the law and those that are not, and both those that are 
limited to contract performance and those that are not. However, this is not always the 
case–for example, a contractor’s ability to comply with external legal requirements is 
unlikely to be suitable as an award criterion. Arrowsmith identifies nine discrete 
mechanisms for implementing horizontal policies in procurement processes: the decision 
to purchase (or not); the decision on what to purchase; the packaging and timing of 
orders; set-asides; the exclusion of firms from tendering; preferences regarding inviting 
firms to tender; measures for improving access to contracts; technical specifications, the 
award criteria; and contract conditions. While all of these mechanisms can be and are 
used by contracting authorities in terms of the EU procurement rules, it is the final two 
that are of the greatest relevance to this thesis as they apply to social clauses. 
Contractual requirements generally relate to performance of the contract itself and deal 
with one or more of the various impacts already named, that is, consumption, production, 
delivery, disposal, and workforce matters. Contractual requirements and award criteria 
are not necessarily alternatives; they can be combined in the same public procurement 
procedure. When they are combined, it is referred to as a ‘core’ approach, as used and 
promoted by the Welsh government. This approach is recommended by Arrowsmith as a 
way to establish the cost of social requirements in relation to commercial considerations 
in order to take advantage of the economic operators’ market knowledge of the most cost-
effective way to meet these objectives; in this way, the proposals in the winning tender 
are incorporated into the final contract terms.531 Finally, we can say that, when we apply 
the taxonomy to social clauses that are allowed under EU law, they generally fit into the 
following categories: 
1) going beyond compliance with the general law, 

 
performance of the contract’. 
529 The programme also extends to matters of religion, disability and veteran status. Federal contractors (and 
subcontractors) are prohibited from discriminating on the basis of race, colour, religion, gender, national 
origin, disability, or protected veteran status, and must also take affirmative measures to ensure equal 
employment opportunity in their workplaces: see Executive Order 11246, as amended; Section 503 of the 
Rehabilitation Act of 1973, as amended; and the Vietnam Era Veterans’ Readjustment Assistance Act of 
1974, as amended, 38 U.S.C. 4212. 
530 Arrowsmith The Law Of Public And Utilities Procurement (n 519)see paras 15-16. 
531 Arrowsmith The Law Of Public And Utilities Procurement (n 519)para 20-76 752. 
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2) being concerned only with the ‘performance of the contract’, and 
3) using the mechanisms of the contractual requirements laid down by the purchaser 
and/or award criteria. 

6.4 Social Clauses in the 2014 Public Procurement Directive 

So, where are social clauses dealt within the 2014 Public Procurement Directive? In terms 
of the directive, there are five main stages in a procurement regime: (1) the pre-
procurement stage in which the contracting authorities identify whether and what to 
purchase and which procedure to apply; (2) the specification stage in which the 
contracting authorities set out technical specifications in the contract documentation; 3) 
the stage involving the identification of suitable potential suppliers; (4) the contract award 
stage; and (5) the performance stage. 

6.4.1 Special Conditions 
It is in the performance stage that social clauses are normally used as a condition of the 
contract; in the directive, these are referred to as ‘special conditions’.532 The existence of 
the specific category of special conditions was first recognised by the courts in Beentjes. 
It was expressly included into the 2004 directives533 and is now included in Article 70 of 
the 2014 Public Procurement Directive, which states: 

Contracting Authorities may lay down special conditions relating to the 
performance of the contract, provided that they are linked to the subject matter of 
the contract within the meaning of Article 67(3) and indicated in the call to 
competition or in the procurement documents. Those conditions may include 
economic innovative - related, environmental, social or employment related 
considerations. 

The ‘special conditions’ must relate to the performance of the contract awarded and be 
linked to the subject matter. By referring to Article 67(3) for the meaning of ‘linked to the 
subject matter of the contract’, we can see that the special conditions are considered to be 
linked to the subject matter of the public contract when they relate to the works, supplies, 
or services to be provided in terms of that contract in any respect and at any stage of their 
life-cycle, which comprises all factors involved in the specific process of production, 
provision, or commercialisation. Article 67(3) is concerned with contract award criteria 
and indicates that ‘special conditions’ and award criteria are to be treated in the same 
way. This is further dealt with in this chapter in the section on contract awards. The 
requirement that ‘special conditions’ be linked to the subject matter is new; in the 2004 
directives, it was merely required that ‘special conditions’ be related to the performance 
of the contact. It seems that their inclusion emerged from the court’s case law on award 
criteria, in which the application of the subject matter link to special conditions was likely 
included to rule out the use of terms setting general corporate responsibility requirements 
in public contracts. For example, the contracting authority cannot include a condition that 
the contractor must ensure that the workforce as a whole contains a certain percentage of 
long-term unemployed persons, even if this is only for the duration of the contract, or that 
the business operations in the contract are conducted to certain environmental standards. 
Following ECJ case law, in particular the Dutch Coffee case, the 2014 directives adopted 
a broader view of what is considered to be linked to the subject matter of the contract: this 

 
532 2014 Procurement Directive Art. 70, they are also referred to in the Directive as ‘conditions for the 
performance of contracts’. 
533 In 2004 Public Sector Directive Article 26. 
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can now include matters related to how a product is produced which do not directly affect 
the product’s characteristics.534 
The recitals state that contract performance conditions constitute fixed objective 
requirements which have no impact on the assessment of tenders, unlike contract award 
criteria which are the basis for a comparative assessment of the quality of tenders. What 
is considered a ‘special condition’ is dealt with in Recital 98 of the 2014 Public 
Procurement Directive, where it states the following: 

 
Contract performance conditions might also be intended to favour the 
implementation of measures for the promotion of equality of women and men at 
work, the increased participation of women in the labour market and the 
reconciliation of work and private life, the protection of the environment or 
animal welfare and, to comply in substance with fundamental International 
Labour Organisation (ILO) Conventions, and to recruit more disadvantaged 
persons than are required under national legislation. 

 
Recital 99 provides the following: 

 
Measures aiming at the protection of health of the staff involved in the production 
process, the favouring of social integration of disadvantaged persons or members 
of vulnerable groups among the persons assigned to performing the contract or 
training in the skills needed for the contract in question can also be the subject of 
award criteria or contract performance conditions provided that they relate to the 
works, supplies or services to be provided under the contract. For instance, such 
criteria or conditions might refer, among other things, to the employment of long-
term job-seekers, the implementation of training measures for the unemployed or 
young persons in the course of the performance of the contract to be awarded. 

 
Requirements that are special conditions must, like other contractual requirements, 
comply with the free movement rules of the TFEU;535 this is unaffected by the explicit 
recognition of such conditions in the directives. They must be indicated in the contract 
notice, the prior information notice used as a means of calling for competition in the 
procurement documents.536 
There is a distinction between special conditions and technical requirements; this is 
important as there is a more limited scope for ensuring compliance with special 
conditions. An economic operator can be excluded under the rule that allows procuring 
entities to reject economic operators that lack the technical professional ability to perform 
the contract. However, in Beetjes, the ECJ indicated that the contracting authority cannot 
reject economic operators because they cannot meet the ‘special conditions.’ Arrowsmith 
argues that Beetjes no longer applies in this respect due to the developments in both the 
underlying principles of the law and in the procurement directives, including the 
enhanced recognition of the status of horizontal policies.537 However it is clear that if the 
tenderer refuses in its tender to accept a contractual requirement that is a special 

 
534 Commission v Kingdom of the Netherlands (Case C-576/10), judgment of 11 July 2013. 
535 Beetjes para.20 of the judgement. 
536 RegioPost GmbH & Co. KG v Stadt Landau in der Pfalz ( C-115/14) [2016] IRLR 125, 
paras 57-60. 
537 Arrowsmith The Law of Public and Utilities Procurement (n 519)p759. 
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condition, a procuring entity can and must refuse to contract with that tenderer since the 
tender would not comply with the fundamental conditions set for competitors.538 

6.4.2 Compliance 
There are various means available to secure compliance with contract conditions. 
Contractual remedies may be available for a violation. Often, the remedies are simply 
those available under general national contract law. These may include a right to 
terminate the contract, an order to compel performance, and/or a right to compensation 
for violations. The remedies may depend on how the parties choose to treat a particular 
requirement. General contractual remedies may, however, be difficult to exercise; for 
example, a damages remedy may require that there was specific and quantifiable damage 
to the government, which is difficult to prove for a breach of social conditions, while 
terminating the contract may be inconvenient in practice because of the costs and delay. 
For this reason, it may be useful to provide for suitable remedies directly in legislation 
(such as specific financial penalties) as has been done, for example, in South Africa, to 
enforce contract specifications concerned with the employment of disadvantaged 
groups.539 In addition, contract performance clauses may be strengthened by explicitly 
providing that compliance with these clauses is a requirement for participating in the 
tender or for awarding the contract, which would allow authorities to reject in advance 
tenders that do meet the requirements. They may even also wish to exclude tenderers 
which are willing to accept the requirement when the authority considers that the tenderer 
cannot, or will not, actually comply with it; this is especially the case because of the 
practical difficulties that may exist in exercising remedies for an actual violation. 

6.4.3 Award Criteria 
Another common mechanism for implementing horizontal policies is through award 
criteria, that is, by taking account of industrial, social, or environmental considerations 
when comparing what different bidders can offer. As with contractual requirements, 
award criteria too will often be limited to the performance of the contract. It has long 
been accepted that environmental and social award criteria that are linked to the subject 
matter of the contract may be used since they may be relevant to determining which is the 
MEAT.540 Award criteria do not have to provide a direct benefit to the procuring entity 
and may reflect any concern that the entity has regarding environmental and social 
matters.541 
As a mechanism for implementing horizontal policies, award criteria are limited to some 
degree by the directives. However, contrary to what the EU has suggested, the 
requirement that award criteria are linked to the subject matter is not due to 
considerations of value for money, as is explained in chapter 4, as this is for Member 
States to control. It is clear, as illustrated by EVN, that it is not possible to include award 
criteria that go beyond anything to do with the way the specific contract is performed, 
including all criteria that relate the nature of the tender per se rather than what the 
tenderer does in carrying out the contract. There seems to be a broad view on what the 
limits of this concept are, as was endorsed by the ECJ in the Dutch Coffee case, and as 

 
538 Confirmed in Regiopost in which the ECJ ruled that the contracting authority can refuse to accept at 
tender that does not accept a lawful requirements laid down in the tender documents. 
539 Preferential Procurement Regulations 2001 pertaining to the Preferential Procurement Policy Framework 
Act: No 5 of 2000, Regulation 15. 
540 Concordia Bus Finland Oy Ab v Helsinki Kaupunki and HKL-Bussiliikenne (‘Concordia Bus’) (Case 
C-513/99) [2002] ECR I-7213. 
541Commission v Kingdom of the Netherlands (Case C-576/10), judgment of 11 July 2013. 
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adopted in the text of the 2014 procurement directives. Award criteria are considered to 
be linked to the subject matter of the contract when they are concerned with what is 
provided in terms of the contract or with the way in which the contract is carried out in 
relation to the consumption effects of what is provided; the impact of production; the 
delivery of what is provided; the effect of the disposal of what is provided; and the impact 
on the workforce in the course of providing goods, works, and services. 
The 2014 directives contain explicit provisions for the operation of life-cycle costing 
(LCC). Directive 2014/24/EU devotes a whole article (67) to LCC to determine which are 
the relevant costs, how the data should be provided, and which methods are to be used. 
The main points relevant to the understanding of the specific provision on LCC are as 
follows: There is only one award criterion, the MEAT. The MEAT542 may offer the 
lowest price; the best quality for a given price; the best price–quality ratio (the old MEAT 
in Directive 2004/18/EC)543 which may include LCA;544 and costs-effectiveness 
(including LCC).545 Contracting authorities have wide discretion in choosing the relevant 
quality aspects, including, but not limited to, design for all users546 and social, 
environmental and innovative characteristics;547 however, the criteria chosen must be 
linked to the subject matter of the public contract in question. Article 67(3) departs from 
the doctrine previously adhered to by the commission by clarifying that criteria are so 
linked: 

where they relate to the works, supplies or services to be provided under that 
contract in any respect and at any stage of their life-cycle, including factors 
involved in: (a) the specific process of production, provision or trading of those 
works, supplies or services; or (b) a specific process for another stage of their life-
cycle, even where such factors do not form part of their material substance. 
This implies that ‘the link between the award criteria and the subject matter of the 
contract has been relaxed’.548 The award criteria: 

 
shall not have the effect of conferring an unrestricted freedom of choice on 
the contracting authority. They shall ensure the possibility of effective 
competition and shall be accompanied by specifications that allow the 
information provided by the tenderers to be effectively verified in order to 
assess how well the tenders meet the award criteria. 
As Recital 90 clarifies: 
 
Contracts should be awarded on the basis of objective criteria that ensure 
compliance with the principles of transparency, non discrimination and 
equal treatment, with a view to ensuring an objective comparison of the 

 
542According to Recital 92, it is not possible to have recourse to award criteria not having a price or cost 
component; it does not however specifically refer to fixed price. 
543 Tobias Indén, 'Article 67. Contract Award Criteria', EU Public Procurement Law (Hart 2018)716. 
544 See Recital 89. 
545 See also Recital 90. 
546 Recital 92. 
547 Recital 91 refers to Article 11 TFEU, which requires that environmental protection requirements is 
integrated into the definition and implementation of the Union policies and activities, and indicates the 
directive ‘clarifies how the contracting authorities can contribute to the protection of the environment and 
the promotion of sustainable development, whilst ensuring that they can obtain the best value for money for 
their contracts’; see Marta Andrecka, ‘Corporate Social Responsibility and Sustainability in Danish Public 
Procurement’ (2017) 3 EPPPL 341; Anja Wiesbrock, ‘An Obligation for Sustainable Procurement? 
Gauging the Potential Impact of Article 11 TFEU on Public Contracting in the EU’ (2013) 40 Legal Issues 
of Economic Integration 105. 
548 Tobias Indén,‘Article 67’ (n 535) 74. 
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relative value of the tenders in order to determine, in conditions of 
effective competition, which tender is the most economically 
advantageous tender.549 
 
Finally, the contracting authority must specify in the procurement 
documents the relative weighting of each of the criteria chosen or, if this is 
not possible, their decreasing order of importance. 

 

 
549 See also Recital 9. 



 

 107 

7 Chapter 7: Comparative Analysis on the Use of Social Clauses - 
Law, Policy, and Practice 

Thus far, the regulatory hurdles that must be cleared for social clauses to be allowed have 
been clarified and the position of social clauses both within Arrowsmith’s taxonomy of 
horizontal policies and the 2014 procurement directives have been identified. We know 
now the space that Member States must occupy to use social clauses in their procurement 
decision-making and the factors that set the parameters of this space. In this chapter, we 
compare how selected Member States (the UK, Scotland, Wales, Northern Ireland, 
Ireland, and the Netherlands) implement social clauses within their national legal and 
policy frameworks. 

7.1 The UK: Legal and Policy Framework for Public Procurement 

The UK’s unique administrative structure, comprising one legal regime for England, 
Wales, and Northern Ireland and another for Scotland, has a significant impact on its 
procurement system. In addition, Northern Ireland, Wales, and Scotland have devolved 
legislatures and administrations, with the responsibility for public procurement policy 
resting with the devolved administrations.550 This also has impacted on how procurement 
is conducted, resulting in a more ambitiously socially focused centrally lead policy and 
practice in Scotland, Wales, and Northern Ireland compared to Westminster. In the UK, 
procurement has traditionally been undertaken on a decentralised basis by individual 
government departments and agencies and by individual local authorities. Such bodies 
have both enjoyed broad freedom to make their own purchases to meet their requirements 
and have wide discretion in establishing their own procurement policies in doing so.551 
The most common form of social clause used in the UK is targeted training and 
recruitment clauses. This is a type of social clause that allows contracting authorities to 
specify in the contract that the labour used must be sourced from particular groups, 
usually the long-term unemployed or young people, though it can also be used to target 
other vulnerable groups. The widespread use of social clauses in the UK552 can be traced 
to Richard Macfarlane’s groundbreaking report, ‘Achieving Community Benefits through 
Contracts: Law, Policy and Practice’. It highlights the possibility of including social 
clauses (or community benefit clauses) to add what the author terms ‘community benefit’ 
to a procurement contract, particularly in relation to apprenticeships and employment. 
The aim of the report was to clarify exactly what was permissible in a contract in relation 
to community benefit. It advocated including social and environmental considerations in 
the core purpose of projects from the tendering stage onwards as a way of providing legal 
certainty, ensuring that the social clause was directly relevant to subject matter of the 
contract, and ensuring that social considerations were included into the award criteria. It 
concluded that ‘contrary to common perceptions, the inclusion of community benefits in 
procurement contracts can be permissible under UK public procurement policy and EU 
treaties, articles and directives’.553 

 
550 This was done originally under the Scotland Act 1998, the Government of Wales Act 1998 and the 
Northern Ireland Act 1998. The provisions applying to Wales are now largely contained in the Government 
of Wales Act 2006, which conferred further powers on the Welsh government. 
551 Arrowsmith, The Law of Public and Utilities Procurement (n 519) 12. 
552 A report credits the authors with triggering ‘the recent wave of interest in the potential to deliver wider 
social benefits through procurement’ Haringey SME Procurement Pilot, Community Benefit Clauses in 
Tenders and Contracts (5 April 2005) 4. 
553 Richard McFarlane and Mark Cook,‘Achieving Community Benefits through Contracts: Law, policy 
and practice’ (Bristol, The Policy Press 2002) 5. 
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7.1.1 The National Framework 
The Public Contracts Regulations 2015554 (the 2015 regulations) transpose the EU law in 
England and in part in Wales and Northern Ireland. Parts 1 to 3 and 5 of the 2015 
regulations, which concern the rules for implementing the 2014 Directive, apply across 
England, Wales, and Northern Ireland. Part 4 of the 2015 regulations, which deals with 
access to public sector contracts by smaller businesses, does not apply in Northern Ireland 
or Wales. 
The explanatory note to the 2015 regulations explains that: 

 ‘Part 4 […] does not apply to public bodies in Wales or Northern Ireland whose 
functions are wholly or mainly devolved functions in those jurisdictions. This 
recognises the fact that these devolved administrations already have their own 
arrangements in place for ensuring smaller businesses have better access to public 
sector contracts which reflect the particular circumstances of devolved 
procurement matters in those areas.’555 

The equivalent Scottish regulations are the Public Contracts (Scotland) Regulations 2015, 
The Utilities Contracts (Scotland) Regulations 2016, and the Concession Contracts 
(Scotland) Regulations 2016.556 

7.1.2 Value for Money557 
Achieving value for money is the responsibility of public bodies in the central and local 
government, the National Health Service, and the devolved administrations.558 Within the 
Westminster government, the Treasury exercises overall responsibility for public 
procurement policy, as part of its role of managing government expenditure. In this 
capacity, the Treasury has set out basic policies for central government procurement to 
achieve value for money and prevent corruption in ‘Managing Public Money’. The 
overriding procurement policy requirement is that all public procurement must be based 
on value for money, defined as ‘the best mix of quality and effectiveness for the least 
outlay over the period of use of the goods or services bought’. The Treasury advises that 
this should be achieved through competition, unless there are compelling reasons to the 
contrary. In the central government, the Cabinet Office is the department with the 
responsibility for ‘promoting efficiency and reform across government through 
innovation, better procurement and project management, and by transforming the delivery 
of services’.559 It aims to: 

 
deliver improved cross-government commercial capability, advice and services, 
and through the Crown Commercial Service, help central government and the 
wider public sector achieve commercial benefits from the procurement of 
common goods and services worth up to £2bn over the spending review period to 
2020. Public sector procurement is subject to a legal framework which encourages 
free and open competition and value for money, in line with internationally and 
nationally agreed obligations and regulations. As part of its strategy, the 

 
554 The Public Contracts Regulations 2015. 
555 UK Cabinet Office, ‘Explanatory Memorandum To The Public Contracts Regulations 2015’ No. 102, 6. 
556 The devolved legislatures in Scotland and Wales can legislate on procurement to implement EU 
directives in their areas. 
557 UK Treasury, Managing Public Money (September 2019). 
558Lorna Booth, ‘Public Procurement and contracts’ (Briefing Paper, No 6029 House of Commons, 19 
September 2018). 
559 Cabinet Office Website, ‘About Us’ https://www.gov.uk/government/organisations/cabinet-office/about 
accessed 8 January 2018. 



 

 109 

government aligns procurement policies with this legal framework, as well as with 
its wider policy objectives.560 

 
The National Audit Office conducts VfM audits of the administration of public policy.561 
Their definition of VfM is based on the ‘3Es’: effectiveness, economy, and efficiency. 
Economy refers to minimising the cost of the resources used or required (inputs); 
Efficiency refers to the relationship between the output from goods or services and the 
resources used to produce them. Effectiveness refers to the relationship between the 
intended and actual results of public spending (outcomes). Value for money auditing has 
its origins in NPM 562 and VfM. Combining aspects of cost and benefit, conceptually it 
draws on economic appraisal–which, for the UK government, is formally outlined in the 
Treasury’s Green Book.563 

7.1.3 Local Government 
At the local level, local authorities in England undertake procurement procedures 
according to the standing orders adopted by each authority.564 These are adopted within a 
broad statutory framework to achieve ‘best value’ in local authority functions.565 Within 
the central government, responsibility for local government policy issues in England lies 
with the Department for Communities and Local Government. 
The Local Government Act 1988 (Sect. 17: 5[a]) stated that local authorities could not 
include ‘non-commercial’ reasons in their grounds for deciding which supplier received a 
public contract. This included ‘the terms and conditions of employment by contractors of 
their workers or the composition of, the arrangements for the promotion, transfer or 
training of or the other opportunities afforded to, their workforces’. However, the Local 
Government Act 1999, which introduced the current ‘best value’ regime, relaxed the 
restriction on including the terms of employment of contractors, provided that these are 
relevant to achieving best value. This was also modified by both the Equality Act 2010 
and Public Services (Social Value) Act 2010. This was undertaken to prevent the 
prohibition acting as an impediment to policies which authorities might wish to adopt in 
pursuance of the duties imposed in the two Acts. The Local Government Act 2000 placed 
a duty on English and Welsh local authorities to prepare a community strategy for 
promoting or improving the economic, social, and environmental well-being of their areas 
and for contributing to the achievement of sustainable development in the UK. This must, 
however, be consistent with best value requirements and EU law. The well-being power 
is a key provision for local government as it relaxes the doctrine of ultra vires and offers 
the opportunity for innovative partnerships between local governments and their partners. 
On 18 February 2012, the general power of competence was brought into force in respect 
of principal local authorities and the well-being power was repealed in respect of 
England. The general power of competence significantly enhances the powers of local 
authorities in England. The well-being power continues to apply to Welsh authorities. 

7.1.4 National Framework: Procurement As a Social Policy Tool 
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While the UK had been at the forefront of social procurement, the rise of Thatcherism in 
Britain brought it to a halt on a centralised level and instead the privatisation of publicly 
owned enterprises, the deregulation of utilities, and the contracting-out of public services 
to private sector organisations were promoted. However local governments continued to 
support the use of social procurement. Notably, large metropolitan areas such as London 
and Birmingham used social clauses to reinforce statutory prohibitions in the areas of race 
and sex discrimination and the hiring of local labour.566 This became a prominent 
component of local government activity in England and Wales during the 1980s, 
particularly among Labour Party-controlled local authorities.567 Research has indicated 
that approximately 20% of local authorities adopted formal contract compliance policies 
during that period.568 The Local Government Act 1988 substantially restricted the use of 
public procurement for social policy purposes by local authorities. The new Labour 
government reversed this policy to some extent, in particular regarding what should be 
considered ‘non-commercial matters’ for the purposes of the Local Government Act 1988 
and in statutory guidance that was published in 2003. The latter states that local 
authorities ‘may take account of the practices of potential service providers in respect of 
equal opportunities (e.g. race, gender, disability, religion, age, and sexual orientation) 
where it is relevant to the delivery of the service under the contract’.569 From this point, it 
was local authorities who again attempted to incorporate community benefits into 
procurement contracts, and not Westminster.570 

7.1.4.1 Public sector duty under the Equality Act (2010) 
While domestic legislation restricts some public bodies in their use of procurement as a 
policy tool, in some areas it imposes positive duties. One of these areas is the promotion 
of equality: in terms of the Equality Act 2010, public authorities have a duty to consider 
quality in procurement. The Act, introduced by the Labour government, applies to 
England and to the non-devolved public authorities in Scotland and Wales. 
Section 149 of the Act imposes a positive duty on public authorities to have ‘due regard’ 
for various equality issues when they undertake their functions. This is referred to as the 
Public Sector Equality Duty. The Act consolidates duties that existed in relation to race, 
gender, and disability and extends them to cover the other ‘protected characteristics’.571 
In the context of procurement, the duty is relevant to decisions relating to the content of 
the supplies, works, or services to be procured and in relation to workers on the contracts 
and the supply chain. The Act contains both a general power for ministers to make 
regulations that impose duties for the purpose of enabling the better performance of the 
basic public sector equality duty572 and a specific power to make regulations in 
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connection with public procurement.573 The Act states that regulations may impose duties 
on any public authority that, in relation to its public procurement functions, is a 
contracting authority within the meaning of the 2014 Public Procurement Directive. 
However, no specific duties have been adopted in this section. 
The Equality and Human Rights Commission has, however, produced guidance on 
implementing the Act in relation to the area of procurement. Guidance574 is also provided 
by a 2013 procurement policy note from the Cabinet Office. 575In 2013, a review of the 
public sector equality duty concluded that, in relation to public procurement, many 
authorities had adopted a formulaic, tick-box approach, which was not varied regardless 
of the size or nature of the contract, and requested equality impact statements as a matter 
of routine, which was viewed as a burdensome red tape exercise.576 

7.1.4.2 England and Wales: The Public Services (Social Value) Act 2012 
The second piece of domestic legislation that imposes a duty to engage in procurement 
that promotes horizontal policies is the Public Services (Social Value) Act 2012.577 The 
private members bill was supported by the Conservative government as it aligned with its 
policy programme of increasing the role of charities and social enterprises in the delivery 
of public services.578 The Act requires public authorities, including local and central 
government, NHS commissioning bodies, and housing associations, to consider the 
‘economic, social and environmental well-being of the relevant area’ before they procure 
major public service contracts. A note published alongside the Act clarifies that 
commissioners should ‘consider how what is to be procured may improve the social, 
environmental and economic well-being of the relevant area, and how they might secure 
any such improvement and consider the need to consult’.579 The legislation does not 
impose an obligation to act upon these considerations, relying instead on light-touch 
drafting (authorities are merely exposed to a legal duty ‘to consider’ seeking social 
value); it includes a number of provisions that restrict its scope. The Act applies to 
England and, to a more limited extent, to Wales, as Welsh public bodies that exercise 
wholly or mainly devolved functions are excluded from its remit.580 

7.1.4.2.1 Evaluation of the Social Value Act 
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The Act was generally welcomed as legislation that provides a legal stimulus to focus on 
social value and the practical advantages of a light-touch regime which provides 
commissioners with room for flexible and responsive decision-making on social value. 
The Act has inspired many local councils to introduce their own measures. For example, 
the Liverpool City Council gives preference to social enterprises and organisations with 
the smallest gap between the lowest and highest paid earners.581 Nottingham City 
Council, already the subject of a case study in the original Macfarlane report,582 published 
guidance on community benefits for SMEs.583 
Criticism of the Act includes the weakness of the requirement to only consider how 
procurement should promote social value and the failure to require evidence of 
considering or achieving social value.584 The restriction to service contracts only (i.e. 
goods and works contracts are excluded) has also been criticised.585 In 2015, Lord Young 
reviewed awareness of the Act, its use, and impact. Although he found that the Act had 
positive effects where it had been used, the predominant finding of the review was that 
the incorporation of social value into actual procurements appeared to be relatively low 
when considered in relations to the number and value of procurements across the whole 
public sector. The following barriers were identified: lack of awareness and 
understanding of the Act; confusion about the definition of social value; the need for 
more guidance on how to apply social value within a legal framework and the need to 
measure and quantify social outcomes.586 Evaluation of the impact of social procurement 
lacked consistency and rigour and a stronger social value framework was required. The 
report recommended improving understanding of how to define social value, how and 
when to include it in the procurement process, and how to apply it within a legal 
framework and procurement rules. The report further recommended measures to 
strengthen the framework for measuring and evaluating social value and developed a 
framework and principles for the current state of social value measurement. Suggested 
measurement frameworks included SROI, cost–benefit analysis, well-being and 
satisfaction measures, and sector-specific measures. 
The difficulties with the concept of social value were echoed in Temple and 
Wigglesworth’s survey of 77 local authorities and 123 housing associations which found 
that one-third of housing associations and local authorities do not yet consider social 
value in the services and products they procure and that 56 percent of respondents 
reported a low impact for their procurement practices. The most common barrier to 
implementation was the measurement of social value587. These findings are repeated in 
Harlock’s 2013 research on adult social care commissioners in six local authorities in 
England; difficulties in defining and measuring social value were reported by all the 
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interviewees. The key challenge was found to be the lack of a universally accepted 
definition of social value.588 
Lord Young's review was followed up by Social Enterprise UK’s report, ‘Procuring for 
Good’,589 which found that 33 percent of councils make use of the Act but only 24 
percent had a social value policy in place. Healthy Commissioning590 (2017) found that 
57 percent of clinical commissioning groups included the term social value in their 
procurement processes but only 13 percent of them had included them as social clauses 
and had evidence of their use. Power to Change, reporting on the Act, found that defining 
and measuring social value effectively remains one of the largest barriers to the Act 
having greater traction. Commissioners and contractors alike struggled to identify suitable 
tools for capturing the social impact that did not limit the diversity and innovation of 
social value initiatives. Measurement was a particular challenge for community 
businesses who were feeling the pressure to demonstrate and communicate their impact 
but had limited knowledge of or expertise in how to do it, especially as regards 
demonstrating softer and longer term outcomes.591 

7.1.4.2.2 Civil society strategy 
In August 2018, the UK government published its civil society strategy which committing 
it to using its buying power to drive social change by applying the principles of the Social 
Value Act to all government spending and decision-making, including goods and works 
as well as services. Furthermore, social value will be an explicit requirement in central 
government contracts with the private and third sectors (but not for local government or 
other public sector commissioners); the strategy proposes a minimum weighting of 10 
percent for social value in contracts ‘to ensure that all major procurements explicitly 
evaluate social value, where appropriate, rather than just consider it’.592 All departments 
in the central government will be required to regularly report on the social impact of new 
procurements, and they have made a commitment to train all 4,000 of the government’s 
commercial buyers about how to take account of social value.593 
In March 2019, the UK Cabinet Office launched a 12-week consultation on an evaluation 
model for social value for central government buyers.594 The model comprises a set of 
themes, a set of priority policy outcomes grouped under each theme, standard award 
criteria, and a menu of specific metrics for departments to use in contract management 
and reporting. From this menu of options, departments can select relevant policy 
outcomes; however, they will not be required to. Each policy outcome has standard award 
criteria, and a suggested set of evaluation questions for departments to consider. Bidders’ 
responses will be scored against the qualitative aspects using a standard scoring 
methodology. Each policy outcome will also have a corresponding set of proposed 
metrics that should be used by departments to performance-manage the delivery of the 
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contract. Bidders that have been selected will need to submit quantitative information 
based on these metrics.595 

7.1.4.2.3 Reaction to the civil society strategy 
There has been broad support among think tanks and campaign organisations for the 
objectives set out in the government’s civil society strategy.596 However, Graells finds the 
draft policy restrictively narrow as it solely concentrates on the design of award criteria 
that seek to account for social value, limited to the implementation of rules concerned 
with regulation 67 of the Public Contracts Regulations 2015 (PCR2015). It is unclear why 
the policy does not cover other mechanisms, such as the use of social labels (reg. 43 
PCR2015) or the imposition of contract performance conditions (reg. 70 PCR2015). 
Among other problems, the draft policy fails to take into account existing legal 
requirements for the selection and use of award criteria linked to social value in 
particular, the prohibition on using criteria that refer to general corporate policies that 
raise the risk of illegality for some of the evaluation questions, and the metrics included 
in the document. Additionally, some metrics are unlikely to capture any social value.597
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7.2 Wales: Legal and Policy Framework for Public Procurement 

In Wales, the policy position and the commitment to using procurement to help achieve 
social justice are stronger than in England, with a particular focus on boosting the local 
economy.598 Community benefits clauses have been used since 2004, with the first two 
pilot projects publishing reports in 2006.599 The findings from these reports were further 
developed to create a policy approach with guidance that was published for the public 
sector in 2010 together with a benefits measurement tool to capture outcomes and 
calculate a local economic multiplier based on those outcomes.600 

7.2.1 Value for Money 
The Wales Procurement Policy Statement adopts a definition of procurement that ensures 
that value for money is considered in the very widest sense when contracting in the public 
sector in Wales: 

Procurement is the process whereby organisations meet their needs for goods, 
services, works and utilities in a way that achieves value for money on a whole 
life basis in terms of generating benefits not only to the organisation but also to 
society and the economy, while minimising damage to the environment.601 

The community benefits approach is Principle 4 of the Wales Procurement Policy 
Statement and seeks to act upon this wider definition of value for money by delivering the 
very widest social, economic, and environmental benefits in the course of securing the 
goods, services, or works required by the public sector in Wales. 
7.2.2 National Framework: Procurement As a Social Policy Tool 
At the devolved level, there is not a statutory requirement to include social, 
environmental, or economic considerations and requirements in public contracts. The 
Welsh government’s published guidance suggests that, for central government activities, 
Welsh ministers may rely on the so-called ‘power of well-being’602 contained in Section 
60 of the Government of Wales Act 2006. Section 60 states: 
(1) The Welsh Ministers may do anything which they consider appropriate to achieve any 
one or more of the following objectives– 
(a) the promotion or improvement of the economic well-being of Wales, 
(b) the promotion or improvement of the social well-being of Wales, and 
(c) the promotion or improvement of the environmental well-being of Wales.603 
The Act is underpinned by the sustainable development principle: development that meets 
the needs of the present without compromising the ability of future generations to meet 
their own needs. The Act requires specified public bodies, including the Welsh 
government, to set and publish objectives designed to maximise their contribution to the 
seven national well-being goals. They are also required to take all reasonable steps to 
meet those objectives. The Act identifies five ways of working which can support the 
well-being of future generations–integration, collaboration, long-term thinking, 
involvement, and prevention. 
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The Welsh government issued its first procurement policy statement on the use of public 
procurement as a policy tool in 2012. This was as a result of the McClelland review, 
commissioned by the Welsh government to consider the overall effectiveness of the 
Welsh public sector procurement policy and how its impact could be maximised. The 
review found that good progress has been made in public procurement in general and in 
particular with regards the ‘community benefits’ policy. However, it found the quality of 
deployment of the policy disappointing, and it recommended that the Welsh government 
procurement policy be consolidated into a single ‘Policy and Practices’ document. 
Following the McClelland Report, the Wales Procurement Policy Statement (WPPS), 
which includes a principle dedicated to community benefits,604 was launched. The Welsh 
public sector was expected to ‘apply community benefits to all public sector 
procurements where such benefits can be realised’ and to report outcomes to the Welsh 
government for all contracts worth over £2 million. The Welsh government’s Programme 
for Government 2011–16, Principle 4, made the delivery of community benefits an 
integral part of procurement processes in the region.605 Community benefits were to be 
applied to all public sector procurement and a measurement tool was to be applied to all 
such contracts over £2m where such benefits could be realised to capture and report 
outcomes to the Welsh government. 
 
The Welsh government updated and reissued its policy on community benefit clauses in 
2015.606 Part 4 of the report provides further evidence for the extent to which public 
bodies are adopting procurement practices consistent with the policy statement, including 
the community benefits approach.607 Adherence to the policy statement is voluntary, 
although the Welsh government expects it to form the basis for procurement policy in all 
public bodies. The Welsh government has developed detailed guidance for defining what 
it considers to be within the scope of community benefits. 
The Welsh government608 has taken a wide interpretation of community benefits and 
direct procurers in order to identify one or more of the following benefits during the 
course of the contract: 

• job opportunities for the economically inactive, 

• training opportunities for the economically inactive, 

• retention and training opportunities for the existing workforce, 

• promotion of open and accessible supply chains that provide opportunities for 
SMEs to bid for work, and promotion of social enterprises and supported 
businesses, 

• contributions to education in Wales through engagement with school, college, and 
university curricula, 

 
604 Welsh Government, Wales Procurement Policy Statement (December 2012). 
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• contributions to community initiatives that support tackling poverty across Wales 
and leaving a lasting legacy within the community, and 

• opportunities to minimise the environmental impact of contracts and to promote 
environmental benefits 

The Welsh government’s guidance advises using the ‘core’ approach over the non-core 
approach to procure community benefit, as devised by Macfarlane. As described above, 
the core approach involves the inclusion of community benefit objectives in the subject 
matter of the contract; the non-core approach involves using ‘special conditions’ or 
inviting community benefits proposals. With the core approach, community benefits have 
been identified as a core component of the subject matter of the contract, therefore they 
can be specified. As the public body is seen as purchasing the community benefit 
outcomes as well as the goods, services, or works, the award criteria should address levels 
of quality or performance connected to the specified requirement. 
To assist buyers to consider the viability of the core approach in the first instance, 
before they move to the non-Core approach, the Welsh government published a flow 
chart (Figure 3). 
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Figure 3 Flow chart for Welsh government's procurement router609 

 
 
Compliance is monitored by the Welsh government’s Value Wales team. The Welsh 
Community Benefits Tool–effectively a monitoring report–has to be completed for 
contracts valued at or above £2 million. This tool collects output data for 10 sustainable 
development measures from clients and contractors/suppliers and uses a local multiplier 
to measure the impact of the contract on the economy of Wales.610 
In August 2015, the UK government granted Welsh ministers permission to legislate on 
public procurement. The then Welsh Minister for Finance issued a statement setting out 
the Welsh government’s intention to use the new powers to, among other things, 
maximise the impact of the WPPS and promote collaborative procurement.611 In April 
2016, the Welsh government launched a consultation on the prospect of new public 
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procurement legislation. The topics under consideration included the use of community 
benefit clauses in contracts. The Welsh government received responses to the 
consultation from a mix of public bodies, third-sector organisations, businesses, and 
trades unions. The government is considering its options, taking account of the feedback 
to the consultation and any potential impact of the UK’s planned withdrawal from the 
EU.612

 
612 ibid. 
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7.3 Scotland: Legal and Policy Framework for Public Procurement 

Scottish policies on horizontal considerations in public procurement are, as with Wales’, 
more ambitious than those of their Westminster counterparts, with community benefits 
clauses having been used in major contracts in Scotland for some time. The 1999 creation 
of a parliament in Scotland, with responsible for the delivery of domestic public policy 
and services, meant that public procurement devolved from Westminster under the 
devolution settlement. The catalyst for the revolution in the Scottish public procurement 
system was the publication in 2006 of John McClelland’s ‘Review of Public Procurement 
in Scotland’,613 which set out an ambitious and challenging agenda for change. Since 
then, the Scottish government put in place a proactive implementation plan, which 
includes structures, resources, and high level ministerial commitment to the reform 
process. In 2008, the Scottish government published a report on community benefits in 
public procurement which presented the findings of a pilot programme which was 
intended to promote the use of community benefits. This use of the term ‘community 
benefit’ by the Scottish National Party government, as opposed to ‘social value’ was 
deliberate, and aimed to achieve their policy goal of maximising local employment in 
order to reduce social exclusion.614 

7.3.1 Value for Money 
The Scottish model of procurement defines value for money as the appropriate balance of 
cost, quality, and sustainability,615 ensuring that public money is spent in a way that can 
‘deliver the most benefit to society’.616 The Procurement Reform Act, Section 15(5)(a)(ii) 
requires contracting authorities to set out how they intend to deliver value for money, 
while considering the whole life cost and evaluating community benefits in a manner 
similar to other sustainability aspects of the requirement. 617 

7.3.2 National Framework: Procurement As a Social Policy Tool 
In 2014, the government formalised the requirement for Scottish commissioners to 
consider community benefits in the Procurement Reform (Scotland) Act 2014,618 which 
extends beyond the basic transposition of the 2014 EU Directive. According to the 
Scottish government, it places procurement ‘at the heart of Scotland’s economic 
recovery’.619 For example, the Scottish government has made it a legal requirement for 
public bodies which have an estimated procurement spend of £5 million or more 
(excluding VAT) in a financial year to publish annual procurement strategies. The 
Scottish government has also introduced lower thresholds above which the regulations 
must be followed. The Act places an obligation on public sector bodies and lays the 
foundations for the systematic delivery and reporting of social value in the Scottish public 
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sector. Unlike in England, social value in Scotland is explicitly part of a broader agenda. 
The Act establishes the expectation that community benefit requirements will be used in 
all cases where there is a legal basis. 
The 2014 Act describes a community benefit as: 

 
a contractual requirement imposed by a contracting authority–(a) relating to–(i) 
training and recruitment, or (ii) the availability of subcontracting opportunities, or 
(b) which is otherwise intended to improve the economic, social or environmental 
well-being of the authority's area in a way additional to the main purpose of the 
contract in which the requirement is included. 
 

In the policy note that accompanied the Act, a non-exhaustive list was compiled of what 
may be included as a community benefit: 
• generating employment and training opportunities for priority groups, 
• vocational training, 
• up-skilling the existing workforce, 
• equality and diversity initiatives, 

• making subcontracting opportunities available to SMEs, the third-sector, and 
supported businesses, 

• supply chain development activity, 
• building capacity in community organisations, 
• educational support initiatives, 
• working with schools, colleges, and universities to offer work experience and 
• minimising negative environmental impacts, for example, those associated with vehicle 
movements and/or associated emissions and impacts on protected areas, buildings, or 
sites.620 
In addition, it advised that contracting authorities should access the Scottish Index of 
Multiple Deprivation to focus the application of community benefits on particular 
disadvantaged areas.621 While Scotland indicates that community benefit requirements can 
be included in the specification or in the conditions of contract performance or both, but 
does not advocate one over the other, unlike Wales which advocates for the core 
approach. 
The legislation also introduces a sustainable procurement duty that requires public 
contracting authorities to consider how the procurement process can facilitate the 
involvement of SMEs, third-sector bodies, and supported businesses with the aim of 
making it easier for them to tender for public contracts. Under the Act, the concept of 
value for money is extended beyond cost and quality to include ‘the best balance of cost, 
quality and sustainability.’ The government requires public contracting authorities to 
produce an annual procurement report detailing their performance and achievements in 
delivering their strategy and specific community benefits. Specifically, the Act (s. 
15[5bi]) requires contracting authorities to include a policy statement in their 
procurement strategy which describes the use of the community benefit requirement and 
explains how they will measure progress. It also specifically requires public bodies to 
consider imposing community benefit requirements as part of a major contract; these 
might relate to, for example, employment opportunities or to subcontracting 
opportunities. The vision is to ‘deliver procurement that improves public services for a 

 
620 The Scottish Government, Guidance under the Procurement Reform ( Scotland) Act 2014, (March 2016) 
44. 
621 ibid 43 
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prosperous, fairer and more sustainable Scotland’.622 The Scottish government’s policy 
note that accompanies the draft Public Contracts (Scotland) Regulations 2015 highlights 
how, in the new rules, discretion is being exercised to provide strong support for a social 
procurement agenda. The blacklisting of workers, for example, is described in the policy 
note as ‘an unacceptable practice’, with the consequence that the Scottish government 
‘has decided to use the flexibility offered by the public procurement Directive to make it 
mandatory for contracting authorities to exclude businesses from procurement exercises 
which have been found to have committed [blacklisting]’.623 
The procurement policy note also explains the functionality of the web portal, Public 
Contracts Scotland, in relation to the use of community benefit clauses. The key point is 
that, where no community benefit clause is to be used, the contracting authority must 
provide an explanation in the box provided on the web portal. This information is then 
available to the Scottish government to help it assess the impact of the community benefit 
policy.624 

7.3.3 Implementation of Social Procurement 
Various sustainable procurement tools have been developed on behalf of the government 
to ensure a structured approach to implementation. 
The Sustainable Public Procurement Prioritisation Tool625 has been designed to help 
all procuring organisations in Scotland structure an approach to the valuation of spending 
categories. The tool specifically concentrates on the government’s principles of 
increasing sustainable economic growth and maintaining the outcomes-based approach to 
procurement. 
The Sustainability Test is used to incorporate relevant sustainability conditions into 
frameworks and contracts.626 
The Life-Cycle Impact Mapping Tool helps users identify and assess their sustainability 
risks and opportunities. A contractor could use this tool to identify the social, economic, 
and environmental impacts of individual procurements and to identify points of 
opportunity for good working practice.627 
The Flexible Framework Assessment Tool is used to support procuring organisations 
evaluate their present level of performance and the measures they need to undertake in 
order to improve. These tools have been developed by Sustainable Procurement Limited 
and are all self-assessment tools–they require answering a number of questions in Excel 
to allow organisations to plan and track their progress in sustainable procurement. 
7.3.4 Reporting 
Public authorities in Scotland now have an obligation to report on their sustainable 
procurement. The first annual report was published in April 2019 and provides an 
overview of information from the 115 annual procurement reports published in 2018 by 

 
622 Scottish Government, Publication – Factsheet, Public Procurement: Governance 
 https://www.gov.scot/publications/public-procurement-governance/ accessed 10 October 2019. 
 
623 Scottish Government, Changes to the Procurement Rules in Scotland, Scottish Procurement Policy Note 
SPPN 6/2015, 18 December 2015, 4.  
624 Scottish Government, Scottish Procurement Scottish Procurement Policy Note, Delivering community 
benefits in public procurement SPPN 6/2014 Date 20 November 2014. 
625The Scottish Government, The Sustainable Public Procurement Prioritisation Tool 
https://www2.gov.scot/About/Performance/scotPerforms/partnerstories/SustainablePublicProcurementPrior
itisationTool accessed 4 October 2018. 
626 ibid. 
627 ibid. 
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public bodies in Scotland, together with data from Public Contracts Scotland (the national 
advertising website for public sector contract opportunities in Scotland) and from the 
Scottish Procurement Information Hub, a tool that enables over 100 Scottish public 
bodies to examine procurement spend by analysing accounts payable data.628

 
628 Scottish Government, Annual report on procurement activity in Scotland, (SG/2019/18) 9. 
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7.4 Northern Ireland: Legal and Policy Framework for Public 
Procurement 

In Northern Ireland, social clauses629 have been in use since 2001, mainly in construction 
contracts, in the form of employment and training requirements, such as apprenticeships 
and providing placement opportunities for the long-term unemployed.630 This innovative 
use of public procurement can be explained by Northern Ireland’s unique history and the 
discretion that became available when procurement became a devolved responsibility of 
the Northern Ireland Executive and Assembly under the Northern Ireland Act 1999.631 
The shift to the pursuit of socioeconomic goals resulted from a number of factors rooted 
in Northern Ireland’s troubled history of sectarian conflict and resulting economic 
disadvantage: pressure from local politicians and interests to help local businesses and 
areas of particular disadvantage; the requirement under Section 75 of the Northern Ireland 
Act 1998 to ‘pay due regard to the need to promote equality of opportunity’; and the need 
to review Northern Ireland’s procurement policy following devolution, as no policy 
existed for the devolved administration.632 By February 2001, the Northern Ireland 
Executive committed itself ‘to develop [by June 2001] proposals for implementing 
improvements in public procurement, ensuring that the equality dimension of cross-
departmental policy and practice in relation to the procurement of goods and services by 
the public sector is addressed through equality impact assessment.’633 Responsibility for 
public procurement policy rests with the Procurement Board, which is supported by the 
Central Procurement Directorate (CPD), a branch of the Department of Finance and 
Personnel. In addition, eight Centres of Procurement Expertise (CoPEs) are responsible 
for procurement policy in specific areas.634 

7.4.1 Value for Money635 
Value for money is defined as the most advantageous combination of cost, quality, and 
sustainability to meet customer requirements In this context, cost means consideration of 
the whole life cost; quality means meeting a specification which is fit for purpose and 
sufficient to meet the customer’s requirements; and sustainability means economic, 
social, and environmental benefits, considered in the business case, in support of the 
Programme for Government. 

7.4.2 National Framework: Procurement As a Social Policy Tool 

 
629 This is the term used by the Northern Ireland Assembly defined as: ‘requirements within contracts or the 
procurement process which allow the contract to provide added Social Value through fulfilling a particular 
social aim. For example, a social clause in a public contract could prioritize the need to train or give jobs to 
the long term unemployed in the community as part of the contracting workforce’. This definition is from 
http://www.cabinetoffice.gov.uk/third_sector/public_services/social_clauses.aspx and as set out in the 
Northern Ireland Assembly Research Paper, On Social Clauses in Public Contracts (2009). 
630 Other social requirements were agreed in June 2008 by the CoPEs in conjunction with the Construction 
Industry Forum for Northern Ireland (CIFNI). For example, these include promoting equality of opportunity 
in the workplace, promoting respect for people and promoting best practice in Health and Safety. 
631 Christopher McCrudden, 'Country Legal And Policy Review For SRPP In Northern Ireland' (Directorate 
General for Employment, Social Affairs and Equal Opportunities 2008). 
632 Andrew Erridge and Sean Hennigan. ‘Public procurement and social policy in Northern Ireland: the 
unemployment pilot project’ in G. Piga and KV Thai (Eds) Advancing Public Procurement: Practices, 
Innovation and Knowledge-Sharing (2006) 280. 
633 Northern Ireland Executive, Programme for Government (February 2001), para 2.2.1, 16. 
634 Northern Ireland Executive, Programme for Government 2011-15 (March 2012)15, 16, 20. 
635 NI Department of Finance, https://www.finance-ni.gov.uk/articles/definition-best-valueN-money 
accessed 5 October 2019. 
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The Programme for Government for Northern Ireland (2011–2015) stated that the 
Northern Ireland Executive should include social clauses in all public procurement 
contracts for supplies, services, and construction.636 This was updated in 2014 to include 
the concept of ‘Best Value for Money’ as the ‘most advantageous combination of cost, 
quality and sustainability to meet customer requirements’,637 along with the 
recommendation that the ‘wider economic, social and environmental strategies and 
initiatives of the Executive should be more closely integrated into procurement policy.’638 
In September 2016, the CPD issued updated guidance, PGN 01/13 (as amended) 
Integrating Social Considerations into Contracts, which outlines the benefits of including 
social considerations in public procurement and is applicable to all Northern Ireland 
Public Procurement Policy users.639 This guidance only relates to construction and 
services contracts; the amended guidance refers to the detail provided in the procurement 
regulations640 document, which shares ways to incorporate ‘Buy Social’ into 
specifications, contract performance clauses, selection criteria, and award criteria. 
The Northern Ireland Procurement Board has adopted a revised model for the delivery of 
social value on procurement known as ‘Buy Social’.641 ‘Buy Social’ is a means of 
maximising personal well-being, social cohesion and inclusion, and the equal opportunity 
elements of sustainable development from all public procurement. The Strategic 
Investment Board’s Buy Social Unit was set up to assist Northern Ireland government 
departments and their agencies to design, implement, and monitor social clauses in public 
contracts. The Buy Social approach focuses on ‘delivering employment with training and 
support for new entrant trainees for building contracts with a value above £2m, and 
infrastructure projects with a value over £4m’.642‘Buy Social’ refers to the core approach 
but does not promote it over the non-core approach; it presents both as possible options.643 
The guidance outlines that departments should note that the definition of best value for 
money requires sustainability, including social considerations, to be defined in the 
business case. Although the current Buy Social approach had initially focused on the 
construction sector, the CPD highlights that departments have the opportunity to add their 
own social or economic goals and extend the inclusion of the approach to any contract, 
irrespective of value. This includes services contracts valued at over £500,000 per annum. 
Guidance on Buy Social specific to the purchase of services can be found in the Buy 
Social Model for Services.644

 
636 NI Programme for Government (n 626) 54. 
637 NI Public Procurement Policy, Version 11, August 2014, 3 
638 ibid. 
639 NI Procurement Guidance Note (PGN) 01/13 As Amended, September 2016. 
640 ibid 5. 
641  ibid 5.  
642 ibid 9. 
643 Strategic Investment Board, ‘Buy Social Training Toolkit: Targeted Recruitment & Training 
https://buysocialni.org/download-the-toolkit/ accessed 4 October 2019. 
644 Buy Social, Case Studies www.buysocialni.org/case-studies accessed 3 October 2019. 
 
. 



 

 126 

7.5 Ireland: Legal and Policy Framework for Public Procurement 

The European Union (Award of Public Authority Contracts) Regulations 2016 (SI 
284/2016) (Public Contracts Regulations) transposed the EU law in Ireland. The Office of 
Government Procurement (OGP), created in 2014, takes full responsibility for 
procurement policy and procedures in Ireland and for sourcing all goods and services on 
behalf of the public service and the health, defence, education, and local government 
sectors. It operates as an office of the Department of Public Expenditure and Reform. The 
creation of the OGP constitutes a move from a decentralised to a centralised model of 
procurement.645 Local authorities in Ireland are responsible for adhering to the 
procurement policy framework and for the individual procurement decisions they make. 
In terms of adopting a consistent approach to public procurement, the Local Government 
Management Agency provides advice and assistance to local authorities regarding 
national and EU procurement regulations and contract management issues affecting their 
activities and monitors legislative and case law developments to ensure its processes 
remain current in light of these developments and other best practice initiatives.646 

7.5.1 Value for Money 
Under the Public Spending Code, government departments and public bodies have a duty 
and a responsibility to the taxpayer to secure value for money in the use of public 
resources. Under the Public Service Management Act,647 responsibility for ensuring value 
for money outcomes rests with individual departments and offices. In terms of Section 
4(f) and (g) of the Public Service Management Act 1997,648 departments and scheduled 
offices are required to provide cost-effective public services, achieve better use of 
resources, and comply with the requirements of the Comptroller and Auditor General 
(Amendment) Act 1993. Similar rules which require value for money outcomes apply to 
bodies which are audited by the comptroller and the auditor general. The Act must be 
read in conjunction with the Public Spending Code Central Technical References and 
Economic Appraisal Parameters. 649This consists of: 

1. The	Department	of	Public	Expenditure	Circular	13/2013,	The	Public	Spending	Code:	
Expenditure	Planning,	Appraisal	and	Evaluation	in	the	Irish	Public	Service–Standard	
Rules	and	Procedures650	

2. The	Department	of	Public	Expenditure	and	Reform	Circular	06/2018:	The	Public	
Spending	Code:	Publication	of	Post	Project	Reviews	651	and	

 
645 Office of Government Procurement, National Public Procurement Policy Framework (June 2018). 
646 Irish Local Government, https://www.lgma.ie/en/irish-local-government/ accessed 3 October 2019. 
647 Public Service Management Act 1997. 
648 This states that Secretary Generals or the head of a Scheduled Office are, subject to the determination of 
matters of policy by the Minister of the Government, tasked with ‘…(f) ensuring that the resources of the 
Department or Scheduled Office are used in a manner that is in accordance with the Comptroller and 
Auditor General (Amendment) Act 1993 with a view to enabling the matters referred to in paragraphs (a) to 
(d) of Section 19(1) of that Act to be appropriately addressed by the Department or Scheduled office; (g) 
examining and developing means that will improve the provision by the Department or Scheduled Office of 
cost effective public services. 
649 Department of Public Expenditure, The Public Spending Code, 
https://publicspendingcode.per.gov.ie/technical-references/ accessed 4 October 2019. 
650 DPE S 431/10/2011. 
651 DPE 022/007/2018 26 March 2018. 
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3. The	Department	of	Public	Expenditure	and	Reform,	Circular	18/2019:	Technical	
References	and	Economic	Appraisal	Parameters	Circular.652	

However neither the Act nor the circulars provide a clear definition of value for money. 
While Circular 13/13 states that the public spending code is based on employing good 
practices at all stages of the expenditure life-cycle and that economic costs and benefits 
are not always the only factors influencing policy decisions regarding public expenditure, 
no further guidance is offered. The circular directs requests for information on value for 
money requirements and related guidance covering all public expenditure to the Public 
Financial Procedures, published by the Government Accounting Unit, which outlines the 
principles of government accounting, including the financial frameworks, rules, and 
procedures which apply to public expenditure, including value for money requirements. 
Here value for money is defined as: 

 
concerned with the efficient and effective use of resources. Efficiency involves 
ensuring the optimum use of resources in developing and delivering programmes 
and services, while effectiveness involves ensuring that the objectives of 
programmes and services are actually achieved for the resources available.653 
 

7.5.2 National Framework: Procurement As a Social Policy Tool 
Until recently, Ireland has had no evidenced history of including social clauses in public 
procurement contracts. While efforts were made by trade unions and community groups 
to include them in regeneration projects in the Docklands, Fatima, and Ballymun in the 
1980s and 1990s, they were not successful and only voluntary employment charters654 
were permitted. This difference in approach may be the result of Ireland’s unique 
development as a nation state. In contrast to the UK, the Netherlands, and the majority of 
countries in Europe, Ireland did not develop a Keynesian welfare state; lacking the 
resources of longer established states, it depended on voluntary provision in key policy 
domains such as education and health.655 As a result, the Irish state has concentrated on 
promoting enterprise and creating a competitive economy and, to a much lesser degree 
than other western European countries, provided welfare state public services and 
infrastructure.656 In response to the 2008 international financial crisis, the imposition of 
austerity policies resulted, inter alia, in fundamental, systemic reductions in public 
expenditure.657 While it has been stated that the financial crisis has increased enthusiasm 
for the use of public procurement to achieve wider social policy goals in Ireland,658 this is 
not evident in legislation or published policy. Indeed, Ireland’s overall public 

 
652 DPE 022/006/2019 25th July 2019. 
653 Department of Public Expenditure and Reform, The Public Spending Code, E- Technical References 
https://publicspendingcode.per.gov.ie/technical-references/ accessed 3 March 2019. 
654 Exodea Europe, Study of the Employment Opportunities Arising from the Grangegorman Development 
of Dublin’s North Inner City (February 2009); Grangegorman, Labour & Learning Forum, Coordinator’s 
End of Year Report (September 2012). 
655 Kieran Allen, The Corporate Takeover Of Ireland (Irish Academic Press 2007). 
656ibid. 
657 Rosalind Pritchard and Maria Slowey, 'Resilience: A High Price For Survival? The Impact Of Austerity 
On Irish Higher Education, South And North', Debating Austerity in Ireland: crisis, experience and 
recovery (Royal Irish Academy 2017) 175. 
658 Catherine Donnelly ‘Republic of Ireland’ in Neergaard, Ulla B., Catherine Jacqueson, and Grith 
Skovgaard Ølykke, Public procurement law: limitations, opportunities and paradoxes (Djøf Forlag 2014). 
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procurement policy lacks a central focus: it is set out piecemeal in 11 circulars issued by 
the Departments of Finance and Public Expenditure and Reform.659 
The government has stated in the Dáil that it supports the principle of social clauses and 
sees significant merit in developing an effective approach to their use. In 2018, the OGP 
published the information note, ‘Incorporating Social Considerations into Public 
Procurement’,660 to help policymakers and practitioners understand how procurement can 
be used to facilitate the advancement of existing social policy objectives and the wider 
context and implications of including them in particular procurement projects. While this 
note indicates a move towards facilitating the process of incorporating social 
consideration, it does not indicate any policy decision at a government level to influence 
contracting authorities as to what social considerations should be included. Ireland’s 
primary policy focus is stated to be ‘on the delivery of public services in a sustainable 
manner by ensuring value for money and access to public procurement opportunities for 
businesses’.661 Ireland’s advice regarding social considerations as a core requirement is 
conservative, indicating that these are possible but advising against including ‘social 
objectives which are not essential elements of the contract’ as requirements or reflected as 
such in the specifications as ‘these secondary requirements that are not related to the 
subject of the contract can add costs, and increase the risk of legal challenge’.662 
On 27 February 2014, the government launched its Action Plan for Jobs 2014,663 which 
included the goal of including social impact clauses in public procurement.664 It 
subsequently launched a social clauses project665 using the Devolved Schools 
Programme666 as a pilot programme to trial their use. This has been administered by the 
National Treasury Management Agency (NTMA), the agency that manages the assets and 
liabilities of the government of Ireland.667 In summary, the pilot clause required that at 
least 10% of those working on the sites be drawn from the live register and be 
unemployed for more than 12 months and that at least 2.5% of workers on the sites be 
engaged in an approved registered apprenticeship, training, or educational work 
placement scheme. The aggregate capital value of the contracts was €70m. In total, the 
three contracts covered 14 sites, with the works comprising both stand-alone new 
buildings and extensions/refurbishment works. If targets were not reached a financial 
penalty was imposed. The most recent monthly progress reports668 provided by each of 
the main contractors involved indicate that they are on target to achieve the cumulative 
percentages set out in the pilot clause. Across the three contracts, the contractors’ reports 

 
659 Office of Government Procurement, National Public Procurement Policy Framework (2018). 
660 OGP, Incorporating Social Considerations into Public Procurement (2018). 
661 OGP, Social Considerations Information Note (2019). 
662 ibid 25. 
663 See para. 7.2 Maximising Procurement Opportunities in Department of Jobs, Enterprise and Innovation 
Action Plan for Jobs 2014 (2014). 
664 ibid. 
665 Press Release, ‘Minister for Public Expenditure and Reform, Mr. Brendan Howlin, TD, announces 
establishment of Social Clauses Project group’ 9 June 2014 http://www.per.gov.ie/minister-for-public-
expenditure-and-reform-mr-brendan-howlin-td-announces-establishment-of-social-clauses-project-group/> 
accessed 4 October 2019. 
666 This	is	a	major	school	building	projects	which	was	announced	in	March	2012	as	part	of	a	€2	billion	
capital	investment	programme,	procured	and	developed	by	the	National	Development	Finance	
Agency	(	NDFA)	for	the	Department	of	Education	and	Skills	(DoES)	
http://www.ndfa.ie/TenderCompetitions/DevolvedSchoolsProgramme.htm	accessed	12	January	
2015.	
667 Michael Byrne,"‘Asset price urbanism’and financialization after the crisis: Ireland's National Asset 
Management Agency."(2016) 40 (1) International Journal of Urban and Regional Research 31. 
668 This is referred to below but is not publicly available. 
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indicate that there are 50 employees who had been unemployed for more than 12 months, 
17 further employees who are either apprentices or trainees, and overall good compliance 
with the pilot clause.669 The pilot has shown that contractors are having no difficulty 
fulfilling the requirement regarding the long-term unemployed, with Intreo670 providing 
support to contractors. However, they state that meeting the requirement for apprentices 
has proven more challenging due to the collapse in the number of people undertaking 
apprenticeships.671 The NTMA have continued to include social clauses in their 
procurement contracts, but have adapted their targets downwards in response to the 
difficulties in securing apprentices and have removed the financial penalty.672 
In response to the success of the UK’s Social Value Act, a number of similar bills have 
been attempted in Ireland. The first was a private members bill, the Social Clauses in 
Public Procurement Bill 2013,673 put forward by Sinn Fein, which would require the 
inclusion of social clauses in all public procurement contracts in excess of €1,000,000. 
While the government has supported in principle the second stage of the bill, they would 
not support the contracting authorities being compelled to use social clauses.674 This was 
followed by the Public Services and Procurement (Social Value) Bill 2015,675 put forward 
by members of Fianna Fail, which requires public bodies to have regard for economic, 
social, and environmental well-being in relation to public services contracts. This passed 
the second stage and was referred to the select committee on 22 February 2017; it was 
unopposed by the government in the Dáil, but it has since lapsed. 
Currently, there are three private members bills. First, the Public Services and 
Procurement (Social Value) Bill 2017 introduced by Fianna Fail TDs which requires that 
public bodies must consider how the delivery of the contract will meet community benefit 
requirements and might improve the economic, social, and environmental well-being of 
the relevant area. Second, the Public Services and Procurement (Workers’ Rights) Bill 
2017, sponsored by Deputies Bríd Smith, Richard Boyd Barrett, and Gino Kenny, which 
is a broad bill to promote workers’ rights; 676and third, the Public Services and 
Procurement (Social Value) Bill 2017, a private’s member bill sponsored by Deputies 
Frank O’Rourke and Darragh O’Brien, to increase competition in the public procurement 
tendering process by enhancing SMEs ability to compete for public procurement tenders 
by allowing public bodies to have regard for economic, social, and environmental well-
being in relation to public services contracts.677 
  

 
669 Written Answer 293 by Minister Brendan Howlin TD (3 February 2015) 
https://www.kildarestreet.com/wrans/?id=2015-02-03a.428 accessed 4 October 2018. 
670 Intreo is part of the Department of Employment Affairs and Social Protection. It offers employment 
services and supports to employers and to jobseekers, https://www.welfare.ie/en/Pages/Intreo-
Employers.aspx accessed 7 December 2019. 
671 ibid 173-174. 
672 Interview with David Powers, NTMA 9th September 2019. 
673 Social Clauses in Public Procurement Bill 2013  
674 Written Answer 240 by Minister Brendan Howlin TD (16 December 2014) 
https://www.kildarestreet.com/wrans/?id=2014-12-16a.353&s=bill+%22Social+Clause%22#g355.r 
accessed 5 October 2019. 
675 https://www.oireachtas.ie/viewdoc.asp?fn=/documents/bills28/bills/2015/715/document1.htm accessed 5 
October 2019. 
676 https://www.oireachtas.ie/documents/bills28/bills/2017/8317/B8317D.pdf accessed 5 October 2019. 
677 https://www.oireachtas.ie/documents/bills28/bills/2017/417/b0417d.pdf accessed 5 October 2019. 
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7.6 The Netherlands: Legal and Policy Framework for Public 
Procurement 

In the Netherlands, public procurement contracts are considered civil law agreements and 
are generally enforced through private law as decisions taken in preparation of a private 
law juridical act, that is, concluding a contract. Article 8:3 of the Algemene Wet 
Bestuursrecht (the Dutch Administrative Law Act) stipulates that judicial review of such 
decisions678 does not fall within the scope of competence of the administrative courts. As 
a consequence, the civil courts have jurisdiction. Breaches of the procurement rules are 
mostly dealt with by national civil courts,679 but tenderers can also submit complaints to 
the National Public Procurement Expert Commission (Commissie van 
Aanbestedingsexperts) for informal resolution. Public680 procurement in the Netherlands 
is relatively decentralised among the central government, the twelve provinces, and 
municipalities. The Ministry of Economic Affairs has the primary responsibility for 
procurement policy, but various other ministries are involved in strategic public 
procurement, notably the Netherlands Enterprise Agency (Rijksdienst voor Ondernemend 
Nederland), which also provides information about sustainable procurement.681 

7.6.1 National Framework 
On 1 July 2016, the amended Dutch Public Procurement Act entered into force, 
implementing the latest EU procurement directives (2014/23/EU, 2014/24/EU and 
2014/25/EU). The Public Procurement Act applies to both national and European 
procurement procedures. The Act is further detailed in the Public Procurement Decree 
(Aanbestedingsbesluit).682 This designates the Proportionality Guide (Gids 
Proportionaliteitsgids) as mandatory guidance, non-compliance with which requires 
advance notice in tender documentation and justification (‘comply or explain’). 
The Proportionality Guide683 contains ‘best practices’ in relation to, inter alia, 
sustainability and social requirements; elaborates on the principle of proportionality; and 
contains a series of obligations and restrictions for contracting authorities. It clarifies 
what is considered to be proportionate in a particular procurement phase, for example, in 
paragraph 3.5.6, it explains that if only a few undertakings can meet certain sustainability 
requirements, it is unwise to mention those in the technical specifications, as this might 
invoke a risk of lack of competition. In such a case, it is better to mention the 
sustainability criteria as sub-criteria of the award criteria. Other examples from the guide 
include that as evidence of the economic operator’s technical ability to perform the 
contract, contracting authorities may require only one reference project per core 
capability and only reference projects with a maximum value of 60% of the estimated 
value of the contract.684 Risks must be allocated where they are best managed or best 

 
678 The conclusion of an agreement or any preparatory acts – such as an award decision – in order to 
conclude a public procurement agreement. This kind of decisions are not deemed to be challengeable 
decisions within the meaning of article 1.3 of the Awb. 
679 Article 8.3 Algemene Wet Bestuurrecht (Dutch General Administrative Law Act). 
680P Brower, A Smit and E van Wijk, 'Social Return Bij Het Rijk: Effecten Op Arbeidsmarkt‐ En 
Reintegratiebeleid Arbeid.' (TNO Arbeid 2010). 
681 Http://english.rvo.nl/home/about-rvonl/what-is-rvonl accessed 4 October 2019. 
682 See Article 10.1 Procurement Decree and Article 1.10 sub 3 Public Procurement Act 2016. 
683 Contracting authorities may deviate from the rules in the Proportionality Guide, if they state this in 
advance in the tender documentation and explain why the deviation is proportionate. 
684 Rule 3.5G Proportionality Guide. 
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influenced.685 Unlimited liability may not be required.686 The rules (voorshriften) of the 
Proportionality Guide are mandatory and are legally binding on contracting authorities. 
Contracting authorities must comply with these rules or explain in the tender documents 
why they choose to deviate from them. The proportionality principle laid down in the 
Public Procurement Act 2016 and the Proportionality Guide, in combination with the duty 
of contracting authorities to ‘comply with the Public Procurement Act 2016 or explain in 
case of non compliance’ is remarkable, as it is more far-reaching than is required in terms 
of the 2014 Directive or can be found in other national legislation. 
In 2005, PIANOo, the Dutch Public Procurement Expertise Centre, was established. 
PIANOo sits within the Ministry of Economic Affairs and was created to professionalise 
procurement processes, with the goal of improving efficiency and legal compliance by 
providing information and sharing expertise. PIANOo also administers TenderNed, the 
Dutch online tendering system. Among some of the specific support tools and services 
offered by PIANOo are an online helpdesk, various online and hard-copy guidelines, 
sample templates for contracts, and research and practical examples.687 Another important 
actor in the field of social procurement is the Centre for Research on Multinational 
Corporations (SOMO), an organisation that supports the implementation of sustainable 
and ethical procurement policies.688 

7.6.2 Value for Money 
The Dutch government defines procurement as an important instrument for the quality of 
government services,689 linking the act of purchasing directly to policy objectives. To 
prevent contracting authorities focusing on lowest price, the Dutch Public Procurement 
Act stipulates that contracting authorities, in principle, must award contracts based on the 
best price–quality ratio. The contracting authority may award the contract based solely on 
price or life-cycle costs only if the contracting authority expects that factors concerning 
quality will not be of influence in its choice between the tenderers; it must then 
substantiate this decision in the tender documents.690 

7.6.3 National Framework: Procurement As a Social Policy Tool 
An EU funded study of the strategic use of public procurement across the EU described 
the Netherlands as a ‘front-runner’ in the use of procurement to further social policy 
objectives.691 Although there is a lack of empirical studies on the application of social 
procurement policies in the Netherlands, evidence suggests that compliance with existing 
social procurement policy is high among Dutch contracting authorities.692 
In 2005, clear goals for sustainable public procurement were established for the national 
government, municipalities, provinces, and district water boards in the Netherlands. 
Methods were developed to include sustainability as an aspect in government tenders. 
Initially, the policy focused only on the environment; however, social criteria, which 
include internationally accepted labour standards and human rights, were added in 2012. 

 
685 Rule 3.9A Proportionality Guide. 
686 Rule 3.9D Proportionality Guide. 
687PIANOo Website, https://www.pianoo.nl/nl accessed 5 October 2019. 
688 Somo, Sustainable Public Procurement https://www.somo.nl/topic/sustainable-public-procurement/ 
 accessed 5 October 2019. 
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Since 1 January 2013, ‘Social Conditions’ must be included in all central government 
tenders with values exceeding the EU threshold.693 Pursuant to Article 1.4(2) of the 2016 
Act, contracting authorities or special sector companies should aim to secure as much 
societal value (‘maatschappelijke waarde’) as possible for the public resources to be used 
when they conclude a public contract, where ’societal value' refers to the proper 
allocation and possible saving of public funds.694 In addition, the Public Procurement Act 
2016 provides for sustainability requirements to be taken into account in all phases of the 
procedures: the selection (Article 2.93), award (Articles 2.114 and 2.115), and execution 
phases (Articles 2.80 and 2.82). Furthermore, technical specifications can be used to 
achieve environmental or social goals (Articles 2.75 and 2.76).695 
To promote the use of Social Conditions, on 11 September 2015, the central government 
submitted to the House of Representatives the Action Plan for Responsible and 
Sustainable Procurement,696 in which it is stated that stipulating new goals for Social 
Conditions will be formulated in consultation with municipalities, water authorities, and 
provinces. In the Sustainable Procurement Manifesto over 200 (Dutch) public 
organisations pledged to actively incorporate societal goals into their procurement 
processes.697 This Sustainable Procurement Manifesto builds on previous agreements that 
various municipalities, water authorities, and provinces have made in ‘participation 
statements’ and in the Manifest Professioneel Duurzaam Inkopen (Professional 
Sustainable Procurement Manifesto, 2012),698 which replaces these previous statements. 
Sustainable procurement Maatschappelijk Verantwoord Inkopen, MVI) means that effects 
on people, planet, and profit/prosperity are taken into account when procuring products, 
services, and works. With this Sustainable Procurement Manifesto (Manifest MVI), the 
cabinet aims to support the momentum in society and use sustainable procurement to 
contribute in a practical way to the achievement of policy objectives, such as preventing 
climate change, achieving a circular economy, stimulating innovation, preventing human 
rights violations, stimulating minimum living wages and improving working conditions in 
worldwide value chains, and social return. 
All public bodies must use the manifesto and, in parallel, the Dutch central government 
commits to providing support to the public authorities via communities of practice, an 
expert pool, monitoring, and PIANOo.699 

7.6.3.1 Social return/social value 
The Public Procurement Act does not provide much clarity about the interpretation of the 
concept of ‘social value’. Nor has it been defined what ‘as much as possible’ means. 
Janssen has noted that the courts attribute a symbolic value to the former phrase.700 

 
693 Stichting Onderzoek Multinationale Ondernemingen (SOMO), A Review of Dutch Policy for Socially 
Responsible Public Procurement, (March 2014) 2. 
694 Gert-Wim van de Meent & Elisabetta R. Manunza, ‘The Netherlands’ in Ulla B. Neergaard, Catherine 
Jacqueson, and Grith Skovgaard Ølykke, Public procurement law: limitations, opportunities and paradoxes 
(Djøf Forlag, 2014). 
695 PIANOo, The Expertise Center Procurement of the Ministry of Economic Affairs and Climate, offers 
information, advice, instruments and practical tips to everyone involved in the public sector with the 
procurement and tendering of works, supplies and services https://www.pianoo.nl/ accessed 5 October 
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696 Rijksoverheid, Action plan for socially responsible procurement 2015-2020 ( 11 September 2015).  
697Green Deal Circular, Purchasing Sustainable Procurement manifesto 2016-2020 
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Today, the Netherlands uses the label social return (SR) and not social value to describe 
their community benefit conditions.701 PIANOo defines SR as a matter of creating more 
employment opportunities for people in the labour market who are disadvantaged.702 
When a government contains a requirement for a social return, the agreement is referred 
to as SROI, often abbreviated to ‘social return’. According to PIANOo, because there is 
no generic definition or guidance in government policy, organisations give their own 
interpretation to the SR policy. Central government applies SR in its procurement policy 
for tenders within the ‘work’ and ‘services’ category. 
The Dutch government has strayed far from the original concept of SROI (which is 
focused on output and outcome) and has developed a rather different set of policy tools to 
enforce the inclusion of people with a distance from the labour market in the execution of 
public contracts (focused on input). Although, originally, SROI was developed as a 
measurement method for social value achieved in economic terms, in implementation in 
Dutch public procurement policy, the government has converted SROI, under the label 
‘social return’ (omitting ‘on investment’), to a range of social conditions applied in public 
contracts. Today, local governments use the labels SR and SROI interchangeably for their 
community benefit conditions.703 According to Schotanus, SROI has not been much 
embraced by the Netherlands; rather, they have just borrowed the name. 704The central 
government uses two types of application of SROI within its procurement policy: the 
classic SROI application and the new working method, as of January 1, 2018, 
customisation for people.705 

7.6.3.2 The classic SROI method 
The classic SROI method is when social return is included as a contract condition. A 
common example of SR is that tenderers should spend a minimum percentage of the 
contract sum or contract staff wages on increasing employment among people who are 
among the long-term unemployed or disabled. The inclusion of a SR component is 
mandatory for national government contracts that have a value exceeding €250,000 and a 
minimum contract term of 6 months. Most commonly, 5% of the wage bill or of the total 
contract value must be spent on people who are at a distance from the labour market; this 
is known as the ‘5% rule’. It means that the contractor is obliged to use people who are at 
a distance from the labour market for the execution of the assignment, for 5% of the wage 
component (or, sometimes, of the total value) of the assignment.706 The target groups that 
can benefit from SR are described below: 
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2016). 
705PIANOo, Social Return with the Central Government 
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• beneficiaries of unemployment benefits and people who have been unemployed 
for more than 12 months and/or are 50 years or older 

• those on Disability Benefits, Resumption of Work for Partially Disabled Persons 
or Disability Insurance for the Self-Employed 

• Income Provision for Older or Partly Incapacitated Former Self-Employed 
Persons / Income Provision for Elderly and Partly Incapacitated Unemployed 
Employees) 

• job-seekers not entitled to benefits 

⁃ people at a greater distance from the labour market, such as those who 
have been unemployed for a longer period of time (longer than 12 months, 
or people aged 50 years or older and/or those who cannot find work 
independently without reintegration support or other guidance), and 

⁃ early school leavers and young people with insufficient qualifications. 

This condition can be included three ways: 
1) SR can be included in the tender as a minimum requirement in the order specification. 
For example, as a percentage of the wage bill of the contract, a percentage of the contract 
sum, or a number of working hours. It is not clear whether this is as a technical 
specification or as a condition of the contract. While it is uncertain whether social and 
labour conditions are permitted as specifications in the supply chain,707 McCrudden 
advises making the conditions part of the subject matter of the contract; compliance will 
then be a matter of technical capacity.708 
2) SR can be imposed via a ‘special implementation condition’. This is known as ‘special 
conditions’ or a social clause. Here, contracting authorities oblige tenderers to use a 
certain percentage of (for example) the wage bill of an assignment to deploy people at a 
(greater) distance from the labour market for the execution of a government assignment. 
The method of completion is the responsibility of the contractor. Implementation 
conditions, other than the minimum requirements in the contract specification and award 
criteria, are only checked during implementation. 
3) Finally, SR can be applied as a (sub) award criterion. A (sub) award criterion is part of 
the best price-quality ratio. In this instance, a contracting authority can award more points 
to a tender in which a larger percentage of SR is used in the execution of the contract. 
Another possibility is to award points to a plan of approach in which the tenderer 
describes how the SR will be applied. Piaano notes that accepted bids must be verified 
pursuant to Article 2.113 of the Public Procurement Act 2012.709 
While, in principle, SR is possible with all procurement procedures below and above the 
European procurement threshold that have a proportional labour component, in practice 
services and works are better for SR than goods due to the low labour component of the 
latter. It is noted that, in certain situations, it is not possible or desirable to apply SR. The 
(limited) exclusion grounds are as follows: If, as a result of SR, existing jobs are 
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displaced; if there is no suitable offer in the regional labour market due to the nature of 
the work (to be assessed by the municipality/UWV); if local and regional labour market 
characteristics make it impossible to coordinate supply and demand (at the discretion of 
the municipality/UWV); or if the application of SR involves disproportionate efforts or 
costs. In the event that SR is not applicable or achievable on the basis of (one of) the 
grounds for exclusion, it can be decided in consultation with the client/director not to 
apply SR.710 

7.6.3.3 SROI 2.0–Custom Work for People 
On January 1, 2018, a new government-wide approach to SR was introduced under the 
heading ‘Custom Work for People’ (MvM). This was established in order to offer 
government buyers more support and opportunities to get started with SR. The method is 
described as form-free, with SR no longer comprising a checklist but rather a goal. This 
means that a broader target group (of people at a distance from the labour market) can be 
used, and a form-free interpretation and/or serving of broader social objectives. The 
Interdepartmental Commission for Procurement offers and organises space and support 
for category managers and buyers for the implementation of new SR testing grounds with 
maximum social added value. 
The central government is conducting case studies711 on SROI 2.0 using a method in 
which SR can be experimented with before, during, or after a tendering process. 
Examples are traineeships for higher educated refugees712 and a focus on reintegrating 
women who have a greater distance to the labour market. These are, for example, women 
with a low level of education, single mothers, women with a non-Western background, or 
studying mothers; and (former) top athletes, both individually and in groups, who can use 
their qualities, experience, and winning sport mentality for a career.713 KPMG offers a 
scholarship, of a maximum of four years, that offers them the opportunity to obtain a 
diploma,714 and USG Professionals focuses on former cancer patients with a distance to 
the labour market, offering work with intensive coaching and guidance with the aim of 
sustainable employability.715 

7.6.4 The Participation Act 
As part of the decentralisation of the Dutch central government, the Participation Act was 
passed on 1 January 2015; it provides for an expansion of the tasks of municipalities. The 
aim of the Act is to get people with some form of labour limitation back to work. 
Municipalities are now responsible for supporting those facing limitations in relation to 
work and for their integration into the labour market. Municipalities are responsible for 
providing and organising counselling, support, additional training, supported 
employment, reintegration trajectories, and employment subsidies in order to provide 

 
710 PIANOo, Maatwerk voor Mensen, https://www.pianoo.nl/nl/themas/maatschappelijk-verantwoord-
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better and more tailored support at a local level and to help coordination between 
different organisations involved in different types of support.716 

 
716 European Parliament Briefing ‘The Social and Employment Situation in the Netherlands and Outlook on 
the Dutch EU Presidency 2016’ (2015) PE 563.473. 
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8 Chapter 8: Social Clauses in Practice - A Case Study 

8.1 Introduction 

In the previous chapter, a comparative analysis was conducted on the background, 
national legislation, and policy framework in relation to social clauses in the UK, Wales, 
Scotland, Northern Ireland, Ireland, and the Netherlands. That analysis provides the 
context for this chapter and the case study on the use and evaluation of social clauses and 
social value in the selected Member States from 1988 to 2017, with an emphasis on those 
that discuss social outcomes and social impacts. The findings of the systematic review, 
categorised according member state, are then reported. A critical examination of the legal, 
political, economic, and practical factors at play when implementing, defining, 
measuring, and evaluating social value is undertaken, a number of findings are made, and 
key themes are identified. By means of this process of identifying and evaluating the 
forces at play, the thesis aims to assist in understanding the difficulties in finding the 
appropriate balance between market and non-market objectives in public procurement 
regulation within the EU. The aim is to clarify the role of the free market economics, EU 
institutions, and the state in resolving the balance between the market and the state in 
allocating resources, determining social outcomes, and creating social value in policy and 
practice. 

8.2 Social Clauses in Practice: A Case Study 

In referring to this section as a case study, I am using it to describe a research approach 
that is used to generate an in-depth, multi-faceted understanding of a complex issue in its 
real life context.717 This is an example of a collective case study, which involving 
studying multiple case studies to generate a still broader appreciation of a particular issue. 
Here, the research focuses on the social clause and its corollary, social value, and the 
methods that various Member States of the EU implement and evaluate them. The 
purpose is to understand the broader area of social procurement in the EU. The case study 
approach lends itself well to capturing information on explanatory how, what and why 
questions.718 In this case, how are social clauses implemented by the individual Member 
States? The case study approach can offer additional insights into why one 
implementation strategy might be chosen over another.719 It takes a critical approach, 
using the adapted framework of Trepte’s conceptual models of procurement regulation to 
help interpret both the limiting and assisting conditions in relation to the use of social 
clauses. The data that inform the analysis have been obtained from a combination of 
publicly available government reports and other ‘grey literature’ (written in English or 
translated), alongside discussions with policymakers, practitioners, businesses, and 
academics in the relevant EU Member States. 
The UK, Wales, Scotland, Northern Ireland, Ireland, and the Netherlands were selected as 
good representatives of various political and economic contexts. All are (currently) 
members of the EU and have transposed the 2014 procurement directives. The 
Netherlands represents a civil law country that adopts a private law approach to public 
procurement720 and has demonstrated a long-standing policy commitment to the use of 
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718 Lisa Webley, ‘Qualitative Approaches to Empirical Legal Research’ in Peter Cane and Herbert Kritzer 
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138 

procurement as a tool for social policy. The UK, Wales, Scotland, Northern Ireland, and 
Ireland are all common law countries, with Scotland’s national legislation and supporting 
rules on public procurement being similar to what occurs in the Netherlands by going 
beyond the minimum level of harmonisation required by the EU procurement directives 
and enacting proactive legislation to support the use of social procurement. The UK and 
Ireland are also similar in their legislative approach, with minimum regulation in the area 
of procurement often translated as a ‘cut and paste’ or ‘copy-out’ implementation mode 
based on the EU directives.721 Finally, Wales and Northern Ireland share a common 
policy approach which is embedded at all levels of government, providing guidance, 
support, and case studies. 
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8.2.1 Overview 
This collective case study focuses on social clauses, their use, and evaluation in the 
following EU Member States: the UK, Scotland, Northern Ireland, Wales, Ireland, and 
the Netherlands. Published data, mainly in the form of ‘grey literature722 was collected. 
Following the guidance of Adams et al.,723 the literature was categorised in tiers, 
beginning with publications similar to those accepted in academic reviews, then moving 
outward to material with the potential to add more novel insights but more challenging to 
assess in terms of source expertise and outlet oversight. In this way, the publications that 
were selected for inclusion were either 1) published by a government department, 2) 
written for a government department, 3) supported by independent foundations with input 
from government bodies, or 4) research undertaken by researchers in universities. 
Following Denyer and Tranfield,724 I applied a structured case study approach to reporting 
the findings of the systematic review organised by country. The publications included in 
the literature review are provided in Appendix 1, broken down by jurisdiction, source of 
data, research findings. 

8.2.2 The UK 
The report, ‘Achieving Community Benefits through Contracts, Law, Policy and 
Practice’, was funded by the Joseph Rowntree Foundation and was supported by HM 
Treasury, the UK’s Office of Government Commerce, and the Scottish Executive. In the 
UK, it remains the key text for providing the legal and policy basis for maximising the 
impact of public expenditure to benefit disadvantaged communities by using community 
benefit clauses.725. The legal position of including community benefit clauses was 
clarified: community benefits can be one component of ‘the core requirements’ of a 
contract when a contracting authority has adopted appropriate policies, and they can be 
reflected in the specifications and, in some cases, in the selection and award criteria. 
This ‘core’ approach was adopted to provide legal certainty in the context of EU 
regulations. It ensures that the social clause is directly relevant to subject matter of the 
contract and allows social considerations to be included in the award criteria. Linking the 
policy of the contracting authority to the social clause is also advocated to make it easier 
to argue its centrality to the subject of the contract. The report argues that by adopting or 
possessing a policy that includes the promotion of the social or community benefit in 
question, the procuring body will have the power to procure the social or community 
outcome. For example, if a public body has a policy to combat disadvantage, it would be 
able to specify employment or training matters in its procurement and define the aims of 
the authority in the contract specification design. The UK government’s guidance at the 
time stated that only matters that are ‘core requirements’ (also termed ‘central to the 
subject of the contract’ and ‘the subject of the contract’) should be used in the awarding 
of the contract.726 Macfarlane points out that this guidance did not clarify that public 
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bodies have the power to decide on the core requirements based on their powers, their 
legal obligations, and their policies and concludes that this gap in guidance has created 
confusion which has had a restricting effect on the inclusion of social or community 
benefits in procurement within UK government contracts and has created legal 
uncertainty.727 
The guide points out that a contracting authority may still include community benefits in 
its contract conditions even though this is not a ‘core requirement’; however, in this 
situation, it must not include the community benefits in the award procedure. In addition, 
the guide points out that community benefit clauses do not have to provide a monetary 
benefit to the contracting authority, though they must relate to the subject matter of the 
contract. The need to monitor, measure, and evaluate outcomes is noted as important: the 
legal framework requires the output of a community benefit clause to be clearly stated 
and to be capable of comparative evaluation.728 The report also advises that the use of 
community benefit requirements needs to be supported by ‘supply side’ actions and 
monitoring and emphasises the importance of post facto evaluation arrangements. 
The terms social value and social clauses are not used; instead the focus is on was what 
are termed ‘community benefits’. While it was legitimate for public bodies to include 
local employment in their policy statements, in terms of EU equality and anti-
discrimination requirements, this could not be part of the wording of a public 
procurement contract. The term seems to have been conceived as a compromise in order 
to enable public bodies to include community or social benefits while adhering to the 
2001 EC guidance on social considerations. The EC had identified three categories of 
‘social consideration’: 
1. measures that will ensure compliance with fundamental rights and the principle of 
equality of treatment and non-discrimination; 
2. measures that will ensure compliance with national legislation on social affairs and 
community directives in the social field; and 
3. measures for the integration of disadvantaged or unemployed people with a view to 
combatting unemployment and social exclusion.729 The Macfarlane approach to 
community benefits was initially adopted by both Scotland and Wales, with a focus on 
increasing opportunities for the most socially disadvantaged, requiring a need for the 
clarification of social objectives, requiring a firm policy commitment by the public body 
to make community benefit clauses work for the intended beneficiaries, and the 
implementation of a systems approach in which legal and procurement issues are merely 
one of several elements of the process. 
In 2008, the Office of the Third-Sector was tasked with examining the use of social 
clauses, including barriers to their use and the potential for template clauses. A report was 
published identifying the barriers with the intention of investigating ways of evaluating 
the outcomes and costs associated with their use in the future. However, the office was 
abolished in 2010 during the UK’s quango reforms730, and no further work was done on 
this project. 
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Despite the implementation of the Social Value Act, community benefits or social clauses 
have not been adopted by Westminster. While isolated cities in England were among the 
first to experiment with community benefits in the 1980s, it is now primarily local 
authorities that are working to incorporate community benefits. Camden Council is an 
example of this and has been engaged in social value procurement at least since 2005.731 
Supported by HM Treasury and funded by the Invest to Save Budget (ISB) initiative, 
Camden Council teamed up with the New Economics Foundation (NEF) to develop 
outcome based procurement SCM, which is used by several other councils. The SCM 
contains two key elements: an outcomes framework, which incorporates impacts in the 
tendering stage, and a valuing model to track outcomes. The focus on outcomes, rather 
than on activities and outputs, means that is up to providers (and service users) to 
demonstrate how they provide social value to allow providers to innovate.732 

8.2.3 Scotland 
Following the Macfarlane report, the Scottish government operated a pilot programme 
across five authorities to examine the operation of community benefit issues in a practical 
context.733 The findings of the pilot scheme, together with legal and policy analysis, case 
studies, and a toolkit of appropriate clauses were published in the ‘Community Benefits 
in Public Procurement’ report.734 These findings were presented as a basis for creating 
future best practice and were the driver for the 2008 introduction by the Scottish 
government of a community benefits requirement for public procurement. Community 
benefit clauses (CBCs) have been a key strand of procurement policy and practice in 
Scotland since then and are one of principal goals of the Scottish National Party. In 
December 2011, Scotland awarded a £1.5 million contract to Ready for Business LLP to 
raise awareness of community benefits in procurement and to provide support to 
contracting authorities wishing to use CBCs.735 
Despite the advice of Macfarlane that it was impractical to collect the range of data that is 
required to implement SROI in the routine monitoring of contracts,736 in 2010, the 
Scottish government developed its own framework to assess SROI and, in 2012, 
commissioned a report737 to examine the views of public sector commissioners and 
procurement professionals in Scotland on sustainable procurement, social value, and the 
SROI approach. The findings show that of those who were familiar with the concept, the 
most commonly held view was that SROI was ‘fairly’ helpful (49% of respondents). 
Many also held a neutral view on the issue (38%), perhaps reflecting their lack of full 
knowledge of the framework. 
A 2015 report by the University of Glasgow for the Scottish government to assess the use 
of CBCs and the impact they have on employment and skills development further 

 
https://webarchive.nationalarchives.gov.uk/20121003173331/http://www.direct.gov.uk/prod_consum_dg/gr
oups/dg_digitalassets/@dg/@en/documents/digitalasset/dg_191543.pdf accessed 5 October 2019. 
731 Tessa Hebb and Heather Hachigian, 'Social Value Procurement Measurement And Evaluation' (Carleton 
Centre for Community Innovation 2017). 
732New Economics Foundations, 'Equality Outcomes Social Return On Investment Analysis' (Equality and 
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illustrates the difficulties faced in this field.738 The authors found that a lack of 
monitoring data and data on the additionality and sustainability of CBC outcomes 
presented a significant constraint on assessing the impact of CBCs, despite a strong 
increase in their use. The research strongly recommended a more comprehensive 
evidence base be developed pertaining to the longer term impact of CBCs, necessitating a 
more systematic monitoring of CBCs and their impact in future contracts. The report 
makes recommendations on how the monitoring and evaluation of CBCs in public sector 
procurement can be improved. Among their recommendations are that four different 
types of CBC activity indicators be collected for monitoring purposes and that a select 
number of headline indicators be collected to demonstrate the use and impact of CBCs. 
These recommendations are in line with those of Macfarlane and are similar to the Wales 
Community Benefits Measurement Tool.739 
In April 2019, the first annual report by Scottish ministers on the procurement activity of 
higher-spending public bodies in Scotland was published, as required in terms of the 
Procurement Reform (Scotland) Act 2014. The government committed itself to the report 
in the Programme for Government for 2018/19. The report primarily focuses on 
procurement activity that contributes to the use of community benefit requirements and 
the payment of a real living wage. The report takes data from the 115 annual procurement 
reports published in 2018 by public bodies in Scotland, from Public Contracts Scotland 
(the national advertising website for public sector contract opportunities in Scotland), and 
from the Scottish Procurement Information Hub (a tool that enables over 100 Scottish 
public bodies to examine procurement spending by analysing accounts payable data). For 
the period 2015 to 2019, the report finds that significant improvements have occurred in 
the uptake of community benefits. Figures from the Public Contracts Scotland advertising 
portal show large increases in the number of contracts with community benefit 
requirements. These also show a significant shift in the types of contracts that include a 
community benefit requirement. In total, 635 contracts with community benefit 
requirements were awarded in the reporting period, with a total value of over £588 
million. Seventy-four contracts valued at or above £4 million included community benefit 
requirements, with a total value of £342 million.740 However, it is notable that the report 
failed in its aim of demonstrating the impact of community benefits, despite the statutory 
guidance indicating the need for indicators that demonstrate the impact of community 
benefits. The report found that there was significant variation in the level and type of 
information provided in individual annual procurement reports and concludes that 
stakeholders will consider how to improve management information and data on the use 
of community benefit requirements. This is significant and shows the difficulty, despite 
the availability of tools and the requirements of legislation, of ensuring the reporting 
required to demonstrate social impact. 

8.2.4 Wales 
While Wales does not have separate legislation as is implemented in Scotland, it does 
have a strong commitment to the use of CBCs–they have been used since 2004 and have 
been a key element of procurement policy since 2012.741 The Welsh government has 
adopted a policy that requires social or community benefits as a core requirement as their 
‘default position’. Their position is that as the public body is purchasing the community 

 
738 Victoria Sutherland and others, 'Analysis Of The Impact And Value Of Community Benefit Clauses In 
Procurement' (Training and Employment Research Unit (TERU), University of Glasgow 2015). 
739 Value Wales, A Guide to the Community Benefits Measurement Tool Version 6.6 (July 2014). 
740The Scottish Government, Annual Report On Procurement Activity in Scotland, SG/2019/18 2019. 
741 Dina Grazer, 'Community Benefits In Practice And In Policy' (Atkinson Foundation 2016). 
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benefit outcomes as well as the goods, services, or works, and that the award criteria 
should therefore address levels of quality or performance pertaining to the community 
benefit outcomes, as compared with the specified requirements.742 
The Welsh Community Benefits Tool743–effectively a monitoring report–uses a local 
multiplier to measure the impact of CBCs on the economy of Wales. As discussed in 
chapter 5, this derives from a Keynesian economic approach: rising income levels 
through new or increased employment opportunities are expected to lead to a rise in other 
areas, such as disposable income and local wealth. This increase in local capital 
expenditure should then lead to an increase in employment in firms which produce capital 
goods. Wales’ political focus has consistently been on the positive impact that local 
sourcing can have,744 despite the EU’s procurement rules preventing contracting 
authorities from selectively placing contracts with local firms. The tool is an Excel 
spreadsheet which includes specific metrics based on the community benefit 
requirements. Suppliers are responsible for collecting data, which is then inputted into the 
tool. The contracting authority is instructed to be clear on their objectives so that 
businesses understand what is required of them to meet their community benefit 
obligations. The policy also recommends regular progress reports during contract 
management meetings. The government now provides training to contracting authorities 
to implement the tool.745 
In 2012, the Council for Economic Renewal published ‘Community Benefits through 
Procurement’ in which research demonstrated that there was a 30% greater local 
multiplier effect when CBCs were applied using the Wales Community Benefits 
Measurement Tool.746 During the 2009 to 2011 period, the community benefits approach 
was applied to £3.4 billion of contracts, ranging from £5m to £300m–most, but not all, in 
construction. The Community Benefits Measurement Tool was used to track six projects 
worth a combined £146m through to delivery. This demonstrated that following the 
awarding of the contract, £56m went directly in salaries to Welsh citizens and £68m was 
spent with Wales-based subcontractors, 82% of which were Welsh SMEs. In addition, 
140 disadvantaged people received a combined 8,500 weeks of work experience, and 44 
apprentices received a combined 7,000 weeks of training. The report concluded that, 
overall, an estimated 2,200 jobs in Wales were ‘protected or created’ as a result, and that 
almost 85% of the total spend remained in Wales. 
In 2014, Jane Hutt, the Minister for Finance and Government Business, stated that returns 
from the Community Benefit Measurement Tool had increased by 70%747 as a result the 
impact that had been made on public procurement since the launch of the WPPS in 
December 2012. Fifty-six projects incorporated community benefits with an overall value 
of over £600 million, with 85% of the expenditure having been reinvested in Wales, and 
700 disadvantaged people having received 20,000 weeks of training. The tool also 

 
742 Welsh Government, Community Benefits Delivering Maximum Value for the Welsh Pound – 2014 
(2014) 29. 
743 ibid. 
744 Ana Maria Esteves and Mary-Anne Barclay, 'Enhancing The Benefits Of Local Content: Integrating 
Social And Economic Impact Assessment Into Procurement Strategies' (2011) 29 Impact Assessment and 
Project Appraisal 205. 
745 Welsh Government, Community Benefits (n 734). 
746 Value Wales, A Guide (n731). 
747 National Assembly for Wales, The Record of Proceedings, The Impact of Procurement Policy in Wales 
Jane Hutt 16.20 (2 December 2014). 
http://www.assembly.wales/cy/bus-home/pages/rop-
nolinks.aspx?meetingid=2767&language=en&c=Record+of+Proceedings&startDt=03%2F11%2F2014&en
dDt=31%2F12%2F2014 accessed 4 December 2019. 
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captured the amount of waste saved from landfill, the amount of water saved, the recycled 
materials used, travel impacts, and how much renewable energy had been used. 
For a study conducted by Lynch and Uenk in conjunction with the Welsh government, 
data from 36 contracts from 22 local governments in Wales was analysed looking at how 
and why community benefits policies are formulated and enacted, with data was extracted 
from local governments via spreadsheets which had been shared by the Welsh 
government for the purpose of the research. The Wales measurement tool requires 
contractors to input eight pages of data which is grouped as either cash benefits or non-
cash benefits. Cash benefits include items such as the ratio of direct investment to total 
contract value, the share of income to Welsh residents, treasury savings against contract 
value, and landfill benefit. In terms of cash benefits, of the total local government 
contract values analysed (£310,268,443 from schools and regeneration projects), 61.68% 
(£191,382,737) of the revenue was awarded to Welsh based businesses, 23.54% 
(£73,021,716) of the share of income went to Welsh residents, and 5.29% (£16,402,692) 
contributed to landfill fees saved and benefit gained. The non-cash benefits included 490 
disadvantaged people being helped back into employment, 12,474 training weeks being 
delivered, and 10,937 apprenticeship weeks as a direct result of the contracts being 
awarded. For every pound spent by public procurement, the dataset indicated that an 
average total of 81% was reinvested in Welsh based businesses and salaries.748 The report 
concludes that while this appears to represent a positive contribution to sustainable 
development, compliance with using the measuring tool was low. After analysing the 
data, one problem was the lack of skilled suppliers within a specific sector, such as 
construction, from the local area, which means suppliers are contracted from outside 
Wales. 
The Welsh government continues to challenge many of the oft-cited barriers to local 
sourcing in four pilot projects that aim to establish enterprises and create jobs in areas of 
high unemployment in the South Wales Valleys. These ‘Better Jobs Closer to Home’ 
pilot projects will reserve contracts for specific types of suppliers believed to be well 
placed to support the social aim of increasing long-term employability in 2019.749 
8.2.5 Northern Ireland 
In Northern Ireland, social clauses750 have been in use since 2001, mainly in construction 
contracts, in the form of employment and training requirements, such as apprenticeships 
and providing placement opportunities for the long-term unemployed.751 This innovative 
use of public procurement was due to Northern Ireland’s unique history–in 1998, the 
Northern Ireland Act established a devolved legislature for Northern Ireland and public 
procurement became a devolved responsibility.752 This required a total review of the 

 
748 Lynch and others, 'Community Benefits’ (n 693). 
749 National Assembly for Wales, James J, Oral Statement - Update on the Better Jobs, Closer to Home 
Programme (5 June 2018) paragraph 4.30 to 4.36 
http://record.assembly.wales/Plenary/4987#A43887assessed 3rd August 2018. 
750 This is the term used by the Northern Ireland Assembly defined as: ‘requirements within contracts or the 
procurement process which allow the contract to provide added Social Value through fulfilling a particular 
social aim. For example, a social clause in a public contract could prioritize the need to train or give jobs to 
the long term unemployed in the community as part of the contracting workforce’. This definition is from 
http://www.cabinetoffice.gov.uk/third_sector/public_services/social_clauses.aspx and as set out in the 
Northern Ireland Assembly Research Paper, On Social Clauses in public contracts (2009). 
751 Other social requirements were agreed in June 2008 by the CoPEs in conjunction with the Construction 
Industry Forum for Northern Ireland (CIFNI). For example, these include promoting equality of opportunity 
in the workplace, promoting respect for people and promoting best practice in Health and Safety. 
752 Christopher McCrudden, 'Country Legal And Policy Review For SRPP In Northern Ireland' (Directorate 
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Northern Ireland procurement policy as no public procurement policy existed for the new, 
devolved administration.753 By February 2001, the Northern Ireland Executive committed 
itself ‘to develop [by June 2001] proposals for implementing improvements in public 
procurement, ensuring that the equality dimension of cross-departmental policy and 
practice in relation to the procurement of goods and services by the public sector is 
addressed through equality impact assessment.’754 In 2003, a pilot project was undertaken 
by Construction and Procurement Delivery of Northern Ireland755 to recruit and train 
people who had been unemployed for at least 3 months. The initiative involved 15 
government contracts from seven departments ranging in value from £700 000 to £8.5 
million.756 The tender documentation required prospective bidders to provide an 
employment plan that set out the firm’s social policy and to detail specific proposals 
offered in the contract. Tenderers were also required to provide details of their experience 
and of their capacity to implement their proposals. The plan would also include work 
undertaken by subcontractors. The pilot project was monitored over a two-year period 
from July 2003 to July 2005, and a final evaluation report was submitted to the Northern 
Ireland Procurement Board in September 2005. The monitoring of the project involved a 
two-year process of interviews at project initiation with the project sponsor, the collection 
and scrutiny of tender documentation and employment plans, interviews with the client 
contract manager and contractor project manager, and the collection of data on the costs 
and benefits of the pilot project. In June 2005, questionnaires were distributed to all the 
winning contractors for the pilot project and to the 15 client contract managers. The final 
report concluded that, in relation to social goals, public procurement policy can achieve 
benefits ‘economically, efficiently and effectively’.757 The report used the ‘Treasury 
Evaluation Model’, which aimed to calculate the inputs, throughputs, outputs, and 
outcomes of the project and concluded that, overall, the pilot project had demonstrated 
that the public procurement policy could achieve social goals, specifically a reduction in 
unemployment, economically, efficiently and effectively. There was no indication of any 
substantial increase in costs or workloads for contractors as a result of the pilot project. 
The initial cost of the pilot project was £30,000 for the University of Ulster to monitor 
and evaluate it. A simple CBA was conducted. In relation to the costs per employee 
recruited, 51 people had been employed through the project. The total value of the 15 
contracts was £45.9 million; therefore, approximately one person was employed for every 
£900,000 spent. However, as people from the target group had only been employed in 10 
contracts with a total value of £31.2 million, the breakdown works out at one person 
employed for every £610,000 spent. 
The main concern of contractors when interviewed was the difficulty in gaining suitably 
qualified personnel for the contracts. In total, 51 long-term unemployed people were 
employed, with 90% of participants remaining in employment at the time of the research. 
One of the recommendations of the report was that monitoring arrangements required of 
winning contractors should be clarified and that monitoring and evaluation of the policy 

 
General for Employment, Social Affairs and Equal Opportunities 2008). 
753 Andrew Erridge and Sean Hennigan ‘Public procurement and social policy in Northern Ireland: the 
unemployment pilot project’ in G. Piga, G. and KV Thai (eds), Advancing Public Procurement: Practices, 
Innovation and Knowledge-Sharing (2006) 280. 
754 Northern Ireland Executive, Programme for Government (February 2001) para 2.2.1, 16. 
755 is responsible for disseminating advice and guidance to the NI public sector on public procurement 
policies and for monitoring implementation https://www.finance-ni.gov.uk/articles/procurement-guidance-
notes-pgns accessed 4 October 2019. 
756 Andrew Erridge and others, 'Pilot Project On Utilizing The Unemployed In Public Contracts: Final 
Evaluation Report’' (University of Ulster 2005). 
757 ibid 6. 
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should continue for at least a further one or two years to provide the opportunity for all 
projects within the pilot project to be completed.758 Overall, they concluded that 
achieving social policy objectives, in this case increasing employment, through public 
procurement is possible within the constraints of cost, value for money, and compliance. 
The financial costs were lower than other similar job creation schemes, and transaction 
costs. 
The same pilot project was used as part of a study commissioned by the Department for 
Environment, Food and Rural Affairs (Defra) in November 2005, undertaken by SQW in 
association with Professor Ken Willis of the University of Newcastle. The aim was to 
provide a CBA of a sample of sustainable public procurement initiatives to evaluate their 
efficacy as a policy tool. Part of the study conducted a CBA on the pilot project, which 
using unemployed people in Northern Ireland. They found that the value of benefits of 
employing the previously unemployed amounted to £264,785; while the costs amounted 
to £167,615, at a 3.5% discount rate. Thus, the sustainable procurement project generated 
a small social gain, with a net present value of £97,170. The report concluded that the 
benefits were relatively small because the procurement policy reduces the average period 
of unemployment by only a few weeks. They surmised that benefits are reduced, 
compared to what they might otherwise have been, by the possibility of skilled workers 
being displaced by the unemployed and themselves becoming temporarily unemployed. 
The first link between social clauses and the challenge of valuing important ‘social 
impacts that do not have market values’ was to be found in a research paper by the 
Research And Library Service of the Northern Ireland Assembly for the first minister on 
public procurement practice in Northern Ireland. This paper provided an overview of the 
development and use of SROI and followed it with a number of examples of the use of 
social clauses that did not, however, involve the use of SROI. The paper notes that only a 
limited number of SROI analyses had been conducted in the UK or Ireland, and, 
furthermore, a smaller number still had involved SROI in a procurement process.759 
In November 2012, the Northern Ireland Council for Voluntary Action’s Centre for 
Economic Empowerment commissioned a report to research social clauses.760 It 
concludes that Northern Ireland has made progress in implementing social clauses. 
However, it advises that in order to maximise the impact to be gained from including 
social clauses in contracts, there needs to be a focus on the actual outcomes rather than on 
the level of activity being generated. It advises that more innovative use of social clauses 
should be promoted to deliver positive social benefits and that apprenticeships other than 
trade apprenticeships should be considered. 
In response to a request by the government of Northern Ireland in 2016, the Organisation 
for Economic Co-operation and Development (OECD)761 conducted a number of 
interviews with stakeholders on the use of social clauses in Northern Ireland. They 
indicated that, in cases where planning was undertaken carefully from the beginning to 
integrate social considerations, successful outcomes were achieved. Other interviewees 
indicated that, in addition to the planning phase, a detailed and hands-on approach during 
contract management was also essential to success. The interviews also indicated that this 
success is not yet consistent across departments or projects. The interviewees suggested 
that, in many cases, the social clauses appeared to be nothing more than an additional 

 
758 Andrew Erridge, 'Public Procurement, Public Value And The Northern Ireland Unemployment Pilot 
Project' (2007) 85 Public Administration 10. 
759 Northern Ireland Assembly, Social Clauses and Valuing Social Impacts Briefing Note (16/09 2009). 
760 NICA, 'Social Clauses In Northern Ireland A Research Paper' (2012). 
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contractual requirement that must be met and not an integrated element of a project, 
making them difficult to satisfy. Others indicated a need to recognise that there is no one-
size-fits-all approach that is appropriate to social clause inclusion and that this needs to be 
considered in the development of standardised clauses. The role of political leadership 
was also highlighted in a number of interviews. One of the reasons cited for the success 
of the implementation of social clauses in projects conducted by the Department of 
Culture, Arts and Leisure included a high level of support from the minister who viewed 
such social outcomes as central to the projects being delivered by the department. This 
focus translated into planning and procurement processes that integrated the social 
objectives, providing both government officials and contractors with better resources for 
successful outcomes during contract performance. A lack of consistency in the use of 
social clauses and the expectations for their fulfilment is also cited by industry, according 
to interviewees both inside and outside government. This inconsistency takes a number of 
forms, including: 
• creating only short-term opportunities that do not provide a genuine change of 
circumstance for the participants, 
• lack of coordination among colleges, employment agencies, and contractors in 
identifying appropriate candidates as good fits for particular procurement projects, and 
• lack of sophistication in setting targets for social outcomes (arbitrary determination of x 
number hired per y value of contract). 
Interviews with a variety of stakeholders indicated a general sense of lost opportunity for 
these reasons. 
Following the OECD report, the Procurement Board of Northern Ireland then requested 
an independent review of the initial guidelines for social clauses by the Strategic 
Investment Board and CPD, resulting in the production of new guidelines: ‘Buy 
Social’.762 ‘Buy Social’ targets new entrant trainees (NETs), who included the long-term 
unemployed, unemployed youth, apprentices, and students.763 The ‘Buy Social’ website 
hosts a number of case studies demonstrating successful projects which incorporated 
social clauses, including construction projects, such as stadia and arenas, as well as 
contracts for services such as for security guards. In each example, the social clause 
requirements included in the project are listed along with the current status or final 
outcome. In some cases, performance targets were exceeded. For example, in the 
Regional Stadia Programme–Ravenhill/Kingspan Stadium–the award criteria encouraged 
tenderers to commit to delivery beyond minimum social clause requirements, and more 
than three times the number of apprentices were recruited (13 as compared with the 
required 4), twice as many student placement opportunities were provided (from 2 to 4), 
and more than double the number of practical proposals for social returns for the local 
community were achieved (13 distinct proposals with a number of sub-proposals were 
identified, with only 5 having been required).764 
A study undertaken by Ulster University examined the benefits to participants (NETS) 
and compared the benefits accrued relative to the previous guidelines. 765 An online 
survey was conducted that gathered responses from all eight of the pilot construction 
projects, collecting information on benefits to organisations and NETs. The findings 
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(Edition 3, April 2016). 
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indicate that 63% of organisations would voluntarily adopt social clauses. A large number 
of social clause impacts on NETs were documented, the most positive being that after 
being involved in social clauses, 88% were considered more employable. 

8.2.6 The Netherlands 
As of July 2011, the Dutch government has made the use of SROI mandatory for public 
contracts for both works and services with a minimum value of €250,000766. However,767 
right from the start, the Dutch government was straying from the original concept of 
SROI (which was focused on output and outcome), as discussed in chapter 5, and 
developed a different set of policy tools that focused on input in order to benefit what are 
termed ‘people with a distance to the labour market’ in the execution of public contracts. 
Social return on investment was then converted to ‘SR’ (omitting ‘on investment’) to 
apply to a range of social conditions applied in public contracts. It was found that Dutch 
municipalities use SROI as an instrument to enable social sustainability in terms of 
financial impact rather than to attempt to capture its social impact.768 Today, the 
Netherlands use the labels SR and SROI interchangeably for their community benefits 
conditions. A report for the Ministry of Social Affairs and Employment in 2011 found 
that 52% of all municipalities have experience with SR and that 70% of this group had a 
specific policy on SR in place.769 A follow up report in 2014 found that the number of 
municipalities that applied SR had risen sharply to 79%, with 86% of these having a 
policy in place.770 
A case study on the use of SROI by municipalities in the Netherlands found that it did not 
always result in measurable and reportable SROI results.771 The authors found that many 
municipalities used a different approach to SROI as SROI policies greatly differ between 
municipalities: some policies are strict, while others are loose. Large municipalities 
tended to have developed their policy themselves, whereas smaller municipalities copied 
existing policies and aimed to optimise the use of available resources. The differences in 
policy design are reflected in the way SROI is organised and lead to different standards 
among municipalities. The research found that policies that were flexibility regarding 
how to execute the policy were more useful, as a strict policy approach provided 
difficulties on a practical level. 
A good example is the Noord-Holland Noord region, which is affiliated with the SROI 
Regional Platform for Labour Market Policy Noord-Holland Noord (RPA_NHN). The 
RPA_NHN is a strategic and executive partner for employers, employees, education, and 
government.772 The municipalities in this region have opted for one common SROI policy 
with the objective of ensuring a concrete social return by the contracting authority, in 
addition to the ‘normal’ return, by ensuring agreements between a client and a contractor 
regarding the participation of people who are at a distance from the labour market in the 
purchase and tendering of works, services, or supplies. When tendering, specific 
agreements are made with contractors about, among other things, workplaces, learning 

 
766 PIANOo, Social Return <https://www.pianoo.nl/themas/maatschappelijk- verantwoord-inkopen-
duurzaam-inkopen/mvi-thema-s/social-return> accessed 3 October 2019. 
767 P Brouwer, S Andriessen and E van Wijk, 'Social Return Bij Het Rijk Inkooptechnische Haalbaarheid.' 
(TNO Arbeid 2011). 
768 Lynch and others, 'Community Benefits’ (n 693). 
769 Brouwer et al, ‘Social return bij’ (n 759). 
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771 Relus Kuijpers, 'Implementing Social Sustainability In The Public Sector - Social Return on Investment 
as an Instrument To Achieve' (Open Universiteit Nederland 2016). 
772 RPA https://www.rpa-nhn.nl/ accessed 4 October 2019. 



 

 
 
 

149 

workplaces, and internships for the target groups. A toolkit was developed for this 
purpose which outlines the possibilities for concretising the implementation.773 The 
Toolkit SROI 2017–2019 applies to all procurements in the Noord-Holland Noord region 
from the municipalities where an SROI provision is included, is primarily intended for 
contractors who have been awarded a contract from the municipality, and describes the 
frameworks within which the SROI obligation can be filled. It is downloadable via www. 
rpa-nhn.nl. 
To fulfil an SROI obligation, the options are as follows: 
1) Offering a paid job to candidates that receive social benefits. The candidate is paid at 
least the minimum wage, in accordance with the law or collective agreement. 
2. Offering a work placement or apprenticeship to students or beneficiaries. 
3. In consultation with, and after prior written approval from, the municipality, the 
training and extra costs incurred by the contractor can be included in the fulfilment of the 
SROI obligation. The costs incurred must increase the chances of the candidate on the 
labour market and/or reduce the distance to the labour market. 
4. If it appears that the SROI obligation cannot be entered into within the aforementioned 
categories, then the contractor may submit a proposal, in consultation with and after 
permission from the municipality itself, on how it wants to fulfil its obligation in a 
different, creative way. 
For the fulfilment of the SROI obligation through employment, calculations are made 
using standard amounts according to the so-called SROI Noord-Holland Noord building 
block model.774 As the distance to the labour market of a candidate increases (in other 
words, the greater the difficulty the candidate has in engaging in paid work), the standard 
amount used for the calculation increases. 
  

 
773Noord-Holland Noord, SROI in Noord-Holland Noord, Toolkit 2017-2019 
https://www.rpa-nhn.nl/download_file/view/208/247 accessed 3 October 2019. 
774 Here are several variants of the building block model in circulation in the country. 
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Figure 4 Excerpt from SROI Noord-Holland Noord building block 

 
 
WW–Unemployment Benefit 
WIA/WAO–Disability Benefit 
Wajong–Young disabled person’s facility 
WSW–Social Employment Services Act secondment 
BBL–Vocational Learning pathway 
BOL–Vocational Training Learning Path 
 
The amounts in the Figure 4 are on an annual basis, for full time (36 hours/week) 
employment. With BBL (4 days of work, 1 day at school), 32 hours of work counts as full 
time. Deviations are calculated pro rata. The period worked here (end date minus starting 
date) is divided by 365 days and multiplied by the number of hours worked per week 
divided by 36 (32 for BBL). The result of this calculation is multiplied by the amounts 
from the table and leads to the weighted SROI value for the relevant entry. 
Example calculation: A candidate has been receiving a Participation Act payment for 
more than two years and receives a contract from February 1 to July 31 (180 days) for 24 
hours a week. The calculation then goes as follows:180 days x 24 hours x €35,000 = 
€11,506.85. 
The contractor is responsible for the fulfilment of the SROI obligation. There is a 
contractual obligation to meet the requirement. The advisers of the municipality can 
advise and support the contractor in the implementation of the SROI commitment. If the 
contractor does not fully fulfil the SROI obligation at the end of the assignment, the 
municipality has a claim on the contractor from the outstanding SROI. This amount is 
charged for by the municipality and may be deducted from invoices to be paid to the 
contractor. Failure to comply or incomplete compliance with the SROI obligation can 
also result in the contractor being fined up to a maximum of 50% of the contract price.775 
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The Dutch focus on input has its advantages, one being that it is relatively simple to 
execute.776 As this quote from the Minister of the Interior and Kingdom Relations shows, 
this focus on inputs rather than outcomes was intentional: ‘Given the importance the 
cabinet places on creating extra work (experience) placements, the cabinet has 
consciously chosen a minimum requirement [of 5% of the tender] rather than a self-
regulating system of performance [e.g., indicators and rewards].’777 

8.2.7 Ireland 
The Devolved Schools Programme778 was introduced as a pilot programme to trial the use 
of a social clause. It was administered by the NTMA, the agency that manages the assets 
and liabilities of the government of Ireland. The aggregate capital value of the contracts 
was approximately €70 million and work was completed at the end of 2015. A total of 50 
long-term unemployed people and 18 apprentices or trainees were hired in the course of 
the programme as a result of the use of social clauses. In summary, the pilot clause 
requires that at least 10% of those working on the sites be drawn from the live register 
and had been unemployed for more than 12 months, and at least 2.5% of workers on the 
sites be engaged in an approved registered apprenticeship, training, or educational work 
placement scheme.779 While the initial phases of this scheme were successful, subsequent 
contracts had difficulty in fulfilling the clause due to there being unemployment.780 
Dublin City Council in partnership with the Office for Government Procurement has 
allowed the inclusion of a community benefit clause in the conditions of contract of the 
Dolphin House Masterplan and St. Teresa’s Gardens. This will include on-site 
employment and training opportunities for long-term unemployed people. The 
community benefit clause explicitly stipulates that 10% of the hours worked on-site will 
be filled by people who have been unemployed for a continuous 12-month period and that 
5% of the hours will be allocated to training and apprenticeship places. A joint working 
group comprising local employment and training agencies and those from community-
based projects has commenced identifying skills within both communities to support the 
initiative. Training and support programmes for the long-term unemployed in the area are 
being developed to ensure that the targets of the clause can be met.781 
The New National Children’s Hospital is one of the first large-scale national projects in 
Ireland to include social clauses as part of its construction contracts. These aim to benefit 
surrounding communities by providing job opportunities for the unemployed, early 
school leavers, or people new to construction.782 A total of 1,700 job years are expected 

 
776N Uenk and F Schotanus, 'Steering On Social Output Offers Opportunities In The Netherlands' (Cobouw 
2016). 
777 JPH Donner and P Krom, 'Kabinetstandpunt Ten Aanzien Van Social Return Bij Het Rijk Kenmerk' 
(Ministerie van Binnenlandse Zaken en Koninkrijksrelaties 2011). 
778 This is a major school building projects which was announced in March 2012 as part of a €2 billion 
capital investment programme, procured and developed by the National Development Finance Agency ( 
NDFA) for the Department of Education and Skills ( DoES) 
http://www.ndfa.ie/TenderCompetitions/DevolvedSchoolsProgramme.htm accessed 12 January 2015. 
779 Houses of the Oireachtas website, Dáil Éireann debate (21 Feb 2017) 
https://www.oireachtas.ie/en/debates/debate/dail/2017-02-21/32/ accessed 3 October 2019. 
780 Interview with David Hannon programme head for the devolved schools programme at NDFA (May 
13th 2019). 
781 'Announcement Of Community Benefit Clause Initiative 9 May 2016' (Dolphin House & Park 
Community Website, 2016) <https://www.dolphinhouse.ie/news/2016/05/09/announcement-of-community-
benefit-clause-initiativ/> accessed 3 December 2019. 
782EY, 'Harnessing The Potential, Maximising Community Benefit From The New Children’s Hospital' 
(2015). 
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to be generated during the construction phase, along with various other significant 
benefits in terms of total economic activity and long-term employment when the hospital 
is operational. Work experience placements for students will also be available for them to 
work with all the contractors and sub-contractors during the main construction phase. 783 

 
783 Department of Health, Press Release ‘Government approves Phase B construction investment decision 
for new children’s hospital project’ 18 December 2018. 
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9 Chapter 9: Findings and Conclusions 

9.1 Key Themes 

In the previous chapter, we examined how selected EU Member States have implemented 
and evaluated social clauses within their unique legal, political and economic context. In 
this concluding chapter we identify what are the dimensions that influence contracting 
authorities regarding the use of social clauses and explain why the different members 
states have different approaches. This analysis is split between factors arising at an EU 
level and those arising from a domestic level. 
First, we examine the effect of the EU on the role of social considerations within Europe's 
internal market, examining the extent to which the law limits the discretion of Member 
States to pursue social clauses. This can be divided into: 

1. The	requirement	for	horizontal	considerations	to	be	linked	to	the	subject	matter	
of	the	contract,	and	

2. The	requirement	to	justify	trade	restrictions.	

Second, we examine the effect of the domestic framework on social considerations in 
order to evaluate the relevance of the wider country context within which procurement 
takes place and the role of the country’s political and economic composition in the 
development of the national legal framework and policy position. What emerges is an 
attempt to assess the political will of the state, that is ‘the commitment of actors to 
undertake actions to achieve a set of objectives […] and to sustain the costs of those 
actions over time’.784 To aid in this assessment, the manifestations of political will have 
been categorised according to: 
1. The national policy approach: centralised or decentralised and 
2. The national framework to support social procurement: 

Ø National legislation and 
Ø National policy 

3.  The influence of the free market economic approach on the public procurement 
regulatory system and policy on: 
Ø The concepts of efficiency and competition in terms of the definition of value for 

money, 
Ø Social value versus community benefit versus SR and the availability and 

significance of evaluation frameworks, and 
Ø The difficulty in monitoring and measuring outcomes of social value. 

9.2 The Influence of the EU 

9.2.1 ‘Subject Matter of the Contract’ 
One of the major limiting principles for including social considerations is the need for the 
horizontal consideration to be linked ‘to the subject matter,’ as was decided in Concordia, 
EVN, and Dutch Coffee and emphasised in the recitals to the 2014 directives.785’ This 

 
784 Derick Brinkerhoff, 'Unpacking The Concept Of Political Will To Confront Corruption' (CHR Michelsen 
Institute 2010) <https://www.u4.no/publications/unpacking-the-concept-of-political-will-to-confront-
corruption.pdf> accessed 3 December 2019. 
785 Recital 97 of the Public Sector Directive, in setting out the link to the subject-matter requirement, states: 
‘Contracting authorities should hence not be allowed to require tenderers to have a certain corporate social 
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effectively removes the ability to include general corporate social or environmental 
responsibility policies when they go beyond the specific contract. The concept of a ‘link 
to the subject matter’ requirement for award criteria was first articulated by the Court in 
the Concordia case786 and was included in the 2004 directives in relation to award criteria 
only. In the 2014 directives, this was expanded to include technical specifications, 
variants, labels, and special conditions, as well as award criteria. The test of whether the 
condition is ‘linked to the subject matter of the contract’ is the same test that applies in 
delimiting the scope of permitted award criteria, as can be seen from the cross reference 
in Article 70 to Article 67(3): it applies when they are concerned with what is provided in 
terms of the contract or the way in which the contract work is conducted–specifically the 
impact of production, trading, or delivery of what is provided; the effect of disposal of 
what is provided; and the impact on the work force in the course of providing the goods, 
works, or services. EVN established that it is not possible to include award criteria that go 
beyond anything to do with the way the specific contract is performed. This rules out 
those criteria relating to horizontal policies which concern the general nature of the 
provider and its general business practices. However, a number of exceptions to this 
approach have been made, notably the provisions on reservation of contracts and the 
ability, in terms of the 2014 directives to take the qualifications, experience, and 
organisation of staff into account at the award stage, recognising that the assessment of a 
contractor’s suitability or capacity can be allowed separately from an assessment of the 
tender. Similarly, the directives allow assessment at the selection stage of the 
environmental and supply chain management measures which an operator ‘will be able to 
apply’ in undertaken a contract—as opposed to merely a general statement of the policies 
or certifications which it holds.787 These provisions indicate that the capacity or resources 
of a bidder outside this one contract is allowed. 
The restrictive interpretation of the subject matter link may be traced to the Concordia 
decision: ‘Since a tender necessarily relates to the subject matter of the contract, it 
follows that the award criteria which may be applied in accordance with [the provisions 
on the award criteria set out in the directives] must themselves also be linked to the 
subject matter of the contract.’788 However, this reasoning has since been criticised as a 
false syllogism. 789Yes, a tender relates to the subject matter of the contract; however, a 
tender may also relate to other things, for example, it will normally contain a description 
of the tenderer’s business, staff, and resources and an indication of acceptance of any 
proposed contract terms. The 2014 directives have confirmed that questions of capacity or 
experience can now be assessed at the award stage, contradicting the idea that award 
criteria may only concern the characteristics of what will be performed–as opposed to 
what has already occurred. Following Dutch Coffee,790 the 2014 directives have taken a 
broader view, allowing processes for the provision or trading of goods, services, or 
works. In that case, it was held that an authority was entitled to apply award criteria 
relating to organic agriculture and fair trade in a tender for the supply of tea and coffee, as 
these considerations were linked to the subject matter, and that there was no requirement 
for award criteria to relate to an intrinsic characteristic of a product or something which 

 
or environmental responsibility policy in place.’ 
786 Concordia Bus Finland v Helsingin kaupunki and HKL-Bussiliikenne (C-513/99) [2002] ECR I-07213. 
787 Annex XII, Pt II(d) and (g) Public Sector Directive. 
788 Concordia, para 59. 
789 Abby Semple, A Practical Guide To Public Procurement (Oxford University Press 2015). 
790 Commission v Kingdom of the Netherlands (‘Dutch Coffee’), Case C-368/10 ), judgment of 11 July 
2013. 
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alters its material substance. The 2014 directives also provide the clarification that award 
criteria can relate to any stage of the life-cycle, including production. 
This requirement that horizontal considerations and award criteria be linked to the subject 
matter of the clause has been persuasively argued to adversely affect pursuit of such 
policies via procurement, not least due to legal uncertainty regarding its meaning.791 In 
addition, it has been shown by Semple how the requirement has the potential to restrict 
the effectiveness of sustainability criteria in public contracts, drawing on examples 
related to renewable energy generation, transport emissions, and fair trade products. 
Application of a strict version of the test may create difficulties in achieving the 
objectives of such criteria due to the complexity of supply chains and the prevalence of 
‘upstream’ environmental and social impacts.792 An example of this involves social 
clauses and conditions relating to promoting employment or apprenticeships. Currently, 
as we have seen, award criteria or contract clauses are only permitted to the extent that 
they are specific to the contract being awarded; it may better for firms to employ 
apprentices or long-term unemployed people on another contracts. This could provide 
flexibility by allowing ‘credit’ for the operation of such schemes as part of general 
corporate practices relating to other contracts. 
One last point is the argument that the ‘linked to the subject matter of the contract’ 
requirement does not have to restrict the scope of horizontal considerations because 
contracting authorities are free to define the subject matter of their contracts as long as the 
social objective is included in the purchasing terms. McCrudden first clarified that 
contracting authorities are free to define the subject matter of their contracts and that the 
treaties and the directives do not limit what can be contracted for, allowing for what 
Arrowsmith and Kunzlik terms ‘a multi-purpose vehicle’, meaning ‘what to buy’ 
decisions are lawful even if indirectly (but not directly) discriminatory.793 Carrying this 
argument to its logical conclusion, a public authority can state that it was purchasing 
‘renewable electricity and investment in renewable energy generating capacity’ or 
‘construction of a school and training of apprentices’794. This point has been expanded on 
by Sue Arrowsmith and Peter Kunzlik to question the extent to which EU law does or 
should regulate the purchaser autonomy of public bodies, either by constraining their 
ability to pursue horizontal policies or by requiring them to do so.795 
This approach is the basis of the ‘core’ approach advocated by Macfarlane and is the 
main strand of procurement policy in Wales. It may indeed be the appropriate approach to 
broadening the scope of sustainability criteria which contracting authorities can 
legitimately apply, while affording a high degree of transparency to the market regarding 
the implementation of horizontal policies. However, it is clear from the judgements in 
Concordia, EVN, and Dutch Coffee that exceptions will still apply, reflecting a general 
reluctance under the procurement directives to sanction restrictions on tenderers as 
opposed to tenders–as is evident in the exhaustive list of exclusion and selection criteria 

 
791 See Semple, A Practical Guide (n 781) 74; Sue Arrowsmith, The Law Of Public And Utilities 
Procurement (Sweet & Maxwell 2018) para 20-76, 752. 
792 Abbey Semple, 'The Link To The Subject-Matter: A Glass Ceiling For Sustainable Public Contracts?' 
[2015] SSRN Electronic Journal. 
793 See Chapter 1, 7. 
794 For the full explaination of this see Sue Arrowsmith and Peter Kunzlik (eds) (n. 20) 191-296; Peter 
Trepte, ‘The Contracting Authority as Purchaser and Regulator: Should the Procurement Rules Regulate 
What We Buy?’ in Ølykke, Risvig and Tvarnø (eds), EU Procurement Directives: Modernisation, Growth 
and Innovation (Djøf 2012) ch 3. 
795 Sue Arrowsmith and Peter Kunzlik (eds), (n 20) 297. 
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which may be applied to economic operators. A looser version of the test is recommended 
for development by the EU legislature. 
 

9.2.2 Hindrances to Trade 
As discussed in chapter 6, when a social consideration is considered a hindrance to trade, 
it requires justification. This places the burden on the state to prove that a non-economic 
justification exists for the trade restriction and that the restriction is proportionate to 
meeting the aims of that justification. This has a major impact upon the balance between 
social and economic interests. Barnard has argued that this market access approach 
‘inevitably prioritises the economic right over the social interest’796 because, once a rule is 
found to be a restriction, it is presumed to be unlawful unless justified and proportionate. 
This burden is a difficult one for the state to overcome, even more so when the 
justification is social in nature.797 This appears the antithesis of balancing, a balance now 
mandated by Article 3(3) of the Treaty on European Union. The equal status of horizontal 
policies and commercial policies, the principles of subsidiarity and equality and, in light 
of the EU’s policy commitments to social progress, the EU should recognise a significant 
discretion on the part of EU Member States to use procurement as a policy tool and allow 
more discretion to social considerations in its justification and proportionality analysis. 
The European Charter might offer new ground upon which such arguments can be 
strengthened. 

9.3 The Domestic Level 

As we have seen, the use of public procurement is regarded as intrinsic in creating and 
developing a sustainable economy in the Netherlands, Scotland, Wales, and Northern 
Ireland. Broadly, the case studies have demonstrated that these countries have had a good 
uptake of social considerations. The same cannot be said for Ireland and Westminster. It 
will be interesting to see whether the UK’s recent commitment to applying the principles 
of the Social Value Act to the whole of government spending and making social value an 
explicit requirement in central government contracts with the private and third sectors 
denotes a change in approach, or whether Brexit will overshadow all intended reforms. 
While Ireland pays lip service to the concept of sustainable procurement, a lack of 
political will and Ireland’s market-led approach, combined with its centralised approach 
to public procurement, suggests that no fundamental change will occur. 

9.3.1 Law and Policy: The Political Will of the State 

9.3.1.1 Decentralised versus centralised policy approaches 
Social procurement can be characterised as taking either a centralised or decentralised 
approach. In a decentralised or ‘bottom-up’ approach, social procurement is implemented 
by public bodies according to their own specific social priorities, with most of the legal 
and practical guidance provided by outside organisations. The second approach is a more 
centralised, ‘top-down’, approach in which the state creates focused social procurement 

 
796 Catherine Barnard, ‘Procurement Law to Enforce Labour Standards’ in Guy Davidov and Brian 
Langille, The Idea Of Labour Law (Oxford University Press 2013). 
797Catherine Barnard, 'Viking And Laval: An Introduction' (2008) 10 Cambridge Yearbook of European 
Legal Studies 34; Alan Dashwood, 'Viking And Laval: Issues Of Horizontal Direct Effect' (2008) 10 
Cambridge Yearbook of European Legal Studies 525; A. C. L. Davies, 'One Step Forward, Two Steps 
Back? The Viking And Laval Cases In The ECJ' (2008) 37 Industrial Law Journal 34; Simon Deakin, 
'Regulatory Competition After Laval' (2008) 10 Cambridge Yearbook of European Legal Studies 581. 
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policies targeting priority social issues and provides the legal, policy, and practical 
guidance to facilitate their development. The UK is an example of the former: 
procurement is undertaken on a decentralised basis by individual government 
departments and agencies and by individual local authorities. As we have seen, it is 
primarily local government that uses social clauses; local authorities have the freedom to 
make their own purchases and have wide discretion for establishing their own 
procurement policies in doing so.798 Additionally the central government has devolved to 
regional administrations the power to regulate procurement, and this has resulted in a 
wide divergence in approaches to the use of public procurement to achieve policy goals. 
Scotland, Wales, and Northern Ireland’s devolved status and individual policy goals have 
a significant effect on their social procurement policy, with horizontal considerations 
playing an integral part. 
Ireland is also an example of this bottom-up approach. The decision of the Children’s 
Hospital in Ireland to include social clauses in the procurement contract was in response 
to pressure from local regeneration boards,799 and the National Paediatric Hospital 
Development Board engaged EY to produce a report to provide the legal, policy, and 
practical support to implement them. Social procurement in the UK has also developed in 
this manner: MacFarlane’s toolkit was funded by the Joseph Rowntree Foundation and 
Camden’s local authority’s ‘sustainable commissioning model’ was sponsored by the 
NEF (a charity) and funded by ISB (a Blair Treasury/Cabinet Office initiative, which has 
since been closed).800 The Netherlands, Scotland, Wales, and Northern Ireland can be all 
categorised as having a centralised approach with a central government policy for social 
procurement that provides guidance and support to local government, public bodies, and 
buyers. The case studies show the centralised approach equates to a higher uptake in the 
use of sustainable procurement. 

9.3.1.2 National legislation 
Scotland and the Netherlands share a legislative and political commitment to the use of 
procurement as a means of delivering sustainable policy. In the Netherlands, social 
conditions must be included in all central government tenders and the 2016 Procurement 
Act places an obligation on contracting authorities to create as much societal value as 
possible. Similarly, in Scotland there is an obligation on public sector bodies to deliver 
community benefits in the Procurement Reform (Scotland) Act, which is linked to the 
country’s vision to ‘deliver procurement that improves public services for a prosperous, 
fairer and more sustainable Scotland’.801 The Act also obliges public authorities in 
Scotland to report on their sustainable procurement.802 The Scottish government provides 
support and guidance on its website and has produced statutory guidance on the use of 
community benefit requirements in procurement and sustainable procurement duty 
tools.803 

 
798 Sue Arrowsmith, The Law of Public and Utilities Procurement vol 1 ( Swett & Maxwell 2014) 12 
799 Interview with Community Benefits Oversight Group of National Paediatric Hospital Development 
Board (NPHDB), May 2019. 
800 Geoff Mulgan and David Albury ‘Innovation in the Public Sector’ (Strategy Unit, Cabinet Office 2003) 
40. 
801 Scottish Government, Public Procurement: Governance (1 October 2018) 
https://www.gov.scot/publications/public-procurement-governance/ accessed 4 November 2019. 
802 Scottish Government, Annual Report On Procurement Activity in Scotland SG/2019/18 (2019). 
803 Scottish Government, Public sector procurement, Community benefit in procurement 
https://www.gov.scot/policies/public-sector-procurement/community-benefits-in-procurement/>  
Accessed 4 October 2019. 
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The Netherlands has embedded the proportionality principle in the Public Procurement 
Act 2016 and the Proportionality Guide, and this, in combination with the duty for 
contracting authorities to ‘comply with the Public Procurement Act 2016 or explain in 
case of non-compliance’ is both unique and farther reaching than is required in terms of 
the 2014 Procurement Directive. The Participation Act further implements the Dutch 
government’s policy of integrating people with labour limitations into work by giving 
responsibility to municipalities to provide support, training, supported employment, and 
employment subsidies. The Public Procurement Expertise Centre (PIANOo) was created 
to provide legal, policy, and practical support and guidance in the area of socially 
responsible public procurement.804 
In the UK, there is legislation that places a proactive duty on public bodies when 
procuring: the public sector duty under the Equality Act imposes a positive duty on public 
authorities to have ‘due regard’ to various equality issues, and the Public Services (Social 
Value) Act 2012 requires public authorities to consider the ‘economic, social and 
environmental well-being of the relevant area’ before they procure major public service 
contracts. However, Westminster currently has no clear central policy regarding its 
approach to the use of procurement as a social policy tool, and this reflects the lack of 
social procurement in central purchasing practices. 

9.3.1.3 National policy 
Contracting authorities in Wales, Northern Ireland, and Ireland do not have a statutory 
duty to consider use of public contracts to address social, environmental, or economic 
considerations, unlike Scotland and the Netherlands. However, in Wales and Northern 
Ireland there are policies and guidance to encourage and mandate such activity. Wales’s 
Programme for Government 2011–16, Principle 4, made delivery of community benefits 
an integral part of procurement processes in the region805 and provides detailed 
guidance806 and online training.807 The Welsh government’s support and guidance is 
similar to Scotland’s as it is provided on the government website and includes 
measurements and online training. 
Northern Ireland also has a clear policy in place, ‘Buy Social’, as a way to ‘maximise the 
benefits from public procurement in terms of personal well-being, social cohesion and 
inclusion, equal opportunities and sustainable development’.808 The policy approach of 
Northern Ireland is comparable to that of the Netherlands as they have both created 
separate units to support the use of social considerations in procurement and both have 
dedicated websites for this purpose. The ‘Buy Social’ website provides a ‘Buy Social 
Toolkit for Targeted Recruitment & Training’; resources to connect contractors who have 
been awarded public contracts with Buy Social clauses to relevant organisations who can 
support them to deliver on these clauses;809 and other resources, such as clauses, contract 
notices, and case studies.810 
In contrast, Ireland has neither proactive legislation nor policy in place. While the 
financial crisis is credited for an increased enthusiasm for the use of public procurement 

 
804 PIANOo, Sustainable public procurement in the procurement process, (2016) https://www.pianoo.nl/ 
public-procurement-in-the-netherlands/sustainable-public-procurement-spp/spp-in-the-procurement-process 
accessed 4 October 2019. 
805 Welsh Government, Community benefits: Delivering Maximum Value For The Welsh Pound (2014).  
806 ibid. 
807 Welsh Government, Community benefits: online training https://gov.wales/community-benefits-online-
training accessed 3 October 2019. 
808 Buy Social Website, https://buysocialni.org/#resources accessed March 2019. 
809 Buy Social Website, Broker FAQs.https://buysocialni.org/brokers/broker-faqs/ accessed March 2019. 
810 Buy Social Website, Procurement, https://buysocialni.org/procurement/ accessed March 2019. 
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to achieve wider social policy goals in Ireland,811 this is not evident in legislation or 
published policy. The government has stated that it supports the principle of social 
clauses and has published an information note on the incorporating social considerations 
into public procurement,812 however, it does not provide any policy guidance to support 
it. Indeed, Ireland’s overall public procurement policy lacks a central focus: it is stated as 
concerning ‘the delivery of public services in a sustainable manner by ensuring value for 
money and access to public procurement opportunities for businesses’813 and then one is 
directed to 11 different circulars issued by the Departments of Finance and Public 
Expenditure and Reform.814 The economic approach taken by the Irish government is a 
classical free market one in which the contracting authority is asked to consider the risk 
of narrowing markets and excluding businesses before including social clauses and to 
take into account of the cost to society created by market inefficiency due to the use of 
such clauses and the proportion of intervention benefits accounted for by reduced benefits 
elsewhere in the target area.815 This touches on the conflicting goals of public 
procurement: sustainability, value for money, and opportunities for business but provides 
no guidance as to how to achieve them, highlighting the difficulty of placing 
sustainability alongside economic approaches to value for money and the requirements of 
the market. 
The substantial difference in legislative and policy approaches has led to substantial 
differences in the way social clauses are used in the various Member States. In Scotland 
and the Netherlands, the centralised approach has shown high uptake in the use of social 
clauses, with both countries reporting that the figures are increasing. In Wales, the focus 
has been on the impact on the community, and in Northern Ireland the Organisation for 
Economic Cooperation and Development (OCED) reported a largely successful uptake of 
social clauses, noting the connection with planning, support, and political leadership. 

9.3.2 Efficiency and Value for Money 
In both Ireland and the UK, the influence of the free market economic approach is 
evident, with an emphasis on efficiency as a key component of value for money in 
procurement policy. In the UK, the National Audit Office’s definition of VfM is based on 
the ‘3Es’, effectiveness, economy, and efficiency, showing the influence of NPM 816 on 
government purchasing decisions. The procurement policy requirements are described as 
a mix of quality and effectiveness for the least outlay, achieved through competition,817 
where effectiveness is the relationship between the intended and actual results of public 
spending (outcomes). This concept of effectiveness is a difficult one to measure, as it can 
only be judged based on pre-defined and measurable objectives, which requires making a 
judgement as to what those objectives are. Furthermore, the achievement of the objectives 
may be influenced by other factors, thereby undermining accuracy. 

 
811 Catherine Donnelly, ‘Republic of Ireland’ in Neergaard, Ulla B., Catherine Jacqueson, and Grith 
Skovgaard Ølykke, Public procurement law: limitations, opportunities and paradoxes (Djøf Forlag 2014). 
812 OGP, Incorporating Social Considerations into Public Procurement (2018). 
813 OGP, Social Considerations Information Note (2019). 
814 OGP, National Public Procurement Policy Framework (2018). 
815 OGP, Incorporating Social Considerations (n 801)16. 
816 Michael Power, The Audit Explosion (Demos 1994). 
817 Cabinet Office, Public Procurement Policy (1 October 2015) https://www.gov.uk/guidance/public-
sector-procurement-policy#introduction accessed 4 December 2019. 
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Ireland’s value for money focus is ‘concerned with the efficient and effective use of 
resources’.818 However, no further definition is provided, despite the central place the 
concept holds in Ireland’s procurement policy.819 
This lack of clarity is reflected in Ireland’s overall public procurement policy, which does 
not exist as a complete whole but involves reference to 11 different circulars.820 The 
OGP’s recent Social Considerations Information Note has not helped the cause by stating 
that Ireland’s procurement policy focus is ‘the delivery of public services in a sustainable 
manner by ensuring value for money and access to public procurement opportunities for 
businesses.’821 No further guidance is offered as to how this can be achieved. If 
sustainability is meant in terms of meeting the needs of the present without compromising 
the ability of future generations to meet their needs, the difficulty of achieving this while 
ensuring value for money and also creating business opportunities is ignored, leading to 
the conclusion that Ireland’s policy is more aspirational, though improbable, in nature 
than practical. Ireland’s lack of a thought-out, workable strategy could be due to the 
difference in the evolution of its public system. Unlike the ideologically driven reform 
evident in the UK in the 1980s and 1990s, Ireland’s Irish-style NPM, while also designed 
to promote market-type efficiencies, was without a radical programme of reform, as it 
originated in an ideological adoption of the market as inherently superior to state-led 
decision-making. Ireland’s public service reform therefore had no direct political sponsor 
or driver and was a project of the senior civil service itself, principally the Department of 
the Taoiseach.822 It reflects a ‘top-down’ process of largely generic management 
restructurings and processes initiated in the 1990s, having been born of the necessity to 
adapt to the exigencies of EU membership and economic challenges.823 
In Wales, a definition of procurement is used that also includes both value for money 
concerns and sustainability; however, they require the consideration of value for money 
in the very widest sense, defining it on a whole life basis in terms of generating benefits 
not only for the organisation but also for society and the economy while minimising 
damage to the environment. This definition underpins all procurement in Wales and how 
it is conducted and makes it clear that value for money is linked to wider socioeconomic 
and environmental benefits (defined as community benefits). Detailed guidance is 
provided as to how to implement these. This is similar to Northern Ireland’s procurement 
policy which includes the concept of best value for money as ‘the most advantageous 
combination of cost, quality and sustainability to meet customer requirements’,824 along 
with the recommendation that the ‘wider economic, social and environmental strategies 
and initiatives of the Executive … be more closely integrated into procurement policy’.825 
It goes on to define cost as a consideration of the whole life cost; quality as meeting a 

 
818 Government Accounting, Section D An Overview Of Financial Management And The Value-For-Money 
Framework, https://govacc.per.gov.ie/wp-content/uploads/2012/05/SECTION-D.pdf accessed 3 March 
2018. 
819 ibid, Chapter 5. 
820 Office of Government Procurement, National Public Procurement Policy Framework (June 2018). 
821 Office of Government Procurement, Social Considerations Information Note (2019). 
822 Hardiman, N. & MacCarthaigh, M., ‘The un-politics of New Public Management in Ireland’ in Jean-
Michel Eymeri-Douzans and Jon Pierre, Administrative Reforms And Democratic Governance (Routledge 
2011). 
823 Joe Wallis, 'Leadership Avoidance By Central Budget Agencies: A Social Constructivist Comparison Of 
The Irish Department Of Finance And The New Zealand Treasury' (2011) 11 Public Finance and 
Management 365. 
824 NI Department of Finance and Personnel, Northern Ireland Public Procurement Policy, Version 11, 
August 2014, 3. 
825 ibid.  
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specification which is fit for purpose and sufficient to meet the customer’s requirements; 
and sustainability as economic, social, and environmental benefits, considered in the 
business case, in support of the Programme for Government.826 
Scotland’s procurement policy is the only one of the common law examples that 
abandons adherence to the best value paradigm and states that its policy is to ensure that 
public money is spent in a way that can ‘deliver the most benefit to society’.827 Scotland’s 
Procurement Reform Act established the framework for sustainable public procurement, 
and Scotland’s policy note states that sustainable public procurement ‘supports Scotland’s 
economic growth … and requires public bodies to consider how their procurement 
activity can improve the economic, social and environmental well-being of the authority’s 
area’.828. Scotland’s procurement activity is designed to contribute to its sustainable 
public procurement strategy in a way that achieves value for money,829 which is defined 
as the best balance of cost, quality, and sustainability.830 Section 15(5)(a)(ii) of the Act 
requires contracting authorities to set out how they intend to deliver value for money, 
while considering the whole life cost and evaluating community benefits in a similar 
manner to other sustainability aspects of the requirement.831 The Netherlands too avoids a 
best value concept by defining procurement in terms of quality and defining best value 
for money only in terms of procurement contract awards, in which quality aspects must 
be considered in addition to price in the assessment of tenders.832 
While the concept of value for money is intrinsic to public procurement policy, its close 
link to efficiency in Ireland and the UK is seen as problematic: measuring efficiency in 
the public sector context is difficult, as profitability, which often serves as a proxy for 
efficiency in the private sector does not apply, or if it does, it must also take into account 
the need of the state to deliver public functions and objectives. While many economists 
and international institutions such as the World Bank, IMF, and OECD have dedicated 
much effort to measuring and comparing efficiency in public spending practices, there is 
a fundamental difficulty in applying traditional input/output measures and surveying 
attempts to develop appropriate macro and micro indicators.833 Wales and Northern 
Ireland’s broader considerations, including sustainability on a whole life basis is evidence 
of a new way of conceiving value; however, there remains a tension between ideas of 
efficiency and cost control, on the one hand, and addressing quality and sustainability on 
the other. By stepping outside the best value box, Scotland and the Netherlands offer a 
new direction that may avoid the clash with the economic framework and that goes 
beyond the concept of whole-of-life costs. 

 
826 NI Department of Finance, Definition of Best Value For Money, https://www.finance-
ni.gov.uk/articles/definition-best-value-money accessed March 2019. 
827 The Scottish Government, Policy, Public sector procurement ( Cabinet Secretary for Finance, Economy 
and Fair Work) https://www.gov.scot/policies/public-sector-procurement/ accessed 3 October 2019. 
828 The Scottish Government, Scottish Procurement Changes to the Procurement Rules in Scotland, Policy 
Note SPPN 6/2015, 18 December 2015. 
829 The Scottish Government, Annual report on procurement activity in Scotland SG/2019/18 (2019). 
830 The Scottish Government, Guidance under the Procurement Reform ( Scotland) Act 2014 (March 2016) 
<https://www.gov.scot/binaries/content/documents/govscot/publications/advice-and-
guidance/2016/03/guidance-under-procurement-reform-scotland-act-2014/documents/00496919-
pdf/00496919-pdf/govscot%3Adocument/00496919.pdf> accessed 3 October 2019. 
831 ibid 42. 
832PIANOo, Best value for money https://www.pianoo.nl/nl/themas/beste-prijs-kwaliteitverhouding-bpkv 
accessed 8 November 2019. 
833 See under this heading V Tanzi, 'Measuring Efficiency In Public Expenditure', Conference on Public 
Expenditure Evaluation and growth (2004) acknowledging this difficulty. 
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9.3.3 The Interpretation of Social Value versus Community Benefit and the 
Availability and Significance of Evaluation Frameworks 

Preventing protectionist practice was one of the drivers behind the introduction of the 
original EU directives; however, national governments are allowed to encourage the 
growth of their local markets. In response to this, Richard Macfarlane removed the phrase 
‘local’ from procurement contracts and instead advised using the phrase ‘community 
benefit’, not ‘social’ or ‘social value’. The word ‘community’ has a broad reach, meaning 
at a minimum a group of people in a geographical area; however, it can also mean 
collections of people with a particular social structure, a sense of belonging or community 
spirit, and can include all the daily activities of a community, work and non-work, within 
the geographical area, which is self-contained.834 This term is useful to overcome the taint 
of discrimination while embodying the potential to make a positive change for those in 
need. Both Scotland and Wales use the term ‘community benefit’. In Wales, community 
benefits are linked to delivering one or more of the following outcomes: 

• Job opportunities for the economically inactive, 

• Training opportunities for the economically inactive, 

• Retention and training opportunities for the existing workforce, 

• Promotion of open and accessible supply chains that provide opportunities for 
SMEs to bid for work, and promote social enterprises and supported businesses, 

• Contribution to education in Wales through engagement with school, college, and 
university curricula, 

• Contributions to community initiatives that support tackling poverty across Wales 
and leave a lasting legacy within the community, and 

• Opportunities to minimise the environmental impact of the contract and to 
promote environmental benefits. 

Scotland’s definition is similar but broader and less prescriptive, providing more 
flexibility. The Procurement Reform Act states that community benefits relate to training 
and the recruitment and/or availability of sub-contracting opportunities or that which is 
otherwise intended to improve the economic, social, or environmental well-being of the 
authority’s area in a way additional to the main purpose of the contract in which the 
requirement is included.835 The Netherlands provides no definition of social value, but 
has developed the concept of SR as a means of creating more employment opportunities 
for people who are disadvantaged in the labour market.836 This lack of flexibility, as in 
Wales, limits opportunities, though it could also be a strength in terms of providing 
clarity of meaning and simplifying measurement and evaluation. 
In contrast, the UK’s definition of social value, ‘seeking to maximise the additional 
benefit that can be created by procuring or commissioning goods and services, above and 

 
834 Karen Christensen, Encyclopedia Of Community (Sage Publ 2003). 
835 Procurement Reform (Scotland) Act 2014. 
836 PIANOo, Social Return for Money, https://www.pianoo.nl/en/sustainable-public-procurement/spp-
themes/social-return-investment-sroi Accessed 4 October 2019. 
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beyond the benefit of merely the goods and services themselves’,837 is very broad, 
providing limited guidance to the user and presenting difficulties in measuring and 
evaluation of its implementation. Ireland avoids using ‘social value’ or ‘community 
benefit’ altogether and relies on the term ‘social considerations’, with no definition, but 
provides the examples of employment and training opportunities for disadvantaged 
groups, disability access, promoting social inclusion, and the protection of the 
environment and combatting climate change.838 The Irish government advises that 
contracting authorities must ‘consider the risk of narrowing markets and excluding 
businesses’ due to the ‘additional costs associated with the inclusion of social 
considerations’.839 This cautious approach somewhat undermines the government’s 
pronouncement regarding its commitment to opening public procurement to 
environmental and social considerations.840 

9.4 Difficulties in Monitoring and Evaluating Outcomes 

A common thread in each of the country reports is the difficulties in monitoring social 
considerations within the contract and in evaluating outcomes, with the result that the 
existing evidence base around CBCs comprises descriptive case studies with little data on 
outcomes and impacts. The University of Glasgow’s841 2015 report set out to rectify this 
problem. Their research confirmed that evaluating social value is difficult due to a lack of 
data in relation to the additionality and sustainability of community benefit outcomes, 
which impede the assessment of the impact of CBCs, despite the increase in their use in 
procurement contracts. Typically, this data is not required by the contracting authorities. 
The report concludes that there is a need for the development of a more comprehensive 
evidence base on the longer term impact of CBCs, involving ‘a more systematic 
monitoring of CBCs and their impacts in future contracts so that the use of CBCs can be 
fully justified.’ However, the report shows that the outputs from the CBCs were available, 
including the number of people recruited and/or trained, for how long this was available, 
and that targets that were set were exceeded. The research was also able to report on the 
number of public organisations using CBCs, how many had a policy in place, and the 
attitudes of contractors to including them in contracts. The issue therefore was not that 
data was not available to calculate the additionality and sustainability of CBC outcomes 
so that their use can be justified. But what does justified mean, and to whom? We argue 
that ‘justified’ in this context relates to the need to provide ‘empirical’ evidence to 
support including CBCs by calculating ‘the additionality and sustainability of CBC 
outcomes’. However, as we have seen in chapter 4, the assessment of outcomes is a 
highly complex and inherently subjective (and some would say inaccurate) process. We 
argue that if there are clear policy goals in place and the contract is successful in meeting 
those goals, then the need to justify the inclusion of added social value places an 
economic justification on a governmental policy decision. Ironically, in the quest for 
justification, allocative efficiency is sacrificed due the huge amount of data required to 

 
837 Office of Government Commerce, Explanatory memorandum to the Public contracts regulations 2006, 
SI 2006/5 (2006)sections 4.2 and 6.3. 
838 OGP, Incorporating Social Considerations into Public Procurement (2018) iv. 
839 ibid 15. 
840 Department of Public Expenditure and Reform, Press Release, Government takes further steps to 
promote ‘green’ public procurement (21 October 2019) https://www.gov.ie/en/news/f633a8-government-
takes-further-steps-to-promote-green-public-procurement/ accessed 3 November 2019. 
841 Victoria Sutherland and others, 'Analysis Of The Impact And Value Of Community Benefit Clauses In 
Procurement' (Training and Employment Research Unit (TERU), University of Glasgow 2015). 
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implement evaluation tools such as SROI. In this context, the benefits of social value are 
still accepted as pro-economic and as a means of ensuring genuine ‘value for money’, 
despite Scotland’s procurement objective: to ‘deliver the most benefit to society’. 
Both Northern Ireland and Wales avoid the difficulty of assessing impacts and provide 
specific measurement tools. Northern Ireland’s web-based monitoring of social clauses is 
similar to Wales’ and focuses on achieving outputs, but it is not LM3 based. In Wales, the 
Community Benefits Tool has been designed to be both a monitoring report and a local 
impact evaluator, as it uses a local multiplier to measure the impact of CBCs on the 
economy of Wales. The tool is primarily designed to demonstrate how sourcing from 
Welsh suppliers will stimulate the local economy. It was designed in line with the 
approach of Macfarlane, who is in favour of simplifying the task of evaluating and 
measuring the social value of CBCs by limiting the range of social/community benefits 
sought by the purchaser; limiting the information that is required from contractors to 
assess outcomes; and obtaining other data on a one-off basis.842 Guidance from Value 
Wales regarding how to use the tool includes the statement that the data collection form is 
a menu rather than a list of what should be included. It advises that only appropriate 
community benefits should be chosen in order to minimise the amount of data required. 
However, there has been low compliance in using the tool, as reported by Lynch and 
Uenk, who indicate that the requirements are seen as difficult. This is supported by the 
findings of Thatcher and Sharp: data collection for LM3 was found to be time consuming 
and it is difficult to control the quality and accuracy of the data collected.843 Scotland 
offers a number of sustainable tools but also relies on SROI. However, Scotland reported 
difficulty in demonstrating the impact of community benefits in both 2015 and 2019. The 
UK, in common with Ireland, has no government framework for measuring and 
evaluating social value; however, this may change in response to their civil society 
strategy which commits to requiring social value in all government spending and its 
consultation on an evaluation model. 
The Netherlands now has two versions of its own SROI: the classic method, focusing on 
inputs rather than outputs, which mandates that a minimum percentage of the contract 
sum for social return; and the new method, which is more flexible, targets a broader 
group, and works with tenderers to implement and support SR. The Netherlands has 
succeeded in stepping outside the paradigm of output and impact by focusing on input, 
similar to what Northern Ireland has done. This decision by the Dutch government was 
made deliberately, by defining what SR is (normally referred to as the ‘5% rule’, where 
5% of the total tender cost must be invested in the social procurement target group) 
without dictating precisely how these objectives are to be achieved. 
One could argue that this focus on input is a matter of successfully stepping outside the 
restraining requirements of the framework of theoretical welfare economics in which 
policies are evaluated. However, there yet remains the issue of evaluating, outside a free 
market theory paradigm, whether policy intervention works. While evidence-based policy 
such as the use of randomised controlled trials, as used by the Cabinet Office’s 
Behavioural Insights Team and the What Works Centres,844 may have a role to play, this 
too is problematic and can be of limited practical value. Evidence certainly contributes to 

 
842 Richard Macfarlane, 'Tackling Poverty Through Procurement' (Joseph Rowntree Foundation (JRF) 
2014). 
843 Jenny Thatcher and Liz Sharp, 'Measuring The Local Economic Impact Of National Health Service 
Procurement In The UK: An Evaluation Of The Cornwall Food Programme And LM3' (2008) 13 Local 
Environment 253. 
844 Angus Deaton and Nancy Cartwright, 'Understanding And Misunderstanding Randomized Controlled 
Trials' (2018) 210 Social Science & Medicine 2. 
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the process of cumulative understanding–but so do personal experience and public 
debate. Delving into the area of evidence-based policy is beyond the realm of this 
thesis,845 however, while a focus on outcomes and the role of evidence in procurement 
policy-making has its place, ultimately, whether something should be done involves value 
judgements and political choices. More generally, there is a need to balance an evidence-
based focus on the outcomes of using social clause with a principles-based focus on the 
delivery system. Reliance on ‘the evidence’ is meaningless without the power to choose 
what evidence counts. In this context, the research aims to raise and explain these issues 
in order to help policymakers clarify their choices and make more informed decisions. 
As previously noted, different conceptions of social value and different approaches to the 
measurement and evaluation of social value permeate current social procurement 
practices. These issues suggest that approaches to measuring social value are not simply 
instrumental tasks but are value-laden processes that shape purchasing decisions and 
organisational cultures that interact with the procurement process more broadly. 
Evaluations of social value in social procurement processes are not ‘neutral acts of 
verification but actively shape the design and interpretation of “auditable 
performance”’.846 Ultimately, it should be remembered that the process of assessing 
social value is not about the measurement itself but about changing behaviours among 
stakeholders that can maximise positive outcomes for the disadvantaged in the 
community. The data produced is not an end in itself but is information to assess the 
intervention. By focusing on achieving the output, stakeholders may seek easier ways to 
meet them, for example, by seeking beneficiaries that take less effort and resources to 
manage, at the expense of the difficult cases who really need help. 
So, what should be done? A bottom-up approach that places the community and its social 
needs and priorities at the foundation of any social intervention is fundamental. As is a 
social procurement policy created to meet those needs, taking into account what needs are 
already being met and working collaboratively with other organisations in the community 
to achieve this. The policy should be linked to required targets and should establish how 
these targets will be measured by means of valid and reliable metrics and methods of data 
collection and analysis–in a way which minimises potential bias. To avoid being 
burdensome, the range of social/community benefits must be limited and the information 
that is required from contractors to assess outcomes must be minimal. All other data must 
be obtained on a one-off basis, as suggested by Macfarlane. 
Finally, what about social value? Do we monetise social value outcomes by using 
techniques such as SROI? Those in favour argue that by making outcomes commensurate 
with monetary representation through the use of financial proxies allows their value to be 
acknowledged and comprehensible to those both within and external to the activity. 
However, we have seen that, underpinning the principles, are a number of assumptions 
that are concealed by adherence to what is often accepted as a technological tool but 
which obscures the theoretical and methodological issues beneath. There is a need for 
further consideration of the implications of these principles for the development of social 
value practice. By recognising that by defining value for money based on efficiencies, 
effectiveness, and a reduction of costs, we are relying on a free market economic 
imperative which leads to the need for an economic determination of social value, may 
allow us to conceive of other ways of viewing social value. When we consider how social 

 
845 Paul Cairney, 'Evidence-Based Best Practice Is More Political Than It Looks: A Case Study Of The 
'Scottish Approach' (2017) 13 Evidence & Policy: A Journal of Research, Debate and Practice 499. 
846 Rosalind Pritchard and Maria Slowey, 'Resilience: A High Price For Survival? The Impact Of Austerity 
On Irish Higher Education, South And North', Debating Austerity in Ireland: crisis, experience and 
recovery (Royal Irish Academy 2017) 111–119. 
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valuation practice, as a decision-making tool, is driven by fiscal and market-based 
incentives, rather than by consideration of the wider benefits to the community, we can 
see how this has resulted in ‘the elevation of market-based principles and techniques of 
evaluation to the level of state-endorsed norms.’847 It is evident that there is a need for a 
wider discussion of the benefits and deficiencies of social valuation practice at a 
theoretical level in order to enable decision makers to make choices based on the social 
value of an intervention to society as a whole. The construction of value and valuation 
practices is complicated and multi-layered and elucidation of the techniques, networks, 
and narratives that are involved is essential to an understanding of the deficiencies and 
possibilities of value in political, social, and environmental terms. Moreover, it is pivotal 
to judgements underpinning how social value is calculated, understood, and used within 
public sector decision-making. 

9.5 The Future 

As Raj Patel has argued, it seems that the ‘dazzle of free markets has blinded us to other 
ways of seeing the world’.848 At the root of trying to solve the problem of social value is 
the belief that price and value are for most purposes one and the same. This notion is 
based on mainstream economic theory that does not reflect a scientific representation of 
the world and how it works but derives from an ideology that contains subjective 
judgements and beliefs which obscure the complexity of the free market and how human 
beings interact with it. In my opinion, the biggest problem with this viewpoint is how 
silently influential it is as regards policy choices. At a fundamental level, each person’s 
view of economic and political issues is shaped by the economic perspective that they 
subscribe to, and a lack of awareness of other perspectives results in a one-sided 
approach. Ha-Joon Chang has pointed out that one’s idea of whether a market is 
‘working’ or not depends on one’s school of thought: what one sees as market failure, or 
whether ones sees market failure, depends on one’s economic theory.849 Earle argues that 
‘viewing everything relative to a single, mechanical ‘ideal’ thwarts a full scrutiny of the 
benefits and drawbacks of markets from a variety of perspectives’.850 Pluralism in 
economics expands the scope of understanding of how economic theory play a 
background role in shaping political discussion, including public procurement markets 
and the creation of social value. 
There is evidence of a broader conception of value in public sector spending regarding 
the inclusion of social value in new legislation, such as the UK’s Social Value Act, the 
Scottish National Parties Sustainable Procurement Bill, and the Netherlands’ Public 
Procurement Act, and the procurement policies of Wales and the Northern Ireland. This, 
it could be argued, is indicative of a political response to wider changes in social 
priorities and attitudes to growth and development, and the growing recognition of the 
role and value of non-economic factors in shaping society. The position of social 
protections within Europe's internal market and their interaction with the free movement 
principles set out in the treaties plays an important role in this discussion. We have 
argued that the EU rules have no role in ensuring that national resources are spent 
efficiently, and, therefore, there is no role for the EU in deciding on the balance between 
value for money and other national policy considerations such as procedural efficiency or 
accountability–and horizontal objectives. While the 2014 directives go much further than 

 
847 Definition of Neoliberalism in William Davies, The Limits Of Neoliberalism (SAGE publications 2016). 
848 Raj Patel, The Value Of Nothing (Portobello Books Ltd 2009). 
849 Ha-Joon Chang, Economics (Penguin 2014). 
850 Joe Earle and others, The Econocracy (Penguin Books 2017) 83-84.  
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their predecessors in endorsing environmental and social objectives in procurement, these 
objectives still must be balanced against the economic imperatives of competition and 
free movement. As we have seen, for social clauses to be included in cross-border 
procurement contracts, they must be connected to the ‘performance of the contact’ being 
awarded and be ‘linked to the subject matter of the contract’. This specifically 
undermines the right of Member States to pursue horizontal objectives, many of which 
are endorsed at EU level, via their procurement. In addition, if the social consideration is 
classified as a hindrance to trade, it must be justified in terms of a treaty exception or an 
objective justification recognised by the CJEU,851 placing the burden on the state to prove 
that a non-economic justification exists. Barnard has argued this ‘inevitably prioritises’852 
the economic model over the social model, despite the balance mandated by Article 3(3) 
of the Treaty on the European Union and the EU Charter of Fundamental Rights. The 
question of how social and economic objectives are balanced plays a central role in 
establishing the democratic legitimacy of EU policy-making and establishing the 
appropriate balance between market and non-market objectives within the EU, which has 
a direct effect on national governments and their discretion to pursue social policies via 
public purchasing. For Member States to utilise this tool requires strong political will that 
places the community and its social needs and priorities at the foundation of any social 
intervention, together with a social procurement policy specifically created to meet those 
needs and, hence, linked to specific targets. Extending the range of social/community 
benefits to reflect what is required in the community would also expose the true purpose 
of social considerations. They are not intended to be a tick-box exercise to fulfil a 
requirement but a genuine effort to fight social inequality. 
It is still not clear what a social market economy means in Europe, what the limits of 
market integration are, and what should the EU do, or refrain from doing, with regard to 
social policies. It remains up to Member States be bold and advance their procurement 
policies to truly respond to their citizens’ needs. We have seen how the different 
approaches of the Netherlands, Wales, Scotland, and Northern Ireland all offer lessons in 
the importance of clear vision, policy, and support in the use of public procurement to 
pursue societal goals and to create of social value. 
Finally, in relation to proving whether social procurement ‘works’, whether it provides 
value for money and produces ‘social value’–at the heart of these questions lie a deeper 
question. What do we ‘value’? There is a discrepancy between the price of something and 
its value, one that economists cannot fix, because it is a problem inherent to the very idea 
of profit-driven prices. ‘Value for money’ in the context of the state is a complex and 
multi-faceted concept whose practical meaning is ultimately dependent upon what the 
state does value. The potential importance of integrating environmental and social criteria 
into procurement processes goes beyond trying to evaluate social value in terms of value 
for money. When the state chooses to purchase socially and environmentally friendly 
goods, works, and services, it is telling the market and its citizens what the state values. 
This may influence the behaviour of private market participants in terms of shaping the 
kind of market society we want and how we value the world and the people in it.  
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France (C-225/98) [2000] ECR I-7445, (‘Nord Pas De Calais’).  
852 Catherine Barnard, ‘Procurement Law to Enforce Labour Standards’ in Guy Davidov and Brian 
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