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Abstract 

 

The core question of my doctoral thesis asks what is meant by the recognition 

of gender in law, and what effects the emergence of a multiplicity of gender 

identities onto international human rights law forums has had on legal 

systems at both domestic and international levels. It also asks what impact 

this has had on the gendered subjects of those legal systems.  

 

To this end, it explores the history of gender-variant subjectivity in four 

different legal systems: the jurisprudence of the European Court of Human 

Rights; the Concluding Observations of the United Nations human rights 

bodies and the UN inter-state Universal Periodic review; the domestic legal 

system of Ireland; and the domestic legal system of India. Although diverse, 

each of these systems has produced valuable insights into the creation, 

maintenance, and disassembly of gendered subjects in law.  

 

The thesis interrogates the gender norms present in each legal system and the 

manner in which those norms have been troubled by the creation of laws 

recognising variant or multiple gender identities. Although such histories are 

frequently presented as pure narratives of progress from a repressive past to 

an idealised present, it also queries to what extent legal recognition of gender-

variant identities can bring about substantive equality for these persons.  

 

The analysis in this thesis is informed by theorists from a variety of sociolegal 

backgrounds. In particular, it draws on gender and law theorists such as 

Foucault, Butler, and Kapur in describing the formation of gender categories 

in law and the normative operation of the legal system. However, it also 

focuses a critical postcolonial theory lens on the interaction of domestic legal 

systems with international human rights law, seeking to round out this 

inter/national analysis by describing the differing factors in play in the 

development of legal gender recognition. 
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Introduction 

 

1.1 Introduction 

 

“[W]hat, given the contemporary order of being, can I be?”1 

 

This thesis is an exploration of the right to gender recognition in international 

human rights law: its iterations by international organisations and domestic 

legal systems. It is also an exploration of the individual’s lived experience of 

gender and how this shapes their legal and social citizenship. It is furthermore 

a collection of narratives: the stories that people tell each other through the 

way we identify ourselves and others; the stories created by the law and 

enacted by the State, which shape our lives in ways we may not realise. These 

are not straightforward narratives of progress from a linear, historical point A 

to a modern, progressive point B. Rather, this thesis explores the development 

of the interaction of gender identity with the law. Gender identity, as a human 

quality, resists careful structuring; the law attempts to make order from chaos. 

The relationship between the two is tenuous, shifting ground. 

 

In the European Court of Human Rights, the judiciary debate whether the 

legal recognition of gender is an element of the essential right to privacy, 

while in Ireland a trans woman and her legal team await their day in court to 

challenge for her right to a birth certificate amended to reflect her female 

gender. The United Nations human rights bodies slowly begin to include 

transgender persons in the minority groups whose rights they will vocally 

defend, and in India a series of public interest litigations lean on international 

precedent to vindicate the lives and relationships of persons of gender- and 

sexuality-based minorities. In each situation, the boundaries of law are shifted 

 
1 Judith Butler, Undoing Gender (Routledge 2004), at 58. 
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by confrontation with the lived realities of legal subjects, and through this 

confrontation new orders of being are formed. 

 

1.2 Research Question 

 

The core question of this thesis asks what is meant by the recognition of 

gender in law, and what effects the emergence of a multiplicity of gender 

identities onto international human rights law forums has had on legal 

systems at both domestic and international levels. It also asks what impact 

this has had on the gendered subjects of those legal systems. To this end, it 

explores the history of gender-variant subjectivity in four different legal 

systems: the jurisprudence of the European Court of Human Rights; the 

Concluding Observations of the United Nations human rights bodies and the 

UN inter-state Universal Periodic review; the domestic legal system of 

Ireland; and the domestic legal system of India. Although diverse, each of 

these systems has produced valuable insights into the creation, maintenance, 

and disassembly of gendered subjects in law. The thesis interrogates the 

gender norms present in each legal system and the manner in which those 

norms have been troubled by the creation of laws recognising variant or 

multiple gender identities. Although such histories are frequently presented 

as pure narratives of progress from a repressive past to an idealised present, 

it also queries to what extent legal recognition of gender-variant identities can 

bring about substantive equality for these persons.  

 

1.3 Thematic Overview 

 

When Butler asks “what, given the contemporary order of being, can I be?”, 

in the legal context she can be read as asking two questions. Firstly, what is 

the contemporary order of being? What are the legal systems in place which 

shape our society, and what framework do they bequeath to citizens for living 

life? Social gender and the law exist locked in a symbiotic, reciprocal 
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relationship. The law is created by a society, and in doing so it can take on 

the predominant influences, morals, or aspirations of the legislators at the 

time. Equally, the law can shape society, creating categories and hierarchies. 

Gender is a particularly visible aspect of these processes. Laws tend to reflect 

the values of the power which creates them; if the prevailing sociopolitical 

ideas of the time give prominence to patriarchal, heteronormative values, then 

it is not surprising to find those values reflected in the law. Colonial legal 

systems are particularly marked by embedded gender norms; the operation of 

the law in such a case depends on the creation and maintenance of power 

imbalances among the populace(s) coexisting in the territory, and gender 

roles and stereotypes are useful lines of division which can be used to create 

exclusions and maintain the power of the colonisers. 

 

Secondly, Butler’s question locates itself in the viewpoint of the individual. 

What can I be? Viewing the law from the standpoint of the subject allows for 

a different assessment of its impact on citizens’ lives. In recent years, the legal 

systems already described, based on colonial or heteropatriarchal principles, 

have come into conflict with the growing influence of human rights discourse 

which recognises the rights of the individual to autonomy and self-realisation 

- including in the recognition of their gender identity. Human rights principles 

have been used by previously silenced social minorities to create space in 

inter/national discourse to articulate demands for recognition. For gender- and 

sexuality-based minorities which have been historically repressed by the 

forces of society and the State, the law of international human rights has 

provided an accessible, widely recognised language through which to assert 

their personhood. However, the adoption of human rights as lingua franca has 

also at times created problems for non-Western and postcolonial cultures, as 

the globalised standards of international human rights law can potentially 

themselves become normalised and override the diversity of indigenous 

identities in the postcolonial State.  
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Another theme foregrounded in this thesis is the autonomy and selfhood of 

the individual. It does not view the law as an abstracted phenomenon which 

operates in isolation from the society which created it. Rather, it views the 

legal process as a forum for interaction and exchange between the individual 

and the State. The initiatives propounded by individuals and activist 

movements are shown to be vectors for legal change, whether by utilising the 

courts or via lobbying legislators and policymakers through non-

governmental organisations. The laws around gender recognition are notable 

for the direct influence of the subjects on the law-making process; in Ireland, 

a series of public interest litigations arising from an individual’s inability to 

access an amended birth certificate in her true gender was the impetus for the 

government to introduce gender recognition legislation, while in India, the 

advocacy group the National Legal Services Authority used their 

constitutional standing to challenge for the rights of transgender citizens. The 

jurisprudence of the European Court of Human Rights reflects the tenacity of 

individuals who challenged, over decades, to have gender recognition 

included under the European Convention on Human Rights, and the output of 

the various United Nations human rights institutions is also influenced in 

large part by lobbyists for special interest groups including - in the last two 

decades - a dedicated group of civil society organisations which advocate for 

the rights of queer and gender-variant persons. Lived experience has also been 

influential in the drafting of gender recognition legislation, as is particularly 

reflected in the Irish experience. Identity itself is a mercurial creature, 

changing with temporal and geographical contexts, with nuances particular to 

each iteration of a population. For something so integral to the personhood of 

the individual and how they interact with the world around them, it is only 

fitting that the individual should be able to encounter the law regulating 

gender identity on their own terms, with the ability to effect change, and with 

an ownership over the process.  

 

2.1 Terminology and definitions 
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This thesis addresses a multiplicity of communities and persons, all of whom 

defy the Western standard of the immutable gender binary, but who come 

from a variety of social, cultural, temporal, and geographical backgrounds. 

Choosing terminology to use in description is therefore a matter of some 

sensitivity. Language used in descriptions of gender diversity can be 

particularly problematic for two reasons: firstly, that gender identity can be 

an intensely personal and sensitive matter for many people, and secondly, that 

trans studies is a rapidly developing field wherein terminology may fade in 

and out of popularity within a few years, becoming anything from archaic to 

offensive. In this section, the language utilised in the present thesis is 

discussed and explained, along with the author’s reasoning behind her 

linguistic and definitional choices.  

 

2.2 Trans identities 

 

The primary difficulty with authoring a project with a remit such as this, 

which spans two centuries or more along with a geographical spread reaching 

most of the way around the world, is choosing appropriately suitable, 

accurate, and sensitive terminology to do justice to the many lives addressed 

herein. A secondary difficulty is that of a researcher positioned outside of the 

group which she is describing; the position of the outsider can leave one prone 

to accidental inaccuracies or offences. With these caveats in place, the 

following section outlines how this project utilises identity terms.  

 

Transgender, or its shortened form, trans, are the most widely used umbrella 

terms in Western discourse for persons whose gender identity does not 

conform to that which was assigned to them at birth. The opposite of 

transgender is cisgender, meaning a person whose gender identity does 

conform to that which was assigned at birth. The terms AMAB/DMAB and 

AFAB/DFAB, meaning ‘assigned/designated [male/female] at birth’ are 

sometimes used to indicate a person’s assigned gender, whether or not it 

differs from their gender identity. 
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A trans person may identify within the male/female binary, or may be non-

binary, with an identity outside of those two options (although not all non-

binary persons identify as transgender). It is not technically correct to refer to 

non-binary persons as “a third gender”; there is a multiplicity of identities 

including under the umbrella of non-binary. The term transsexual is today 

considered archaic and offensive; previously, it was utilised for a person who 

underwent medical interventions to modify their body in accordance with 

their gender identity. Likewise, transvestite, meaning a person who adopts 

the clothing of the binary-opposite gender, has fallen out of usage. The 

spelling trans* is sometimes seen: the asterisk here refers to Boolean search 

operators on the internet, where an asterisk implies the parameter [any suffix 

to the word]. Trans* is therefore used to emphasise the plurality of gender 

identities in existence and which are being described. However, trans (with 

no asterisk) is currently seen as an equivalently broad term, and for ease of 

comprehension, this thesis utilises trans as the general umbrella term. 

 

Eurocentric/Anglophone non-binary gender identities fall under many labels, 

among them genderqueer, genderfluid, demi-boy(/-girl), bigender, or 

agender. Many cultures around the world acknowledge other non-binary and 

often socioculturally specific identities, including the Native American Two-

Spirit persons, meti persons in Nepal, fa’afafine persons from Samoa, or the 

Filopino baklâ. In this thesis, the South Asian identities of Hijra/Kinnar, 

kothi, or jogta/Jogappa are frequently referenced. Hijras, sometimes known 

as the intra-community identity Kinnar, are persons usually assigned male at 

birth but whose gender expression is feminine and whose gender identity is 

usually female or Hijra itself. Hijras have historical cultural and religious 

significance in South Asian society. Kothis are persons assigned male at birth 

with a distinctly feminine gender identity and expression, who are often 

partners in queer relationships with men. Similar to Hijras, jogtas are children 

assigned male at birth who are dedicated to religious communities and given 

feminine gender roles to enact therein.  



14 
 

 

In order to be as inclusive as possible, this thesis also uses gender-variant to 

refer to all identities which are not included under the binary of cisgender 

male and female, and gender-diverse to refer to particular communities or 

societies which include multiple gender-variant identities. 

 

2.3 Discourse, globalisation, and identity 

 

The language we use when describing trans identities requires careful 

interrogation. From an English-speaking, Western point of view, it would be 

easy to allow ourselves slip into the neocolonial assumption that the 

terminology we utilise is relevant and accurate to the global South and to 

indigenous communities in colonised countries. These assumptions are not 

only harmful, but alienating to minority communities in trans discourse. In 

particular, as terminology in global discourse has become standardised, 

gender- and sexuality-based minorities have found their identities being 

subsumed into the moniker LGBT2 when under discussion at international 

forums such as the United Nations human rights bodies. In recent years 

‘LGBT’ has fallen from favour in describing gender- and sexually-diverse 

communities, being replaced with ‘SOGI’, meaning ‘sexual orientation and 

gender identity’ as a descriptor of groups.  

 

As a proponent of the need to decolonise our academic work and field, this 

author problematises her own linguistic choices regularly. The thesis is 

written from a European, English-speaking perspective, and therefore the 

language in it will at times confirm that inherent bias. The umbrella terms 

trans, queer, nonheterosexual, and noncisgender themselves carry 

connotations of a standardised heterosexual or cisgender norm; however, the 

 
2 Lesbian, Gay, Bisexual, and Transgender. Often also seen in the format ‘LGBTQ/I/A/+’ 

(with any or all of the additional letters appended). In this case, Q stands for Queer; I for 

Intersex; A for Asexual; and + indicating that there are additional identities not covered in 

the acronym.  



15 
 

intent is to convey a rejection of that norm - to queer our notion of the standard 

cishetero actor by placing him as one of a myriad of possible identities under 

discussion. Gender-variant or gender-nonconforming, for individuals, and 

gender-diverse, for communities, also appear with this caveat placed on their 

usage.3 For this reason, those umbrella terms are utilised through the text but 

this section reminds the reader that the aim is to decouple trans and gender-

variant identities from the neocolonial lenses often used in their discussion.  

Where quotations are presented, the text therein is quoted verbatim, including 

the terminology used.  

 

3.1 Structure of the thesis 

 

Chapter 1 of the thesis provides an overview of the theoretical and 

philosophical framework underpinning the project. The chapter opens by 

examining the gendered subject at the individual level. It discusses the theory 

of gender as a socially constructed phenomenon, the experience of the 

individual gendered subject, and the experience of gendered embodiment. 

Drawing on the work of Butler and Foucault, the thesis argues that gender is 

both an individually experienced phenomenon and a social structure which is 

part of the machinery of power which organises and regulates society. This 

societal element of gender forms the core of the second section, which 

explores the gendered citizen. The thesis asks what it means to be a gendered 

legal actor within a regulatory State: how the experience of gender affects the 

subject’s relationship with the law, and how the gender of a subject can 

change their experience of citizenship and legal personhood. This section 

introduces the idea of legal gender recognition as the process by which the 

individual gendered subject is made legible to the State, affirming their status 

as a legitimate actor under the law. This section also examines the effects of 

denying recognition to certain categories of gendered subjects, thereby 

alienating them from legal citizenship on an equal basis with others. Lastly, 

 
3 Non-conforming with which strictures? Diverging from which standard? 



16 
 

Chapter 1 broadens its analysis to the legal system itself, on the domestic and 

international levels, examining the gendered law. The law is a system 

constituted by the citizens of the State; however, the law is also constitutive 

of the society on which it operates. Therefore, the law takes on the morals and 

mores of the culture and legislature which drafts it, leading to distinctive traits 

such as paternalism, heteronormativity - or perhaps progressivism. The 

international human rights mechanisms are introduced as foils for the 

repression of domestic governments, or spurs for more outward-looking 

governments to further progress the rights of their citizens.  

 

Chapter 2 of the thesis introduces the first of the jurisdictions for particular 

study: the European Court of Human Rights. The jurisprudence of the 

Strasbourg Court is of interest owing to the clear development of the Court’s 

concept of the right to legal gender recognition as an element of the right to 

personal privacy. The Court utilises both doctrinal and inductive reasoning to 

reach its eventual position that States should allow their citizens to access 

legal gender recognition4 without the need for irreversible surgical 

interventions.5 Through the decisions of the Court, from Van Oosterwijck v 

Belgium6 to Goodwin v UK and beyond, it is possible to track the Court’s 

concept of gender, and the phenomenon of transgender lives, as an element 

of the human condition which should be protected as a matter of fundamental 

human rights. The Strasbourg Court is also of interest as a far-reaching source 

of international legal precedent, which is referred to by each of the other 

jurisdictions examined herein in their exploration of legal gender. 

 

Chapter 3 focuses on the jurisdiction of Ireland. Ireland is a singular country: 

globalist, yet historically insular; European, yet postcolonial; not white/not 

 
4 Goodwin and I v United Kingdom [2002] European Court of Human Rights Applications 

no. 28957/95 and 25680/94. 

5 AP, Garcon, and Nicot v France [2017] European Court of Human Rights 79885/12, 

52471/13 and 52596/13. 

6 Van Oosterwijck v Belgium [1980] European Court of Human Rights Application no. 

7654/76. 
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quite. The right to legal gender recognition has come lately to the Irish legal 

system, following a series of public interest litigations by Dr Lydia Foy, who 

was unable to obtain a birth certificate reflecting her female gender. 

Historically, Irish law has been heavily influenced by both its colonial 

background and by the dogma of the Catholic Church. Ireland’s Constitution 

was written against the backdrop of the struggle for independence and the rise 

of the Church as a societal power, and it displays distinct nationalist and 

heteropatriarchal inclinations. However, the influence of Ireland’s 

membership of international and regional human rights mechanisms has, in 

recent years, allowed for a different outlook by Ireland’s Courts and 

legislature. Ireland’s status as a Council of Europe member state and, as a 

corollary, its membership of the European Court of Human Rights, was the 

legal force behind its eventual passage of the Gender Recognition Act 2015, 

while the court challenges of Dr Foy and her legal team and the work of 

transgender activists and advocates provided the impetus for the legislature 

to draft a progressive Act which prominently underscores legal gender 

recognition as a fundamental human right. 

 

In Chapter 4, the thesis once again adopts a macroscopic lens to examine the 

United Nations international human rights mechanisms, in particular the 

Treaty Bodies and Special Procedures and the inter-State Universal Periodic 

Review process. These mechanisms are the monitoring procedures for the 

United Nations human rights Conventions, providing States with a forum in 

which to present their human rights record and receive critique from their peer 

States. Following the drafting of the non-binding, yet influential, Yogyakarta 

Principles in 2007, gender recognition and gender identity more broadly 

became a frequent subject of discussion within the United Nations forums. 

This discourse allows for analysis of the manner in which States address their 

gender-variant citizens, the vocabulary used in this discussion,  and the 

consequent status of the human rights of those citizens as measured against 

the standards of the international community.  
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Finally, the concluding chapter of the doctrinal element of the thesis examines 

the relationship between the Indian State and gender variance. India is, 

similarly to Ireland, a postcolonial State whose governance and law since 

Independence has been influenced by conservative religious factions. 

However, India also has a large and visible gender-diverse population, who 

were criminalised under colonial rule and who have not heretofore been 

granted recognition and personhood under the law of the independent State. 

In the past decade, a series of public interest litigations has shaped the law 

around gender- and sexuality-based minorities in India, challenging the 

colonial holdover Section 377 of the Indian Penal Code, which criminalised 

“unnatural” sexual offences. In 2014, the Supreme Court handed down the 

landmark decision in NALSA v Union of India,7 which specifically addressed 

the rights of gender-variant Indian citizens. The NALSA decision both upheld 

the rights of transgender persons to amend their identity documents and 

advocated for government-mandated socioeconomic supports in education 

and employment for them as a disadvantaged group. However, the legislation 

which has eventually come to a vote before Parliament has not lived up to the 

promise of NALSA, being far more restrictive in both the choices of identity 

available for citizens and in the social support mechanisms to be provided 

than the Supreme Court’s judgment had been. The campaign around the 

Transgender Persons (Protection of Rights) Bill has reflected both 

socioculturally specific aspects of Indian life, and international political and 

legal precedents. 

 

 

4.1 Methodology 

 

This thesis comprises two elements: a doctrinal and comparative analysis of 

the legal systems of Ireland, India, the jurisprudence of the European Court 

of Human Rights, and the publications of the United Nations Treaty Bodies, 

 
7 National Legal Services Authority v Union of India [2014] Supreme Court of India WP 

(Civil) No 400 of 2012. 
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Special Procedures, and Universal Periodic Review; and a more theoretical 

analysis of the intersecting fields of law and gender.  

 

4.2 Situating the author 

 

In writing this thesis, the author sites herself in the Critical Legal Studies 

tradition, meaning that she adheres to poststructuralist ideas of subjectivity. 

As such, it is important to locate the author for a piece of scholarship. More 

than the author, however, but as the human, the writer needs to situate herself. 

 

I will break the distance of the third person in order to do so.  

 

This thesis discusses the manner in which the law interacts with gender 

identity, but in doing so it also discusses the existences and, in some cases, 

the individual lives of gender-variant, trans, or gender-nonconforming 

persons. In addition to this, a good deal of the jurisdictional analysis is located 

in the global South. The laws under discussion therefore operate on the lives 

of persons who live under a number of intersections of discrimination (race, 

gender identity, assigned sex/gender, disability, economic disadvantage; 

potentially multiple, all, or more).  

 

I write from a Western European positionality. I am Irish and of white Irish 

extraction. I am in a privileged enough position in my life to undertake an 

academic career. I study these issues because I hope that the laws I criticise 

can be changed to ameliorate conditions of oppression for their subjects. I am 

aware that sometimes that intention is not enough, and when presenting in 

public on my research, I ensure that I reiterate that my expertise is on the law 

and not on the lived experiences of being the subject of such a law. 
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The trans writer Riki Anne Wilchins, in her book Read My Lips, excoriates 

academics and researchers who treat trans studies as a kind of privilege 

tourism. She writes: 

 

Upon us now is the "trans gender studies" anthology, a ticket to an 

academic grant and a book. These come from earnest anthropologists 

and sociologists who study us as if we were some isolated and 

inexplicable distant tribe. Their gaze is firmly fixed on such pressing 

issues as our native dress, social organization, kinship structures, and 

relationship with the local gender witch doctors. They employ the 

objective and nuanced language of ethnography. We have become 

“natives”. 

 

Academics, shrinks, and feminist theorists have traveled through our 

lives and problems like tourists on a junket… The fact that we are a 

community under fire, a people at risk, is irrelevant to them… The 

academician’s own gender performance is never at issue, nor that of 

the "real" men and women who form the standard to which ours is 

compared. Through the neat device of "othering" us, their identities 

are quietly, invisibly naturalized.8 

 

This arouses significant but useful discomfort in me.  To answer Wilchins 

(and Spade, and the other theorists who cite this with approval), I will discuss 

my own gender performance. I am a queer but (mostly) cisgender woman; I 

was assigned female at birth and I sit somewhere on that end of a binary 

spectrum. I use the pronouns ‘she’ and ‘her’. The gender binary troubles me 

more than I trouble it; my gender expression is ‘hard femme’9 and I am read 

 
8 Riki Anne Wilchins, Read My Lips: Sexual Subversion and the End of Gender (Firebrand 

Books 1997) at 22. 

9 ‘Hard femme’ is a non-normative queer gender expression consisting of appearance which 

often leans feminine but with a rejection of submissive feminine behavioural tropes. 

Further: see Jackie Wang, On Being Hard Femme (accessed at 
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as cis and pass as straight more or less easily in daily life. My femme-ness 

and my queerness internally Other me in polite heteronormative society, 

along with a deep sense of misgiving about my society’s binary fixations and 

my revocation of many tropes of ‘woman-ness’.  

 

It feels strange to discuss one’s own identity in a scholarly work, but this 

strangeness is perhaps what is needed to underscore that no identity should 

be naturalised or privileged over another. The language of colonialism used 

by Wilchins is particularly striking, as (as will be discussed further in Chapter 

3), the rights of Irish women and gender- and sexuality-based minorities have 

been subjugated by colonial-era legislation which was adopted post-

independence by a conservative politicoreligious Catholic hegemon. My 

body has been “made native” in a different way, but the experience gives me 

context enough to feel the revulsion of Wilchins at being othered by outsiders.  

 

4.3 Doctrinal and comparative analysis 

 

For each jurisdiction of interest in this study, a doctrinal analysis is performed 

with regard to the legal provisions on gendered identities. The Constitutional, 

statutory, and jurisprudential elements of each jurisdiction’s laws governing 

gender identity and expression is tracked from the discourse surrounding its 

inception, through its adoption, and, where relevant, repeal or replacement. 

In McCrudden's phrase, doctrinal analysis involves “issues of legal 

coherence”10 - in order for a law to have legitimacy, it must occupy a relative 

position with regard to the rest of the legal system in the jurisdiction in 

question. Therefore, this project examines the development of gender 

recognition schemes in the context of the domestic legal system and the 

 
<http://www.qzap.org/v5/gallery/main.php?g2_view=core.DownloadItem&g2_itemId=162

3> on September 15th 2019). 

10 Christopher McCrudden, ‘Legal Research and the Social Sciences’ [2006] Law Quarterly 

Review 1. 

http://www.qzap.org/v5/gallery/main.php?g2_view=core.DownloadItem&g2_itemId=1623
http://www.qzap.org/v5/gallery/main.php?g2_view=core.DownloadItem&g2_itemId=1623
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international legal systems which can either compel or influence domestic 

courts to implement international standards. 

 

Much of the thesis is formed of a comparative legal analysis of the four 

jurisdictions of interest. Comparative legal analysis is “the systematic 

application of the comparative technique to the field of law”11 [emphasis 

original]. Comparison of legal systems in different jurisdictions is useful as a 

means to displace the author and their domestic legal system as unitary and 

pre-eminent. As Kamba writes, “[w]hen one is confined to the study of one's 

own law within one's own country and, thus within one's own cultural 

environment, there is a strong tendency to accept without question the various 

aspects (norms, concepts, and institutions) of one's own legal system.”12 

Comparative law, therefore, is a useful tool for the legal scholar, and this 

thesis involves the study of four differing jurisdictions and legal systems in 

order to provide a comprehensive study of how the law encounters gender 

identity in different legal arenas. 

 

However, comparative legal analysis needs to be questioned and 

problematised, as Cossman has shown.13 As described in section 1.4.7 below, 

postcolonial legal theory studies the West’s relationship with the Others of its 

law; those who are excluded or rendered alien to the law, most often by the 

oppression of colonial powers. Cossman writes that in performing 

comparative analysis, often “the geopolitical location of the author becomes 

the unstated norm against which the exotic "other' is viewed. It is a project 

that is perhaps inherently ethnocentric-there is no way to escape or transcend 

the ethnocentric gaze.”14 In order to challenge this, the author must “turn the 

 
11 WJ Kamba, ‘Comparative Law: A Theoretical Framework’ (1974) 23 The International 

and Comparative Law Quarterly 485 at 486. 

12 Kamba (n 11) at 491. 

13 Brenda Cossman, ‘Turning the Gaze Back on Itself: Comparative Law, Feminist Legal 

Studies, and the Postcolonial Project’ [1997] Utah Law Review 525 at 527. 

14 Ibid. 
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gaze back on itself”; to become less assured of the fixity of their position and 

to look for the silences and gaps in the legal analysis. Postcolonial 

comparative work involves the destabilisation of legal norms which might 

otherwise appear inherent. In expanding its lens to legal systems across the 

globe, the comparative element of this project aims to utilise a postcolonial 

outlook in which no one system of laws or norms is centred and all are 

examined equally. 

 

4.4 Analytical lenses 

 

This project situates itself philosophically within the emerging field of 

transgender legal theory, as elucidated by scholars such as Currah and Spade. 

Transgender legal theory utilises a number of poststructuralist framings in 

order to destabilise our understanding of the gendered, sexed, and racialised 

assumptions made by the law as an offspring of the Critical Legal Studies 

movement. This thesis employs feminist, queer, and postcolonial theoretical 

lenses in order to provide a robust intersectional critique of the gendered and 

trans-exclusionary structures which are present in the legal frames under 

examination.  

 

4.5 Feminist legal theory 

 

Feminist legal theory, as its name implies, includes both the representation of 

women in the legal sphere, and a deeper interrogation of legal theory and the 

inherent gendered biases of law. Feminist legal theory is therefore also 

feminist legal method:15 it is a way of doing law as much as it is a way of 

reading the law. The practitioners of feminist law are ‘outsiders’ to the legal 

tradition who “need ways of challenging and undermining dominant legal 

 
15 Adam Romero, “Methodological Descriptions: “Feminist” and “Queer” Legal Theories”, 

in Martha Fineman (ed), Feminist and Queer Legal Theory: Intimate Encounters, 

Uncomfortable Conversations (Ashgate Publ 2009). 
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conventions and of developing alternative conventions which take better 

account of women's experiences and needs.”16 From its beginnings as a 

movement of women taking account of their shared experiences and manners 

of reasoning, feminist legal thought has expanded to using gender, rather than 

sex, as the category of analysis, a shift which has allowed for questioning of 

the ‘whys’ of discrimation which disadvantages women.17 A gender analysis 

shifts the focus from biological essentialism - the physical distinctions 

between those sexed male and female - and allows for a more nuanced critique 

of societal power structures.  

 

Feminist legal theorists have long “asked the woman question”, querying the 

absence of women from consideration and relevance in legal matters, to open 

up lines of discussion across temporal and geographical grounds. In their 

introduction to the Northern/Irish Feminist Judgments Project, McCandless 

et al describe the feminist judges’ methodology as including “contextual and 

relational techniques of reasoning… feminist ‘common knowledge’... ‘the 

woman question’... promot[ion of] substantive rather than formal equality… 

[and] mak[ing] women’s lived experiences more visible.”18 This thesis 

utilises similar feminist legal methods in its uncovering of the gendered 

histories of the legal systems under exploration, and its examination of their 

proposed or enacted legislations on legal gender recognition. In “asking the 

gender question”, the thesis aims to shed light on the hidden figures in both 

colonial and post-independence law in India and Ireland, as well as in the 

discourses of international human rights law. This will be done in a manner 

which is contextual and sympathetic to the sociocultural background of the 

legal developments.  

 
16 Katharine T Bartlett, ‘Feminist Legal Methods’ (1990) 103 Harvard Law Review 829 at 

831. 

17 Ruth Fletcher, ‘Feminist Legal Theory’ in Reza Banakar and Max Travers (eds), An 

Introduction to Law and Social Theory (Hart 2002). 

18 Julie McCandless, Máiréad Enright and Aoife O’Donoghue, ‘Introduction: Troubling 

Judgment’, Northern/Irish Feminist Judgments: Judges’ Troubles and the Gendered 

Politics of Identity (Bloomsbury 2017) at 8. 
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4.6 Queer legal theory 

 

The theory which is possibly the most influential to the philosophy behind 

this thesis is queer legal; this is somewhat ironic, as queer legal theory has 

been described as “not a theory of anything”.19 Queer legal theory, like 

feminist legal theory, is far better described as a methodology of doing law. 

Queer, as a method and as a discipline, is what positions itself against the 

dominant, majoritarian, or powerful in a particular field. Queer theory works 

to dismantle power structures and the subordination they impose on non-

normatively gendered or oriented subjects. When applied to law, queer theory 

can bring a “critical, disruptive, creative approach to Critical Legal 

Studies”.20 It does not merely question; it seeks to disrupt and promote 

alternative ways of viewing law and legal methodology. It is “an interrogation 

and deconstruction of the multiple discursive productions of sexuality, 

seeking to denaturalize the assumed connections between sex, gender, and 

desire.”21 As Valdes writes, “multidimensional work in the context of Queer 

legal theory is more likely to produce liberational and pluralistic 

understanding of sexual minorities and our lives, and less likely to 

accommodate the assimilationist pressures of “traditional neocolonial values 

based on sexual orientation and other identity hierarchies.”22 

 

Writing in 1995, Valdes commented on the reclamation of the word ‘queer’ 

but believed that in terms of academic work, “”Queer” serves as a reminder 

and a challenge (to ourselves) to avoid replicating oppressive aspects of the 

 
19 Brenda Cossman, ‘Queering Queer Legal Studies: An Unreconstructed Ode to Eve 

Sedgwick (and Others)’ (2019) 6 Critical Analysis of Law 23 at 25. 

20 Cossman (n 19) at 37. 

21 Cossman (n 19), at 25. 

22 Francisco Valdes, ‘Queering Sexual Orientation: A Call for Theory as Praxis’ in Martha 

Fineman (ed), Feminist and queer legal theory: intimate encounters, uncomfortable 

conversations (Ashgate 2009). 
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past and present that we seek to displace and discredit with our critiques.”23 

He continued, “Queer legal theory is therefore… a body of liberational legal 

scholarship that voices and pursues the interests of sexual minorities as its 

particular contribution toward the end of sex/gender subordination.”24 These 

principles are carried forward in this thesis, which criticises the repressive 

structures of the past and seeks to dismantle the legal principles utilised to 

promote that repression. As a piece of legal scholarship, it sees the liberation 

of historically subordinated gender minority as a proper subject for the 

discipline of human rights law. 

 

4.7 Postcolonial legal theory 

 

The final critical lens employed in this thesis is postcolonial legal theory. 

Postcolonialism, in its broadest form, constitutes “the main mode in which 

the West’s relation to its “other” is critically explored,”25 and postcolonial 

legal scholars target their reading of law toward that 

confrontational/relational area. As Roy states, the term ‘postcolonial’ 

originated in the independence movements of colonised countries after the 

Second World War, but “has now expanded well beyond this original 

meaning, and is now used to include all aspects of the heterogeneous colonial 

process, from the beginning of colonial contact to the present day.”26 

Postcolonialism signifies a point of view wherein the effects of colonialism 

do not end with the withdrawal of the dominant power, but rather that 

colonialism effects a relationship between invader and colonised which is 

lasting for both parties. Drawing on writers such as Bhabha, Fanon, and Said, 

postcolonial theory critically considers the decolonisation process and the 

 
23 Francisco Valdes, ‘Afterword and Prologue: Queer Legal Theory’ (1995) 83 California 

Law Review 344 at 349. 

24 Valdes (n 23), at 349. 

25 Alpana Roy, ‘Postcolonial Theory and Law: A Critical Introduction’ (2008) 29 Adelaide 

Law Review 315. 

26 Ibid at 317. 



27 
 

continued interactions between Euro-American former colonial powers and 

their previously occupied territories located mainly in the global South.  

 

In their scholarship, postcolonial legal theorists “have traced the ways in 

which colonial laws — as products of the colonising power, were imposed 

upon... the annexed cultures. Significantly, however, as postcolonial theory’s 

primary concern is with the present, these theorists have also endeavoured to 

show that the ideological effects of colonial laws continue to have 

contemporary relevance.”27 The legal systems of Ireland and India continue 

to retain many of the holdovers from British colonial rule; these provisions 

form the basis of the strict normative framework on gender which is the 

subject of this project. The repeal, reading down, and/or replacement of these 

laws are elements of a decolonisation project which continues to this day. 

 

4.8 Trans legal theory 

 

Transgender studies was referred to in an article by Susan Stryker, one of its 

principal theorists, as “queer theory’s evil twin… born of the union of 

sexuality studies and feminism.”28 Transgender legal studies fills a similar 

niche within the Critical Legal Studies family. Trans legal theorists have 

advocated for the dismantling of structures from pathologising criteria for 

legal gender recognition, to the concept of legal gender itself.29 Yet trans legal 

studies does not solely focus on gender structures and gendered 

subordination, but takes an intersectional approach which acknowledges the 

influences of other axes of oppression on the condition of trans persons 

generally. In particular, trans legal theorists are acutely aware of the influence 

of colonialism on gender-based exclusion and the standardisation of gender 

 
27 Ibid at 319. 

28 Susan Stryker, ‘Transgender Studies: Queer Theory’s Evil Twin’ (2004) 10 GLQ: A 

Journal of Lesbian and Gay Studies 212. 

29 See the works of Dean Spade, generally.  
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norms - as is displayed in this thesis, colonial laws have contributed greatly 

to the repression of gender- and sexuality-based minorities in colonised 

nations and, latterly, through the global international human rights systems. 

Transgender studies more broadly is discussed in Chapter 1 below. 
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Chapter 1: Theoretical Framework 

 

1.1 Introduction 

 

Identity is not a fixed quantity; mercurial, it differs with each individual’s 

performative acts as well as between temporalities and geographical confines. 

Personal identity is built by each of us over the course of our lifetimes, 

through our communities, history, social influences, and personal 

experiences. Some identities are chosen; others are handed to us by genetics 

and culture. What matters is the claim - that we are ready to claim the label 

for ourselves and allow ourselves to be defined by it. 

 

Gender identity is a rarity in that it is conferred twice: firstly at birth, secondly 

by our own confirmation or repudiation as we grow. Living in Western 

Europe, gender saturates every aspect of the culture in which we are raised. 

From the moment a doctor can scan our bodies, the presence or absence of 

genital characteristics becomes a determinant of how we will be treated. 

Expectant parents paint rooms pink or blue; we are referred to as pretty or 

handsome; we are put on the list for a girls’ or boys’ school where we will 

play camogie or hurling and wear skirts or trousers. As we grow, we will be 

handed heteronormative assumptions about marriage and children along with 

our dolls or Lego. Gender assignment is not merely a statement made by one 

doctor on one day; it is a shorthand for the way we will be treated in society 

all our lives.  

 

It is not just societal expectations which accompany an assignation of gender  

- the birth certificate issued in that assigned gender is the first and the 

foremost identity documentation which a person is issued by law, taken as a 

factual statement about the individual’s birth and referred back to for many 

functions over their lifespan. The gender on a birth certificate will determine 

the gender on future identity documents; could be used to determine which 
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school a child can attend; can even dictate which gender of person the owner 

is allowed to marry or whether they will be cited as a parent on their own 

child’s birth certificate. Assigned gender becomes part of our legal 

personhood before we are able to speak, and certainly before we are able to 

articulate our feelings on that assignment or even form any understanding of, 

or relation to, it. A lack of recognition of legal gender leads to problems with 

employers, financial institutions, healthcare providers, and law enforcement, 

as administrative systems of the State are not arranged in a manner which 

comprehends non-normative gender identities.1  

 

This chapter investigates in three stages the relationship between the 

individual, their gender identity, and the law of their State. It explores these 

subjects in three areas: firstly, the gendered subject; secondly, the gendered 

citizen; and thirdly, the gendered law. By structuring the chapter in this 

format, with the scope broadening by degrees, the chapter will display the 

layers of meaning that gender is given in society, from the individual’s own 

concept of their gender identity and modality, through the way their gender 

dictates their interactions with their State, and lastly how the law in itself is 

also a gendered system with its own inbuilt biases. 

 

 

1.2 The gendered subject 

 

This section explores the gendered subject: its meaning, its constitution, and 

how the gendered subject begins to create encounters with law and society in 

a broader sense. Gender identity is a universal attribute2; across cultures, 

 
1 See generally Dean Spade, Normal Life: Administrative Violence, Critical Trans Politics, 

and the Limits of Law (Duke University Press 2015). 

2 It is important to acknowledge that there are persons who identify as ‘agender’ - 

identifying with either no gender at all, or an experience of gender incomprehensible to the 

currently known and expressed gender spectrum - and these persons may feel that they do 

not have a gender identity in the commonly known sense. For the purposes of this analysis, 

however, agender identities will be included as part of the set of identities. 
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temporalities, and geographical horizons, societies create and reiterate 

concepts of gender roles and expressions. These categories are shaped by 

many factors, including culture, religion, law, language, and sexuality. For 

the purposes of this thesis, the analysis will concentrate on the roles of law 

and language in the constitution of gender identity. The gendered subject is 

the foundational actor of the analysis in this thesis, and the description should 

be understood to include all operative gender identities, not only those which 

are thought of as variant or non-conforming. However, the sites of 

contestation between the law, society, and persons with non-normative 

gender identities are far more numerous than for those with cisnormative 

identity, and therefore the majority of the following analysis focuses on the 

transgender or gender-variant subject. 

 

 

1.2.1 Transgender studies and subjectivity 

 

“Trans people are still literally social outlaws.”3 

 

The scholarship in this thesis owes much of its background and philosophy to 

the discipline of transgender studies. Trans studies arose from the desire of 

gender-variant scholars, trans and/or non-binary, to both chronicle their own 

movement and to address the lacunae in mainstream feminist and queer 

theory as they applied to trans existence. In developing a critical trans studies 

stream of thought and scholarship, trans scholars could reclaim their 

legitimacy in telling their own stories, rather than being the object of scrutiny 

from without. Furthermore, it enabled the authors to self-define and create 

their own language to describe their lives and relationships. Transgender 

studies was described by one of its founders as:  

 
3 Leslie Feinberg, ‘We Are All Works in Progress’ in Kirk and Okazawa-Rey (eds), 

Women’s Lives: A Multicultural Perspective (McGraw-Hill 2009). 
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“...the academic field that claims as its purview transsexuality and 

cross-dressing, some aspects of intersexuality and homosexuality, 

cross-cultural and historical investigations of human gender diversity, 

myriad specific subcultural expressions of “gender atypicality,” 

theories of sexed embodiment and subjective gender identity 

development, law and public policy related to the regulation of gender 

expression, and many other similar issues. It is as concerned with 

material conditions as it is with representational practices, and often 

pays particularly close attention to the interface between the two... 

Most broadly conceived, the field of transgender studies is concerned 

with anything that disrupts, denaturalizes, rearticulates, and makes 

visible the normative linkages we generally assume to exist between 

the biological specificity of the sexually differentiated human body, 

the social roles and statuses that a particular form of body is expected 

to occupy, the subjectively experienced relationship between a 

gendered sense of self and social expectations of gender-role 

performance, and the cultural mechanisms that work to sustain or 

thwart specific configurations of gendered personhood.”4 

 

Stryker credits the popularisation of the term ‘transgender’ to Feinberg5 as 

the umbrella term for the critical practices and gender performances that arose 

from Sandy Stone’s Posttranssexual Manifesto, which calls for a radical shift 

in theorising around what it means to be transgender and away from colonial 

practices that delegitimise and exoticise trans lives and bodies.6 The language 

of colonialism in Stone’s Manifesto is significant: she is not just referring to 

the literal colonial forces that attacked and regularised the gender identities 

 
4 Susan Stryker, ‘(De)Subjugated Knowledges’, The Transgender Studies Reader (2006), at 

3. 

5 Leslie Feinberg, Transgender Liberation: A Movement Whose Time Has Come (World 

View Forum 1991). 

6 Sandy Stone, ‘The “Empire” Strikes Back: A Posttranssexual Manifesto’ (Sandy Stone, 

2014) <http://sandystone.com>. 

http://sandystone.com/
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of indigenous communities as part of the colonisation project. Stone also 

addresses the anthropologists, physicians, and other extra-group experts who 

perpetuate a narrative of, “[t]he initial fascination with the exotic, extending 

to professional investigators; denial of subjectivity and lack of access to the 

dominant discourse; followed by a species of rehabilitation”.7 This project 

takes its cue from Stone and the following overview of transgender studies 

arises from the work of trans scholars and writers to allow their discourse be 

heard. However, it is also important to note that the discipline of transgender 

studies was primarily developed by white, Western scholars, and therefore 

mostly articulates that particular paradigm of transgender existence.  

 

In originating the term transgender, Feinberg notes that, “[i]t’s hard to fight 

an oppression without a name connoting pride, a language that honors us.”8 

Ze goes on to state that, “[t]ransgendered men and women have always been 

here… It is passing that’s historically new. Passing means hiding. Passing 

means invisibility.”9 Feinberg cites the open acceptance and respect for 

gender-variant persons in pre-colonial America as evidence of the culture that 

was overridden by European norms once the colonists arrived.10 In Europe, 

patriarchal, land-owning, Catholic forces had led to the repression of women 

and any expression seen as gender-variant. Transgressions were severely 

punished, with offenders often being executed. The only way to be safe was 

to ‘pass’ entirely and for a long part of transgender history, the lives that had 

been led by gender-variant persons were only discovered posthumously. 

Feinberg’s point is that transgender lives have never disappeared, even under 

repression - they have merely been driven underground.  

 

 
7 Stone (n 6), section 3. 

8 Feinberg (n 5), at 5-6. 

9 Feinberg, (n 5), at 7. ‘Passing’ in this sense means that one’s transgender status is not 

visible; that the world sees you as a cisgender person of your gender. 

10 Feinberg, (n 5), at 8-9. 
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Stryker’s “(De)Subjugated Knowledges”11 characterises transgender studies 

as a means of returning from this social invisibility. At the same time as 

Feinberg and Stone were writing, advocacy groups on both sides of the 

Atlantic were coalescing and pushing transgender issues into the mainstream, 

including into the legal mainstream. In the UK, the group Press for Change 

was founded following Mark Rees’12 challenge to the UK’s lack of gender 

recognition law at the European Court of Human Rights13, and united activists 

of several generations in its work. By “levering the mechanism of institutional 

power”14, Press for Change was able to lobby the UK Government to sign 

into law the Gender Recognition Act 2004.  

 

The emergence of transgender studies into critical discourse in the 1990s was 

a:  

“…moment of change, when sociopolitical activism, coupled with 

broad and seemingly unrelated shift s in material conditions, worked 

in concert to create the possibility of new performative utterances… 

and a heteroglossic outpouring of gender positions from which to 

speak.”15  

 

Stryker compares it to what Foucault termed as, “the insurrection of 

subjugated knowledges.”16 By this, Foucault meant both historical knowledge 

- that which has been hidden from the mainstream accounts of historical 

events and cultures - and community knowledges, which have been deemed 

 
11 Stryker (n 4).  

12 Rees’ challenge is discussed in full in chapter 4 below and in Mark Rees and Katherine 

O’Donnell, ‘Taking to the Law’ in Christine Burns (ed), Trans Britain: Our Journey from 

the Shadows (Unbound 2018). 

13 Rees v UK, discussed further in Chapter 2 on the European Court of Human Rights. 

14 Stryker (n 4), at 6. 

15 Stryker (n 4), at 11. 

16 Stryker (n 4) at 12. 
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illegitimate for their lack of academic authority.17 Stryker, like Feinberg, 

understands that the lives of trans persons have been written out of history. 

She also locates trans lives and experiences in Foucault’s, “insufficiently 

elaborated knowledges, naive knowledges, hierarchically inferior 

knowledges.”18 The lived experience of trans persons with regard to their 

lives, their genders, and the society in which they live, has been rendered 

invisible as long as trans and gender-variant persons have been considered 

the objects of study rather than the creators of their own discourse. By 

reclaiming their own critical space, Stryker imagines a ‘renarration’ of 

transgender history populated by trans voices and stories. 

 

One of the manners in which transgender studies saw itself as different was 

as it related to gay and lesbian studies. The queer movement provided a 

framework and a community space for trans activists to meet and organise,19 

and there are many intersections between homophobic and transphobic 

violence and discrimination, which provided common ground for activists.20 

However, certain philosophical differences became apparent between gay and 

lesbian, and trans, advocates. Minter writes that a growing gender normativity 

among gay and lesbian community members during the twentieth century - 

pushed, itself, by the repression of gender variance among queer persons in 

order to gain societal acceptance - distanced the transgender movement from 

the queer movement.21 This ‘homonormativity’ - the antipathy to, or 

avoidance of, transgression of gender norms in the gay community in order 

to secure the acceptance of the mainstream, at the expense of gender-

 
17 Michel Foucault and others, Society Must Be Defended: Lectures at the Collège de 

France, 1975-76 (1st ed, Picador 2003) at 7.  

18 Ibid. 

19 Stryker (n 4), at 7. 

20 Shannon Minter, ‘Do Transsexuals Dream of Gay Rights? Getting Real About 

Transgender Inclusion’ in Paisley Currah, Shannon Minter and Richard Juang (eds), 

Transgender Rights (University of Minnesota Press 2006) at 142. 

21 Ibid. 
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nonconforming queer or trans or non-binary persons - became a divisive 

issue. To Stryker:  

“Queer studies, though putatively antiheteronormative, sometimes 

fails to acknowledge that same-sex object choice is not the only way 

to differ from heterosexist cultural norms, that transgender 

phenomena can also be antiheteronormative, or that transgender 

phenomena constitute an axis of difference that cannot be subsumed 

to an object-choice model of antiheteronormativity.”22  

 

She construes trans studies as being  

“…in many ways more attuned to questions of embodiment and 

identity than to those of desire and sexuality, and is akin to other 

efforts to insist upon the salience of cross-cutting issues such as race, 

class, age, disability, and nationality within identity-based movements 

and communities.”23  

 

In this way, transgender studies sees itself as being more devoted to the idea 

of queer as an ideology and a verb - queering standards, queering norms - 

than certain branches of gay and lesbian studies.  

 

Although the legal analysis in this thesis is located in the field of national and 

international human rights law, one current of the transgender studies 

movement contends that rights, as they are conceived of in relation to 

concepts such as equality and non-discrimination, are not an appropriate tool 

to solve the subjection of trans persons. As will be discussed below, the work 

 
22 Stryker (n 4), at 7. 

23 Ibid. 
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of Currah24, Spade25, Juang26, and others challenges “transgender rights” as a 

category analogous to “gay/same-sex rights” which they feel remains too 

committed to homonormative goals such as marriage equality or formal anti-

discrimination legislation, without paying attention to structural issues such 

as the intersections between gender variance and racism or disability studies.  

 

1.2.2 Gender identity and gender modality 

 

The characterisation of gender identity has, for the purposes of this thesis, two 

facets. Firstly, there is the positivist meaning of the term; the ways in which 

the law describes and prescribes gender identity(-ies). Secondly, there is the 

philosophical basis of gender, and gender identity, which is further explored 

in section 1.2.3 as it relates to the formation of the gendered subject. While 

the place of the law is to prescribe the boundaries of gender identity as it sees 

them, the theoretical background to gender identity is far less easy to 

categorise. For the purposes of clarity, this section will first elucidate the 

definitional and positive meanings of gender identity and its operative terms. 

 

The definition of gender identity in international human rights law is 

generally considered to be that formulated by the Yogyakarta Principles 

(2007), which state that: 

 

Gender identity is understood to refer to each person’s deeply felt 

internal and individual experience of gender, which may or may not 

correspond with the sex assigned at birth, including the personal 

sense of the body (which may involve, if freely chosen, modification 

 
24 Paisley Currah, ‘The Transgender Rights Imaginary’ in Martha Fineman (ed), Feminist 

and queer legal theory: intimate encounters, uncomfortable conversations (Ashgate 2009), 

at 245. 

25 Spade (n 1). 

26 Richard Juang, ‘Transgendering the Politics of Recognition’, Transgender Rights (n 20). 
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of bodily appearance or function by medical, surgical or other means) 

and other expressions of gender, including dress, speech and 

mannerisms.27 

 

The sequel document to the Yogyakarta Principles, YP+10 (2017), adds a 

further definition of gender expression: 

 

“…each person’s presentation of the person's gender through 

physical appearance – including dress, hairstyles, accessories, 

cosmetics – and mannerisms, speech, behavioural patterns, names 

and personal references, and noting further that gender expression 

may or may not conform to a person’s gender identity.”28 

 

and sex characteristics: 

 

“…each person’s physical features relating to sex, including genitalia 

and other sexual and reproductive anatomy, chromosomes, 

hormones, and secondary physical features emerging from 

puberty.”29 

 

The World Professional Association for Transgender Health (WPATH) adds 

that, “the expression of gender characteristics, including identities, that are 

not stereotypically associated with one’s assigned sex at birth is a common 

and culturally diverse human phenomenon [that] should not be judged as 

inherently pathological or negative.”30  

 
27 Introduction to the Yogyakarta Principles. 

28 Preamble to the Yogyakarta Principles +10.  

29 Ibid.  

30 WPATH De-Psychopathologisation Statement, 26th May 2010. 
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Non-binary trans scholar Florence Ashley also posits the term, “gender 

modality,”31 meaning, “how a person’s gender identity stands in relation to 

their gender assigned at birth”. Gender modality is therefore a relational term, 

as are its operators ‘cisgender’ and ‘transgender’. It is submitted that non-

binary is also a gender modality, as it expresses a relation between the 

individual and their gender identity, as well as with societal gender standards.  

 

The operators of gender modality take different forms. To be cisgender is to 

identify with the gender to which one was assigned at birth. The etymology 

of the term ‘cis’ derives from the Latin; cis (on the same side as) is the 

opposite of trans (across from). Cisgender persons are usually the majority in 

a given society; cisgender is the normative modality. As such, they enjoy the 

privilege of conformity and are less likely to experience discrimination or 

stigma for non-adherence to the social norms governing gender. A cis-

normative legal, societal, or governmental system accords legitimacy to 

persons who conform to the gender model expected for them at birth. Such a 

regulatory system therefore disadvantages some subjects on the grounds of 

their gender modality. 

 

In Anglosphere parlance, a transgender person is one who experiences a 

gender identity that is not congruent with that which was assigned to the 

individual at birth. However, ‘transgender’ signifies a particular paradigm for 

the subject’s origination in accordance with its relationality. In context, the 

term ‘transgender’ signifies a person who was assigned a particular gender at 

birth, usually socialised as would a person of that gender be, and having then 

experienced a transition from one binary pole on the gender spectrum to the 

 
31 Florence Ashley, “‘Trans’ is my Gender Modality: A Modest Terminological Proposal”, 

forthcoming in ‘Trans Bodies, Trans Selves’ (ed. Laura Erickson-Schroth), OUP, 2021. 

Available online at 

<https://www.florenceashley.com/uploads/1/2/4/4/124439164/florence_ashley_trans_is_my

_gender_modality.pdf> as of September 17th 2019. 

https://www.florenceashley.com/uploads/1/2/4/4/124439164/florence_ashley_trans_is_my_gender_modality.pdf
https://www.florenceashley.com/uploads/1/2/4/4/124439164/florence_ashley_trans_is_my_gender_modality.pdf
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other with a clear break. The transition is usually accompanied by a medical 

narrative, in which the person feels a disconnect between her gender identity 

and the social expectations of her gender presentation and seeks medical 

assistance to alleviate the discrepancy. She enters a pathologised process 

wherein the legitimacy of her claim is reduced to her level of conformity with 

the symptoms of a diagnostic for Gender Identity Disorder, and she is aware 

that failure to manifest those symptoms correctly could lead to her being 

refused gender-affirming medical care and legal gender recognition.  

 

The narrative of a clearly intelligible change of differentiated, opposed 

genders does not map clearly onto the lives of many gender-variant persons, 

and trans writers across disciplines have elucidated their issues with this 

paradigm. In particular, one gender modality that does not correlate with the 

narrative is that of the non-binary person. Non-binary is an umbrella term for 

many different manifestations of gender, named or otherwise, categorisable 

or not, which do not fit within the male/female binary. They may identify with 

a static identity, or experience gender as fluid. Monro writes that non-binary 

identities are best considered through the lens of gender pluralism: 

“conceptualising gender as plural, as a spectrum, a field, or intersecting 

spectra or continua.”32 This allows for, “moving beyond flawed ontologies 

that entrench gender binaries.”33 Whether the individual has come to their 

non-binary identity later in life, or has been socialised in an identity other than 

binary male or female from an early age, the non-binary person is a challenge 

to the simple narrative of ‘transgender’. Without an obvious transition from 

one clearly defined gender to another, non-binary gender modality also does 

not fit the medical paradigm of what a transgender persons looks like. The 

lack of willingness to comply with the narrative leaves the non-binary body 

in a state of unruliness; likewise, binary-identified trans persons who do not 

 
32 Surya Monro, ‘Non-binary and genderqueer: An overview of the field” (2019) 20(2-3) 

International Journal of Transgenderism 126 at 127. 

33 Ibid. 
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wish to follow the path laid down by medicine and law remain less intelligible 

and continue to pose a problem for regulation of gender identity.  

 

1.2.3 Subjectivation: creating the gender-variant subject 

 

“The self has… not to be discovered but to be constituted through the force 

of truth.”34 

 

The creation of the gendered subject has two facets: firstly, the creation of 

genders, a process which predates and presupposes the subject themselves; 

and secondly, the manner in which the gendered subject is created and creates 

themselves in their physicality in accordance with their identified gender. 

Gender is a continuing narrative, a perpetual becoming. It is perpetuated by 

the acts of gendered subjects and its function as constitutive operates in 

parallel with the operation of the body.  

 

Gender identity is a social construction. It is formed through performative 

acts - in speech, expressions, social interactions, repeated and given power in 

that repetition. This power:  

“…not only acts upon a preexisting subject but also shapes and forms 

that subject… to become subject to a regulation is also to become 

subjectivated by it, that is, to be brought into being as a subject 

precisely through being regulated.”35  

The gendered subject does not exist in a vacuum. The act of writing about, 

speaking about, or naming one’s gender identity or modality is a constitutive 

act. The act of inscribing terms for legitimate gender identities in law is a 

 
34 Michel Foucault and others, About the Beginning of the Hermeneutics of the Self: 

Lectures at Dartmouth College, 1980 (The University of Chicago Press 2016), at 168. 

35 Judith Butler, Undoing Gender (Routledge 2004), at 41. 
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more binding form of this action. This section explores what this means and 

how gender is constituted through linguistic and performative acts. 

 

The foundational theory of gender is that which was described by Butler in 

Gender Trouble.36 Utilising Foucault’s concept of systems of regulatory 

power as producing the subjects of their regulation by iteration in positive or 

negative terms, Butler describes gender as a series of performative acts. 

Performativity is, “a regularized and constrained repetition of norms.”37 

Gender is not a choice, but nor is it an inherent aspect of humanity; it is a 

socially constructed system of acts, which have been given the meaning of 

producing ‘male’ or ‘female’ identity through their conjunction and 

repetition. The repetition of social actions also means that gender cannot be 

thought of as wholly formed by the individual; it is, “constrained by… what 

remains radically unthinkable.”38 Gender, as, “the cultural meanings that the 

sexed body assumes”39 belies the theory of biological essentialism - the 

assumption that social gender roles will map neatly onto bodies sexed male 

or female. The theory of gender trouble also problematises the notion of 

biological sex in itself; if the characteristics that we call male or female are 

productive of the male or female subject, then it follows that that subject is 

itself created, via subjectivation, rather than an inherent, natural human 

characteristic. The “problematic gendered matrix”40 through which we read 

sex confers meaning on to the material body, naming it as one or other 

category in accordance with the matrix of intelligibility constructed by our 

society. This heterosexual matrix was explained by Cossman as holding that, 

“[t]he bodies that make sense are those presented as reflecting a stable sex, 

expressed through a stable gender that is oppositional and hierarchical, 

 
36 Judith Butler, Gender Trouble (Routledge 1990). 

37 Judith Butler, Bodies That Matter (Routledge 1994), at 60. 

38 Judith Butler, Bodies That Matter (n 36), at 59. 

39 Judith Butler, Gender Trouble (n 35) at 6. 

40 Judith Butler, Bodies That Matter (n 36) at 5. 
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defined in and through the practice of heterosexuality.”41 In terms of 

theorising transgender and the law, it is possible to conceive of a “cisgender 

matrix”: a system of intelligibility in which identities are privileged that 

perform a binary, stable, mono-identity. Congruence with observable sexual 

characteristics is the lens through which the cisgender matrix frames its 

subjects; those who transgress the binary, go through gender transition 

(particularly without medical interventions), or shift between fluid identities 

are those rendered less or non-intelligible.  

 

Sex characteristics, both primary and secondary, are some of the most basic 

indicators from which gender is read. The presence or absence of a penis, a 

vagina, or breasts, along with secondary characteristics like facial or body 

hair, face shape, and weight distribution, are considered generally to be 

markers of the gender with which the individual under scrutiny wishes to be 

marked. However, the existence of persons with intersex or variant sex 

characteristics further destabilises the idea that biology is destiny, as sex 

characteristics can be empirically shown not to be universally dyadic. Sex is 

also a socially constructed category, much like gender; although it appears to 

be biologically innate, the discourse of sex “markers” or “characteristics” 

show that sex, like gender, is a system of categorisation of hegemonic 

normative attributes and behaviours. 

 

The gendered subject, then, to remain intelligible, must display coherent 

physical gender-related characteristics; must physically embody and 

materially perform constitutive acts of gender with their own bodily 

presentation. This narrative is what underlies the pathologisation of gender 

diversity. The need for physical congruence is also a factor underpinning the 

medical diagnoses imposed on trans and other gender-variant persons for 

decades. In many instances a medical diagnosis is required for access to legal 

 
41 Brenda Cossman, ‘Gender Performance, Sexual Subjects and International Law’, Gender 

Issues and Human RIghts Voume III, ed. Dianne Otto (Edward Elgar 2013). 
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gender recognition procedures; some laws mandate particular interventions, 

usually surgical and irreversible.42  

 

Requiring a medical diagnosis in order to access civil legal procedures puts 

the onus on the gender-variant subject to manifest that variance in a manner 

congruent with medical parameters; this is an example of regulation that 

creates a coherent legal subject. Normative decisions made by medical and 

psychological professionals become the arbiter of whether the trans person 

can obtain full legal personhood. This is a coercive encounter where the 

reality of the individual’s lived experience is translated into the discourse of 

the medical field, “a discourse that is not yours… that effaces you in the act 

of representing you… that denies the language you might want to use to 

describe who you are.”43 

 

1.2.4 The medicalised gender-variant subject 

 

Since the release of the DSM-544 in 2013, the diagnosis given to a transgender 

person presenting to their psychiatrist is Gender Dysphoria. The previous 

diagnosis, Gender Identity Disorder, was removed from the fifth edition of 

the DSM in recognition of the fact that transgender identity in and of itself is 

not a mental disorder. A diagnosis of gender dysphoria requires that the 

person experience, “a marked incongruence between one’s 

experienced/expressed gender and assigned gender”; “a strong desire to be 

rid of one’s primary and/or secondary sex characteristics” because of that 

incongruence; “a strong desire for the primary and/or secondary sex 

characteristics of the other gender”; “a strong desire to be of the other gender 

 
42 The European Court of Human Rights case of AP, Garcon, and Nicot v France ended the 

practice of compulsory sterilisation within Council of Europe member states in 2017. 

43 Judith Butler, Undoing Gender (n 34) at 91. 

44 Diagnostic and Statistical Manual 5; the encyclopedia of psychiatric conditions written 

by the American Psychiatric Association and periodically updated to reflect advances in the 

field.  
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(or some alternative gender different to one’s assigned gender)” and other 

factors; as well as “clinically significant distress or impairment.”45  

 

The diagnosis is problematic for a number of reasons, not least its sudden 

shift from a binary paradigm - “the other gender” - to a multi-gender paradigm 

- “or some alternative gender”. The recognition that some trans persons do 

not identify with a binary oppositional gender is undercut by the biological 

essentialism of the language that assumes that there is an “other gender” and 

that physical sex characteristics are the pre-eminent material part of an 

individual’s decision to transition. The existence of trans and gender-variant 

persons who do not identify with a binary gender is delegitimised by this 

process. Furthermore, the use of a DSM diagnosis in law is a neocolonial 

action, which, by exporting American/Eurocentric standards as the most 

legitimate form of trans identity, takes agency away from persons in other 

parts of the world who do not subscribe to the binary gender model and whose 

lived experience of gender has not developed a presentation that is intelligible 

to the Westernised medical establishment.  

 

The negative effects of imposing a diagnostic model on persons seeking to 

access either further gender-affirming healthcare, or civil legal recognition, 

are clearly visible in the causes for litigation which populate the following 

chapters. From the jurisprudence of the European Court of Human Rights, 

which slowly rejected the ‘biological sex-based’ Corbett v Corbett46 model 

as it grew more responsive to the demands of trans persons for recognition 

without pathologisation, to the shift in thought of McKechnie J between the 

Foy 147 and Foy 248 cases, the voices of trans persons become more relevant 

to the discussion as the jurisprudence evolves. A similar shift is seen in the 

 
45 Ibid. 

46 Corbett v Corbett [1971] High Court of England and Wales [1971] P 83. 

47 Foy v an t-Ard Chláraitheoir 1 [2002] High Court of Ireland [2002] IEHC 116. 

48 Foy v an t-Ard Chláraitheoir 2 [2007] High Court of Ireland [2007] IEHC 470. 
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legislations enacted by States over the course of the time period surveyed. 

The UK Gender Recognition Act 2004, for example, requires that an 

applicant for legal gender recognition include a certification of gender 

dysphoria made by a medical professional and/or a psychologist. However, 

the Irish Gender Recognition Act 2015 operates on a self-declaration model, 

requiring no medical diagnosis or affirmation before an application can be 

made for legal gender recognition. The trend in the law of gender recognition 

has moved away from a highly prescriptive model to one which is more 

responsive to the needs of the individuals in question. 

 

 

1.3 The gendered citizen 

 

1.3.1 Language as constitutive of the person 

 

The core of the construction of gender identity in law is the language used to 

describe it. Language is constitutive; language creates the comprehensible 

boundaries of the identity and dictates how those boundaries will be filled. 

Language is also a delimiter - it dictates how far an identity can expand before 

it crosses the borders of the legal category to which it has been assigned. For 

law, in particular, linguistic precision is vital, as the inscription of gender 

identity into law can dictate the eligibility or exclusion of persons from 

regimes of rights and recognition. Identities that are legible to the law are 

considered to be legitimate; those that remain outside the linguistic bounds 

remain in law’s silence. In those silences, the legal personhood of the subject 

becomes almost unreal, unrecognised. This process of subjectivation, where 

“regulatory power not only acts upon a preexisting subject, but also shapes 

and forms that subject… [means that] to become subject to a regulation is also 

to become subjectivated by it, that is, to be brought into being as a subject 

precisely through being regulated.”49 In making laws about a legal subject, 

 
49 Judith Butler, Undoing Gender (n 34), at 41. 
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that subject is brought into being precisely as defined by law. If, as Butler 

asks, one is created in “injurious terms,”50 how does this affect the place of 

the individual in society and before the law? 

 

For example, if the law dictates that only binary identities are legitimately 

able to be registered on the birth certificates of babies born in that country - 

that the only language available to name the subject is “male” and “female” - 

then babies must be classified as male or female. This is a particular concern 

of parents of children born with intersex, or indeterminate sex, characteristics, 

who are less easily categorised on genital presentation at birth. This inability, 

combined with the almost-universal legal standard that babies be given a 

registered sex at birth or soon after, has led to generations of children with 

intersex characteristics enduring medically unnecessary surgeries to 

‘normalise’ their genitals so that they could be classified with a binary sex 

identity. The exigencies of the law, in this case, require literal medical 

violence to be enacted on children in order that they become legible legal 

subjects.  

 

Butler, assuming the position of the individual under subjectivation, asks 

“Who can I become in such a world where the meanings and limits of the 

subject are set out in advance for me? By what norms am I constrained as I 

begin to ask what I may become? And what happens when I begin to become 

that for which there is no place within the given regime of truth?”51 Butler is 

referencing the Foucauldian notion of the “politics of truth”;52 the idea that 

there are, outside of the law and parallel to it, “regimes of truth,” which 

govern the way in which individuals are read and understood by society. This 

will be further discussed in its relation to juridical power in Section 1.4.1 

below. At the individual level, the ‘regime of truth’ that governs gender is not 

 
50 Judith Butler, Bodies That Matter (n 36), at 123. 

51 Judith Butler, Bodies That Matter (n 31), at 58. 

52 Michel Foucault, The Politics of Truth (Semiotext(e) 2007). 
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just a creation of the law - although the law affirms and strengthens its 

governmental power - but of medicine, culture, and society itself. The 

gendered individual may relate to gender according to their own identity, but 

in order to become legible to society, they must choose whether to conform 

to a given set of codes that decree everything from their speech and dress to 

the physical characteristics of their body itself.  

 

1.3.2 Citizenship, the abject, and the sexual subaltern 

 

The use of the term ‘the gendered citizen’ in this section is deliberate, as what 

is to be considered is the individual subject’s connection to society at large, 

to the structures of State, and to the legal powers that be in their jurisdiction. 

Citizenship is a contested term, which can be deployed in the service of many 

ideas. Citizenship can also be questioned in social, legal, sexual, gender, 

migrant, and many other aspects. In colloquial terms, citizenship is the status 

of belonging to a State with the attendant rights and responsibilities that 

follow. Wilson cites definitions such as “‘citizens are regarded as autonomous 

individuals who make choices, as individuals who are bound together by a 

“social contract”” and “‘as social and political people whose lives are 

intertwined ... such “communal” citizens share with their neighbors common 

traditions and understandings which form the basis for their public pursuit of 

a common good’.”53 Critical scholars also posit other potential citizenships, 

which occur outside of formal law. However, these are disputed, as is the term 

itself, for its potential to be a tool of regulatory power structures. This section 

examines the concept of citizenship in its inclusionary and exclusionary 

aspects, the groups who are excluded from its validation, and its relationship 

to human rights.  

 

 
53 Angelia Wilson, ‘The ‘neat concept’ of sexual citizenship: a cautionary tale for human 

rights discourse’ (2009) 15 Contemporary Politics 1, at 74. 
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Legal citizenship as it is practised in the main is a regime of power, which 

dictates which subjects are legitimate for the purposes of Government and 

law. Kapur writes that legal citizenship developed as part of the liberal rights 

paradigm that dominated modernity and the age of colonialism.54 Citizenship 

became a tool of domination; the settlers claimed that they had the right to 

occupy the land and impose a new legal system on the peoples already living 

in the territory. Along with this legal system came the ability to deem certain 

groups of persons as worthy, or not worthy of full political participation and 

societal equality. In India, the Criminal Tribes Act of 1879 allowed the British 

colonial government to deem certain sections of society as less human, 

innately predisposed to crime and social discord, and in need of surveillance. 

This Act - along with many other non-capitalised acts of coloniality - gave 

the British governors the power to invent a binary that excluded the targeted 

Indian communities. Although citizens were afforded human rights such as 

equality and non-discrimination, the non-citizen, the Other, could 

legitimately be excluded as they were seen to be less than fully human - and 

rights could only be given to full persons. By this logic, native populations of 

subjugated territories, women, gender- and sexuality-based minorities, and 

any other who deviated from the colonial ideal of the gender-normative white 

European man, could be excluded from the human rights sphere without 

causing cognitive dissonance. By limiting the legal project to those who had 

achieved, “a degree of civilizational maturity,”55 the colonisers could 

simultaneously set themselves up as an unimpeachable governing class, and 

justify their legal subordination of the Indian population.  

 

Law, “became one site on which to construct the subjectivity of the Other as 

distinct and external to the liberal circumference of rights and entitlements.”56 

In this manner, legal citizenship became an exclusionary device, which could 

 
54 Ratna Kapur, ‘The Citizen and the Migrant: Postcolonial Anxieties, Law, and the Politics 

of Exclusion/Inclusion’ (2007) 8 Theoretical Inquiries in Law 537. 

55 Kapur (n 43), at 542. 

56 Ibid. 
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be used at the discretion of the governing power to include or exclude subjects 

according to their own norms. One of the reasons for which people were 

excluded was sexual or gender deviance. What Foucault refers to as, “the 

deployment of sexuality” was utilised to spread normative standards on 

gender and sexuality by applying medicalised and stigmatising discourse to 

‘native’ forms of gender and sexual expression. This was a form of, “state-

directed racism [which] furnished this technology of sex with a formidable 

power and far-reaching consequences.”57 Sexuality was deemed ‘perverse’ if 

it was not deemed normal, and in consequence, the practitioners of that 

sexuality could be excluded from society and the remit of human rights, as 

well as being deemed sick or contagious - as happened with the hijra 

communities in India after the passage of the Criminal Tribes Act. Tradition 

deemed that hijra family structures would adopt children or young people and 

bring them up within the community; however, the Criminal Tribes Act 

outlawed this practice as the colonial government did not want children being 

inducted into what they saw as the perversions of the hijras.  

 

Subaltern studies “took shape in the 1980s as a project for rewriting the 

history of South Asia outside the bounds of colonialist, elite nationalist, and 

Marxist frameworks.”58 Its scholars wished to change the dominant narratives 

by, “developing alternative models of history and politics attuned to the 

agency of subordinated social groups.”59 The subaltern, the excluded Other 

of the colonial project, was to be centred. Antonio Gramsci co-opted the term 

“subaltern” from military vocabulary, and used it to indicate subordinate 

social groups in a manner that draws attention to their positioning within 

structures of power.60 Kapur introduced the concept of the “sexual subaltern,” 

 
57 Michel Foucault, The History of Sexuality Volume 1: The Will to Knowledge (1st 

American ed, Pantheon Books 1978), at 119. 

58 Byrd and Rothberg, ‘Between Subalternity and Indigeneity’ (2011) 13 Interventions 1, at 

2. 

59 Ibid. 

60 David Arnold, “Gramsci and Peasant Subalternity in India”, in Vinayak Chaturvedi (ed), 

Mapping Subaltern Studies and the Postcolonial (Verso 2012). 
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which she defined as, “intended to bring together the disparate range of sexual 

minorities within postcolonial India, without suggesting that it is either a 

homogenized or stable category.”61 Sexual subalternity stands in opposition 

to what Cabral and Viturro define as sexual citizenship:  

“…that which enunciates, facilitates, defends, and promotes the 

effective access of citizens to the exercise of both sexual and 

reproductive rights and to a political subjectivity that has not been 

diminished by inequalities based on characteristics associated with 

sex, gender, and reproductive capacity.”62  

It is clear to see the operation of sexual subalternity in both the national 

jurisdictions of study in this thesis; in India, the alienation from the 

mainstream of gender-diverse communities, and in Ireland, the suppression 

of sexuality that differed from the cisheteropatriarchal procreative norm. 

 

That which is, “something rejected from which one does not part” was 

defined by Kristeva as the abject:  

“[i]maginary uncanniness and real threat... It is thus not lack of 

cleanliness or health that causes abjection but what disturbs identity, 

system, order. What does not respect borders, positions, rules. The in-

between, the ambiguous, the composite.”63  

The sexual subaltern, the Othered individual denied full citizenship, is the 

abjected of the State. Denied full citizenship, they are rejected, but they 

remain under the State’s purview and are part of its subjects. Thus, they 

remain a reminder that not all residents of the State, or social citizens of the 

State, are afforded equality. As an effort to return from abjection and create a 

meaningful place in society, theorists like Weeks posit other lenses of 

 
61 Ratna Kapur, ‘Law and the Sexual Subaltern: A Comparative Perspective’ (2000) 48 

Cleveland State Law Review 15. 

62 Mauro Cabral and Paula Viturro, ‘(Trans)Sexual Citizenship in Contemporary 

Argentina’, Transgender Rights (n 20) at 262. 

63 Julia Kristeva, Powers of Horror: An Essay on Abjection (Columbia University Press 

1982), at 4. 
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citizenship. Weeks’ “sexual citizen” takes its shape in two “moments”64: the 

moment of transgression and the moment of citizenship. In transgressing 

social norms, members of newly organised social groups such as queer or 

trans persons take their place in society; however, their movements also 

demand, “inclusion [and] the acceptance of diversity… [and] a broadening of 

the definition of belonging,” which Weeks cites as the moment of citizenship. 

This is not a formal declaration of legal citizenship emanating from the 

machinery of State, but a claim to social citizenship with its attendant rights 

and responsibilities. The sexual citizen is a challenge to the traditional order 

of society and law, problematising the regulatory regimes that govern formal 

citizenship by its contention for equality and recognition. In making such a 

challenge, the sexual citizen may use the institutions of State for its own 

devices, such as lobbying for legislation on equality or taking court cases to 

strike down unfair statutes or policies, and by so doing gain more legitimacy 

as a legible social actor. As Foucault writes, discourse can become both, “an 

instrument and an effect of power, but also… a point of resistance and a 

starting point for an opposing strategy.”65 

 

 

1.3.3 Regimes of non-juridical power 

 

Conceiving of a State in terms of strata of legitimate and illegitimate citizens 

helps to ground the Foucaldian theory that power is not a top-down operation; 

rather, power is a function of every apparatus in society, State and non-State. 

Foucault describes it as:  

 

the multiplicity of force relations immanent in the sphere in which 

they operate and which constitute their own organization; as the 

 
64 Jeffrey Weeks, ‘The Sexual Citizen’, (1998) 15 Theory, Culture and Society 3, at 35. 

65 Michel Foucault, The History of Sexuality Volume 1 (n 56), at 101. 
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process which, through ceaseless struggles and confrontations, 

transforms, strengthens, or reverses them; as the support which these 

force relations find in one another, thus forming a chain or a system, 

or on the contrary, the disjunctions and contradictions which isolate 

them from one another; and lastly, as the strategies in which they take 

effect, whose general design or institutional crystallization is 

embodied in the state apparatus, in the formulation of the law, in the 

various social hegemonies.66 

 

A social hegemony is to be understood as both the, “general direction 

imposed on social life” by the social majority, and the power structures which 

enable the majority to continue setting those norms.67 Cisnormativity, the 

marginalisation of gender diversity, and heteropatriarchy, the structuring of 

society into heterosexual, male-dominated relationships, are the social 

hegemonies most pertinent to this thesis. These are power structures that do 

not have distinct administrative or punitive apparatus; they are not 

immediately visible in the manner of the police or the criminal justice system. 

However, the operation of these systems of power permeate the lives of 

subjects all the same. The very iterations of gender and sexuality are examples 

of non-juridical power structures with real bearing on the existence of 

subjects and their eligibility for full social citizenship. 

 

There are two aspects of gender and power to be discussed here: firstly, 

gender normativity itself and the manner in which it creates inclusions and 

exclusions; and secondly, the interactions of gender-variant individuals with 

societal institutions in which gender is a defining factor. The two work in 

parallel, with the normativity surrounding gender creating for social 

 
66 Michel Foucault, The History of Sexuality Volume 1 (n 56) at 93. 

67 Antonio Gramsci and Joseph A Buttigieg, Prison Notebooks (Columbia Univ Press 

1992). 
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structures a framework to judge the compliance, or otherwise, and 

acceptability, or otherwise, of the subject. 

 

For this author, the discussion of gender normativity falls under the heading 

of the gendered citizen for precisely this reason: although the subject of 

theoretical inquiry, gender norms have visible societal effects and variant 

gender identity and expression are reasons for the marginalisation of gender-

diverse communities from the broader social sphere. As Ewald writes, there 

is a distinction between the norm itself and, “the apparatus, institution, or 

technique of power that brings it into action and functions according to its 

principles.”68 The norm is the creator of a social order; it is not an inherently 

repressive phenomenon. Ewald defines normalisation as, “less a question of 

making products conform to a standard model than it is of reaching an 

understanding with regard to the choice of a model.”69 In gender terms, 

gender normativity does not force the individual to be masculine or feminine, 

male or female. Gender normativity is the manner in which Western society 

has created a male/female binary and a heterosexual relationship modality as 

the ‘normal’ forms of existence. Butler describes normativity as follows: 

 

“Normativity has this double meaning. On the one hand, it refers to 

the aims and aspirations that guide us… the commonly held 

presuppositions by which we are oriented… On the other hand, 

normativity refers to the process of normalization, the way that certain 

norms, ideas and ideals hold sway over embodied life, provide 

coercive criteria for normal “men” and “women”. And in this second 

sense, we see that norms are what govern intelligible life… And that 

when we defy these norms, it is unclear… whether our lives are 

 
68 François Ewald, ‘Norms, Discipline, and the Law’ [1990] Representations 138, at 153. 
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valuable, or can be made to be, whether our genders are real, or ever 

can be regarded as such.”70 

 

This description of normativity aligns with Ewald’s “rules of judgement”. 

The citizen steps outside the social gender norms; the gender-variant subject 

therefore loses their intelligible place in society. They must remain living in 

society, however; they become abjected and marked with abnormality. The 

human rights violations that are described in the case studies in this thesis, 

from discrimination to physical violence, are immanent upon this stigma. If 

an individual’s life is not “valuable” and their gender is not “real”, then the 

rules and regulations governing what is considered acceptable, “normal,” 

societal behaviour must not apply to that individual. If the norm determines 

what is worthy of inclusion in the spectrum of normal, then it creates an 

opposing exclusion of what is abnormal and deviant. 

 

Before attending to the interactions between this gendered subject-citizen and 

the law, it is also important to take into account the other systems of power 

that influence the individual’s life and how they see, and are seen by, the law. 

Spade has written extensively on the theme of the administrative and medical 

barriers imposed on transgender persons.71 He writes that a critical trans 

politics should, “demand[] more than legal recognition and inclusion, seeking 

instead to transform current logics of state, civil society, security, and social 

equality.”72 The “regimes of practices and knowledges,”73 which he cites are, 

along with the formal law, the techniques of power that help to shape and 

enact the norms of gender across society. So the, “administrative systems that 

classify people actually invent and produce meaning for the categories they 

administer, and… those categories manage both the population and the 

 
70 Judith Butler, Undoing Gender (n 34), at 206. 

71 Spade’s frame of reference is the United States, but his analysis is useful in the context of 

other Western societies also. 

72 Spade, (n 1) at 1.  

73 Spade (n 1), at 3. 
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distribution of security and vulnerability.”74 The two systems that Spade cites 

in particular are the medical system and the administrative classification of 

gender, which, he writes, “may be more high-stakes for trans well-being… 

than the symbolic realm of individual/intentional discrimination.” 

 

As was discussed in Section 1.2.3 above, the pathologisation of gender 

variance and transgender identity is an ongoing barrier for trans people 

seeking recognition. In the majority of countries that have gender recognition 

laws, there is a requirement for a medical or psychological examination, 

certification, or approval before the legal gender recognition process can 

begin. Although the Irish legislation and the Indian Bill do not have such a 

requirement in their present form, until the parliamentary debate stage they 

also contained similar provisions. Pathologisation affects the individual’s 

ability to rectify their status in the eyes of the law; it can also sometimes affect 

their ability to access necessary healthcare - as is the case in Ireland, where 

hormonal or surgical trans-related medical interventions cannot be accessed 

through the health service until a specialist has diagnosed gender dysphoria. 

An inability to access social and healthcare services without the medium of a 

medical authority constricts the ability of the gender-variant person to take a 

full part in society. It can also cause problems with other aspects of gender-

variant life, such as where official recognition, predicated on medical 

approval, is required before a child can attend a single-sex school or a person 

can change a gendered social security identifier. Pathologisation, as 

previously discussed, also has greater effects for non-binary persons, as the 

diagnosis of Gender Dysphoria requires them to enter a narrative of belonging 

to a binary gender, which they may not identify with in any way. 

  

1.4 The gendered law 

 

 
74 Spade (n 1), at 11. 
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Questions of recognition and gender marker change lead inevitability back to 

questions of the law. How does the law interact with gender identity, and what 

identities are legible to the law? How do gender norms influence the law’s 

development? And is law merely a method of repression and normative 

power, or can it also provide occasions for resistance? Having explored the 

encounter between the gender-variant citizen and the law, this section now 

turns its attention to the law itself and its part in this encounter. The law will 

be examined under three headings: regimes of legal power; how the law 

encounters the gender-variant subject; and the uses and limits of international 

human rights law.   

 

1.4.1 Gender and regimes of juridical power 

 

The law does not exist in a vacuum. In its purely positivist form, as a book of 

rules, it has still been influenced by its historical context and the values of its 

drafters. Laws are frequently amended, repealed, or replaced in order to 

remain current and contextual. Put into practice in the real world, the law 

becomes one of a vast network of systems acting on society, tangible and 

intangible, national and international. It is influenced by domestic policy and 

international institutions, not to mention the flows and currents of global 

geo/politics.  

 

Law and society operate in a reciprocal relationship. The population of a State 

creates its law, whether it be through representative democracy or direct 

referendum-style votes. However, the law also shapes society. If “every 

society has its regime of truth”, then the law is a preeminent source of that 

social Truth, and the means by which it is moderated and applied to the lives 

of citizens and residents of the State. Law divides society into the intelligible 

and the unintelligible, the thinkable and the unthinkable. As Kristeva writes, 

“if I am affected by what does not appear to me to be a thing, it is because 
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laws and structures of meaning govern me.”75 Law, for Kristeva, has the 

power of not only creating the abjected individual, but of creating that 

relational acknowledgement between legitimate subject, and illegitimate. 

After all, because law is a human creation, “what is... outside the law... has 

been relegated there.”76 

 

Law can be thought of as a normative system with a punitive force. It has both 

top-down disciplinary function and horizontal regulatory effect. As Foucault 

informs us, disciplinary effects are those which can be applied to the 

individual to induce compliance in an unruly subject, while regulatory 

systems do not need to have an associated disciplinary apparatus to produce 

their effects. Butler describes, “a certain regulatory regime, one that informs 

the law, and also exceeds the law”77 as the means of producing levels of 

human intelligibility. This regime manifests in the law as legal recognition, 

which can be applied to any sphere of social life, from formal citizenship to 

the legal recognition of gender marker change.  

 

A regulatory regime surrounding gender and its expression permeates the law 

of most societies and international organisations. Feminist scholars of 

international law have long critiqued and contested the gendering of law at 

the global and regional levels, as well as of course in the domestic legal sphere 

of many countries. Gender interacts with law at every stage of its creation and 

operation. In this project, the jurisdictional analyses show the gendering of 

law in Constitutions, statutes, and the deliberations of international human 

rights courts and bodies. The gendered subject is considered and categorised 

in a definitive act of regulation, being confined to her function in the home,78 

 
75 Kristeva (n 62, at 10). 

76 Judith Butler, Bodies That Matter (n 36), at 73. 

77 Judith Butler, Undoing Gender (n 34), at 57. 

78 See Chapter 3.3. 
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not physically altered enough to be considered to be his true gender,79 or 

consigned to a disadvantaged minority on account of their gender 

expression.80 Some law is deliberately targeted at persons of particular 

genders - usually women or gender-variant persons - while others become 

gendered in the process of their writing and implementation. There are 

therefore two operators at work here: firstly, the gendering of law itself, and 

secondly, the gendered implications of the law. Whether the function of the 

law is repression or rights-giving, the law interacts differently with subjects 

depending on their gender, and diversely gendered subjects experience the 

effects of the law differently. Laws are constitutive of their subjects, and the 

formation of any model of a gendered legal subject is a normative function, 

intentional or otherwise. Even where the law is expressing what its drafters 

feel to be the natural social order, the act of formulating and drafting the law 

creates a normalised version of that order, which, by virtue of entering the 

statute books and by that function, the social consciousness, will have 

consequences for society on an ongoing basis. 

 

The drafters of law have particular intentions for their work. Frequently, laws 

are made not just to solve a particular problem, but in the light of religious, 

moral, or aspirational ideologies. In performing any analysis of a law, it is 

vital to interrogate the paradigm shared by the drafters. The behaviours or 

identities targeted by the law, the citizens it considers to be legitimate or 

otherwise, and the desired outcome of the law are all influenced by the 

drafters’ outlook. This is particularly visible and well documented in the case 

of postcolonial legal systems such as the two under study in this thesis. Both 

Ireland and India adopted new Constitutions and many new statutes in the 

wake of their independence from the British colonial powers. The writing of 

these laws was openly held to be the founders’ attempt to draft a new nation 

which would return to its own values and free itself from the colonial mindset. 

However, in practice, many of the new laws would either constrain the social 

 
79 See Chapter 2.2. 

80 See Chapter 5.3. 
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participation of some gendered subjects or would disregard them entirely, 

consigning them to marginalised status. For “self-justification” purposes, a 

repressive law requires a story about life before the law;81 a narrative that will 

show the need for, and logic behind, the law. Colonial laws themselves tended 

to be justified by a ‘civilisation’ narrative: that the people living in the 

occupied territory could not be trusted to govern themselves as they were not 

as socially advanced as the incoming colonisers. In the postcolonial context, 

the narrative becomes the need to return to a national character with its own 

social and religious values, and to reject the trappings of the ‘foreign’ system 

that had been in place under the colonial power. The gendered subject is a 

frequent locus for these narratives, with gender being utilised as a signifier of 

national identity and unity. Historically, the advent of new legal regimes have 

tended to also impose new normative gender practices on a population in an 

attempt to regularise it further, particularly when, as with the post/colonial 

project, the new law is an attempt to shift the narration of the State in a 

different direction - more, or less, conservative; more in line with a certain 

characterisation of the national imaginary. These gender narratives, if made 

part of the legal system, become codified into a way of being. They are 

adopted into the national mythos of the new State, becoming a marker of the 

“imagined community” that is postcolonial nationalism. As Malinowski, 

quoted by Brennan, writes,  

“myth acts as a charter for the present-day social order; it supplies a 

retrospective pattern of moral values [and] sociological order… the 

function of which is to strengthen tradition and endow it with a greater 

value and prestige.”82  

This mythological power was utilised by postcolonial governments in both 

Ireland and India to weave gender normativity and gender-based notions of 

morality into their political and legal practice.  

 

 
81 Judith Butler, Bodies That Matter (n 31). 

82 Quoted in Timothy Brennan, “The national longing for form”, in Homi K Bhabha (ed), 

Nation and Narration (Routledge 1990). 
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In interrogating the law from the viewpoint of the gendered subject, then, the 

questions that need to be asked are: which identities are legible to the law? 

Which conditions govern that legibility? And, what is the effect of 

(il)legitimisation on a gendered subject? 

 

 

1.4.2 How the law encounters the gendered citizen 

 

The creation of laws giving legal recognition to transgender legal subjects is 

a major theme of this thesis; however, its research question asks how the law 

encounters gendered identities and gender variance overall, as well as how 

the gender-variant subject experiences the law. As previously discussed, the 

law does not solely regulate, but also creates -  subjectivates - its subjects. 

The categorisation of legal gender is a clear example of this operation in 

action. The gender-variant subject defies this categorisation and challenges 

the law to expand to include their variance. In this thesis the queer, 

transgender, and gender-variant subjects who are seen to challenge the law 

directly or indirectly through the institutions of international human rights are 

acting to change the “radically unthinkable”83 into the intelligible and by 

doing so, to claim a fuller citizenship and legal personhood. 

 

The regulation of gender falls under the realm of the biopolitical;84 that is to 

say, under the purview of the State to regulate the conditions of life of its 

population - to promote life, delay death (or otherwise), regulate reproductive 

activity, etc. Gendered subjects are biopolitically controlled in many ways. 

They also fall under the operation of biopower - the power to enact discipline 

on individual persons or bodies. In particular, legal gender recognition laws 

and their link to pathologisation of gender variance show the power of the law 

 
83 Judith Butler, Bodies That Matter (n 36), at 59. 

84 Michel Foucault and others, Society Must Be Defended: Lectures at the Collège de 

France, 1975-76 (1st ed, Picador 2003). 
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to demand that subjects change their physical bodies at will; that they can be 

sterilised or forced to take hormones or become a psychiatric patient before 

they are allowed perform the civil law act of changing the gender marker on 

their birth certificate and/or identity documents. As previously discussed, 

pathologisation is a major barrier to access to both legal gender recognition 

and other State services such as healthcare. The pervasive monitoring of the 

State of the bodies of gender-diverse persons shows the normative effect of a 

biopolitical process. Gender-variant identities and bodies are diverse. They 

are “unruly” because they do not conform to the binary gender norms on 

which Western society is based. The role of gendered law is to remake those 

bodies in its own image, which it does by making demands of the individual 

in order to ensure regularised compliance.  

 

This most direct example of the law forming its gender-variant subject is 

legislation on legal gender recognition, which usually allow for the individual 

to rectify the gender marker on their birth certificate - ie, to change the marker 

from that which was assigned at birth to that which conforms with their lived 

gender identity. In legal systems that rely on administrative population 

registers, this can also mean changing a gendered national social welfare 

number - something that also impacts healthcare access, education, or 

employment. In some countries it is necessary for the individual to change 

their legal gender before updating the gender markers on other documents 

such as a passport or driver’s licence.  

 

Butler writes that the encounter between the subject and the law in its power 

to confer intelligible sex must begin with, “a body trembling before the law, 

a body whose fear can be compelled by the law.”85 The subject’s need to be 

included means that they will submit to the law’s need to categorise and 

regularise. She continues, “an identification always takes place in relation to 

a law or, more specifically, a prohibition that works through delivering a 

 
85 Butler, Bodies that Matter, (n 36), at 65. 
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threat of punishment.”86 Identifying with a legal gender, in this view, is a 

coerced act, taken on pain of exclusion. However, the law is malleable, and 

can change through its repeated iterations. Butler’s judge, citing the law, 

“does not originate the law or its authority; rather, he “cites” the law, consults 

and reinvokes the law, and, in that reinvocation, reconstitutes the law.”87 The 

law reform processes depicted in this thesis explore the malleability of 

gendered law under the influence of time, social context, and pressure from 

actors both internal and external to the legal system. 

 

 

1.4.3 Human rights and gender variance 

 

As Chapter 2 of this thesis illustrates, the international human rights Treaty 

Bodies, Special Procedures, and Universal Periodic Review procedures of the 

United Nations are an important discursive forum for the protection and 

monitoring of the human rights of gender-variant persons. However, the 

inclusion of gender variance in the discourse and jurisprudence of these 

bodies is a relatively recent phenomenon and the understanding of trans rights 

they display is also very much in a process of formation. There remain 

questions to be asked about the manner in which human rights law encounters 

the gender-variant subject, and the utility of the international system to that 

subject as an instrument of change. In particular, it should be queried: What 

do human rights mean to the gender-variant subject? And, what human rights 

are affected by il/legitimisation of diverse gender identities? 

 

 
86 Ibid, at 69. 

87 Ibid (n 36), at 70. 
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The work of trans legal theorists such as Currah,88 Spade,89 Juang,90 and 

Thomas,91 have problematised the relationship between the concepts of 

human rights, and the visions of transgender freedom shared by activists. 

Human rights, it is argued, frames problems in an individualist manner - the 

harm done to one particular subject, which can be mitigated by enshrining a 

right to, for example, non-discrimination - when frequently the problems that 

result in that harm are systemic. Spade is concerning that an overreliance on 

human-rights framing renders those systemic, societal harms invisible, 

pointing in particular to anti-discrimination and hate crime laws.92 However, 

as Currah et al write, “rights discourse remains the commonsense of 

politics… The idea of rights provides a familiar, and thus quietly powerful, 

lexicon through which to challenge injustice.”93 Furthermore, they counter 

Spade’s argument about the individual basis of human rights by stating that  

“including transgender people in hate crime laws does not create 

change by enhancing penalties but by educating legislators, the media, 

the police, and the courts about the violence faced by trans people and 

by asking the public at large to side with the victims rather than the 

perpetrators of hate.”94  

The juridical intelligibility of rights claims is also a strong argument in favour 

of rights framing, particularly in the case of legal gender recognition, which 

forms the main rights claim discussed in this thesis. Framing legal gender 

recognition as necessary to uphold the rights to privacy, dignity, and family 

life and relationships for the gender-variant subject brings it under the fold of 

already recognised legal concepts. This means that it is more easily 

 
88 Paisley Currah, “The Transgender Rights Imaginary” (n 23). 

89 Dean Spade, Normal Life (n 1). 

90 Richard M Juang, “Transgendering the Politics of Recognition” (n 20). 

91 Kendall Thomas, “Are Transgender Rights Inhuman Rights?”, in Paisley Currah, 

Shannon Minter and Richard Juang, Transgender Rights (n 20). 

92 Spade, “What’s Wrong With Rights?” in Normal Life (n 1). 

93Paisley Currah, Shannon Minter and Richard Juang, ‘Introduction’ in Paisley Currah, 

Shannon Minter and Richard Juang (eds), Transgender Rights (n 20), at xxii. 

94 Ibid at xxiii. 
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justiciable, and, as will be seen in the analyses of jurisprudence in Chapters 

2-5, Courts are better able to ground their defence of trans and gender-variant 

subjects with a strong legal and precedential basis. 

 

It is, however, important to note that the end result of such rights claims does 

not automatically entail a particular sort of freedom for the claimants; indeed, 

as Kapur argues, the human rights system itself is a form of governance 

regime, which, encountering the queer or gender-variant subject, can be liable 

to award freedoms selectively and to those subjects that are prepared to render 

themselves most legible to the system itself. Kapur asks “when do 

international human rights become a project of ‘norming the queer’, rather 

than a queering of the norm, and when do they become complicit in the new 

imperialism that presents in the guise of the ‘gay international’?... Can rights 

ever perform an authentically counter-hegemonic role, even when sufficiently 

and effectively appropriated by radical or subversive identities or 

arguments?”95 This thesis does not presume to provide answers to these 

questions; rather, by drawing attention to the problems that can attend the use 

of human rights arguments and framing, it continually problematises, and 

provokes questioning of, the very framing itself. 

 

1.5 Conclusion 

 

This Chapter lays out the theoretical framework that underpins the analysis 

of legal systems and jurisprudence that makes up Chapters 2-5 of this thesis. 

Under the headings of “the gendered subject”, “the gendered citizen”, and 

“the gendered law”, the Chapter explores the relationship between the 

individual and the law in expanding lenses. Gender identity is a universal 

attribute; all societies enact particular forms of gender identities, roles, and 

expressions. The interpretation of gender by the individual will vary across 

 
95 Ratna Kapur, Gender, Alterity and Human Rights: Freedom in a Fishbowl (Edward Elgar 

Pub, Inc 2018), at 75. 
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temporalities, cultural and geographical particularities. As will be explored in 

Chapters 3 and 5, the gender-diverse communities of Ireland and India have 

very different demographic compositions. While the most prominent gender-

variant persons in Ireland tend to identify with the Western concept of 

“transgender” - a crossing between binary poles - or “non-binary” - 

identifying outside of the binary opposites - in India, diverse identity groups 

such as hijras, jogtas, and kothis are both socially visible and recognised.  

 

This Chapter also engages with the discipline of transgender studies, the field 

that concerns  

“anything that disrupts, denaturalizes, rearticulates, and makes visible 

the normative linkages we generally assume to exist between the 

biological specificity of the sexually differentiated human body, the 

social roles and statuses that a particular form of body is expected to 

occupy, the subjectively experienced relationship between a gendered 

sense of self and social expectations of gender-role performance, and 

the cultural mechanisms that work to sustain or thwart specific 

configurations of gendered personhood.”96  

Transgender studies gives rise to questions about the radical potential of trans 

subjectivity to effectively queer other disciplines - such as the law - by 

trangression of legal and cultural norms. In its opposition to cisgender 

heteropatriarchal social structures, transgender studies lends the law a 

pathway to envisioning different constitutions and modalities of experiencing 

gender, which in turn allows legal scholars to consider new forms of 

recognition and of upholding the rights of gender-variant persons. 

 

The gendered subject is subjectivated by regimes of power, both juridical and 

non-juridical. To make a law that recognises certain forms of gender identity 

as valid creates an oppositional exclusion of all other forms of identity. In the 

European Court of Human Rights (Chapter 2), for many years the only valid 

 
96 Cited previously at (n 4). 
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form of gendered identity for trans persons was binary-identified and post-

operative. In Ireland (Chapter 3), only binary identity choices are allowed 

under the Gender Recognition Act, while in India (Chapter 5) legislators have 

considered creating a “third gender” category under which all gender-variant 

persons must be recognised, regardless of their self-defined identity. Those 

persons excluded by these definitions are left in law’s silence, remaining 

unrecognised. For them, the narrative of progress has not yet granted them 

full recognition. It can be seen in Chapter 4 that the United Nations Treaty 

Bodies and Special Procedures, understanding that language is constitutive of 

both the subject and the subject category under discussion, has moved from 

using the Westernised term “transgender” to the more inclusive “gender 

identity” as the term of analysis.  

 

Weeks writes that the “sexual citizen” makes their claim to recognition in two 

moments: the moment of transgression and the moment of citizenship. The 

moment of transgression marks the moment at which the subject makes 

themselves known to the law; when the publicly queer or gender-variant 

subject first stakes their claim to rights. The moment of citizenship is never 

guaranteed. Rather, its negotiation is part of the continued relationship 

between the subject and the law. As will be outlined in Chapter 2, the 

European Court of Human Rights has proved to be one forum in which such 

claims to citizenship can be contested and adjudicated.  
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Chapter 2 - The European Court of Human Rights 

 

2.1 Introduction 

 

In 1950, the European Convention on Human Rights (ECHR; the 

Convention) was signed by twelve member states of the Council of Europe. 

The Council itself had been established in 1949, in the wake of the 

international devastation which had been caused by the Second World War 

and the looming challenge of Communism in Eastern Europe. The Council 

aimed “to achieve a greater unity between its Members for the purpose of 

safeguarding and realising the ideals and principles which are their common 

heritage and facilitating their economic and social progress.”1 It also affirmed 

its belief in “individual freedom, political liberty and the rule of law, 

principles which form the basis of all true democracy.”2 

 

The Convention was written hastily in order to “seiz[e] the moment” and 

ensure agreement between the States Parties, meaning that in order to avoid 

conflict over the text, “the rights selected for inclusion were broadly 

uncontroversial.”3 The Convention is therefore by design a fundamental 

rights document, similar to the United Nations Declaration of Human Rights, 

which had been signed in 1948. However, unlike the United Nations 

Declaration, the European Convention has a direct enforcement mechanism: 

the European Court of Human Rights (hereafter: the Strasbourg Court; the 

Court), which was established in 1958 to supervise and, where necessary, 

enforce compliance with the Convention from signatory States.  

 

 
1 Article 1(a) of the Statute of the Council of Europe, 1949. 

2 Preamble to the Statute of the Council of Europe. 

3 Bernadette Rainey, Jacobs, White & Ovey: The European Convention on Human Rights 

(Oxford University Press 2017), at 4. 
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The European Court of Human Rights hears submissions from individual 

complainants, as well as inter-State disputes. The cases which are herein 

examined are examples of individual complaints against a State Party to the 

Convention. Individuals must exhaust domestic remedies before they can 

approach the Strasbourg Court, meaning that the applicants in these cases will 

already have had several encounters with legal and administrative institutions 

in their home country by the time their case is heard by the Court.  

 

The first case on gender identity heard by the Court was that of Van 

Oosterwijck v Belgium,4 in 1980, but it was not until 2002, in the case of 

Goodwin and I v United Kingdom,5 that it held that access to legal gender 

recognition processes (gender marker and name change) was a Convention 

right, under the Article 8 ECHR protection of private life. In the intervening 

period, the Court heard a series of cases on the issue of gender identity, the 

judgments of which document the evolution of its deliberative process on the 

subject. These cases are examples of direct encounters between the gendered 

subject and a legal system which, while averring a belief in human rights and 

the dignity and autonomy of the individual, still operates a transnational 

regulatory regime regarding gender identity.  

 

The questions under discussion in these cases go to the heart of the 

relationship between the individual and the State. Each applicant had 

attempted, in some cases repeatedly and over a length of time, to have their 

gender identity affirmed by their State on their birth certificate and other 

identity documents. The lack of correct identification was cited as having 

caused them distress, humiliation, and anxiety in approaching public services 

or private sites of power hierarchies such as employment or healthcare. The 

unpleasant experiences of the applicants display the consequences of refusing 

 
4 Van Oosterwijck v Belgium [1980] European Court of Human Rights Application no. 

7654/76. 

5 Goodwin and I v United Kingdom [2002] European Court of Human Rights Applications 

no. 28957/95 and 25680/94. 
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to grant legal gender recognition to transgender persons. In legal and 

administrative systems which depend on birth registration for the purposes of 

population oversight, to be without correct documentation is to have one’s 

identity invalidated in each of these exchanges. The trans subject is faced with 

the choice of identifying and expressing themselves in the manner of their 

personal volition, or being an intelligible citizen for the purposes of the law. 

 

The role of the European Court of Human Rights is intended to be one of 

oversight, where a State can be held to account if it is in breach of the human 

rights of its citizens and residents. However, this means that the Court has the 

privilege of definition over what a Convention right consists of, and what 

standard must be reached to count as a breach of that right; even to pass the 

admissibility test, the Court must agree that the applicant has suffered “a 

significant disadvantage”6 as a result of the impugned treatment. In practice, 

this means that the prevailing viewpoints on the Court at any given time have 

a significant impact on the outcome of an applicant’s case.  

 

Several themes run through the Court’s jurisprudence on gender identity. One 

particularly prominent thread is the Court’s reliance on pathologised criteria 

to ascertain the gender identity of applicants. The presence or absence of 

surgical body modifications is taken as the measure of ‘realness’ of the 

applicant’s identified gender. The Court, often using the archaic language of 

“post-operative transsexual”, did not rule that sterilisation should not be a 

compulsory element of legal gender recognition processes until 2017 in the 

case of AP, Garcon, and Nicot v France.7 Throughout the 1980s and 1990s, 

the dissenting judgments of the Court became notably more favourable to the 

autonomy of the transgender complainant; however, the willingness of the 

judges to find in the applicant’s favour was predicated on their having 

undergone surgery. It was stated several times that there was an inherent 

 
6 Protocol 14 to the European Convention on Human Rights, Article 12.  

7 AP, Garcon, and Nicot v France [2017] European Court of Human Rights 79885/12, 

52471/13 and 52596/13. 
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contradiction in terms in a State allowing a trans person to access surgical 

(and other medical) interventions yet not allowing them to have their gender 

markers changed8 - however, in the years before the A.P. decision, it was 

never posited that a State should, or indeed could, grant access to gender 

marker change without surgery. Surgical interventions became the norm by 

which adherence to a given gender identity was measured, and the willingness 

to have surgery with all its “numerous and painful interventions” showed that 

it could not “be suggested that there is anything arbitrary or capricious in the 

decision taken by a person to undergo gender re-assignment.”9 Although each 

of the cases which came before the Court was taken by a binary-identified 

trans person, this norm would also have negated the ability of a non-binary 

person to argue that their identity should be recognised, as well as removing 

the choice of whether or not to modify their body from the binary-identified 

applicants. The identity, in the Court’s eyes, needed to be written on the body 

before its reality and the individual’s commitment could be affirmed in law.  

 

Another visible theme in the Court’s jurisprudence is the question of the 

gender-variant subject’s encounter with the State. This is often framed in 

terms of the inconvenience that changing legal gender markers would entail 

in administrative and legal systems, with respondent States answering 

applicants by citing the temporal and financial costs of having to update 

systems of registration. The effects of allowing gender recognition are also 

said to create situations of legal uncertainty for family members, as well as 

disrupting the orderly archival of records for future historical use.10 To be a 

trans legal subject, in the pre-Goodwin Court’s eyes, is to be a vector of chaos 

through a cisnormative, ‘traditional’, societal paradigm and the 

administrative systems which support it. It is submitted that this is a reason, 

conscious or otherwise, why the Court insists that transgender applicants have 

 
8 See for example Casadevall J et al, partially dissenting judgment in X, Y, and Z v UK 

(Application no. 21830/93). 

9 Goodwin (n 5), paragraph 81. 

10 See for example Pinheiro Farinha J et al dissenting judgment in B v France (Application 

no. 13343/87). 
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undertaken proceedings at great personal cost; why they must have literally 

paid with their own bodies to reach the point where they are claiming legal 

gender recognition. Yet, for decades, the point at which the Court begins to 

weigh the balance between the individual and the State comes after the 

surgeries and other medical interventions, and begins where the individual 

and the State have come into direct conflict. The question before the Court is 

whether the State can be expected to take positive steps to change the manner 

in which it registers births (and thereby creates a system of legal personhood) 

in the face of the distress and humiliation claimed by the applicants. The 

community interest in maintaining legal order is weighed against the personal 

distress of the individual.  

 

This chapter on the European Court of Human Rights is situated at the start 

of the jurisdictional analysis section of the thesis in order to show the 

evolution in deliberative philosophy of a legal system on the issues of gender 

identity and gender recognition. The Strasbourg Court has also been 

influential on the other case study jurisdictions: the Goodwin decision was 

instrumental in the Foy cases which paved the way for gender recognition 

legislation in Ireland,11 and the Court’s jurisprudence has also been 

influentially cited before the United Nations human rights bodies12 and in the 

Indian cases of Naz Foundation v NCT Delhi, NALSA v Union of India, and 

Johar v Union of India.13 The importance of the Court’s cases is also an 

argument for the strategic use of human rights and the institutions thereof. 

Although the scope of the rights is limited and the Court places heavy 

restrictions on the individual, the jurisprudence of the Court translates and 

holds its weight across jurisdictions. The Goodwin decision, which has been 

the most cited and influential of the cases examined, is written in the language 

of international human rights law and rooted in the foundational rights set out 

in the European Convention. The potential usefulness of such a decision must 

 
11 See Chapter 3. 

12 See Chapter 4. 

13 See Chapter 5. 
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be weighed against the sacrifice of subjective complexity and individual 

privacy made by the applicant taking the case. The applicants in this analysis 

tell a reductive version of their stories, concentrating on the difficulties they 

experience in their everyday lives. The experience of being transgender which 

emerges from the cases is one of conflict and difficulty. It is taken for granted 

that the applicant has experienced huge upheaval in their life and that they 

have undergone expensive, risky medical procedures. They are all presented 

as existing within a firm gender binary, with the ‘traditional’ medicalised 

transition narrative of a fixed identity which conforms to the binary gender 

opposite of their assigned sex, which identity was validated in entering the 

medical and psychological systems and beginning medical transition. The 

applicants may be asserting the privacy and dignity to which they are entitled 

under the European Convention on Human Rights, but in order to do so they 

must perform a reductive version of their gender identity and enter a narrative 

which may not be fully their own.  

 

2.2 Van Oosterwijck v Belgium to Sheffield and Horsham v United 

Kingdom 

 

This section examines the first engagements of the European Court of Human 

Rights with gender identity and gender recognition issues. These cases are 

notable for a marked preoccupation with surgical transition interventions and 

the physical effects which follow - what Sharpe has termed the 

“genitocentrism” of the “(bio)logic) of law.14 This (bio)logic, following 

Foucault, constructs sex as a reality located outside the body, which is 

‘realised’ at the moment of birth when the sex of the infant is recorded by a 

doctor. Because law is both a record-keeper and a producer of truth, the 

identification and subsequent registration of this birth-evident sex becomes 

the ‘true’ sex of the person. Those who transition, in the eyes of the Court, 

are seen to be altering their bodily characteristics in pursuit of a truth which 

 
14 Alex Sharpe, Transgender Jurisprudence: Dysphoric Bodies of Law (Cavendish 2006), 

Section 1.3 “Themes”. 
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remains always out of reach - hence the Court’s statement that “gender 

reassignment surgery does not result in the acquisition of all the biological 

characteristics of the other sex”.15 Even where the individual has undergone 

physical modifications, the Court still sees them only as attempting to rectify 

a problem which cannot be rectified because it would contradict the 

fundamental truth of their constructed, registered sex. As sex is a social 

construct inasmuch as gender,16 the Court’s artificial dichotomy between the 

two is itself a constructed boundary. 

 

The (bio)logic of sex classification is compounded by the de facto adoption 

into European law of the English case of Corbett v Corbett,17 which laid down 

the precedent for the determination of sex in English law. The Corbett Court 

held that there were “four markers of sex”: chromosomal, gonadal, genital, 

and psychological. In handing down his decision, Ormrod J gave the greatest 

weight to the first three, in particular the genital conformation of the person 

at the moment of birth, as he ruled on the determination of April Corbett’s 

sex. Although it is stated within the Corbett judgment that these criteria for 

sex determination are intended to apply to defining legal sex in the context of 

marriage only, they were subsequently used in English criminal law18 and 

adopted by the Court in its gender recognition decisions of the 1980s and 

1990s. Corbett, in Sharpe’s wording, by constructing sex in this (bio)logical 

and temporal fashion, reduced the diversity of medical expertise to a legal 

monologue.19  

 

 
15 See Cossey v United Kingdom [1990] European Court of Human Rights Application no. 

10843/84. 

16 See Butler, Bodies that Matter. 

17 Corbett v Corbett, [1970] 2 All ER 33. Corbett concerned a divorce case in which there 

were questions over the validity of a marriage between a transgender woman and a 

cisgender man. 

18 See for example R v Tan, [1983] 2 All ER 12. 

19 Alex Sharpe, “The (Bio)Logic of Law”, in Transgender Jurisprudence: Dysphoric 

Bodies of Law (n 14). 
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However, the process of physical transformation is also important to the 

Court; as Gonzalez-Salzberg states, the Court sees three factors as 

representing the “authenticity” of an individual’s “transsexuality”: medical 

diagnosis, surgery, and pain.20 In Rees v United Kingdom,21 the Court makes 

it clear which constituency of persons it is addressing: 

 

The term "transsexual" is usually applied to those who, whilst 

belonging physically to one sex, feel convinced that they belong to the 

other; they often seek to achieve a more integrated, unambiguous 

identity by undergoing medical treatment and surgical operations to 

adapt their physical characteristics to their psychological nature. 

Transsexuals who have been operated upon thus form a fairly well-

defined and identifiable group.22 

 

The lengths to which the individual has gone in order to transform themselves 

to “seek a more integrated, unambiguous identity” can stand to verify the 

“lack of capriciousness” of their asserted identity - although note, they are 

said to be “seek[ing]” that identity, rather than fulfilling it. Even within the 

Martens J dissent in Cossey v United Kingdom,23 which is notable 

sympathetic to the applicant, the judge states that Cossey is a “bona fide 

transsexual” and that her doctors are “satisfied” of that fact because she has 

undergone surgical and medical interventions. The medicalisation of the trans 

body and the weight afforded to the opinions of external experts are constant 

touchpoints throughout the early cases. Medical science and the law construct 

the reality of the trans person, and the Court, showing a certain amount of 

 
20 Damian A Gonzalez-Salzberg, 'The Accepted Transsexual and the Absent Transgender: 

A Queer Reading of the Regulation of Sex/Gender by the European Court of Human 

Rights’ (2014) 29 Am U Int'l L Rev 797 at 815. 

21 (Rees) Application no. 9532/81 

22 Rees (n 14), paragraph 38. 

23 Cossey (n 15). 
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cognitive dissonance, at once appoints itself arbiter of the individual’s 

authenticity and external observer of the constitutive process.  

 

 

2.2.1 Van Oosterwijck v Belgium  

 

The European Court of Human Rights first engaged with gender identity and 

gender recognition in the 1980 case of Van Oosterwijck v Belgium.24 

Although the case was ruled inadmissible for failure to exhaust domestic 

remedies, the detailed consideration which the Court undertook of Van 

Oosterwijck’s circumstances and the Belgian law of civil registration sets out 

the template for the manner in which it would address future cases. 

 

Van Oosterwijck was a transgender man who had undergone gender-

affirming surgery25 and filed a petition for “rectification of a civil status 

certificate” to reflect his male gender, relying on a previous Belgian precedent 

to do so. His application was denied in the Belgian High Court, as they 

accepted the Attorney General’s submission that the record of “female” in 

Van Oosterwijck’s birth certificate could not be established to be an error by 

the Registrar, as had taken place in the precedent cited. He appealed the 

decision, claiming that the court of first instance had “disregarded the concept 

of transsexualism” and that the relief sought was a “pressing legal 

necessity”.26 The Attorney General responded by stating that there was 

“controversy in medical circles” around transgender identity; that the 

Registrar had not erred in recording “what outward appearances revealed” 

and that the ability to change one’s birth certificate would generate problems 

 
24 Van Oosterwijck, (n 4). 

25 Although the usage “sex reassignment surgery” or “gender reassignment surgery” is 

commonplace in the older decisions under discussion, it is considered archaic. The current 

preferred phrasing of “gender-affirming surgery” is used where necessary, except in a direct 

quote. 

26 Van Oosterwijck (n 4), paragraph 13. 
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with public order and administration.27 The appeal was denied as an error in 

a birth certificate was held not to include “account to be taken of artificial 

changes to an individual’s anatomy.”28 

 

The Commission29 took note of the lack of legislation dealing with 

transgender persons in Belgium; it also noted that changes to civil status 

documents, including birth certificates, required a heading by a judge-

rapporteur. There existed precedent cases with regard to change of legal 

gender markers, including a decision of the Court of First Instance in Verviers 

which held that rectifications could be made to civil status documents in order 

to bring them into conformity with the current state of their owner. However, 

this “bringing into conformity” only concerned the future application of the 

documents and had never been invoking in a case of gender transition. It was 

possible to change one’s name legally, a facility which had been used by 

seven trans persons in the past.  

 

Van Oosterwijck’s case was ruled inadmissible for non-exhaustion of 

domestic remedies, as he had not appealed to the Cour de Cassation in 

Belgium. However, the Strasbourg Court gave some interesting commentary 

on the possibility of name change as a remedy for incorrect gender markers, 

stating that “[h]ad the applicant successfully applied after the entry into force 

of the Act of 2 July 1974 for authorisation to change his forenames, third 

parties would admittedly have had far fewer opportunities of noticing the 

difference between his appearance and his civil status. However, he would 

not really have solved his problems in the manner claimed by the 

Government: he would have succeeded only in eliminating some of the 

consequences of the wrong of which he complained but not in eradicating 

 
27 Ibid. 
28 Ibid. 
29 Prior to 1998, applicants to the European Court of Human Rights first had a hearing 

before the European Commission on Human Rights, which would decide if the case was 

well-founded and either dismiss the case or allow it to proceed to be heard by the Court. 

The Commission was abolished by Protocol 11 of the European Convention on Human 

Rights.  
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either its cause, namely the respondent State’s non-recognition of his sexual 

identity... or its social consequences.”30  

 

2.2.2 Rees v United Kingdom 

 

The case of Rees v United Kingdom31 was the first in the series of British 

cases before the European Court of Human Rights which would eventually 

lead to the landmark Goodwin judgment. Rees was a transgender man and an 

activist, who had succeeded in changing his legal documents with the 

exception of his birth certificate. Throughout the 1970s, he had written “many 

letters to many MPs” regarded change of gender marker on the birth 

certificate, but was repeatedly told by the Registrar General that “sex 

description on the birth certificate was an historical fact and therefore an 

alteration would allow us [trans persons] to ‘deceive others’ as to our ‘true 

sex’.”32  

 

By the time he took the case to Europe, Rees had been socially and medically 

transitioned for over a decade and had obtained new identity documents (apart 

from the birth certificate) which reflected his changed forenames and gender 

marker. He contended that the Registrar General should change his birth 

certificate as his female registration had been “a mistake in completing the 

Register.”33 He brought claims under Articles 8 (the right to private life) and 

12 (the right to marry and found a family) ECHR, stating that the refusal to 

allow him to change his birth certificate also prevented him marrying a 

woman.  

 

 
30 Van Oosterwijck (n 4), paragraph 29. 

31 Rees (n 21). 

32 Mark Rees and Katherine O’Donnell, ‘Taking to the Law’ in Christine Burns (ed), Trans 

Britain: Our Journey from the Shadows (Unbound 2018). 

33 Rees (n 21), paragraph 16. 
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In his correspondence with the Registrar General, Rees’ doctor had invoked 

the four markers of sex which had been determined in the English case of 

Corbett v Corbett34 which was the effective precedent in place as regarding 

the determination of sex in the context of validating a marriage contract. They 

were 

 

chromosomal sex, gonadal sex, apparent sex (external genitalia and 

body form) and psychological sex, [of which] the last was the most 

important as it determined the individual’s social activities and role in 

adult life, and [was] also, in his view, pre-determined at birth, though 

not evident until later in life.35 

 

The Registrar General responded that in this opinion, the applicant’s 

psychological sex was not decisive and that, "in the absence of any medical 

report on the other agreed criteria (chromosomal sex, gonadal sex and 

apparent sex)", he was "unable to consider whether an error (had been) made 

at birth registration in that the child was not of the sex recorded".36 

 

The Court surveyed the meaning and purpose of birth certificates in the 

United Kingdom, stating that “in England and Wales, the birth certificate 

constitutes a document revealing not current identity, but historical facts.”37 

The registration takes place on the basis of physical presentation of sex 

characteristics at birth, and, although a facility for changing the birth 

certificate in the case of an error was present, it could only be used if there 

had been an error of categorisation (for example, in the case of a child with 

variant sex characteristics).  

 
34 Corbett (n 17). 

35 Rees (n 21), paragraph 16. 

36 Ibid. 

37 Rees (n 21), paragraph 21. 
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Rees contended that his Article 8 ECHR rights had been breached by the 

constraints which having an incongruent birth certificate imposed on his life, 

in particular that he was forced to ‘out’ himself every time he needed to 

produce the document. The Court accepted that there can arise positive 

obligations for States under Article 8 ECHR, although such obligations would 

be subject to the margin of appreciation enjoyed by the States. It found that, 

as there were a variety of approaches to transgender recognition, “of varying 

strictness”, present among the Member States of the Council of Europe, this 

would be an area in which the margin of appreciation would be construed 

very broadly.  

 

The Court’s approach to Article 8 ECHR compliance responsibilities of the 

State focussed on the difficulties inherent in changing the birth registration 

system. The United Kingdom had allowed Rees to make changes to his name 

on his identity documents, which was the full extent of the system’s 

capabilities without requiring the State to change its administrative policies. 

However, the Court was not ready to demand that the State take such action. 

To do so would be to undermine the policy purpose of birth registry as a 

record of the facts as they appeared on the day of birth. It also noted that to 

attempt to keep an original birth certificate secret from third parties, as Rees 

requested, would be to deprive interested parties of this historical information. 

 

With regard to the Article 12 challenge, the Court noted that it believed the 

right protected by the Article was the right to marry with intent to form a 

family, meaning traditional heterosexual marriage. A State can limit or 

modify this right within its national laws as long as it does not impair “the 

very essence” of the right - which in this case, the Court did not believe the 
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United Kingdom had done.38 Accordingly, both Article 8 and Article 12 

challenges failed. 

 

However, the dissenting opinion of Bindschedler-Robert, Russo, and Gersing 

JJ showed a more progressive approach to transgender recognition, finding 

that although the United Kingdom had gone some way to allowing Rees be 

socially recognised in his true gender, the forced exposure he would come 

under when using his original birth certificate constituted an infringement on 

his privacy that could easily have been avoided by “an annotation in the birth 

register to the effect that there had been a change in Mr. Rees’s sexual 

identity; at the same time, it could be made possible for the applicant to obtain 

a short certificate which would indicate only his new sexual identity.”39 They 

believed this arrangement “would certainly not solve all Mr. Rees’s problems 

and would not entirely fulfil his hopes, but it would lessen his difficulties.”40 

 

2.2.3 Cossey v United Kingdom 

 

Following Rees, the next case to bring gender recognition before the 

European Court of Human Rights was that of Cossey v United Kingdom.41 

Cossey was a transgender woman who, like Rees, had been able to change 

her identity documents to reflect her name and title, but could not change the 

gender marker on her birth certificate. With a male marker on her birth 

certificate, she was informed that she could not marry her male partner. 

Several years later, she married a different man in a religious ceremony in a 

synagogue. However, this marriage was declared void ab initio on account of 

her birth certificate gender marker. Although the Court did not find that 

 
38 Rees (n 21), paragraph 50. 

39 Bindschedler-Robert, Russo, and Gersing JJ dissent in Rees, paragraph 3. 

40 Bindschedler-Robert, Russo, and Gersing JJ dissent in Rees, paragraph 5b. 

41 Cossey (n 15). 
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Cossey differed in material circumstances from Rees, they agreed to her 

request that it be reconsidered42.  

 

The Court reviewed its summary of the rules and purposes of birth registry in 

the United Kingdom, stating that the system “is intended to provide accurate 

and authenticated evidence of the events themselves and also to enable the 

establishment of the connections of families for purposes related to 

succession, legitimate descent and distribution of property. The registration 

records also form the basis for a comprehensive range of vital statistics and 

constitute an integral and essential part of the statistical study of population 

and its growth, medical and fertility research and the like.”43 The use of the 

law as a regulatory instrument of biopolitical oversight is hereby reaffirmed 

by the Court, as in their later statements that: 

 

“…[t]he requirement of striking a fair balance could not give rise to 

any direct obligation on the respondent State to alter the very basis of 

its system for the registration of births, which was designed as a record 

of historical facts… Secrecy could have considerable unintended 

results and could prejudice the purpose and function of the register by, 

for instance, complicating factual issues arising in the fields of family 

and succession law. It would also take no account of the position of 

third parties, in that they would be deprived of information which they 

had a legitimate interest to receive.”44 

 

The “legitimate interest” of hypothetical future third parties, who would wish 

to use the registry system’s recording function, is here privileged over the 

interest of the instant complainant. Cossey’s and Rees’ right to privacy and 

 
42 Cossey (n 15), paragraphs 32-35. 

43 Cossey (n 15), paragraph 18. 

44 Cossey (n 15), paragraph 38. 
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to the recognition of their identity are not evenly weighted against the State’s 

ability to systematically record the statistics of their population.  

 

The Court also reaffirmed the Registrar General’s use of only the biological 

sex characteristics seen at birth (physical, chromosomal, and gonadal) in the 

recording of a child’s sex - the revelation of the individual’s “psychological 

sex” coming later in their life not implying that there was any error in the 

judgement made on the day of birth45. With regard to comparative law and 

policy, the Court noted that there had been “no significant scientific 

developments”46 since the Rees decision was handed down; in particular, that 

“gender reassignment surgery does not result in the acquisition of all the 

biological characteristics of the other sex.”47 It is interesting to speculate as 

to what the Court means by this. At which point would advancements in 

surgery be enough to satisfy this logic? Cossey had had chest and genital 

surgeries, which she was required to disclose as part of her medical report; 

her body was evidence already. She did not externally differ from a cisgender 

woman. Her hormonal make-up was similar to that of a cisgender woman 

through hormone therapy. Is the absence of reproductive capability in the 

same manner as a cisgender woman the difference to which the Court is here 

referring? And what relevance does the presence or absence of reproductive 

capability have to a system of civil registration - would a cisgender woman 

who had undergone a hysterectomy also find herself in the liminal space 

between ‘woman’ and ‘not woman’ for the purposes of the Registrar? 

 

It was held that “this is still, having regard to the existence of little common 

ground between the Contracting States, an area in which they enjoy a wide 

margin of appreciation”48 and therefore the Court did not find a violation of 

 
45 Cossey (n 15), paragraph 20. 

46 Cossey (n 15), paragraph 40. 

47 Cossey (n 15), paragraph 40.  

48 Cossey (n 15), paragraph 40.  
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Article 8 ECHR. With regard to Cossey’s Article 12 ECHR claims regarding 

her inability to marry, the Court referred to its Rees finding that the Article 

“referred to the traditional marriage between persons of opposite biological 

sex” because “its main concern was to protect marriage as the basis of the 

family.”49 Cossey did not dispute that marriage was held to be between a man 

and a woman; rather, she queried the biological basis of sex determination in 

this context. However, the Court found that “attachment to the traditional 

concept of marriage provides sufficient reason for the continued adoption of 

biological criteria for determining a person’s sex for the purposes of 

marriage”;50 the regulation of marriage was within a State’s purview; and 

therefore no Article 12 ECHR violation existed.  

 

The Cossey dissents, four in number, reflected the thin margin by which the 

Article 8 ECHR challenge failed (10 votes to 8).  Bindschedler-Robert and 

Russo JJ referred back to their dissent in Rees, section 2.2.2 above, stating 

that their position had not changed. MacDonald and Spielmann JJ found that 

there were “not "certain developments" but clear developments”51 in the law 

of the Council Member States since 1986 that would justify the finding of an 

Article 8 violation. Palm, Foighel, and Pekkanen JJ also found that there is a 

trend toward gender recognition in the law of the Member States, noting that 

“new, more tolerant attitudes are also reflected in modern legislation as well 

as administrative and court practices.”52 They noted facilities for gender 

recognition and alteration of birth certificates in Sweden, Denmark, Germany, 

Italy, the Netherlands, Finland, Norway, Belgium, Luxembourg, Spain, and 

Turkey, as well as statements by the European Parliament and the Council of 

Europe.53 They concluded that Ms Cossey medically cannot become 

biologically identical to a cisgender woman - for example, she cannot bear a 

 
49 Cossey (n 15), paragraph 43. 

50 Cossey (n 15), paragraph 46. 

51 MacDonald and Spielmann JJ dissent in Cossey (n 15), paragraph 2. 

52 Palm J et al, dissent in Cossey (n 15), paragraph 3. 

53 Palm J et al, dissent in Cossey (n 15), paragraph 3. 
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child - but neither is it correct to classify her as a male. As her “firm 

conviction” is of femaleness, it is only right that she should be legally as well 

as socially regarded as a woman.54 

 

The Martens J dissent is the most comprehensive, returning to the Rees case 

and setting out his opinion that gender recognition is a problem of human 

rights; beginning with the statement that:  

 

If a transsexual is to achieve any degree of well-being, two conditions 

must be fulfilled: 

1. by means of hormone treatment and gender reassignment surgery 

his (outward) physical sex must be brought into harmony with his 

psychological sex;  

2. the new sexual identity which he has thus acquired must be 

recognised not only socially but also legally.55 

 

Along with the Palm, Foighel, and Pakkanen dissent, and archaic language 

aside, this is the first rights-based statement in favour of legal gender 

recognition made by the ECtHR. Martens J continued by remarking on the 

“taboo” nature of transgender status, and castigating the Courts that decided 

Corbett, Van Oosterwijck, and Rees for not respecting the legal status of the 

complainants.56 He quoted the German Bundesverfassungsgericht and the 

Appellate Division of the Superior Court of New Jersey in favour of the 

conviction that a physical/medical transition (“the change of sexual identity 

which results from successful reassignment surgery”)57 should be recognised 

as a change of legal sex. While this is problematic logic in that it leans on the 

 
54 Palm J et al, dissent in Cossey (n 15), paragraph 5. 

55 Martens J dissent in Cossey (n 15), paragraph 2.2. 

56 Martens J dissent in Cossey (n 15), paragraph 2.5. 

57 Martens J dissent in Cossey (n 15), paragraph 2.6.3. 
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medicalised notion of transgender status, Martens J made the point that 

medical transition is an arduous process which is only undertaken in full 

recognition of one’s bodily autonomy. The law should not deny the results of 

such a process. 

 

Martens J continued to defend the human rights and subjectivity of the 

transgender individual (e.g.: “Sexual identity is not only a fundamental aspect 

of everyone’s personality but, through the ubiquity of the sexual dichotomy, 

also an important societal fact.”)58 as he developed his argument as to why 

the Rees case should have been decided differently. He also interrogated the 

notion of the margin of appreciation, stating that it should be used as a matter 

of “judicial self-restraint”59 by the Court. However, in a case such as Rees’, 

where the applicant was most unlikely to obtain relief from his domestic court 

system - founded as the English doctrine was on Corbett logic - the Court had 

the responsibility to hear and judge the case on its merits, rather than stating 

that it fell within the margin of appreciation enjoyed by the United 

Kingdom.60  

 

Martens J also deconstructed the arguments around Article 12 and the notion 

of “traditional marriage” as seen in the Corbett and Rees judgments. He 

argued that it cannot “be maintained that "tradition" implies that "sex" in this 

context can only mean "the biological sexual constitution of an individual 

which is fixed at birth",”61 and that social and personal transition to another 

gender places one as a member of that sex to which they declare membership. 

Along with the swing toward gender recognition in the Council’s Member 

States, this logic should have meant that the Court could overturn its decision 

 
58 Martens J dissent in Cossey (n 15), paragraph 3.4. 

59 Martens J dissent in Cossey (n 15), paragraph 3.6.3. 

60 Martens J dissent in Cossey (n 15), paragraph 3.6.4. 

61 Martens J dissent in Cossey (n 15), paragraph 4.5.1. 
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in Rees (a development which would benefit not only Cossey, but Rees 

himself).62  

 

The Cossey case shows not only a turning point in the surveyed laws of the 

Council of Europe Member States and other European entities, but a more 

nuanced and respectful discussion of transgender status from the dissenting 

opinions.  

 

 

2.2.4 B v France 

 

B v France63 holds two distinctions in terms of trans law cases at the European 

Court of Human Rights. Firstly, it is the first time the Court found in favour 

of a transgender applicant experiencing difficulty by reason of wrongly 

gendered identity documents; and secondly, it shows the interesting situation 

arising under a civil law system in which individuals are assigned a gender-

based national identity number (beginning with 1 for persons assigned male, 

and 2 for persons assigned female)64. The ubiquity of these gendered numbers 

in daily life, the subsequent distress caused to B on account of her wrongly 

gendered identification number, and the difficulties involved in changing 

status markers in France, meant that a violation of Article 8 ECHR was found 

in this instance. However, the Court distinguished its findings in Rees and 

Cossey from the decision in B. 

 

The French and English systems of birth registration differed in some key 

areas. A French birth certificate is not intended, as an English one is, to be an 

immutable historical record; it should be more possible to latterly insert a 

 
62 Martens J dissent in Cossey (n 15), paragraph 5.3. 

63 B (n 10), Application no. 13343/87. 

64 B (n 10), paragraph 26. 
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marker regarding an applicant’s gender marker change.65 Ms B could also not 

change her forenames as easily as an English person in her position, as in 

France “Article 57 of the Civil Code made this subject to judicial permission 

and the demonstration of a "legitimate interest" capable of justifying it”, 

which was a substantial barrier to relief.66 The “INSEE” identification 

number system meant that B was involuntarily exposed as a transgender 

person in all encounters with employers, financial institutions, or State 

bodies, where her identification number was required. The Court found that 

this constant violation of privacy was serious enough to constitute an Article 

8 infringement, and that “even having regard to the State’s margin of 

appreciation, the fair balance which has to be struck between the general 

interest and the interests of the individual... has not been attained, and there 

has thus been a violation of Article 8 (art. 8).”  

 

The dissents in B v France display a reactionary walkback of progressive 

statements made in the majority opinion and the dissents to Cossey. They 

refer multiple times to the fact that B underwent her gender-affirmation 

surgeries abroad, not at home in France; this is used to state that she is not to 

be seen as a “true transsexual”67 as she has not fulfilled French medical 

definitions of such. Farinha J and Pettiti J express concerns about the potential 

social consequences of allowing people rectification of civil status for the 

sake of administrative/family connections arguments and the potential 

reversibility of hormone/non-surgical treatment.68 Once again, the body is 

evidence, and the degree to which the individual is prepared to let the medical 

system make and remake them in the image of what the law considers 

legitimate is the marker of their commitment to their identity.  

 

 
65 B (n 10), paragraph 52. 

66 B (n 10), paragraph 56. 

67 Farinha J dissent in B (n 10), paragraph 5. 

68 Farinha J dissent in B (n 10), paragraph 9; throughout Pettitti J dissent. 
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Unlike the rights-based rhetoric of Mercer J’s dissent in Cossey, the B dissents 

centre around the societal upheaval and inconvenience occasioned by 

allowing an individual to change their legal sex marker (notably questions as 

to whether one would have to describe a transgender woman who had had a 

child with her wife pre-transition as her child’s mother - this would create 

legal uncertainty as a child could only have one mother).69 Once again, the 

dissenting judges in B see trans subjects as an imposition on the orderly 

structure of society, disrupting legal and social structures and creating 

disorder. The binary gender structure of society is disrupted by gender 

transition, as is the normative family structure centred around that binary.  

 

 

2.2.5 X, Y, and Z v United Kingdom 

 

The emergence of trans family structures was at the heart of the case of X, Y, 

and Z v UK. 70  X, a transgender man, and Y, a cisgender woman, were the 

parents of Z, who had been born to Y using artificial insemination. X wished 

to be registered as the father of Z on the child’s birth certificate. He was 

informed by the Registrar that this could not be done because “only a 

biological man could be regarded as a father for the purposes of 

registration,”71 so Z remained fatherless in the eyes of the State and X could 

not claim her as a dependent. This caused him to turn down a job opportunity 

overseas as he could not have brought Z as his dependent child. X, Y, and Z 

challenged the regulations before the Commission and subsequently the 

Court, stating that “the lack of legal recognition of the relationship between 

X and Z amounted to a violation”72 of the right to private and family life under 

Article 8 ECHR.  

 
69 Walsh J dissent in B (n 10), paragraph 4. 

70 X, Y, and Z (n 8), Application no. 21830/93. 

71 X, Y, and Z (n 8), paragraph 17. 

72 X, Y, and Z (n 8), paragraph 32. 
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With regard to the definition of sex in English law, the Court once again 

referred to Corbett criteria, reaffirming that English law “does not recognise 

that [sex] can be changed by gender reassignment surgery.”73 It also stated 

that while parental responsibility would only inhere in Y, as Z’s mother, and 

her husband, had she been married, that X could have applied for a residence 

order, “an order settling the arrangements to be made as to the person with 

whom the child is to live”. This would have given X parental responsibility 

“while it remained in force”.74 

 

Although the United Kingdom Government submitted that family life did not 

exist between the complainants, the Court, recalling Marckx v Belgium,75 held 

that Article 8 ECHR “family life” is not “confined solely to families based on 

marriage and may encompass other de facto relationships.”76 Therefore, the 

Court found that the relationship between the applicants was such that they 

could correctly invoke Article 8 ECHR. 

 

X et al submitted that, as the Court had stated in Rees, that “the need for 

appropriate legal measures affecting transsexuals should be kept under review 

having regard in particular to scientific and societal developments.”77 Since 

Rees, both the European Parliament and the Parliamentary Assembly of the 

Council of Europe had both “called for comprehensive recognition of 

transsexual identity”;78 the Court of Justice of the European Communities had 

decided in P v S and Cornwall County Council79 that a trans person dismissed 

 
73 X, Y, and Z (n 8), paragraph 20. 

74 X, Y, and Z (n 8), paragraph 28. 

75 Application No. 6833/74. 

76 X, Y, and Z (n 8), paragraph 36. 

77 X, Y, and Z (n 8), paragraph 38. 

78 X, Y, and Z (n 8), paragraph 38. 

79 Case C-13/94. 
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from their job for a reason related to gender reassignment had been 

discriminated against contrary to European Union Directive 76/207, and 

“research had been published which suggested that transsexuality was not 

merely a psychological disorder, but had a physiological basis in the structure 

of the brain.”80 The Court is being reminded by X et al that trans lives are 

already being regulated, and in some cases vindicated, in a manner which 

suggests that their potential social disorder is lessening. Furthermore, they 

submitted that the remedy sought here was for a family link to be recognised, 

not purely the status of an individual, and therefore the margin of appreciation 

to be given to the State should be narrower.  

 

The Court recognised that it had, in the past, placed positive obligations on 

States to develop legal safeguards between the child and its parents; however, 

previous to this, the parentage in question was that of a biological parent. 

However, there was “no common European standard with regard to the 

granting of parental rights to transsexuals”, nor was there “any generally 

shared approach… with regard to the manner in which the social relationship 

between a child conceived by AID and the person who performs the role of 

father should be reflected in law.”81 With regard to donor-assisted parenting, 

the Court was willing to afford states a wide margin of appreciation when it 

came to the still-controversial field.82  

 

The respect given to that margin of appreciation by the Court led them to 

conclude that although there is no contested harm to donor-parented children 

like Z, there was also no evidence that an amendment to the law would be to 

their advantage. The State could be justifiably cautious in making 

 
80X, Y, and Z (n 8), paragraph 38. 

81 X, Y, and Z (n 8), paragraph 44 

82 X, Y, and Z (n 8), paragraph 44. 
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amendments to the orderly administration of family law as it may have 

unforeseen repercussions.83  

 

The Court was dismissive of the applicants’ arguments that lacking X’s 

registration on Z’s birth certificate is likely to incur consequences for Z, 

holding that the possibility of Z’s loss if X dies intestate could be negated by 

X ensuring he makes a will;84 that X’s de facto presence in Z’s life is as her 

father figure and therefore the legal registration is unlikely to change anything 

about that;85 and that one’s birth certificate is rarely used in Britain - and even 

when Z may need to produce her birth certificate, there was no way for a 

third-party to know that X’s absence on it is because he is transgender.86 It 

concluded by referring back to its reasoning that “transsexuality raises 

complex scientific, legal, moral and social issues, in respect of which there is 

no generally shared approach among the Contracting States.”87 It did not find 

the applicants’ challenges under Article 14 to be examinable. 

 

The separate opinions in X, Y, and Z did not greatly differ from those 

expressed in the jurisprudence examined so far. Pettiti J argued forcefully that 

X, Y, and Z did not necessarily form a family (“A family, in general, cannot 

be a mere aggregate of the individuals living under one roof. The ethical and 

social dimension of a family cannot be ignored or underestimated… Studies 

have shown that not all transsexuals have the same aptitude for family life 

(after an authorised operation) as a non-transsexual”).88 De Meyer J similarly 

opined that there is no family life between X and his partner and child, “only 

 
83 X, Y, and Z (n 8), paragraph 47. 

84 X, Y, and Z (n 8), paragraph 48. 

85 X, Y, and Z (n 8), paragraph 50. 

86 X, Y, and Z (n 8), paragraph 49.  

87 X, Y, and Z (n 8), paragraph 52. 

88 Pettiti J, concurring opinion in X, Y, and Z (n 8). 



94 
 

the "appearances" of "family ties".”89 He considered the reference to margins 

of appreciation unnecessary, as it was enough to state that the United 

Kingdom had not erred in refusing to register as a child’s father, a person who 

is “manifestly not the father of [the] child.”90 

 

Casadevall J partially dissented, citing Martens J’s dissent in Cossey, and 

noted that nearly half the Member States of the Council of Europe are “taking 

steps to adapt and harmonise their legislation with a view to full legal 

recognition of the new identity of those who have had sex-change operations 

(in accordance with the relevant regulations and under the supervision of 

medical and ethical committees) so as to alleviate, as far as possible, the 

distress some human beings are suffering.”91 He went on to state: 

 

“The second point - having regard to the facts of the case and the 

principle of legal certainty and even foreseeability - is that since the 

State permitted X to undergo hormone treatment and then, after he 

had gone through the required procedure and undergone 

psychological tests, permitted and even financed irreversible surgery, 

issued documents mentioning his new sexual identity and authorised 

Y (after an acknowledgement of paternity prescribed by law had been 

obtained from X) to undergo artificial insemination which led to the 

birth of Z and a second child since, it must accept the consequences 

and take all the measures needed to enable the applicants to live 

normal lives, without discrimination, under their new identity and 

with respect for their right to private and family life.”92  

 

 
89 De Meyer J et al, concurring opinion in X, Y, and Z (n 8), part I. 

90 De Meyer J et al, concurring opinion in X, Y, and Z (n 8), part II. 

91 Casadevall J et al, partial dissent in X, Y, and Z (n 8), paragraph 2.  

92 Casadevall J et al, partial dissent in X, Y, and Z (n 8), paragraph 6.  
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Thór Vilhjálmsson J also found that there has been a violation of Article 8 

with regard to X. As there was no request for a historical record to be changed, 

unlike in previous transgender cases, and it was possible for the cisgender 

partner of a woman who undergoes artificial insemination to be registered as 

her child’s father, the UK had not shown sufficient grounds for its differing 

treatment of X. Furthermore, he cited the difference between X and a 

cisgender man in the same situation to be discrimination based on sex, and 

found that there has also been a violation of X’s rights under Article 14 - 

sentiments echoed by the dissent of Gotchev J. Foighel J also found violations 

of both Articles, and was explicit in his argument that “a government’s failure 

to ensure that full legal recognition is given to a transsexual’s change of sex 

following successful gender reassignment surgery amounts to a violation of 

Article 8 of the Convention.”93 

 

 

2.2.6 Sheffield and Horsham v United Kingdom 

 

Sheffield and Horsham v United Kingdom94 was a joined case concerning two 

transgender women seeking legal recognition of their gender. Sheffield had 

encountered personal and professional difficulties due to the need to expose 

her transgender status when reference to her birth certificate was necessary, 

and in the context of police and social security records.95 Horsham stated that 

she was “forced to live in exile” by her legal situation in the United Kingdom, 

where her intended marriage to her male partner would not be recognised.96 

Both women alleged that they had suffered breaches of their human rights 

under Article 8 ECHR and Article 14 ECHR, with Horsham also alleging a 

breach of her Article 12 ECHR right to marry.  

 
93 Foighel J dissent in X, Y, and Z (n 8), paragraph 2. 

94 Sheffield and Horsham, Applications 31-32/1997/815-816/1018-1019. 

95 Sheffield and Horsham (n 90), paragraphs 12-19. 

96 Sheffield and Horsham (n 90), paragraph 25.  
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As with the preceding cases in transgender law before the ECtHR, the 

question for the Court was “not that the respondent State should abstain from 

acting to their detriment but that it has failed to take positive steps to modify 

a system which they claim operates to their prejudice.”97 It also stated that 

“regard must be had to the fair balance that has to be struck between the 

general interest of the community and the interests of the individual, the 

search for which balance is inherent in the whole.”98 The Court examined the 

applicants’ arguments that scientific and legal developments had occurred 

since the decision in Cossey in 1990, but ultimately decided that they have 

not been significant enough to override the earlier decisions.99 Although the 

applicants had suffered inconvenience and distress, it was not “with a degree 

of frequency which could be said to impinge to a disproportionate extent on 

their right to respect for their private lives”100 and therefore did not override 

the State’s right to arrange its administrative affairs. 

 

Displaying an openness to change, the Court remarked that although it did not 

find an Article 8 violation on grounds of scientific and legal progress, societal 

attitudes to and acceptance of transgender identities were continuing to 

develop, a situation which required “keeping the need for appropriate legal 

measures in this area under review.”101 This note by the Court is significant 

in remarking on the trend which would lead them to find for the applicant in 

Goodwin and I v UK - as was the eleven-votes-to-nine margin by which the 

Article 8 arguments were rejected. 

 

 
97 Sheffield and Horsham (n 90), paragraph 51. 

98 Sheffield and Horsham (n 90), paragraph 52. 

99 Sheffield and Horsham (n 90), paragraphs 55-58. 

100 Sheffield and Horsham (n 90), paragraph 59. 

101 Sheffield and Horsham (n 90), paragraph 60. 
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With regard to the challenge by Ms Horsham under Article 12 ECHR, on to 

her wish to have a valid legal marriage in the United Kingdom, the Court 

found no Article 12 violation. In support of this, it referred to its previous 

reasoning that Article 12 marriage was intended to mean traditional 

heterosexual marriage between parties differentiated by “biological sex.”102  

 

The Court also examines the applicants’ submissions that there existed an 

Article 14 violation when it comes to the fact that “transsexuals alone are 

compelled to describe themselves frequently and in public by a gender which 

does not accord with their external appearances.”103 However, it found no 

violation, on the grounds of the margin of appreciation granted to the State, 

and the reasoning that the inconveniences suffered by Sheffield and Horsham 

were not such that would constitute disproportionate burdening. Therefore, 

the United Kingdom’s conduct fell within the “reasonable and objective 

justification” for differential treatment allowed by Article 14.104 

 

The separate opinions in this case show a marked swing toward recognition 

of transgender rights (the concurring opinion of De Meyer, Valticos, and 

Morenilla JJ excepted). Freeland J stated that he cast his vote against the 

Article 8 arguments with “much hesitation and even with some reluctance.”105 

The partial dissent of Bernhardt J et al, noting that:  

“…in the almost twelve years since the Rees case was decided 

important developments have occurred in this area. However, 

notwithstanding these changes and the above cautionary remarks, 

United Kingdom law has remained at a standstill. No review of the 

legal situation of transsexuals has taken place,”106  

 
102 Sheffield and Horsham (n 90), paragraphs 62-70. 

103 Sheffield and Horsham (n 90), paragraph 72. 

104 Sheffield and Horsham (n 90), paragraph 76. 

105 Freeland J concurrence in Sheffield and Horsham (n 90), paragraph 1. 

106 Bernhardt J et al, partial dissent in Sheffield and Horsham (n 90). 
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used future Goodwin arguments to hold that there had been enough social, 

legal, and scientific development in the understanding of transgender identity 

and status since the Court’s  first consideration of the matter to change its 

opinion on gender recognition. They conclude that: 

“It is no longer possible, from the standpoint of Article 8 of the 

Convention and in a Europe where considerable evolution in the 

direction of legal recognition is constantly taking place, to justify a 

system such as that pertaining in the respondent State, which treats 

gender dysphoria as a medical condition, subsidises gender 

reassignment surgery but then withholds recognition of the 

consequences of that surgery thereby exposing post-operative 

transsexuals to the likelihood of recurring distress and humiliation.” 

 

Casadevall J also noted that the Court’s own logic should lead it to conclude 

that the existence of social change in the area, necessarily leading to it being 

kept under review by Member States, would justify a declaration that the 

United Kingdom should change its laws in this area - which change he 

considered “not too difficult” and possible “without necessarily destroying or 

impairing the historical nature of the British system for the registration of 

births.”107 

 

 

 

2.3 Goodwin and I v UK to YY v Turkey 

 

 
107 Casadevall J, partial dissent in Sheffield and Horsham (n 90), paragraph 4.  
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Goodwin and I v UK108 is a landmark case in transgender law, marking as it 

did the first time the Court found in favour of an applicant challenging their 

State’s refusal to grant them full legal gender recognition. The approach taken 

by the Court in Goodwin differs from their previous approach in several ways. 

Firstly, the Court pivots away from their deferential “consensus” approach to 

a more immediate “effectivity” approach.109 In practice, this was seen in the 

narrowing of the margin of appreciation given to the United Kingdom with 

regard to its recognition of gender identity. A consensus model gave the most 

weight in making a determination to common practice among the Council of 

Europe Member States, “canvassing domestic, political and legal 

developments in the member states [sic]. Where a common European 

standard on the interpretation and application of a Convention right is 

established or emerges, national authorities are accorded little latitude in the 

domestic instantiation of that right… The Court respects state practices, 

recognizing that domestic authorities are best situated to interpret and apply 

Convention rights.”110 An effectivity model, however, shows the Court 

“choosing not to rely on domestic authorities’ interpretation of human rights 

norms. Rather, recognizing that the Convention was intended foremost to 

protect the individual, the Court interpreted its provisions in a manner that 

rendered the protected rights and freedoms practical and effective.”111 This 

was shown in the Court’s declaration of “the right of transsexuals to… 

physical and moral security” which “cannot be a matter of controversy” any 

longer.112 However, it should be noted that Goodwin does leave it to the 

competence of the Member States to decide in what manner gender 

recognition legislation should be written, leaving scope for the problems of 

pathologisation which have followed. 

 

 
108 Goodwin (n 5). 

109 Joanna N Erdman, 'The Deficiency of Consensus in Human Rights Protection: A Case 

Study of Goodwin v. United Kingdom and I. v. United Kingdom' (2003) 2 JL & Equal 318 

110 Ibid at 321. 

111 Ibid at 322. 

112 Goodwin (n 5), paragraph 90. 
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Thus, despite the emphasis on the rights of the individual, the jurisprudence 

of the Court remains heavily pathologised. In each of the cases in this section, 

the Court either discusses an individual who has had gender-affirming 

surgery; who wishes to have it; or who is waiting to have it. It is still taken 

for granted that trans persons who wish to have their gender recognised will 

first have had surgery to physically modify their bodies. While they are not 

all examined in detail in this section, the mid-2000s cases beginning with Van 

Kück v Germany113 all deal with the financial or practical aspects of accessing 

surgery: whether it is covered by insurance (Van Kück) or the national health 

service (Schlumpf v Switzerland),114 or unavailable in the State in question (L 

v Lithuania)115. Genital surgery, almost always involving irreversible 

physical change and reproductive incapacity, is seen as a norm. In this 

manner, the trans body is normalised into a binary-sexed state; although the 

person’s gender may be affirmed by the Court, what is seen as their sex should 

approach a binary position as much as possible.  

 

However, the case of Y.Y. v Turkey116 shows an alteration in the Court’s 

approach. In this case, the applicant challenged the Turkish Courts’ 

requirement that he undergo sterilisation before he could access legal gender 

recognition procedures. The Court found that this was an unreasonable 

requirement. The facts of Y.Y. are quite specific - the procedures he wished to 

undergo included genital surgery, and the Court held that it was unreasonable 

to demand sterilisation before surgery - however, as Dunne writes, that the 

Court was able to find sterilisation unnecessary in a medical pathway was a 

hopeful sign for their willingness to do so in a legal gender recognition 

pathway.117 Dunne also notes that in the case of V.C. v Slovakia, the Court 

 
113 Van Kuck v Germany, Application no. 35968/97. 

114 Schlumpf v Switzerland, Application no. 29002/06. 

115 L v Lithuania, Application no. 27527/03. 

116 Y.Y v Turkey, Application no.14793/08. 

117 Peter Dunne, “Y.Y. v Turkey: Infertility as a Pre-Condition for Gender Confirmation 

Surgery”, (2015) 23(4) Medical Law Review 646 at 65 6. 
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stated that “sterilisation constitutes a major interference with a person’s 

reproductive health status” and that non-consensual sterilisation is 

“incompatible with the requirement of respect for human freedom and 

dignity, one of the fundamental principles on which the Convention is 

based.”118 The Y.Y. judgment became direct precedent for A.P, Garcon, and 

Nicot v France, discussed in section 2.4. 

 

Another interesting facet of the Court’s jurisprudence since Goodwin is cited 

by Gonzalez-Salzberg, who notes that in the earlier cases, in particular 

Cossey, the “transsexual” is seen as someone who crosses “the boundary of 

the sexes” in the Court’s eyes.119 Cossey was described as “fall[ing] 

somewhere between the sexes,”120 and Gonzalez-Salzberg states that this 

shows “the Court recognized that the binary sexes are not as neat as they are 

supposed to be… In other words, the Court acknowledged and validated a 

queer existence, a denial of neatly belonging to the man/woman binary, in 

favor of the existence in between the gender categories.”121 Gonzalez-

Salzberg, writing before the Y.Y. and A.P. judgments, expresses concern that 

the Court had begun to walk back the tentative queering of its view on gender 

which is shown here. In this section, which concludes with Y.Y., both of these 

facets are to be seen: the pathologisation and deference to medical science of 

the earlier cases, and the more liberal outlook of Y.Y., which is the first time 

the Court has held that any medical intervention is unnecessary for a person’s 

legal gender change procedures.  

 

 

 
118 Dunne (n 113) at 641. 

119 Gonzalez-Salzberg (n 20), at 810. 

120 Ibid. 

121 Ibid. 
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2.3.1 Goodwin and I v United Kingdom 

 

Goodwin and I v UK became the turning point in transgender jurisprudence 

at the European Court of Human Rights, as the first time the Court found that 

a State’s refusal to allow transgender persons to update their birth certificates 

was a violation of Article 8 ECHR.  Goodwin and I were separate applications 

made by transgender women resident in the United Kingdom. It was “decided 

that in the interests of the proper administration of justice, [both cases] should 

be assigned to the Grand Chamber that had been constituted to hear [its sister 

case].”122 The circumstances of each case raised differing questions of gender 

and public administration; however, the Court found that the same principles 

should be used in both situations. As Goodwin is the first case, it is the one 

which will be discussed here. 

 

Christine Goodwin stated she had suffered discrimination and sexual 

harassment, and was unable to gain relief for either due to the necessity of 

revealing her transgender status to the authorities or her peers. She claimed 

that following workplace sexual harassment, she had attempted to take a case 

to the Industrial Tribunal but was unsuccessful due to being legally classified 

as a man. She did not take an appeal to the Employment Appeals Tribunal.123 

After beginning work at a new workplace, she was forced to use her National 

Insurance (NI) number; the Department of Social Services would not issue 

her a new one, and she feared that her new employer had traced her history 

using the NI records.124 She had also suffered distress and inconvenience in 

navigating the UK pensions system, which has differing retirement ages for 

men and women, financial transactions, and interactions with social 

services.125 In her arguments to the Court she also referred to the Court’s own 

jurisprudence regarding the importance of the law keeping up to date with 

 
122 Goodwin (n 5), paragraph 8. 

123 Goodwin (n 5), paragraph 15. 

124 Goodwin (n 5), paragraph 16. 
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legal, societal, and scientific developments around transgender 

status/identity.  

 

Once again, the Court surveyed the legal landscape in the jurisdiction in 

question. It noted that the Corbett definitions were still in use when a question 

arose over an individual’s legal sex and how that affected marital and family 

life. Furthermore, Corbett criteria also applied with regard to the registered 

sex of a baby, and provision was only made for the correction of clerical errors 

or those arising from indeterminate sex presentation at birth.126 A National 

Insurance number was also assigned at birth and used as an identifier 

throughout a person’s life. It could only be changed in ‘exceptional cases’.127 

It was possible to change one’s name or title and have that placed on record 

with one’s NI number. Records belonging to transgender individuals were 

marked ‘sensitive’ and could only be accessed by specific Social Services 

staff; however, as stated by Goodwin, this placed a burden on the transgender 

person wishing to interact with Social Services.128 The Court also took note 

of the situation with regard to her complaints on pension services and the 

difficulty of gaining and retaining employment without ‘outing’ oneself to an 

employer. 

 

Developments in trans law in the United Kingdom since the Sheffield and 

Horsham judgment in 1998 were noted, in particular a report from the 

Interdepartmental Working Group on Transgender People, which advised the 

Government that it had three options with regard to legal gender recognition 

(“to leave the current situation unchanged; to issue birth certificates showing 

the new name and, possibly, the new gender; to grant full legal recognition of 

the new gender subject to certain criteria and procedures”) and advised them 

to seek public input on new policy. The English case of Bellinger v 
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Bellinger129 was also referred to, in particular its finding that it is for 

Parliament to decide at what point someone can be considered as belonging 

fully enough to a sex not assigned to them at birth, not the courts, and its 

dissenting judgment from Lord Thorpe, which was notably sympathetic to the 

insecurity of the Corbett criteria in the face of new developments in 

psychology and medicine, and to a need for progress in domestic law 

reform.130 Further illustration of the changing state of transgender law and 

policy across Europe was provided by the third-party intervention of civil 

rights advocacy group Liberty.131 It noted that of 37 European countries 

surveyed, only four - including the UK and Ireland - had no facility for change 

to an individual’s gender on their birth certificate. It also showed that the 

growing trend in policy and jurisprudence around the common-law world was 

toward legal gender recognition - citing the USA, South Africa, Australia, 

and several other jurisdictions - and that 54% of European countries would 

allow a transgender person to marry in their expressed gender post-transition.  

 

The State argued that there was still a margin of appreciation applicable to its 

policies regarding transgender persons, although willing to concede that there 

were situations, such as the case in B v France, where the failure to grant legal 

recognition could qualify as an Article 8 violation. However, it believed that 

the measures it had already taken with regard to change of name, availability 

of passports, etc, were enough to prevent such a violation in this case. It also 

argued that it was difficult for anyone to trace a person’s gender history via 

their NI number. It considered that it had, as required, struck a fair balance 

between individual rights and public administration needs.132 

 

 
129 [2001] EWCA Civ 1140. 

130 Goodwin (n 5), paragraphs 52-53. 
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The Court began by referring back to its previous judgments in Rees, Cossey, 

and Sheffield and Horsham. While it could not lightly depart from previous 

jurisprudence, it recalled “its consciousness of the serious problems facing 

transsexuals and stressed the importance of keeping the need for appropriate 

legal measures in this area under review.”133 It also restated that “[i]t is of 

crucial importance that the Convention is interpreted and applied in a manner 

which renders its rights practical and effective, not theoretical and 

illusory.”134 With this in mind, it turned to a consideration of the situation of 

Ms Goodwin and her fellow transgender persons in the UK. It noted that while 

the State considered that she could circumvent her administrative problems 

by availing of special procedures, this did not guarantee her privacy - in fact, 

the very need for extra procedures, classified information, etc, would draw 

attention to her and her status. The “stress and alienation” posed on her by 

virtue of being transgender in a society without legal gender recognition could 

not be easily dismissed. She is forced into “an anomalous position” which can 

give rise to “vulnerability, humiliation and anxiety.”135  

 

The Court also recalled its decision in X, Y, and Z, commenting that where a 

State allows - even facilitates, as the UK does by covering gender-affirming 

medical treatments via the National Health Services - persons to physically 

and socially transition, “nonetheless the gender re-assignment which is 

lawfully provided is not met with full recognition in law, which might be 

regarded as the final and culminating step in the long and difficult process of 

transformation which the transsexual has undergone.”136 It also noted the 

more sympathetic approach taken in Bellinger v Bellinger in the domestic 

courts.  

 

 
133 Goodwin (n 5), paragraph 74. 

134 Goodwin (n 5), paragraph 74.  

135 Goodwin (n 5), paragraph 77. 
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The situation with regard to medical and scientific knowledge was then 

assessed. The Court noted that “transsexualism/gender identity disorder”137 is 

recognised worldwide as a medical condition for which treatment is advised 

and available - including in the United Kingdom. As in previous opinions, it 

noted that it is not possible for a person to change all of their sex 

characteristics; however, with increasingly advanced treatments it is 

becoming more the case that the only completely fixed biological marker is 

one’s chromosomal make-up - and the existence of intersex persons allows 

for indeterminacy in chromosomal form also.138 Therefore, the Court saw no 

scientific or medical barriers to legal gender recognition. 

 

The next topic to be considered was the societal and legal situation in the 

international community. While in previous decisions the situation was such 

that a common ground for legal gender recognition could not be found, in this 

case the Court accepted the third-party submission by Liberty that showed 

“the clear and uncontested evidence of a continuing international trend in 

favour not only of increased social acceptance of transsexuals but of legal 

operative transsexuals.”139 Furthermore, it did not attach importance to the 

Government’s concern that allowing legal gender recognition would be of 

detrimental effect to its birth registry system. 

 

Focus then moved to the question of striking a balance between the rights of 

the individual and the interests of the community. The Court considered that 

Ms Goodwin had not suffered the same level of distress and inconvenience 

as the applicant in B v France; however, as the essential nature of the ECHR 

is one of personal freedom, autonomy, and dignity, the rights of transgender 

persons to live as fully actualised citizens in society should be respected. It 

stated that “the unsatisfactory situation in which post-operative transsexuals 

 
137 Goodwin (n 5), paragraph 81. 

138 Goodwin (n 5), paragraph 82. 
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live in an intermediate zone as not quite one gender or the other is no longer 

sustainable.”140 In the light of this, while acknowledging that there will be 

some inconvenience to the State in updating its civil society registry and 

allowing for transgender persons to change their pension arrangements, that 

was no longer a weighty enough consideration to validate the denial of legal 

gender recognition. In the Court’s words: 

 

No concrete or substantial hardship or detriment to the public interest 

has indeed been demonstrated as likely to flow from any change to the 

status of transsexuals and, as regards other possible consequences, the 

Court considers that society may reasonably be expected to tolerate a 

certain inconvenience to enable individuals to live in dignity and 

worth in accordance with the sexual identity chosen by them at great 

personal cost.141 

 

It also recalled that the United Kingdom Government had previously been 

advised to keep its position on transgender recognition under review, most 

recently in the Sheffield and Horsham judgment in 1998, and that the 

Government in question had not at any point moved to update its legislation. 

This reticence to change brought the Court to consider that “the respondent 

Government can no longer claim that the matter falls within their margin of 

appreciation,”142 and that as there were “no significant factors of public 

interest to weigh against the interest of this individual applicant in obtaining 

legal recognition of her gender re-assignment, it reaches the conclusion that 

the fair balance that is inherent in the Convention now tilts decisively in 

favour of the applicant.”143  

 
140 Goodwin (n 5), paragraph 90. 

141 Goodwin (n 5), paragraph 91. 

142 Goodwin (n 5), paragraph 93. 

143 Goodwin (n 5), paragraph 93. 
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The Court also found a violation of Goodwin’s right to marry under Article 

12 ECHR. Ms Goodwin protested her inability to marry her male partner 

while being legally defined as male herself. The Government believed that, 

as this was a matter which would imperil the status quo with regard to 

marriage in its jurisdiction - the possibility of ending up with legally invalid 

same-sex marriages - developments in this area should come from the 

national courts or the legislature.144 As with the Article 8 complaints, the 

Court examined its previous jurisprudence and the medical, legal, and social 

factors around transgender identity. It rejected the Corbett criteria as the 

deciding factors in determination of sex,145 and instead examined the question 

of whether a transgender person was impaired in the full enjoyment of their 

right to marry by the legal situation in the State. Using the domestic 

jurisprudence in Bellinger and the international context provided by Liberty, 

it argued that not only was there an impairment of the right to marry, but that, 

given the trend toward international recognition of transgender rights, it was 

no longer within the margin of appreciation for States to decide that 

transgender persons cannot marry in their true gender.146  The final 

applications by the complainant, alleging breaches of Articles 14 and 13, were 

dismissed and rejected, respectively. The breaches of Articles 8 and 12 were 

unanimously accepted by the Court.  

 

 

2.3.2 L v Lithuania 

 

L147 was a transgender man who had begun medical transition procedures in 

Lithuania. He had requested surgical procedures but was informed he would 

 
144 Goodwin (n 5), paragraph 96. 

145 Goodwin (n 5), paragraph 100. 

146 Goodwin (n 5), paragraph 103. 

147 L v Lithuania (n 112), Application no. 27527/03. 
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first need to attend a psychiatrist and subsequently a course of hormonal 

treatment. Following the first interval of hormone therapy, he found that his 

GP would not prescribe any more courses and so he continued to 

“unofficially” self-administer.148 He was able to obtain a mastectomy but was 

told that any genital surgery would have to wait until further laws had been 

passed. 

 

At this point he also applied for a legal change of name on official identity 

documents and was refused. Eventually, with the assistance of a Member of 

Parliament, he was allowed to change his name on his passport, but could not 

use a Lithuanian name as names in the Lithuanian language must follow 

gender conventions. He also could not change his “personal code” number, 

which was gendered female. The forcible ‘outing’ involved with this caused 

him much stress and embarrassment every time he needed to interact with 

public services, employers, financial institutions, etc.149 

 

The Lithuanian Civil Code, which had entered into force since 2000, contains 

a provision with regarding to transgender medical procedures, Article 2.27. 

Operational from July 2003, this provides for gender reassignment surgery 

for unmarried adults. The second part of the provision states that “that the 

conditions and procedure for gender reassignment surgery are established by 

law.”150 In 2001 a law was passed stating that following “gender 

reassignment” one could apply to have one’s name and personal code number 

changed; the Passport Act 2003 allows for similar alteration. However, at the 

time of the case, no law on gender reassignment, how one completes such or 

to whom one should apply, existed. A Bill had been drafted and was 

scheduled for discussion by Parliament, but had been omitted from 

 
148 L v Lithuania (n 112), paragraph 16. 
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Parliament’s agenda and not rescheduled.151 In 2006, the Lithuanian 

Constitutional Court found that it had the power to “fill the gaps left in the 

legislation where this was necessary, inter alia, for the protection of the rights 

and freedoms of a particular individual.”152 

 

With regard to the applicant’s claim under Article 3, the Court found that 

there had been no violation. While it had sympathy for the distress and 

alienation suffered by the applicant, it found that the suffering was not of such 

a level that the State’s positive responsibility to protect its citizens would be 

engaged.153  

 

The considerations under Article 8 were more favourable to the applicant. He 

claimed that the State had “failed to provide him with a lawful opportunity” 

to transition medically, and that its failure to follow through on enacting 

legislation on gender recognition had caused him much distress and led to 

him missing many opportunities for personal and professional 

enhancement.154 He also argued that there was no proportionate public 

interest need for this refusal on the Government’s part. The Government 

stated that this matter should fall within its margin of appreciation, and that 

there were public administration concerns over allowing people to legally 

transition genders. They also raised concerns that there was not currently a 

level of medical expertise in the area available in Lithuania, and mooted as a 

possible solution that the State could help to finance surgeries abroad.155  

 

The Strasbourg Court found that the applicant was caught in a legislative gap 

- without access to full surgeries, he could not change his gender and thereby 
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alleviate the strain placed on his every life; without a piece of legislation 

regulating surgeries, he could not obtain them. The responsibility for solving 

this problem, therefore, lay with the Government. They had had four years in 

which to legislate on this problem, and although they had drafted a Bill, they 

had never passed it. The Court could not find proportionate public interest or 

state administrative reasons for this failure, and accordingly found Lithuania 

to be in breach of Article 8156. It was considered unnecessary to examine the 

applicant’s claims under Articles 12 and 14, as it was to be seen that they 

arose from the same lack of legislation as the already-decided Article 8 claim.  

 

There were two separate opinions delivered, a partial dissent from Fura-

Sandstrom J and a dissent from Popovic J. Fura-Sandstrom J raised concerns 

about whether the Court was acting ultra vires in pressing Lithuania to enact 

gender recognition laws, while Popovic J returned to the question of 

admissibility and stated that he would uphold the Government’s claim that 

L’s application was inadmissible on the grounds of non-exhaustion of 

domestic remedies. 

 

2.3.3 Y.Y. v Turkey 

 

The Y.Y. case was the first to involve sterilisation as a criterion for any matter 

relating to medical or social transition; the judgment was to foreshadow the 

landmark A.P, Garcon, and Nicot case of three years later. Y.Y was a 

transgender man who had applied to the District Court to be allowed to 

undergo gender affirmation surgery, as was the procedure in Turkey. The 

District Court requested a medical opinion from the head doctor at the 

hospital where Y.Y. was a patient in the psychiatric department, “seeking to 

ascertain whether the applicant was transgender, whether gender 

reassignment was necessary to ensure his mental health and whether he was 
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permanently unable to procreate.”157 The hospital sent back a report stating 

that Y.Y. was transgender and, for psychological reasons, should continue to 

live as a man. The District Court did not find that a satisfactory response to 

their questions, and Y.Y. was obliged to return for a gynaecological 

examination which determined that he was still able to procreate. On the basis 

of this report, the District Court turned down his application for gender-

affirming surgery. He appealed the decision, but it was upheld. 

 

In 2013, the applicant launched a new application in the District Court, 

accompanied by a medical report which said that he was transgender, was 

living permanently as a man and was suffering distress as a result of the 

incongruity between his lived experience and his legal and medical gender 

identity, and should undergo surgical interventions for the sake of his mental 

health. This application was successful and Y.Y. underwent surgery. 

 

Y.Y. challenged Article 40 of the Turkish Civil Code, which established the 

procedure for accessing legal gender recognition and permission to undergo 

gender-related surgeries, under Article 8 ECHR. He alleged that the Article 

40 procedure was unfair, as it required sterility before one could access 

gender recognition and gender-related surgery; yet, sterility was only possible 

through a voluntary surgical procedure - which was inaccessible due to 

Article 40 procedures. Y.Y. stated that “the impossibility of obtaining access 

to such surgery meant that the persons concerned were permanently deprived 

of any opportunity to resolve the discrepancy between their perception of 

their gender identity and the biological reality.”158 

 

The Court noted that Y.Y.’s case differed from the trans law cases which it 

had previously heard, all of which had concerned persons who had already 

 
157 Y.Y v Turkey (n 105), paragraph 9. 

158 Y.Y v Turkey (n 105), paragraph 44. 



113 
 

undergone surgery. Y.Y’s challenge involved an earlier stage of transition, 

“namely the issue of the prior conditions that may be imposed on transgender 

persons in advance of the process of gender change and the compatibility of 

those conditions with Article 8 of the Convention”.159 It stated that “[w]hile 

Article 8 of the Convention cannot be interpreted as guaranteeing an 

unconditional right to gender reassignment surgery, it has previously held that 

transgenderism is recognised internationally as a medical condition which 

warrants treatment to assist the persons concerned”160 and that therefore there 

had been a breach of Article 8.1 ECHR with regard to Y.Y.161 

 

The Court then turned its attention to the potential justifications which the 

Government may have had for implementing this rule, and whether they fell 

under the exceptions to Article 8 ECHR, namely “whether it was “in 

accordance with the law” and “necessary in a democratic society” in order to 

achieve... “legitimate aims”.”162 The Turkish Government claimed that their 

regulations on gender-affirming surgery “came not only within the sphere of 

protection of the public interest in so far as it sought to prevent surgery of this 

kind from becoming commonplace and to prevent needless operations, but 

also within the sphere of protection of the interests of individuals who wished 

to undergo such surgery, given that it was irreversible and posed a risk to the 

physical and mental well-being of the persons concerned”.163 While the Court 

did not accept those arguments, it did agree that regulation of surgeries like 

this can be a legitimate public interest measure. 

 

Turning to the margin of appreciation given to States in situations such as 

this, the Court noted that it would be narrower in situations where an intimate 
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right is at stake. This case involved the individual’s gender identity, “ one of 

the most basic essentials of self-determination.”164 It also noted that it had 

“repeatedly signalled its consciousness of the serious problems facing 

transgender persons and has stressed the importance of keeping the need for 

appropriate legal measures under review… [and] that is of crucial importance 

that the Convention is interpreted and applied in a manner which renders its 

rights practical and effective, not theoretical and illusory.”165 The Court 

looked to regulation of gender identity among other Member States, finding 

that “ the possibility for transgender persons to undergo gender reassignment 

treatment exists in many European countries, as does legal recognition of their 

new gender identity”. It stated that “it attaches less importance to the lack of 

evidence of a common European approach to the resolution of the legal and 

practical problems posed than to the existence of clear and uncontested 

evidence of a continuing international trend in favour not only of increased 

social acceptance of transgender persons but of legal recognition of the new 

gender identity of post-operative transgender persons166… the right of 

transgender persons to personal development and to physical and moral 

security in the full sense enjoyed by others in society cannot be regarded as a 

matter of controversy”.167 The Court also noted that “some member States 

have recently amended their legislation or practice regarding access to gender 

reassignment treatment and the legal recognition of gender reassignment by 

abolishing the infertility/sterility requirement,”168 a move which was 

supported by the Parliamentary Assembly of the Council of Europe in 

Resolution 1728 (2010).169 It stated that domestic law which interfered with 

the rights of individuals to express their personal identity could constitute a 

serious interference with private life.170  
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The Court found that it was unnecessary “to rule on the question of possible 

access by the applicant to medical treatment that would have enabled him to 

satisfy [the] requirement [of infertility], since it considers that due respect for 

his physical integrity precluded any obligation for him to undergo this type 

of treatment.” It also found the requirement for permanent sterilisation to be 

unnecessary to the Government’s aims in regulating access to gender-

affirming surgery, and therefore it could not be considered an exception to 

Article 8 ECHR. The State’s refusal, for several years, to allow Y.Y. to 

undergo surgery and change his gender markers constituted a breach of his 

Article 8 ECHR rights.  

 

 

 

2.4 A.P., Garcon, and Nicot v France, and the future of gender identity at 

the ECtHR 

 

Like Goodwin before it, A.P. 171 is another turning point in the Court’s 

jurisprudence on transgender rights. In A.P., the Court found that sterilisation 

could no longer be made a mandatory requirement for access to legal gender 

recognition. As foreshadowed in Y.Y., the Court here displays that it has 

advanced its viewpoint on gender identity issues, and no longer requires the 

trans person to irreversibly modify their body or give up their reproductive 

capacity in order to have their gender recognised. However, as Dunne notes, 

the Court may find that sterilisation is a disproportionate interference, but it 

fails to address the rationales which are given for sterilisation, which range 

from unease with trans pregnancy and parenting, to the need for legal 

certainty in assigning family rights.172 French law, cited in A.P., upholds 

 
171 A.P., Garcon, and Nicot v France (n 7).  
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“l’indisponibilité de l’état des personnes”:173 the idea that a person’s civil 

status is taken, as a whole, as part of one’s legal personhood, and that it cannot 

be lightly changed. The State requires certainty as to the legal personhood of 

its citizens, and the ability to change gender, taken too casually, is a threat to 

that stability. Once again, the trans citizen is seen as a potential vector of 

chaos through an orderly legal system.  

 

A.P. may have removed the need for sterilisation via surgery or hormones 

before legal gender recognition can be accessed, but it did not alter the 

pathologised status of transgender identity in the eyes of the Court. Although 

Garcon enters a challenge to the requirement to prove a diagnosis of gender 

identity disorder, the Court uses a consensus approach to find that “a 

psychiatric diagnosis features among the prerequisites for legal recognition 

of transgender persons’ gender identity in the vast majority of the forty 

Contracting Parties which allow such recognition, with only four of them 

having enacted legislation laying down a recognition procedure which 

excludes such a diagnosis.”174 Although organisations from third-party 

intervenors to the Commissioner for Human Rights of the Council of Europe 

are advocating against enforcing a psychiatric diagnosis, the Court finds that 

it is within France’s margin of appreciation to require one. Why? It is possible 

that the Court did not want to go further down the depathologisation path than 

they had already, wishing to remain within the European status quo. However, 

this would be contrary to the approach it had taken in the more recent gender 

identity cases - that of utilising its institutional competence to uphold the 

rights of the individual. A queer reading of the judgment finds this 

disappointing for a number of reasons: it “continues to support the 

understanding of gender in binary terms, rendering abnormal those bodies 

that do not fit the category in which they have been placed at birth… 

reinforces the regulatory power of medical tools… [and] obstructs queer and 

trans activism that seeks a paradigm shift in the conceptualisation of variant 

 
173 Translated by the ECtHR as “the principle of the inalienability of civil status”. 

174 A.P., Garcon, and Nicot v France (n 7), paragraph 139. 
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gender identities”.175 As Theilen writes, “changing a person's birth certificate 

does not constitute true 'gender recognition' if the person is considered 

mentally ill… The ECtHR itself cites 'human dignity', 'human freedom' and 

'personal autonomy' as the basis of the right to gender identity… such values 

cannot be reconciled with trans pathologisation”.176 

 

The most recent trans law cases before the Court have centred around the 

process of legal gender recognition: S.V. v Italy177 on the Italian Courts’ 

refusal to allow a trans woman to change her name for over two years, and X 

v North Macedonia178 on the absence of a clear framework for a trans man to 

use to have his gender legally recognised. However, among the cases pending 

before the Court (as of October 2019) are two communicated cases regarding 

the registration of trans parents in their legally recognised gender: Y.P v 

Russia,179 and O.H. and G.H. v Germany180. Both cases involve trans men 

wishing to be registered as the father of the child he birthed on the child’s 

birth certificate. Trans parenting will undoubtedly be among the next topics 

broached by the Court in its consideration of gender identity issues. It is likely 

that non-binary recognition will also come before the Court in the relatively 

near future; since the German Constitutional Court decision in 2017 that the 

German gender recognition law was unconstitutional because it only provided 

for binary gender choices for recognition, there is a persuasive precedent to 

be found for allowing the choice of a third gender option. 

 

 

 
175 Damian Gonzalez-Salzberg, “An Improved Protection for the (Mentally Ill) Trans 
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2.4.1 A.P., Garcon, and Nicot v France 

 

In A.P., Garcon, and Nicot v France, the Court built on their Y.Y. v Turkey 

decision to hold that a requirement for sterilisation as a prerequisite for legal 

gender recognition was contrary to Article 8 ECHR. Previous to the 

introduction of this challenge in the French courts, the application process for 

gender recognition in France involved a petition via the courts which could 

include demands for medical markers of gender transition, including surgical 

interventions which result in infertility.181 In late 2016, France introduced the 

“Loi n° 2016-1547 du 18 novembre 2016 de modernisation de la justice du 

XXIe siècle” (Law on the modernisation of justice in the 21st century), which 

added sections to the Code Civil, including one which removed any medical 

requirements for access to legal gender recognition.182 However, the 

Strasbourg Court decided to hear the A.P. case despite this. 

 

A.P. involved three applicants, all of whom alleged breaches of their Article 

8 ECHR rights as a result of the demands of the French legal gender 

recognition system, which included that a candidate for LGR had to establish 

“la réalité du syndrome transsexuel” (the reality of their transsexuality). This 

establishment could include the requirement of “irreversible physical changes 

in appearance”, mostly interpreted as genital surgery or hormonal 

interventions with the side/effect of sterility. Resulting from these demands, 

A.P., the first applicant, also alleged a breach of her Article 3 ECHR right to 

freedom from cruel, inhuman, and degrading treatment, due to an invasive 

medical examination she had been required to undergo, and a breach of her 

Article 6.1 ECHR right to due process taken in conjunction with Article 8 

ECHR, as the internal authorities which regulated legal gender recognition 

had made a manifest error in concluding that she had not proven that she had 

made irreversible physical changes. The second and third applicants, Garcon 
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and Nicot, also alleged violations of Article 14 ECHR, the right to freedom 

from discrimination, taken in conjunction with Article 8 ECHR. 

 

A.P. had been told by the French courts in a preliminary ruling that she would 

have to submit a multi-disciplinary medical report from a psychiatrist, an 

endocrinologist, and a gynaecologist,183 even though she had already 

undergone surgery overseas and had a certification from a psychiatrist that 

she should be allowed to change her gender markers. At the Court of First 

Instance, she was told that her certifications from other doctors were 

incomplete and she could not change her legal gender without undergoing the 

tests as laid out by the preliminary ruling. She appealed to the Court of Appeal 

and the Cour de Cassation but was overruled each time. At the European 

Court of Human Rights, A.P.’s challenge would be ruled inadmissible for 

non-exhaustion of domestic remedies, as her appeal to the Cour de Cassation 

did not adequately address the French government’s requirements for gender 

recognition; rather, she tried to prove that she had fulfilled them.184  

 

Garcon and Nicot were also transgender women who had undergone genital 

surgical interventions and who had, separately, applied to the Court of First 

Instance to have their gender markers changed. Both were told that they 

needed to provide medical documents to verify their physical and medical 

markers of transition; on refusal to provide these documents, their 

applications were dismissed. At appeal, the dismissal was upheld by both the 

Court of Appeal and the Cour de Cassation. 

 

Referring to a broad range of domestic and international precedents, as well 

as policy documents from the Council of Europe Commissioner for Human 

 
183 A.P., Garcon, and Nicot v France (n 7), paragraph 17. 

184 A.P., Garcon, and Nicot v France (n 7), paragraph 90 (version francais). 
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Rights,185 the Parliamentary Assembly and the Committee of Ministers of the 

Council of Europe,186 and the United Nations,187 the Court considered 

Garcon’s and Nicot’s Article 8 ECHR challenges. It noted that because of the 

nature of the right involved and the relationship to the applicants’ bodily 

integrity, the margin of appreciation offered to the State would be slight. It 

characterised the main question in the case as whether the French 

Government should be allowed to require “irreversible change in 

appearance”, meaning surgeries or hormonal treatments which also carried a 

high likelihood of permanent sterility, before legal gender recognition could 

be granted.188 The Court saw this as a conflict between the applicants’ right 

to personal identity and their right to bodily integrity, which was not a fair 

balance for the State to have struck between the interests of the individual and 

the public interest in which the law was intended to operate. Therefore, it held 

that making access to legal gender recognition contingent on irreversible 

physical alterations was a breach of Article 8 ECHR.189  

 

The Court did hold, however, that it was permissible within Article 8 ECHR 

to ask for medical proof that an individual had “gender identity disorder.”190 

There was a “quasi-unanimity” among Member States that this was a valid 

requirement, and it was not a disproportionate interference in the private lives 

of individuals - particularly because the State has a legitimate interest in 

ensuring that people do not undergo unnecessary medical treatments. The 

same reasoning was used in rejecting A.P.’s claim that the requirement for a 

genital examination was a disproportionate breach of her right to privacy. The 

Court did not separately examine the Article 14 ECHR contentions. 

 
185 A.P., Garcon, and Nicot v France (n 7), paragraph 73. 

186 A.P., Garcon, and Nicot v France (n 7), paragraph 74-77. 

187 A.P., Garcon, and Nicot v France (n 7), paragraph 78-82. 

188 A.P., Garcon, and Nicot v France (n 7), paragraph 120 and onward. 

189 A.P., Garcon, and Nicot v France (n 7), paragraph 135. 

190 A.P., Garcon, and Nicot v France (n 7), paragraph 144. 
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2.4.2 S.V. v Italy 

 

S.V. 191 was a transgender woman who had been given the name L at birth. 

She had identified and presented as female her whole adult life, and had been 

authorised to undergo gender-affirming surgeries by the Rome District Court 

in 2001. She also applied for permission to change her masculine first name, 

L; however, this permission was refused “on the grounds that, under 

Presidential Decree no. 396 of 2000, a person’s forename had to correspond 

to his or her gender”. Without officially having changed her legal gender, 

S.V. could not change her name. She was placed on a waiting list for genital 

surgery, and underwent those procedures in 2003. Following her surgery, she 

again applied for a change of forename and was granted it. Her appeal against 

the original decision was dismissed by the Court of Appeal, which held that 

on the basis of the law which applied at the time, Law No. 164 of 1982, the 

District Court had been right to refuse her request. 

 

S.V. alleged that the refusal to allow her to change her name for two years 

while she awaited surgery was an unjustified interference with her private life 

under Article 8 ECHR. The Court held that privacy, for the purposes of 

Article 8 ECHR:  

 

“…includes not only a person’s physical and psychological integrity, 

but can sometimes also embrace aspects of an individual’s physical 

and social identity. Elements such as gender identity or identification, 

names, sexual orientation and sexual life fall within the personal 

sphere protected by Article 8 of the Convention.”192  

 
191 S.V. v Italy (n 174). 

192 S.V. v Italy (n 174), paragraph 54. 
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This case differed from the Court’s previous jurisprudence on transgender 

rights, which had centred either around persons who had already undergone 

surgery, those who wished to access it, or those who did not wish to undergo 

surgery. However, choice of, and changes to, names also fell within the scope 

of private life in the Court’s opinion. It is possible that the State may have a 

legitimate reason for wanting to regulate the change of names  

“…in the public interest, for example in order to ensure accurate 

population registration or to safeguard the means of personal 

identification and of linking the bearers of a given name to a 

family.”193 

However, an individual’s name is a particularly intimate aspect of their life, 

and this must influence the balance to be struck between the individual and 

the public interest. 

 

In this case, the Court found that:  

“…the refusal of the applicant’s request was based on purely formal 

arguments that took no account of her particular circumstances.”194  

It could not see  

“what reasons in the public interest could have justified a delay of 

over two and a half years in amending the forename on the applicant’s 

official documents in order to match the reality of her social situation, 

which had been recognised by the Rome District Court in its judgment 

of 10 May 2001.”195  

The failure to allow S.V. to  

“obtain a change of forename over a period of two and a half years, 

on the grounds that the gender transition process had not been 

 
193 S.V. v Italy (n 174), paragraph 61. 
194 S.V. v Italy (n 174), paragraph 70. 
195 S.V. v Italy (n 174), paragraph 71. 
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completed by means of gender reassignment surgery was therefore a 

disproportionate interference with her privacy rights under Article 8 

ECHR.”196 

 

 

2.5 Conclusion 

 

In the decades since 1980, the jurisprudence of the European Court of Human 

Rights has evolved with regard to issues of gender identity and gender 

recognition. The emergence of new trans identities and ways of being have 

forced the Court to confront areas ranging from change of gender marker to 

compulsory sterilisation to temporal limits on aspects of gender recognition. 

Although sterilisation has been held to no longer be a requirement for access 

to legal gender recognition, the pathologisation of trans identities remains a 

factor to be navigated by litigants. Future directions for the Court are likely 

to include the emergence of trans parents and non-binary identities as areas 

of concern.  

 

The treatment of issues of gender variance and gender recognition illustrates 

the dynamics of the Strasbourg Court, including both the operation of the 

Court itself, and the manner in which that operation affects the expression of 

the Court’s view on such a subject. The adversarial nature of the judicial 

process means that both applicants and defendant States must present their 

cases in such a manner as to be legible to the Court. This often means that 

applicants will sacrifice the complexity of their stories or the dignity 

associated with being correctly gendered or referred to in a sensitive manner, 

for strategic reasons. Hence, in many cases, the applicant is discussed almost 

as if in their absence, with their physical characteristics and medical records 

laid open to discussion and dissection; they are even at times flagrantly 

 
196 S.V. v Italy (n 174), paragraph 75. 



124 
 

misgendered, such as in the case of A.P, Garcon, and Nicot v France. 

Conversely, the respondent States are afforded a more lenient reading, with 

much state practice explained away under the margin of appreciation or the 

demands of maintaining administrative systems. If the margin of appreciation 

is invoked by a state in these cases, it is usually in the service of cloaking the 

State’s resistance to make changes to its institutions at the behest of a citizen. 

Indeed, one theme seen throughout the engagements of the Court with gender 

variance is the willingness of the Court to allow States to infringe on the 

privacy rights of individuals for the sake of orderly administrative or civil 

registry systems. This adds to the image of the gender-variant subject as a 

challenge to legal order and as a vector of chaos that disrupts social cohesion.  

 

The theoretical framework laid out in Chapter 1 can be seen reflected 

throughout the analysis of the cases in this Chapter. The regulation of identity 

practiced by the Court, for many years, subjectivated certain groups of 

gender-variant individuals - in particular, binary-identified transgender 

persons who have undergone surgical interventions - as legitimate citizens. 

To be considered legible to the Court, the trans or gender-variant person 

needed to conform to this unitary narrative. It is to be hoped that with the 

recognition of “non-operative” trans persons in A.P., the Court will continue 

to expand and further depathologise its concepts of legitimate trans persons. 

The S.V. case, which does not involve surgical interventions, but rather 

focuses on a non-physical aspect of trans existence, is a hopeful sign in this 

regard.  

 

The influence of the Strasbourg Court’s jurisprudence has been broad. In the 

next chapter, its particular influence in the Irish jurisdiction is demonstrated 

in the cases of Foy v an tArd Chláraitheoir 1 and 2.197 The decision in the 

Foy 2 case was a direct consequence of the Goodwin and I case at the 

European Court of Human Rights, through the applicability of the European 

 
197 Foy v an t-Ard Chláraitheoir 1 [2002] High Court of Ireland [2002] IEHC 116 and Foy 

v an t-Ard Chláraitheoir 2 [2007] High Court of Ireland [2007] IEHC 470. 
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Convention on Human Rights in Irish law. However, the principles of 

privacy, self-determination, and dignity of the individual, which are seen in 

the Goodwin judgment are also central in Foy 2; the Strasbourg Court’s 

influence stretches farther than its mere jurisdiction. This is also visible in 

Chapters 4 and 5, on the international human rights law system and India, 

respectively. The decisions of the European Court of Human Rights are cited 

frequently in other jurisdictions and are given deep precedential respect 

through a process of transnational judicial dialogue. In this manner, the 

regime of truth created by the European Court of Human Rights has a global 

effect. 
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Chapter 3: Ireland 

 

3.1 Introduction 

 

This chapter follows the movements for queer and transgender liberation and 

rights in Irish law. It argues that owing to Ireland’s Catholic normative 

sociolegal structure, non-heterosexual persons were also seen as performing 

a gendered identity; to queer that norm in any way was to render oneself an 

illegible person with less-than-full legal and social citizenship. The activist 

movements examine herein therefore performed two functions: firstly, they 

sought formal equality in law for queer and trans persons in the Irish 

jurisdiction; secondly, they legitimised these identities and the persons who 

claim them by bringing them to the daylight and asserting their place in 

society.  

 

Ireland has gone through a process of tremendous change since it gained its 

independence, and many of these reforms have happened through the work 

of sociopolitical activists. The ideals of ‘Irishness’, for decades entangled 

with gender norms, have been deconstructed by the campaigns for 

decriminalisation of same-sex sexual acts, and legal gender recognition. Irish 

citizens, formal and/or social, have used the law in a liberatory fashion, 

invoking international human rights law and strategically litigating in front of 

the Irish courts. Irish queer and trans persons have also benefited from 

Ireland’s status as a Member State of the Council of Europe, as it has allowed 

cases to be brought challenging Ireland’s restrictive gendered laws both at the 

international, European, level, and the domestic. Ireland is an active 

participant in international human rights institutions, and the jurisprudence of 

the European Court and of the United Nations human rights bodies is 

repeatedly invoked in Irish parliamentary debates and before the domestic 

Courts. This keen attention to international human rights has also acted as an 

impetus for Irish politicians and judges to seek to keep pace with, and in some 

cases set, international standards. 
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Currently, the right to legal gender recognition in Irish law is governed by the 

Gender Recognition Act 2015. The Gender Recognition Act 2015 allows a 

trans person to self-declare their gender identity for the purposes of legal 

gender marker change. It does not require any medical verification of the 

person’s identity, nor does it require the individual to have undergone any 

medical, surgical, or hormonal interventions. On its promulgation, the Irish 

Gender Recognition Act was hailed as one of the most progressive gender 

recognition legislations in the world, and it remains influential due to its 

emphasis on the autonomy of the trans person. However, the Gender 

Recognition Act 2015 does not allow for recognition of persons under the age 

of sixteen years, nor does it allow for recognition of non-binary identities. 

These omissions have been acknowledged in the Review of the Gender 

Recognition Act 2015, mandated by law after two years of the Act’s operation 

and published in 2018.  

 

This chapter’s examination of the gendered identities of Irish law and the 

manner in which socio-legal activism queered the strict conservative gender 

norms in Irish society shows the operation of law and gender as parallel and 

intersecting normative regimes, as well as the reciprocal relationship between 

gendered citizens and the law. It demonstrates the manner in which gender-

variant subjects can not only create for themselves a socio-legal space, but 

respond to and avoid the deeply pathologised identity constructs seen in many 

laws worldwide. The passage of the Gender Recognition Act 2015 formed a 

moment of citizenship for many trans persons in Ireland 

 

3.2 Constituting Ireland 

 

In 1937, as Éamon de Valera introduced the draft text of his Constitution to 

Dáil Éireann, he remarked that "[i]f there is one thing more than another that 

is clear and shining through this whole Constitution, it is the fact that the 
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people are the masters."1 Keenly aware of the postcolonial context, the 

drafters felt it imperative to write into being not only a new system of laws, 

but a manifesto for the new Irish State and the identity they based upon it.2  

 

Irish law has developed in that context, a new State forged in dichotomies: 

conservative, yet forward-facing; insular, yet connected; independent, yet a 

leader in European and world discourses; post-colonial, yet European (in the 

words of Homi Bhabha: “not white/not quite”). A concern for the legal 

protection of human rights was visible from the outset, codified permanently 

into State law via the Fundamental Rights and Directive Principles sections 

of the 1937 Constitution. However, the dominant Irish Catholic conservatism 

would, over the course of the State’s existence, be allowed to define which 

citizens were to be considered the recipients of those rights. A heavily 

weighed gender hierarchy permeates throughout Irish law and society, 

specifically designed by the authors of its legal texts and bolstered by 

religious doctrine which defines the basic subject of the law as a straight Irish 

man, the basic societal unit as the heterosexual, marital family, and relegates 

women to a “special status” principally assigned to the domestic sphere. It is 

only in recent decades that Irish law has begun to heed challenges to those 

definitions, from the struggle for legal contraceptives, to legalising same-sex 

sexual behaviours, allowing divorce, allowing same-sex marriage, allowing 

for legal gender recognition for transgender persons, and, most recently, 

legalising abortion in certain circumstances.  

 

The legacy of colonial occupation lives on in both the Irish legal system and 

in the national identity built after independence. The architects of the Irish 

State invested its founding documents and discourses with the image of the 

 
1 Colm Ó’Cinnéide, The People are the Masters: the Paradox of Constitutionalism and the 

Uncertain Status of Popular Sovereignty within the Irish Constitution, 48 Irish Jurist 249 at 

250. 

2 The idea of Constitution as manifesto comes from Kelly, "The Constitution: Law and 

Manifesto", in F. Litton (ed.), The Constitution of Ireland 1937-1987 (Dublin: Institute of 

Public Administration, 1988), p.208. 
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Irishman as sovereign freedom fighter - it is only necessary to look at the 

names of the political parties of the time to see this: Fianna Fáil,3 Sinn Féin.4 

However, this ideal of the Irishman was only used to apply to the Irish man. 

For each other revolution, for every step in ‘degendering’ Irish law, the 

victories would be incremental and hard-won. To understand this, it is 

necessary to first examine the roots of Irish law - colonial rule, independence, 

and the genesis of the 1937 Constitution, Bunreacht na hÉireann, the basis of 

our modern legal system. Ideas of national identity and values permeate the 

1937 text, reflecting the drafters’ wish to create a document which would 

reflect Ireland as they saw it, but which would also remain constitutive of this 

construct of Ireland for generations to come. For better or for worse, the 1937 

Constitution is intricately entwined with the social, legal, and political 

contexts of postcolonial Ireland. 

 

 

3.2.1 Independence and the 1922 Irish Free State Constitution 

 

Following centuries of dominion by Britain, Ireland became a part of the 

United Kingdom with the Act of Union in 1800. At this time, the laws of 

Britain also became the laws of Ireland, as the two states were consolidated 

into one. In 1861, the Parliament of Great Britain and Ireland passed the 

Offences Against the Person Act, which criminalised same-sex sexual 

behaviour under the category of “unnatural offences”. This law, along with 

other fragments of colonial rule, would remain in force even after 

independence - even being used by anti-colonial nationalists to bolster their 

image of a heterosexual, normatively gendered Ireland.  The criminalisation 

and marginalisation of the differently gendered or sexual ‘deviants’ did not 

end with the establishment of the free Republic. Rather, it would become 

more entrenched with time. 

 
3 Lit. “Soldiers of Destiny”. 

4 Lit. “We Ourselves”. 
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During the armed struggle for independence, however, the overriding 

preoccupation was with affirming Irish nationality and collective patriotism. 

The War of Independence ended in 1921 with the signing of the Anglo-Irish 

Treaty. This granted Ireland independence to a large extent, awarding it a 

form of ‘dominion’ status, with less independence than a full Republic but 

more than the Home Rule which had been advocated for in the preceding 

decades. 

 

The 1922 Constitution of the Irish Free State took the form of an Act passed 

by the Dáil, then approved by the British Parliament. Significantly, Schedule 

2 of the Act was formed of the text of the Anglo-Irish Treaty in full. 

Furthermore, if a conflict between the Constitution and the Treaty arose, the 

Treaty would prevail.5 These concessions alarmed those who advocated for 

immediate and full independence.  

 

The British Crown retained a largely symbolic presence in the Free State 

Constitution, of which Article 2 proclaimed that “All powers of government 

and all authority, legislative, executive, and judicial, in Ireland are derived 

from the people of Ireland”. The Preliminary also asserts that “all lawful 

authority comes from God to the people,'' a statement which was to reflect the 

omnipresence of religion in Irish law in the following decades.  

 

The Free State Constitution was “intended to function as a protector of 

people's rights, in a country where the people would ultimately hold the 

power.”6 It contains only two explicitly gendered references, the Article 14 

entitlements for every citizen over 21 years “without distinction of sex” to 

 
5 Seamus O’Tuama, ‘Revisiting the Irish Constitution and De Valera’s Grand Vision’, 

(2011) Irish Journal of Legal Studies 2(2) 54 at 57. 

6 Laura Cahillane, ‘An Insight into the Irish Free State Constitution’ (2014) 54 American 

Journal of Legal History 1 at 27. 
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vote for the members of Dáil and Seanad Éireann. It is notable that this 

reference is liberatory as opposed to restrictive. Irish women had played a 

large part in the struggle for independence, and the 1922 text does not choose 

to sideline them in the manner of its successor. In this aspect, the Free State 

Constitution sought to carry on the legacy of the 1916 Proclamation of the 

Irish Republic, which addresses itself to “every Irishman and Irishwoman” 

and promises a Republic which “guarantees religious and civil liberty, equal 

rights and equal opportunities to all its citizens, and declares its resolve to 

pursue the happiness and prosperity of the whole nation and of all its parts, 

cherishing all the children of the nation equally and oblivious of the 

differences carefully fostered by an alien government, which have divided a 

minority from the majority in the past”. Unfortunately, this Constitutional 

ideology of gender equality, women’s liberation, and public participation 

would be much altered with the fall of the 1922 document. 

 

 

3.2.2 The 1937 Constitution 

 

In the 1930s, a confluence of events led to the adoption of a new Constitution 

by plebiscite of the Irish people. Firstly, in 1931, Britain passed the Statute of 

Westminster, granting the dominion nations (which status Ireland retained at 

the time) autonomous status within the British Commonwealth. This allowed 

for the removal of the remaining British holdovers from the Constitution, 

including the oath of allegiance and the external executive oversight vested 

in the Crown. Secondly, the Irish election of 1932 returned to power the 

Fianna Fáil government led by Éamon de Valera, a profoundly anti-Anglo-

Irish Treaty party who resented the influence which Britain still retained; they 

would, at the earliest possible opportunity, take full advantage of the relative 

freedoms enabled by the Statute of Westminster to reform the Free State 

Constitution.  
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Freed from the restraints of the Crown, and determined to produce a 

document free of the “taint of British approval,”7 de Valera’s drafters set 

about forging a Constitution which would capture both the historical moment 

in which they were working and the tenor of society which they hoped the 

Constitution would serve. De Valera is characterised as “the father of the Irish 

Constitution… both in terms of the commitment he devoted to the project as 

head of government and also in terms of his ideological commitment to it.”8 

The 1937 Constitution reflects that ideological commitment: a vision of a 

strong, republican, autonomous Ireland wherein Catholic morality and 

conservative family models were centred. By contrast to the Free State 

Constitution, this would be a set of laws secure in its Irishness, deriving its 

power from the populace via referendum but ultimately from the natural laws 

made by the Christian God. 

 

Ireland in the early decades of the century was a country divided; still reeling 

from the legacies of rebellion, war, and civil war which had dominated Irish 

life in the recent past. The anti-Treaty Fianna Fáil government was ardently 

opposed by the newly formed Fine Gael party, which arose from the pro-

Treaty Cumann na nGaedheal faction from the Civil War. Furthermore, 

Fianna Fáil itself was formed only in 1926 and included former members of 

Sinn Féin who had previously practiced abstentionism from government as a 

protest against the retention of British power. The Catholic Church dominated 

the social order among ordinary people, while Communist and proto-fascist 

movements such as the Blueshirts also wielded political influence. The 

plebiscite approving the new Constitution’s entry into power was passed by 

only 38.6% of voters, with the remainder divided almost equally between 

votes to reject it and abstentions or spoiled ballots (29.6% and 31.8% 

respectively) - by no means a resounding mandate. The new Constitution 

would immediately become the subject of challenge from women’s rights 

advocates and those who advocated a separation of Church and State.  

 
7 O’Tuama (n 5), at 58. 

8 O’Tuama (n 5), at 54. 
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In McMahon v Attorney General,9 Chief Justice Ó Dálaigh wrote that 

“Constitutional rights are declared not alone because of the bitter memories 

of the past, but no less because of the improbable, but not to be overlooked, 

perils of the future.” The perils of the future seem to be omnipresent in the 

1937 Constitution, laying down as it does not just a list of laws, but a 

manifesto for Ireland and Irishness. The Constitution places strong emphasis 

on the rights of citizens; the drafters, and future governments, would not so 

much limit those rights as limit the category of citizenship with regard to 

certain groups and persons in the State. Full citizenship - political, social, 

legal, participatory - fell to those envisioned by the drafters as the model Irish 

subject.  

 

Fundamental rights are addressed in Articles 40 to 44 of the 1937 

Constitution. They include enumerated and unenumerated rights, the latter of 

which have been subject to much debate and interpretation in the Courts over 

the Constitution’s lifespan. Article 40 contains the personal rights of the 

citizen. It states, among other provisions, that “[a]ll citizens shall, as human 

persons, be held equal before the law” but that “[t]his shall not be held to 

mean that the State shall not in its enactments have due regard to differences 

of capacity, physical or moral, and of social function” (Article 40.1). The 

State also “guarantees in its laws to respect, and, as far as practicable, by its 

laws to defend and vindicate the personal rights of the citizen” (Article 

40.3.1), in particular to “protect as best it may from unjust attack and, in the 

case of injustice done, vindicate the life, person, good name, and property 

rights of every citizen” (Article 40.3.2). Article 40.3.3, until recently, placed 

the “right to life of the unborn” on a par with the right to life of the pregnant 

person; however, as of December 2018, the signing into law of the 36th 

Amendment (an act of democracy and degendering) amended this to state that 

“[p]rovision shall be made by law for the regulation of termination of 

 
9 [1972] IR 69. 
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pregnancy”. Article 40.6.1 contains the guarantee of freedom of expression 

(40.6.1.i) and assembly (40.6.ii). However, both are restricted, “subject to 

public order and morality”, and with an offence of “publication or utterance 

of seditious or indecent material”. This restriction also contained a blasphemy 

offence until 2018, when it was removed by referendum in the 37th 

Amendment.  

 

Article 41.1.1 states that “The State recognises the Family as the natural 

primary and fundamental unit group of Society, and as a moral institution 

possessing inalienable and imprescriptible rights, antecedent and superior to 

all positive law.” The “Family”, in this case, denotes the family founded on a 

two-parent heterosexual marriage. Therefore, when the Article continues to 

declare that the State “guarantees to protect the Family in its constitution and 

authority, as the necessary basis of social order and as indispensable to the 

welfare of the Nation and the State” (Article 41.1.2), this can be read to mean 

that the Constitutional Family, as opposed to any other existent family in the 

State, will be held sacrosanct.  

 

Article 41.2 contains one of the most gendered provisions of the Constitution, 

the assignation of women to the domestic sphere. It states that “the State 

recognises that by her life within the home, woman gives to the State a support 

without which the common good cannot be achieved” (Article 41.2.1) and 

therefore that it shall “endeavour to ensure that mothers shall not be obliged 

by economic necessity to engage in labour to the neglect of their duties in the 

home” (Article 41.2.2). The assumption contained in this provision is that 

women will aspire to a “life within the home”, which will necessarily lead to 

them becoming “mothers”. As the male/female relationship is the only one 

which, in the Catholic Ireland of 1937, could be envisioned to result in 

children, this is clearly a heterosexual relationship; similarly, it is assumed 

that sexual activity within the relationship will result in children, as 

contraception was both illegal and contrary to Church doctrine at the time of 

drafting. Article 41 continues to state that “[t]he State pledges itself to guard 
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with special care the institution of Marriage, on which the Family is founded, 

and to protect it against attack” (41.2.3). This was modified in 2015 by the 

34th Amendment, which clarifies that “[m]arriage may be contracted in 

accordance with law by two persons without distinction as to their sex” (41.4) 

- another moment of degendering by referendum. Lastly, Article 41 also 

regulates divorce proceedings in Article 41.3 - another amendment which 

would prove shocking to the morality and standards of the Catholic drafters.  

 

The Fundamental Rights provisions continue with Articles 42 and 42A, which 

concern education and the rights of the child, respectively; Article 43, which 

regulates private property; and Article 44, concerning religion. The religious 

underpinnings of the Constitution are made entirely explicit in this last, which 

holds that “the homage of public worship is due to Almighty God”. However, 

freedom of religion (subject to public order and morality) is guaranteed 

(44.2.1) and the State also “guarantees not to endow any religion” (44.2). 

 

The Constitution also contains a section on Directive Principles of Social 

Policy, which would be used as an example by the contemporary postcolonial 

Constitutional drafters of the new Republic on India. These Principles are 

non-binding and are set out for the advisory use of the Oireachtas only. They 

are also non-justiciable. The inclusion of Directive Principles was 

controversial at the time of drafting, with one commentator, JJ McElligott, 

fearing that “if launched into the void in the draft Constitution, [the Principles 

may] recoil like a boomerang on the Government of some future day in 

circumstances not anticipated by the originators.”10 As the drafting process 

continued, the Principles were fully separated from the Fundamental Rights 

Provisions and the advisory note of their preamble included. Gavan Duffy J 

advised de Valera of the importance of this distinction, adding that “the term 

‘personal rights’... [should be] omitted to prevent confusion, as a ‘right’ 

 
10 Gerard Hogan, ‘Directive Principles, Socio-Economic Rights and the Constitution’ 

(2001) 36 Irish Jurist 174 at 176. 
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implies legal redress.”11 The text of the Directive Principles includes a 

commitment to “promote the welfare of the whole people” (Article 45.1); that 

the State should strive to ensure that all citizens “(... men and women equally, 

have the right to an adequate means of livelihood)” (45.2.1).12  

 

 

3.2.2 Gender, religion, postcolonialism: philosophical tensions in the new 

Irish Republic 

 

Preceding the Second World War and the post-war development of 

international human rights law, it is notable that the Fundamental Rights and 

Directive Principles provisions of the Constitution are written in such strong 

terms. The Constitution chose to include the rights of the individual and the 

family as protected rights, inviolable and unamendable by government 

without the approval of the populace by referendum. These provisions have 

allowed for the development of a strong and sometimes activist judiciary 

record on human rights issues, particularly the unenumerated rights provision 

in Article 40.3. However, the fundamental Catholicism of the Constitution 

has restricted the protection of human rights to those which are compatible 

with “the Christian and democratic nature of the State.”13 This dogmatic 

Catholicism, seen throughout the Constitutional text, reflects the religious 

 
11 Ibid at 178. 

12 Article 45.4 proved a point of contention for feminist activists and advocates during the 

drafting process. As originally scripted, Article 45.4.2 stated that “The State shall 

endeavour to ensure that the inadequate strength of women and the tender age of children 

shall not be abused, and that women or children shall not be forced by economic necessity 

to enter avocations unsuited to their sex, age or strength”. Women’s groups including the 

Joint Committee for Women’s Societies and Social Workers, the Irish Women Workers’ 

Union, and the National University Graduates’ Women Association protested the 

Constitutional provisions they saw as detrimental to women’s rights, and modifications 

were made to the text in the wake of this protest. Among the changes made was the 

modification of Article 45.4.2 to read “[t]he State shall endeavour to ensure that the 

strength and health of workers, men and women, and the tender age of children shall not be 

abused and that citizens shall not be forced by economic necessity to enter avocations 

unsuited to their sex, age or strength.” An improvement in terms, then, but still retaining a 

sex-based limitation on the “avocations” to which an Irish person could aspire. 

13 As referenced by O’Dálaigh CJ in Ryan v Attorney General [1965] IR 294. 
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beliefs of the framers; however, it also constitutes part of an intentional 

narrative promoted with regard to the fledgling State. 

 

As Ireland attempted to emerge from the shadow of colonial power, the 

cultural identity of the new Republic became a carefully curated imaginary in 

which the uniting aim was to be “not-British”; that is, to find or create an ideal 

Irish subject who functioned free of the stain of colonial influence, with a 

pure “Irishness” which called back to pre-colonial Celtic history. The 

intended Irish person thereby subjectivated would be Catholic, heterosexual, 

cisgendered, ardently patriotic, and certain of his mastery in the domestic 

sphere. This foundational myth was to endure throughout Irish law, which 

privileged those who drew closest to the image while further alienating those 

others who strayed the farthest from it. The resulting marginalisation of 

women, queer persons, and non-cisgender persons is unsurprising.  

 

The postcolonial moment was therefore a defining separation for Irish legal 

norms. The united nationalist cause which had contested the struggle for 

independence had by this point fulfilled its direct purpose, the new Republic. 

The loss of the colonial occupiers as “a force against which nationalist 

factions unified”14 meant that inevitably, ruptures in the movement occurred 

and one faction - politically Republican, philosophically Catholic, under the 

leadership of Éamon de Valera - became dominant. Along with this, the vision 

of Ireland espoused by this faction became recognised as the defining 

narrative of Irish identity and nationalism. This vision was embodied in the 

“authentic” Irish subject described above and ordained in the Constitutional 

text. With the withdrawal of the colonial power came an opportunity to 

rewrite, if not Irish history, then Irish modernity. In the moment of 

postcolonial becoming, Celtic mythology, Catholic dogma, Fenian politics, 

and cultural distance from the British oppressor were woven into a single 

 
14 Ruth Fletcher, ‘Post-Colonial Fragments: Representations of Abortion in Irish Law and 

Politics’, (2001) 28 Journal of Law and Society 568 at 570. 
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strand of sociolegal origin myth and utilised to mould the new country in the 

direction envisioned by the founders.  

 

Catholicism, the religion of the majority at the time, was also a marker of 

difference from Britain. Catholic Ireland stood opposed to Protestant Britain 

(in particular, England) as “a particular marker of Irish nationality.”15 The 

disenfranchisement of Irish Catholics under colonial rule added to the 

authenticity of this narrative. To rebel against British lawmakers and 

landowners was to assert one’s membership of this oppressed class, in which 

Irishness and Catholicism counted equally as factors influencing oppression. 

In choosing to centre Catholicism as a tenet of national identity, the 

Constitutional framers and founding fathers also chose to define that which is 

not Catholic, as equally “not-Irish”. Protestantism became a byword for 

theological and social permissiveness, a foreign and lawless influence which 

had corrupted pure Irish culture. Hanafin writes that de Valera’s Constitution 

was an act of “not merely instantiating a neutral legal document… but also 

textualising the mythico-religious violence of the anti-colonial struggle.”16 

The emphasis on combat and violence also rendered the historical narrative a 

patriarchal one, in which men were characterised as fighters and leaders, 

working to allow Irish women to be safe at home. This at once placed Irish 

women on a pedestal and removed them from the narrative. Ireland itself was 

frequently characterised as a woman, and the rebel fighters as her “brave 

sons” who fought to defend her honour from the foreign invaders. The 

gendered body-inviolable was used as nationalist rhetoric; it is not surprising 

that this outlook was generative of societal norms.  

 

The identification of religion with nationalism and patriotism, and therefore 

with law, carried with it the effect of terming anyone who did not comply 

with Catholic dogma as a transgressor and an outlaw to the cause. Living a 

 
15 Ibid at 573. 

16 Patrick Hanafin, Constituting Identity: Political Identity Formation and the Constitution 

in Post-Independence Ireland (Ashgate 2001) at 15. 
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good Catholic life was synonymous with being a good Irish citizen; the 

assumptions of heterosexuality, normative binary gender, readiness to 

reproduce, and adherence (with or without willingness) to the assigned gender 

roles of Catholic teachings. Those who did not comply became, in the words 

of Kristeva, the abject: “that which is rejected from which one does not 

part.”17 Certainly there continued to be Irish people who were not model 

Catholic citizens, but their existence did not provoke the expansion of the law 

nor the modification of social policy. Rather, the constant reminder of 

difference, dissonance, within the population, was a spur to further restriction. 

The protection of the rights of the family, while on its face a human rights 

protection, was used as a tool to enforce the supremacy of the Catholic 

teaching on the marital family as the basic unit of society and to thereby 

justify the bans on contraception, abortion, and divorce as being detrimental 

to the family and therefore to society as a whole.  

 

An interesting paradox arises in the context of homosexuality as a legal 

subject. As previously discussed, the British Empire has been tagged with 

“exporting homophobia” thanks to the provision it introduced to the legal 

codes of its subject countries banning “unnatural sexual conduct” or similar 

wording. In Ireland, this prohibition took the form of Articles 61 to 63 

inclusive of the Offences Against the Person Act 1861. These provisions 

criminalised “the abominable crime of buggery, committed either with 

mankind or with any animal” as well as “any assault with intent to commit 

the same, or... any indecent assault upon any male person” and carried 

penalties of up to life in prison for the former and up to ten years’ 

imprisonment for the latter. This was followed by Section 11 of the Criminal 

Law (Amendment) Act 1885, known as the Labouchere Amendment, which 

explicitly criminalised male homosexual sexual behaviours.18 

 
17 Julia Kristeva, Powers of Horror: An Essay on Abjection (Columbia University Press 

1982), at 4. Quoted in Hanafin, above, at 21. 

18 “Any male person who, in public or private, commits, or is a party to the commission of, 

or procures or attempts to procure the commission by any male person of, any act of gross 

indecency with another male person, shall be guilty of a misdemeanor, and being convicted 
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This criminalisation, in Ireland as in its fellow dominion countries, arose from 

the colonists’ understanding of the indigenous populations it encountered as 

uncivilised and immoral. They wished to impose their own strict, Victorian 

societal mores in the colonised territories in an attempt to render them more 

in line with proper British morals. The relationship thus created was unequal, 

with the colonised nation characterised as submissive; the feminised gender 

role. Irish nationalists wishing to rebel against this image, therefore, 

characterised themselves as masculine, dominant fighting forces, and 

“call[ed] into question at the symbolic level the masculinity of the colonial 

power” via, for example, the rumoured “homosexual ‘ring’” in the Dublin 

Castle colonial administration.19 In this way, homophobia was utilised as a 

tool by the rising arbiters of Irishness to stigmatise the colonial powers and 

to morally differentiate them from good Irish Catholics. Ironically, however, 

Irish Catholicism agreed in principle with much of the British Victorian legal 

construction of gender and sexuality - the same groups, ie queer, non-

cisgender, and non-gender-normative persons, were regarded as outside the 

law due to their deviance. Although the government changed and Ireland as 

a whole gained independence, these groups retained their abject status and 

were constructed as Others once more by the new Ireland. Natural law and 

the philosophy based upon it and espoused by Thomas Aquinas ran through 

the new Irish Constitution. What fell outside the law was therefore unnatural, 

much as the imposition of British laws on Irish land was also considered an 

unnatural violation. Homosexuality and non-normative gender identity and 

expression were therefore tagged with Britishness, foreignness, and as 

antithetical to Irish values.  

 

As previously discussed, the Irish Constitution conferred conditional 

citizenship on its subjects; nominal equality, but subject to conditions. In 

 
thereof shall be liable at the discretion of the court to be imprisoned for any term not 

exceeding two years, with or without hard labour.” 

19 Hanafin, (n 16), at 49. 
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reality, the experience of the citizen of the new Republic would differ based 

on their sexual, gender, and marital status. Recognition under the law 

depending on one’s societal position was a direct opposition to the rising 

awareness of the human rights of the individual during the twentieth century, 

and issues around gender, sexuality, and queer citizens would become the 

subject of litigation before both the Irish and international Courts.  

 

 

3.3 Queering Ireland 

 

3.3.1 Criminalisation 

 

The criminalisation of same-sex sexual behaviour between men had been 

established in Irish law since the Offences Against the Person Act 1861, 

compounded and made explicit by the Labouchere Amendment enacted in 

1885. Despite the moral abhorrence of homosexuality consistently advanced 

by the Catholic Church, the executive and legislative powers that were, were 

not sufficiently concerned by it to create further laws on the subject. However, 

the second half of the twentieth century also saw the rise of a powerful current 

of social activism among gay men and lesbians which advocated but legal and 

social reform. Although the most well-known of these activists is now-

Senator David Norris, who challenged the Constitutionality and European 

Convention on Human Rights compatibility of the ban in Norris v Attorney 

General20 and Norris v Ireland,21 his campaign was also backed by scores of 

activists in Ireland’s urban centres, who supported the need for law reform 

while also attending to social issues such as hate crimes and the AIDS crisis 

in the domestic arena. 

 

 
20 [1984] IR 36. 

21 Application no. 10581/83, European Court of Human Rights, 26 October 1988. 
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In none of these provisions were women who engaged in same-sex sexual 

behaviour targeted, or even explicitly mentioned, by the colonial 

administration or by the legislature of independent Ireland. Hug states that 

when the British Parliament rejected a Bill similar to the Labouchere 

Amendment but targeted toward women, in 1921, the argument was “that the 

measure would make women aware that such acts exist when the vast 

majority were innocent of such horrible thoughts. In effect, lesbianism was 

censured by silence rather than by an explicit condemnation.”22 In this way, 

women were doubly overlooked: the law did not recognise them as potential 

actors in this field, and the reality of lesbian and bisexual women’s lives were 

erased as being, if not impossible, then at least implausible. Lesbianism was 

seen as an extreme version of “the foreign at home, the free-floating moral 

contaminant”;23 even legislation to outlaw it would prove to be a contagion 

among good, normative British and Irish women.24  

 

The law on homosexuality did not change with the transfer of power after 

independence. Indeed, until the campaign for decriminalisation and anti-

discrimination statutes, there was no notable law reform regarding same-sex 

behaviour in Ireland and only one advisory on the matter. In 1929, the 

Government passed the Censorship of Publications Act, removing immoral 

materials from public reach. This was followed by the initiation of reforms to 

the 1885 Criminal Law Amendment Act in the Dáil, to which the Minister 

responded by establishing the Carrigan Committee to report on “the moral 

condition of the Saorstát”. This Committee was tasked with investigating 

“various sexual offences and the possibility of new legislation”; however, 

“[i]ts terms of reference were ambiguous enough to lead it down the path of 

 
22 Chrystel Hug, The Politics of Sexual Morality in Ireland (Macmillan Press 1999) at 204. 

23 Kathryn Conrad, ‘Queer Treasons: Homosexuality and Irish National Identity’ (2001) 15 

Cultural Studies 124. 

24 David Norris notes that the absence of laws on women having sex with women was 

explained to him in court as “that while women could be indecent, they could not be 

grossly so”. 
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an extended enquiry into the moral order”25 of Irish society. The Committee 

included both Catholic and Church of Ireland clergy, along with social and 

medical workers. Its findings related to many provisions of the Act and 

painted a picture of Irish society which was considered to be so scandalous 

and repugnant that the Committee’s final Report was never publicly 

published.26 

 

The criminal law, therefore, was both in its character and operation deeply 

influenced by Catholic dogma and subservient to the Catholic hierarchy. The 

number of violent sexual offences was rising, and there were records of men 

being prosecuted for indecent assault under the Labouchere Amendment. The 

testimony of O’Duffy to the Carrigan Committee on the numbers of sexual 

crimes being unearthed by his Gardaí was the primary reason the 

Committee’s Report was quashed so as not to alert the public to “the moral 

condition of the country [which] has become gravely menaced by modern 

abuses… which cannot be counteracted unless the laws of the state are revised 

and consistently enforced so as to combat them.” The official police 

testimony to the Committee stated that “gross indecency” was “a form of 

depravity that is spreading with malign vigour” and that “[o]ffences under 

this section should be made felonies”. Prosecutions under the 1885 law in this 

regard reached 86 in 1928/29; of these, 78 were convicted. This record shows 

that not only was the law on male same-sex sexual behaviour operational, the 

Gardaí were actively charging people and the Courts convicting them under 

it.  

 
25 Mark Finnane, “The Carrigan Committee of 1930-31 and the 'Moral Condition of the 

Saorstát'”, (2001) 32 Irish Historical Studies 519 at 520. 

26 Finnane’s article on the Carrigan Committee elucidates the manner in which the religious 

and police orders operated in a coordinated fashion. From 1922 until 1933, when de Valera 

became Taoiseach, the Garda Commissioner was General Eoin O’Duffy, the Civil War 

veteran and later prominent fascist. O’Duffy was deeply enmeshed with the Catholic 

Church, seeing his role as Commissioner as the creation of a police force which would 

work to enforce not just legal, but also religious and moral compliance. His philosophy 

would be described in 1930 as “an indestructible substratum of Christian principle”* among 

his officers. The same journalist would go on to state that “A paid policeman is one thing. 

A policeman who feels that when performing his daily or nightly round of duty, he is 

fulfilling the law of Christ is another.” * Finnane, pg 521 
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Due to questions around its impartiality, the Report of the Carrigan 

Committee was never translated into action by the Department of Justice, the 

criminal penalties for men having sex with men were not adjusted, and the 

law continued as before. Following this and for a long period of time “silence 

fell on this issue as on other issues of sexual ethics”27 in the legislature. It is 

notable, however, that prosecutions for “indecency with males” and “gross 

indecency” did not cease. Hug notes that annual reports on prisons from the 

Department of Justice from 1940 to 1978 show an average of six men per year 

given jail sentences for the former offence, and seven men per year for the 

latter. 

 

The now-Senator David Norris was particularly familiar with the legal regime 

on homosexuality in Ireland, as one of the leaders in the nascent gay rights 

movement of the 1970s. While his series of cases are landmarks in Irish law 

and deserve close attention, it is important for the sake of context to also 

consider the social, political, and activist spheres which surrounded these 

cases. Law reform is not made in a vacuum; society and law co-evolve, and 

so it was in this case. Irish gay and lesbian people performed resistance in 

many ways, manifesting their presence in society in a way which had not 

previously been felt. Representation in the law required a social validity 

unavailable to previous generations. Gay people who grew up in Ireland in 

the early to mid-1900s expressed a feeling of non-existence; Ferriter quotes 

George Fullerton, who stated “I never experienced discrimination as such, 

probably because we were largely invisible.”28 Delegitimised and alienated 

from the law and society, Irish gay people were abjected. 

 

 
27 Hug (n 22), 207. 

28 Diarmaid Ferriter, Occasions of Sin: Sex and Society in Modern Ireland, (Profile Books, 

2009) at 393. 



145 
 

Gay life in Ireland, then, was only possible if it was confined to the margins. 

There existed an unspoken contract between the community and the law: we 

will not impinge on the lives of ‘normal’ citizens, if you will in turn leave us 

in peace. People who stepped outside of the shadows or performed deviant 

acts and were caught by the Gardaí experienced the force of the criminal law 

both as punishment and as a shaming tactic toward the rest of the silent 

community. Immorality was restrained by fear. This led to a busy 

underground sex scene in Dublin, wherein men would congregate in public 

bathrooms for sexual activity - until the moments when “the guards would go 

in and fish an unfortunate pair out” for humiliation and prosecution. Writer 

and lesbian activist Nell McCafferty described one such “unfortunate pair” as 

undergoing a trial where they were “pathologised, represented as immature, 

recommended for medical treatment and publicly humiliated… the judge 

commenting “it’s a completely unnatural performance”.”29 

 

The climate for gay and lesbian people in Dublin30 began to change in the 

1970s, with a younger generation emerging who were more willing to assert 

themselves and publicly live their queer lives in the face of the still-repressive 

social structure. However, advocacy for legislative reform continued to 

“function[] as a critical site of contention within the movement”.31  

 

 
29 McCafferty quoted in Ferriter (n 28).  

30 In particular; this was a movement largely centred around urban areas, especially Dublin 

and Cork, although McDonagh highlights the quieter but still active scenes in smaller 

towns/cities like Galway, Kilkenny, or Clonmel (Patrick James McDonagh, ‘“Homosexuals 

Are Revolting” – Gay & Lesbian Activism in the Republic of Ireland 1970s– 1990s’ [2017] 

Studi irlandesi: A Journal of Irish Studies 65.) 

31 Maurice J Casey, ‘Radical Politics and Gay Activism in the Republic of Ireland, 1974–

1990’ (2018) 26 Irish Studies Review 217 at 220. One example of this contentious debate 

cited by Casey is that of an activist named John Grundy, who feared “the “ghettoisation” of 

“homosexual people as another political tribe” and in particular objected to the legislative 

campaign, which he believed “renewed the relevance of laws “which most people felt must 

inevitably atrophy” and instilled fear in vulnerable members of the community towards an 

unfounded threat of prosecution.” For Grundy and those who agreed with him, the law was 

a sleeping tiger which, if provoked, might spring back into action. The existence of a 

discriminatory law did not weigh as heavily as the potential repression that a campaign to 

remove it might create. 
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Casey also remarks on the public absence of women from the frontlines of 

these opening salvos of the campaign. Irish lesbians and queer women, whose 

sexual behaviours were not addressed by the 1885 Act in the manner that their 

male equivalents’ were, found themselves without a specifically expressed 

cause behind which to unite - excluded “from the remit of reform-focused gay 

activism by the sensibilities of Victorian legislators”. The exclusion of 

women was not confined to the statute books, however. Attitudes to gay 

women even within the gay movement continued to reflect the “pervasive 

gendered societal attitudes to Irish women and their sexuality”, and lesbians 

who tired of this erasure began their own organisation, the Liberation of Irish 

Lesbians movement, in 1978.  

 

3.3.2 Taking to the Law 

 

Alongside the development of the gay rights movement on the streets and in 

meeting-halls, two specifically legal strands of events were also taking place. 

These took the form of differing encounters between gay men and the law: 

firstly, the ongoing targeting of gay men by law enforcement due to the 

criminalisation, and secondly, the court cases initiated by David Norris with 

the aim of repealing that criminalisation. The juxtaposition between gay men 

as criminalised subjects and as actors in its reform represents a transformative 

moment in Irish law. 

 

The criminalisation of men for same-sex sex acts continued in operation, 

although activists rightly criticised the arbitrary, sporadic nature of that 

operation. Being caught in an “indecent” act was an occasion of shame which 

could destroy one’s life; needing to seek refuge in public parks or bathrooms 

in order to have sex with other men both transformed one’s private life into 

public spectacle and thereby increased the risk of being targeted by the police. 

Shame, secrecy, and shadows were the hallmarks of life in gay Ireland, but 

danger was also ever-present. Criminalisation, the beginnings of the AIDS 

crisis, and targeted violence all troubled the community, and two high-profile 



147 
 

murders in the early 1980s exemplified both the risks that gay men were 

facing and the response of the Irish legal system to gay victims. 

 

In 1982 Charles Self, a set designer and regular member of the Dublin gay 

scene, was murdered in his home. Gardaí chose to use the investigation 

following the murder to interview hundreds of gay Dubliners; however, the 

questions asked were described as “distinctly personal [and] were often 

irrelevant to a criminal investigation”. Hug states that “some 1,500 

homosexuals were interrogated, photographed, and put on file, as if [the State 

had] the objective of compiling a base of information on the Dublin gay 

community.” She also states that Gardaí would at times, unannounced, visit 

the homes or workplaces of gay men who may not have been out to their 

families or colleagues. These tactics of surveillance and rupture showed the 

pervasive notions of morality within Irish law enforcement. In August of the 

same year, Declan Flynn, a young gay man, was murdered in Fairview Park. 

The park was a well-known meeting place for gay men, and that summer, it 

had been repeatedly threatened by a gang of teenagers who intimidated 

passers-by and assaulted several people. Flynn was assaulted, robbed, and left 

for dead in the park. The killing horrified the gay community, and further 

outrage was sparked by the trial of the youths accused of the attack. They 

were convicted of manslaughter and given suspended sentences. 

 

The youths had expressly homophobic intentions in committing the crime: 

they considered their summer of hate crime as “clear[ing] our park of what 

we call queers.”32 It was habitual and indiscriminate: “The girls always went 

home when they went queer bashing or bashing people they thought were 

queers. Sometimes it didn't really matter if they were or not but it was better 

if they were because queers used to molest young kids and stuff like that in 

the park… A few of them had been queer bashing for six weeks before and 

 
32 Simon Carswell, “Declan Flynn ‘queer-bashing’ murder ‘still very raw’ 36 years on”, 

Irish Times, 30th June 2018. 
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had battered 20 steamers.”33 Addressing them in Court, the presiding judge, 

Gannon J, said that he felt compelled to impose a sentence to express “the 

abhorrence of the community” but that it was also “important the public 

should know it could never have been murder” even though it was “an 

appalling thing” for the victim and his family.34 The perpetrators went home; 

later that evening, they celebrated in the park.35 

 

It is difficult to read the Flynn killing and the ensuing court case as anything 

short of institutionalised homophobia in the Irish legal system. The dismissal 

of Flynn’s death as “an appalling thing”, but not one worthy of imprisoning 

the accused; the way in which the Court overlooked the boys’ admissions of 

previous assaults and homophobic views and their vigilante-like anti-”queer” 

activities all summer. The trial was seen as a condensed expression of the 

manner in which the justice system saw gay men. Criminalised, alienated, and 

ultimately disposable, abjected. Ferriter also cites another incident of a gay 

man who attempted to report queer-bashing, not long before Flynn was killed. 

The Gardaí “jeered and laughed [him] out of the station”.36 In the course of 

the apology made by Taoiseach Leo Varadkar to men convicted under the 

criminalisation law, he stated that “When the Oireachtas makes something a 

crime, people believe that they have a licence to punish those whom they 

believe are committing it. These were young men who grew up in a society 

that feared and hated homosexuality. They took the law into their own hands, 

and all too often, people allowed the law to do its bashing for them.” The 

criminalisation of homosexuality became a de facto licence to treat gay men 

as less than human.37  

 
33 Maggie O’Kane, “The night they killed Declan Flynn”, Magill magazine, 31st March 

1983. Accessed at https://magill.ie/archive/night-they-killed-declan-flynn 

34 Carswell (n 32). 

35 Ferriter (n 28), 499. 

36 Ferriter (n 28), 499. 

37 The sentences were also discussed in the Oireachtas, where Prionsias de Rossa TD stated 

that “The only reasonable interpretation that can be drawn from the sentencing policy 

adopted in this case is that the life of a person who was alleged by his attackers to have 

been a homosexual — and there was no evidence whatever to support this — was 

https://magill.ie/archive/night-they-killed-declan-flynn
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The tragedy proved to be a galvanising moment for Ireland’s gay community 

and their allies. In the aftermath of the trial, a protest march was held from 

the city centre to Fairview Park, in memory of Flynn. Later that summer 

would see Ireland’s first Pride march, and Flynn’s death became thought of 

by some as “Ireland’s Stonewall”. The protest march would also coalesce 

many of the left-wing political groups in Ireland, as it was attended by 

“homosexuals, trade unionists, various groups, notably feminist or affiliated 

to AAC (the Anti-Amendment Campaign”38 who would later form the protest 

movement around law reform in the area. In 2018, twenty-five years later, 

Ireland’s first Transgender Pride march would retrace the route from the north 

city centre to Fairview Park. 

 

 

In 1977, David Norris had applied to the High Court with a challenge to the 

Constitutionality of the 1861 Offences Against the Person Act as it applied to 

adult men engaging in private consensual sexual acts. The case was decided 

in 1980, and Norris’ challenge failed. His appeal to the Supreme Court was 

also denied. These decisions would ultimately spur Norris to take his action 

to the European Court of Human Rights, the decisive moment for the 

decriminalisation of homosexuality in Ireland. Before that, however, the Irish 

Courts were to display through their interpretation of the Constitution, and of 

Norris’ challenges thereto, that Irish law and Catholic morality were still very 

much intertwined.  

 

At the point where he took his battle to the Courts, David Norris was a 

professor of English at Trinity College Dublin and a mainstay activist in the 

 
considered in some way to be of less value than the life of any other person,” and Mary 

Harney TD called the House’s attention to the context of the times and the unequal value 

given to gay lives, comparing the matter to the ongoing debates on abortion.  

38 Hug (n 22), 213. 
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Dublin gay community, having helped found or run the IGRM, the NGF, and, 

most recently, the Campaign for Homosexual Law Reform. He was also no 

stranger to the Courts, having, along with a lawyer colleague in the 

Campaign, Garrett Sheehan, taken to attending the trials of men accused of 

gross indecency as character witnesses. This direct action was a means of 

performative legitimacy for the gay community. As Norris himself put it, 

“Garret [sic] and myself started to appear in court. I would be wearing a three-

piece suit, a Trinity tie, a briefcase, look terribly respectable, and give 

character evidence. The gardai [sic] were used to people coming in a state of 

collapse saying I’m guilty, I’m terribly sorry, please don’t… When we started 

defending, and we had a string of successes, they realised it was not worth 

their while.”39 Altering the image of the gay man presented to the Criminal 

Courts from abject, guilty criminal, to upright citizen as demonstrated by a 

lawyer and a Trinity Professor in the persons of Sheehan and Norris, is 

claimed to have made a substantive difference in the way in which the Court 

decided its cases on the issue. Once again, adherence to an assumed normative 

standard was the means by which some standard of social legibility was being 

given back to these men. 

 

Norris and his Campaign for Homosexual Law Reform colleagues understood 

that the only way in which to ensure that these defences would no longer be 

necessary was to overturn the provision of the 1861 Act itself. He saw the 

challenge as not just an act of law reform but as a statement on the visibility 

and legitimacy of gay Ireland. The High Court case was heard by McWilliams 

J, who, while conceding that Norris’ evidence was convincing and that it 

could be understood, seen from a secular standpoint, that the impugned 

legislation constituted a breach of his rights, in the particular context of the 

Irish Constitution, which was rooted so firmly in Catholic teaching, such a 

determination could not be made - “the legal effect of giving constitutional 

recognition to the Christian nature of the Irish State rendered any such 

 
39 Quoted by Hug (n 22), at 210, all grammatical irregularities original. 
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violation illusory.”40 In effect, the enmeshment of Church and State meant 

that an action which had merely been considered a sin by the Catholic 

hierarchy could be retained as a criminal act in the Irish law even after it had 

been admitted by a Court that the criminalisation might breach a 

complainant’s basic human rights. 

 

At the Supreme Court, the religious ethos of the State would once again prove 

to be the deciding factor for the Court. O’Higgins CJ stated that in 

adjudicating whether the provision was incompatible with Article 50 and 

therefore unconstitutional, it was not enough for the plaintiff to prove that it 

is “out of date, is lacking in public support or approval, is out of tune with the 

mood or requirements of the times or is of a kind impossible to contemplate 

now being enacted by Oireachtas Éireann.”41 Inconsistency with the 

Constitution would have to be shown. This is an originalist line of reasoning 

which is not congruent with the reasoning of Walsh J in McGee v Attorney 

General wherein he stated that the function of the Courts is to “interpret these 

rights in accordance with their ideas of prudence, justice and charity. It is but 

natural that from time to time the prevailing ideas of these virtues may be 

conditioned by the passage of time; no interpretation of the Constitution is 

intended to final for all time. It is given in the light of prevailing ideas and 

concepts.”42 

 

The case presented to the Supreme Court by Norris hinged on two 

Constitutional provisions: the guarantee of equality before the law contained 

in Article 40.1, and the unenumerated personal rights protection in Article 

40.3. With regard to Article 40.1, he contended that “the prohibition, in 

respect of the offence of gross indecency, of homosexual conduct between 

 
40 Brian Wilkinson, Moving Towards Equality: Homosexual Law Reform in Ireland, 45 N. 

Ir. Legal Q. 252 (1994) at 253 

41 Note that the Norris v Attorney General judgment does not have numbered sections. 

Norris (n 20), judgment of O’Higgins C.J. 
42 [1973] I.R. 284 at 319 
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male persons only constitutes in two respects a discrimination”43 against male 

homosexuals. Norris noted that the law does not criminalise homosexual acts 

between women and that this constituted a discrimination against gay men 

based on their sex. The Article 40.3 claims were grounded in an 

understanding of a right to privacy which went beyond the McGee judgment 

in extending to unmarried persons. Finally, Norris claimed that by 

criminalising this behaviour, the law also “inhibits or prevents him, and also 

other homosexual citizens, from advocating freely their views and discussing 

their outlook and convictions.” In the light, therefore, of “present-day 

knowledge and understanding of homosexuality as a condition which dictates 

particular sexual attitudes and tendencies”, the State should not continue to 

criminalise the natural expression of these tendencies. 

 

However, all of Norris’ claims on the facts and the law were rejected by the 

Chief Justice. According to his opinion, the core of Norris’ complaint was 

“the assertion that the State has no business in the field of private morality 

and has no right to legislate in relation to the private sexual conduct of 

consenting adults. It is the plaintiff's case that to attempt to do so is to exceed 

the limits of permissible interference and to shatter that area of privacy which 

the dignity and liberty of human persons require to be kept apart as a haven 

for each citizen.”44 This assertion was categorically dismissed by O’Higgins 

CJ in what Wilkinson terms “his rejection of the concept of a liberal right to 

privacy.”45 Firstly, however, the Chief Justice summarily dismissed Norris’ 

other grounds of complaint. There could be no discrimination under the 1861 

Act, in his view, because “[t]he act which constitutes buggery can only be 

committed by males. It is designated as a crime whether it is committed with 

a male or a female. It follows that the prohibition applies to the act irrespective 

of whether it is committed by a homosexual or by a heterosexual male.”46 

Furthermore, there was no discrimination present in applying “gross 

 
43 Norris (n 20), judgment of O’Higgins C.J. 
44 Ibid. 
45 Wilkinson (n 40), at 256. 

46 Norris (n 20), judgment of O’Higgins C.J. 
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indecency” only to conduct between males because the legislature “would be 

perfectly entitled to have regard to the difference between the sexes and to 

treat sexual conduct or gross indecency between males as requiring 

prohibition because of the social problem which it creates, while at the same 

time looking at sexual conduct between females as being not only different 

but as posing no such social problem.”47  The argument based on the right to 

bodily integrity was also dismissed, with O’Higgins CJ stating that if the 

passage of a law is within the competence of the legislature, such a law 

“cannot be rendered inoperative merely because compliance with it by the 

plaintiff is difficult for, or harmful to, him due to his innate or congenital 

disposition.”48 

 

The response to the argument around the personal right to privacy, however, 

formed the body of the Court’s opinion. The Wolfenden Committee, a 

Scottish body which reported to the British Parliament in support of 

decriminalisation, stated that there must be an area of private morality which 

is inviolable by the law, unless the State wished “to equate the sphere of crime 

with that of sin.”49 The Irish Supreme Court, however, was fully in favour of 

such an equation. The demolition of Norris’ assertion of the right to privacy 

in this judgment displays Irish law to be not only strictly gendered but 

fundamentally intolerant of those who breach its inherent dogmatic norms. 

Homosexuality is treated as contagious and repugnant from moral and public 

health standpoints; homosexuals are seen as deviants with a mental perversion 

that places them outside of the protection of the law.50  

 
47 Ibid. 
48 Ibid. 
49 Ibid. 
50 The author of the textbook also warned about the spread of various venereal diseases 

through sex between men, particularly in reference to the transfer of syphilis, which he 

described thus: “[a] promiscuous homosexual with such a reservoir of infection can 

transmit the disease, in all innocence, to a whole sequence of victims before the carrier is 

discovered.” Gayness, queerness, the transgression of boundaries, are here equated to literal 

sickness. Along with the state of queerness in men and the natural acts which follow from it 

comes contagion and disease. The man with syphilis is not a patient, he is a vector of 

infection; he is assumed to have multiple transitory partners or to be unfaithful; the other 

men involved are not ‘partners’ but ‘victims’ in a ‘sequence’. The language is that of 

criminals and contaminants. It is also worth noting at this juncture that the Court was 

writing before the AIDS crisis really took root in Ireland’s gay community. The association 
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Gay men are also represented as a social contagion which would damage the 

institutions of marriage and family. It is plain to see why this would have had 

a galvanising effect on an Irish Court, given the Constitutional and moral 

prevalence of the heterosexual, married family. Indeed, this is used as part of 

the reasoning of O’Higgins CJ in denying Norris’ challenge, as he stated that 

as long as Article 41.3.1, the safeguard of the institution of the family, is in 

the Constitution, “a law which prohibits acts and conduct by male citizens of 

a kind known to be particularly harmful to the institution of marriage cannot 

be regarded as inconsistent” with it.51 

 

The Dudgeon v United Kingdom52 case at the European Court of Human 

Rights, which was a relatively contemporaneous decision, was also cited by 

Norris as persuasive precedent. Jeffrey Dudgeon, a resident of Northern 

Ireland, had taken a case against the UK government citing a breach of his 

Article 8 ECHR rights to privacy and personal life caused by the 

criminalisation of male same-sex sex acts by the same Offences Against the 

Person Act 1861. The European Court of Human Rights had found in favour 

of Dudgeon, much as they would for Norris himself five years later. This 

precedent was rejected by the Supreme Court, however, on the grounds that 

Convention rights could not be cited as overruling a decision based on the 

Constitution, which had supremacy in Irish law. 

 

A strong dissent to the majority was given by Henchy J, who described 

Norris’ claim to standing as emanating from “the clear evidence of the ever-

present risk of prosecution, conviction and punishment, and of the many other 

real or imminent risks that beset the plaintiff's life because of the effect on 

 
between queer transgressions and illness or death was fully part of the conservative 

imaginary even before the worst of the epidemic took hold here. 

51 Norris (n 20), judgment of O’Higgins C.J. 
52 Application No. 7525/76, European Court of Human Rights, 22 October 1981. 
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him of the impugned provisions.”53 Henchy J considered that there are many 

acts which “appear to fall within a secluded area of activity or non-activity 

which may be claimed as necessary for the expression of an individual 

personality, for purposes not always necessarily moral or commendable, but 

meriting recognition in circumstances which do not engender considerations 

such as State security, public order or morality, or other essential components 

of the common good.”54 He referred to the McGee judgment again, citing in 

particular that the right to privacy in the marital home upheld there included 

access to contraception, which was considered immoral by the Catholic 

church. Owing to this, Henchy J considered that the trial judge had a duty to 

uphold, at least in part, the plaintiff’s case. 

 

Henchy J’s critique of the thinking of the trial judge also, while respectfully 

nodding to the difficulty of the case, found his solely dogmatic reasoning to 

be wrongly based. While Ireland may be a Christian State, it could no longer 

be viewed as a monolith in that respect. “The pluralism necessary for the 

preservation of constitutional requirements in the Christian, democratic State 

envisaged by the Constitution means that the sanctions of the criminal law 

may be attached to immoral acts only when the common good requires their 

proscription as crimes.”55 Decriminalisation does not mean validation; many 

Catholic sins are perfectly legal but widely considered unethical.  

 

Henchy J concluded that he found the provisions unconstitutional not because 

of the prohibition of male same-sex sex acts itself but because of the situation 

in which it placed men who were solely homosexual in orientation. It required 

them to “make the stark and (for them) inhumane choice between opting for 

total unequivocal sexual continence... and yielding to their primal sexual 

urges and thereby either committing a serious crime or leaving themselves 

open to objectionable and harmful intrusion.” This was a state of affairs which 

 
53 Norris (n 20), dissenting judgment of Henchy J. 
54 Ibid. 
55 Ibid. 
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could not stand, and indeed, the judge noted, was “doomed to extinction” in 

the near future.56 

 

The rejection of Norris’ appeal by the Supreme Court led to the Norris v 

Ireland57 case at the European Court of Human Rights, where the Strasbourg 

Court would find in his favour by eight votes to six (notably, the Irish judge, 

Mr Walsh, voted in favour of the State). The Court noted that Norris was in 

“substantially the same position as the applicant in the Dudgeon case, which 

concerned identical legislation then in force in Northern Ireland,”58 although 

there had been no recent prosecutions for private consensual activities 

between adults under the Irish legislation. Nevertheless, the Court opined that 

as there was “no stated policy on the part of the prosecuting authorities not to 

enforce the law”59 and that a change in policy was all that was required to 

begin prosecutions again, gay men in Ireland were still at risk. 

 

The European Court was quick to find that, as in the Dudgeon case, the 

applicant’s rights under Article 8.1 ECHR were being infringed upon.60 The 

Court then turned its attention to paragraph 2 of Article 8 ECHR, wherein a 

government can justify its actions if they are “in accordance with the law” 

and “necessary in a democratic society” for the pursuit of certain aims in the 

public interest. The Irish Government had argued that its policy should fall 

 
56 McCarthy J also delivered a dissenting opinion which broadly accorded with Henchy J, 

in which he stated that “I find it philosophically impossible to carry out the necessary 

exercise of applying what I might believe to be the thinking of 1937 to the demands of 

1983.” All that the entry into force of the 1937 Constitution implied, he noted, was that the 

people were in favour of a new Constitution. Attempting to argue against the Ireland of 

1983 with the (assumed) logic of 1937 was unworkable and arguably impossible. McCarthy 

J also stated that he “would respectfully dissent from such a proposition if it were to mean 

that, apart from the democratic nature of the State, the source of personal rights, 

unenumerated in the Constitution, is to be related to Christian theology…”. 

57 Norris v Ireland [1988] European Court of Human Rights Application no. 10581/83. 
58 Ibid, paragraph 32. 
59 Ibid, paragraph 33.  
60 It quoted the decision in that case, wherein it had stated that "the maintenance in force of 

the impugned legislation constitutes a continuing interference with the applicant’s right to 

respect for his private life ... within the meaning of Article 8 para. 1 (art. 8-1). In the 

personal circumstances of the applicant, the very existence of this legislation continuously 

and directly affects his private life ...". 
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within the margin of appreciation given to States, as the determination of the 

Court would be based on criteria of “pressing social need”61 and 

proportionality, which Ireland felt “emptied the "moral exception" of 

meaning.”62 The Court disagreed, holding that it was well established that it 

had jurisdiction to apply these criteria to moral issues and that failing to hold 

Ireland to the same standards as other States would belie the words and intent 

of Article 19 ECHR, wherein the purpose of the Court is stated to be “"to 

ensure the observance of the engagements undertaken by the High 

Contracting Parties.”63 The European Court found that the Government had 

not justified its actions under Article 8(2) ECHR, and therefore upheld Norris’ 

case. 

 

3.3.3 Decriminalisation 

 

The Norris decision was not the first time a decision of the European Court 

had gone against the Irish State, but it was the first time one had directly 

challenged the hitherto moral absolutes inbuilt in Irish law. The Government 

was held to be in breach of its voluntary Convention obligations and law 

reform campaigners suddenly had powerful international backing for their 

demands. Following the 1981 Dudgeon judgment, the British government 

passed the Homosexual Offences (Northern Ireland) Order 1982, which 

repealed the relevant sections of the 1861 Act. Irish campaigners were within 

their rights to expect law reform of a similar nature. 

 

Two official reports on homosexuality-related law reform were published 

following the Norris judgment: the aforementioned Law Reform Commission 

Report,64 and the Irish Council for Civil Liberties’ Equality Now for Lesbians 

 
61 Norris v Ireland (n 57), paragraph 41. 
62 Ibid, paragraph 43. 
63 Ibid, paragraph 45. 
64 The Law Reform Commission, Report on Child Sexual Abuse, LRC-32 1990, (1990). 

The Law Reform Commission had originally been tasked with investigating ““sexual 

offences generally”, [with] emphasis… placed on rape and the sexual abuse of children” 
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and Gay Men.65 It recommended that “ss61 and 62 of the Offences Against 

the Person Act 1861 and s11 of the Criminal Law (Amendment) Act 1885 

which render criminal acts of buggery and gross indecency between male 

persons be repealed and that there should be the same protection against both 

homosexual and heterosexual exploitation of the young.”66 It also 

recommended that the age of consent be equalised at 18 for both same-sex 

and opposite-sex  couples.67  

 

The ICCL report was a comprehensive argument for law reform and 

decriminalisation that took into account the court cases as well as broader 

human rights concerns. Describing the contemporary state of the law as 

“sexual Apartheid”, it argues that this “tradition… violates the constitutive 

principle of equality”.68 The language which is used in this report is 

particularly interesting, as it speaks directly to the gendered roots and 

institutions of Irish law. Some examples from the chapter on “Prejudice and 

Discrimination”: 

 

“The roots of prejudice and discrimination against lesbians and gay 

men lie in the rigid way male and female roles are treated in our 

society. Fear and hostility are directed against those who do not 

conform to the prevailing image of "being a man" or "being a 

woman."... The promotion of heterosexuality as the only acceptable 

form of sexual expression (i.e., heterosexism) is directly linked to the 

wider relationship between the sexes in our society. The family, based 

on heterosexual marriage, is propagated and represented as the only 

valid social unit. Diverse sexual expression, experiencing sex as 

 
but in the aftermath of the Norris case, it found that examining “the present state of the law 

as to consensual homosexual offences” would also be necessary. 

65 Irish Council for Civil Liberties, Equality Now for Lesbians and Gay Men, (1990).  

66 Law Reform Commission (n 64) at 4.29. 

67 Law Reform Commission (n 64) at 4.30-31. 

68 ICCL (n 65) at 5. 
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pleasure and in fact any attempt to separate sexuality and reproduction 

are perceived as a threat to social order.”69 

 

“The strength of the prejudice against lesbians and gay men in this 

society is directly linked to the criminal status ascribed to homosexual 

acts under the law, the hostility expressed towards homosexuality in 

much Christian, and particularly Catholic church teachings and much 

unfounded irrational fear… The ideology which underlies prejudice 

and discrimination against gay men and lesbians asserts always that 

heterosexuality is "normal" or "natural" and homosexuality and 

lesbianism are "abnormal" or "perverted". Heterosexual relations are 

assumed to be superior in a manner similar to other areas of prejudice 

such as racism or sexism where the superiority of one race or one sex 

is assumed.”70 

 

“Heterosexism fears lesbian and gay equality because it threatens to 

dissolve rigid heterosexist categories of proper forms of sexual desire 

and gender roles. It seeks to do this by portraying lesbians and gay 

men as 'the abject' inhabiting a psychic domain of unnamed horror, 

terror and loss of self-hood but particularly by making heterosexuality 

compulsory in society.”71 

 

“Lesbianism challenges male privilege because it upsets the 

assumption that female sexuality exists for the purpose of male 

satisfaction... The upshot of this analysis is that lesbians and gay men 

 
69 ICCL (n 65) at 6. 

70 ICCL (n 65) at 6-7. 

71 Ibid. 
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are a threat to the family only if the survival of the family depends on 

the subordination of women.”72 

 

It is not proposed to review the entirety of the ICCL report here; however, it 

provides an interesting contemporary look at the civil society discourse 

around law reform in 1990. This was, of course, countered by reactionary 

conservative groups who, while it is to be assumed were frequently Catholic-

based, were using ‘secular’ phrasing such as “engendering a pool of infection 

and disease”. Engendering: the use seems deliberate. The anti-reform lobby 

considered the very type/category/gender of gay men to be deviant. Rather 

than humans, this encoding transforms them into a biological hazard. The 

same group is later cited by Hug as stating that “it would be an act of gross 

irresponsibility for the Government to [legislate for decriminalisation], 

particularly during an AIDS crisis, encouraging as it does the main sexual act 

by which the HIV virus is transmitted.” 

 

 

In 1989 the Irish Government passed the Prohibition of Incitement to Hatred 

Act, which included sexual orientation as a protected characteristic, creating 

an “anomaly” when juxtaposed against the still extant criminalisation. Efforts 

were made in the next few years to introduce decriminalisation Bills to the 

Dáil, but political sandbagging meant that no progress was made. The gay 

activist community, were sanguine regarding the delays, with the viewpoint 

that a rushed law would likely not be a full vindication of homosexuals’ 

rights. Working together with trade union groups and AIDS activists under 

the banner “Unite for Change”, they set out their legal demands: full equality 

under criminal law, meaning decriminalisation and an equal age of consent, 

as well as equality-based labour and civil laws.73 This action marked a new 

 
72 Ibid. 

73 Chris Robson of GLEN described their strategy as an organisation as a counterpoint to 

what he saw as overly deferential or overly militant tactics: “Lesbian and gay activists have 

tended… to veer between two well-known stances: ‘Please, please be nice to us’, and ‘Give 
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stage in the development of Irish law with regard to gender and sexuality-

based minorities. Robson articulated a position wherein gay campaigners are 

asserting both their knowledge and their rights to be involved in the legal 

process. Unite for Change did not see themselves as shouting from the outside 

in; rather, the gay civil rights movement in Ireland now saw their rightful 

position as around the meeting table. In being present and in adopting the 

language and approach of the political class, they aimed for formal, legal 

equality. This approach was not, of course, endorsed by the entire community. 

Decrees of formal equality are only one branch of what many activists see as 

the goal of full societal citizenship: workplace equality, access to healthcare, 

anti-discrimination, family rights, and many other potential sites of conflict 

are not solved by decriminalisation alone. From a methodological 

perspective, the radical potential of queerness is also diluted by assimilation 

into the language of the legal/political.74 Irish society was being altered by 

the public assertion of gayness, but the law - and the legislature - still required 

conformity to certain norms as the price of entry. This alienated many 

campaigners who felt that their work was being erased while some “nice 

middle-class gay men” were adopted as the representatives of the 

movement.75 In particular, lesbian groups, who had in general focussed less 

on legal and political campaigning and more on community-building and 

social supports, felt excluded from this forum. 

 

However, with law reform already on the table, it was important to Unite to 

present a working front to politicians. Ireland’s slowness in responding to the 

 
us our goddamned rights, and give them now.’ The first tends to provoke contempt, the 

second… ‘What’s so bloody special about you?’. There is, however, a third approach: ‘You 

will agree that equality before the law is a basic principle. On the particular equality issue 

in question, your responsibility is to abolish Statute X, and to add ‘sexual orientation’ to 

Clause Y, Statute Z. Please sign here. Thank you.” Chris Robson, “Anatomy of a 

Campaign”, in Íde O’Carroll and Eoin Collins (eds), Lesbian and Gay Visions of Ireland: 

Towards the Twenty-First Century (Cassell 1995) at 51. 

74 See Chapter 1. 

75 See Izzy Kamikaze, “I Used to Be an Activist But I’m Alright Now”, Lesbian and Gay 

Visions of Ireland (n 73). 
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European Court judgment had drawn international attention, including a 

letter-writing campaign coordinated by ILGA .  

 

With the entry into power of a new Fianna Fáil/Labour coalition in 1992 came 

reform at last. The Government created a Ministry of Equality and Law 

Reform, and the incoming Minister for Justice, Máire Geoghegan-Quinn, also 

expressed enthusiasm over the prospect of legislating. The Bill which was 

brought before the Oireachtas contained two themes: firstly it dealt with 

decriminalisation and equality of the age of consent for same-sex couples, but 

secondly it also put into place regressive new restrictions on sex workers. 

However, the FF/Labour Government were adamant on the provisions 

pertaining to gay law reform, and their main opposition party Fine Gael did 

not oppose them on this count. 

 

In the Dáil, Minister Geoghegan-Quinn stated that  

 

“While it is the case that the main sections of the Bill arise against a 

background of the European Court decision in the Norris case, it 

would be a pity to use that judgment as the sole pretext for the action 

we are now taking so as to avoid facing up to the issues themselves. 

What we are concerned with fundamentally in this bill is a necessary 

development of human rights. We are seeking to end that form of 

discrimination which says that those whose nature it is to express 

themselves sexually in their personal relationships, as consenting 

adults, in a way that others disapprove of or feel uneasy about, must 

suffer the sanctions of the criminal law.  We are saying in 1993, over 

130 years since that section of criminal law was enacted, that it is time 

we brought this form of human rights limitation to an end. We are 

recognising that we are in an era in which values are being examined 

and questioned and that it is no more than our duty as legislators to 
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show that we appreciate what is happening by dismantling a law 

which reflects the values of another time. 

 

…  It is... a matter of closely looking at values and asking ourselves 

whether it is necessary, or right, that they be propped up for the 

comfort of the majority by applying discriminatory and unnecessary 

laws to a minority, any minority… does anybody believe that if the 

laws from the last century which we are now seeking to repeal did not 

in fact exist, we would now be seriously suggesting that they would 

be enacted?”76 

 

The Minister cited the international context for the Bill, in particular Ireland’s 

obligations to the Council of Europe. Regarding the arguments put forward 

for derogation from the ECHR in respect of this issue, she rejected the 

suggestion both on the terms of Ireland’s long-standing commitment to the 

terms and values of the Convention. Gay Mitchell, speaking for Fine Gael, 

remarked that “It is Europe that is making us address this question here this 

evening; it is not the Department of Justice, the Government or this House. 

We are being compelled to address this question. That is regrettable in itself. 

We should make our laws as we see fit and not have to be dragged into making 

these laws by external bodies.”77  

 

David Norris spoke in the Seanad, expressing his happiness that  

 

my fellow legislators have chosen, as the law makers of a free and 

independent republic, to liberate the gay community from an 

oppressive, corrupt and deeply damaging law, whose origins are 

shrouded in the mists of ancient religious prejudice… By effectively 

 
76 Criminal Law (Amendment) Bill 1993, Dáil, Second Stage, 23rd June 1993. 

77 Ibid. 
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wiping the lingering shame of a British imperial statute from the 

record of Irish law, our colleagues in the Dáil have done a good day's 

work… This is the kind of Irish solution to an Irish problem of which 

we, as Irish men and women can feel justly proud.78 

 

 

3.4 Transgender Ireland 

 

3.4.1 The Foy cases 

 

The Irish Courts first attended to gender recognition issues in 2002 with the 

case of Foy v An t-Ard Chláraitheoir 1.79 Dr Lydia Foy was a transgender 

woman who wished to obtain a corrected birth certificate reflecting her 

female gender. At the time, there was no facility in Ireland for a person to 

obtain such an updated birth certificate. The remedy sought by Dr Foy was 

an order to quash the Registrar General’s refusal to correct her entry in the 

Register of Births from ‘male’ to ‘female’, along with the correction of her 

first names from ‘Donal Mark’ to ‘Lydia Annice’; she also applied for an 

order of mandamus which would compel the Registrar to make these changes. 

Dr. Foy also challenged Irish law on the registration of births.80 Finally, she 

sought “a declaration that the said Registration of Births and Deaths (Ireland) 

Act 1863 as amended, and the said 1880 Regulations made thereunder, breach 

the applicant's right to equality guaranteed by article 40.1 of the Constitution 

 
78 Criminal Law (Sexual Offences) Bill, 1993: Second Stage, Seanad Éireann, 29th June 

1993. 

79 Foy v an t-Ard Chláraitheoir 1 [2002] High Court of Ireland [2002] IEHC 116. 

80 She sought ““a declaration that the practice of the Registrar General, whereby biological 

indicators existing at the time of birth are used to determine sex for the purpose of 

registration in column 4 of the birth register, is ultra vires the Registration of Births and 

Deaths (Ireland) Act 1863 as amended, and the 1880 Regulations made thereunder, which 

regulations, inter alia, set forth the duties of registrars of births, deaths and marriages” or, 

failing that, that the named legislations were “unconstitutional insofar as they fail to allow 

for correction to column 4 and column 3 of the birth register entry relating to the applicant 

by way of the deletion of the original incorrect entry, and are consequently in breach of the 

applicant's constitutional rights to dignity and privacy”.” 
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and the applicant's constitutionally protected right to marry, to privacy and to 

dignity insofar as they do not allow for the correction of column 3 and column 

4 of the applicant's entry in the birth register”.81 

 

The analysis in the Foy 1 judgment follows two themes: examination of the 

medical and psychological elements of transgender existence; and analysis of 

the legislation surrounding civil registration of births in Ireland. Although 

ultimately the Court found against Dr. Foy, the tone of the decision is notably 

sympathetic toward her situation and that of the transgender community in 

Ireland as a whole. While the Court could not find a basis in Irish law to grant 

Dr Foy the reliefs she sought, the judgment concludes with advice to the 

Oireachtas “to urgently review this matter.”82 

 

In so saying, the Court reflects a more supportive viewpoint than had 

previously been seen in most European transgender jurisprudence, with the 

exception of some dissenting voices in the European Court of Human Rights 

cases in the 1990s.83 In fact, the discussion of the jurisprudence of both United 

Kingdom and European Court of Human Rights by McKechnie J in Foy 1 is 

markedly critical, choosing to concentrate less on the repressive standards 

used by the European Court’s majority opinions and instead highlighting the 

dissenting opinions which presented a more forward-looking viewpoint on 

transgender persons’ recognition. It is to be noted that the Foy 1 decision was 

handed down only days before the Goodwin v UK84 decision in the European 

Court, which finally established a right to legal gender recognition in 

European law.  

 

 
81 Foy 1 (n 78), paragraphs 62-65. 

82 Foy 1 (n 78), at 177. 

83 See Chapter 2. 

84 Goodwin and I v United Kingdom, European Court of Human Rights, [2002] Application 

no. 28957/95. 
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The discussion of transgender life in the decision is heavily pathologised, as 

the argument characterised Dr. Foy’s gender identity as an inbuilt 

psychological feature which she could not have avoided and for which she 

should not be punished. Therefore, the judgment spends a significant amount 

of its length discussing the physical and psychological features which medical 

science at the time assigned to “Gender Identity Disorder” and gender-variant 

persons. It is probable that such a case, twenty years later, would focus on an 

applicant’s right to legal gender recognition on the grounds of their inherent 

rights to identity, privacy, and dignity as elements of personhood, rather than 

because of their involuntary “disorder”. Nevertheless, the analysis in the Foy 

1 decision displays a thorough review of the contemporary medical expertise 

that is more comparable to the dissenting opinions in the aforementioned 

European Court cases than the comparable UK courts’ decisions of the time.  

 

The medical analysis began by explaining sexual differentiation: “the process 

of becoming a man or woman”. The alternatives given are binary and adhere 

firmly to sexual dyadism. The process of sexual differentiation, per the Court, 

has 4/5 stages85. The fifth stage of sexual differentiation, the existence of 

which had been controversial in previous trans law cases, was the 

psychological “brain sex” of the person. This was understood to be innate and 

biologically determined.86 The psychiatrists who gave evidence argued that 

transsexualism was “a recognised psychiatric disorder” and that the 

profession considered it to be purely psychiatrically, not biologically based - 

“a congenital abnormality… [therefore] separate from an intersex 

 
85 The process “begins in utero with the embryonic chromosomal configuration (XX or XY) 

(stage 1); there follows the production of gonadal glands (stage 2) and genitalia (internal, 

stage 3; external, stage 4). The various potentials for intersex or variant sex characteristics 

were invoked as displaying the “errors” or “mishaps” that can occur which represent an 

imperfect binary and the possibility of different categorisation of individuals.” Foy 1 (n 78) 

at 22. 

86 Ibid at p52. A difference of opinion existed between the cited experts as to whether 

“transsexualism” constituted an intersex condition, with a genetics professor arguing that it 

did not and furthermore that a trans person could never “chromosomially and in several 

other structural ways… could never fully become a [male/]female.” However, he 

acknowledged Gender Identity Disorder as a psychiatric condition as included in the 

Diagnostic and Statistical Manual IV, the psychiatrists’ reference book.” Foy 1 (n 78) at 56. 
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condition”87 -  with a treatment approach that favoured psychiatric health. The 

doctors also asserted that “[t]he purpose of surgery… was to reassign a 

person’s biological body with a person’s psychological self-identity… There 

was… a clear distinction between sex and gender, gender being the 

psychological component of sex.”  

 

Two sections of the Irish legal system came under scrutiny in Foy 1: firstly, 

the administrative legislative framework surrounding the registration of 

births; and secondly, the spectrum of unenumerated Constitutional rights. The 

case originated from a problem of administrative law: Dr Foy could not have 

her registration changed from male to female. This, in turn, created a problem 

of human rights law: she could not live her everyday life in privacy without 

forcibly outing herself as transgender, and she could not marry in her female 

gender. Trans human rights legal initiatives often have a background in 

administrative law - while it is possible to socially and often medically 

transition without encountering institutional legal difficulties, the many 

interactions between State systems and the citizen which involve identity 

documents congruent with the presentation of the individual frequently lead 

to this impasse.  

 

Systems of registration are counted on by States to be reliable and accurate, 

as the documents which emanate from them are vital to the daily lives of the 

State’s citizens. However, this dependence can often extend to a rigidity that 

leaves the system unable to reflect the needs of the population. Access to legal 

gender recognition and change of name for trans persons is one element 

wherein the permanence of birth registration has been frequently legally 

challenged, and it is often argued in response that birth registration is a 

historical record, intended to reflect the situation at the moment of a person’s 

birth rather than who they become in adulthood. However, this argument 

delegitimises the core of the trans person’s right to recognition: they contend 

 
87 Foy 1 (n 78), at p57. 
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that the gender record at birth is an error of fact, a misgendering based on 

their physical appearance as a newborn. This was the argument put forward 

in Foy 1 to challenge the Registrar General’s refusal to alter Dr Foy’s 

record.88 

 

The legislation governing registration in Ireland is the Registration of Births 

Act, 1996. The office-holder is officially known as an t-Ard Chláraitheoir (the 

Registrar General).89 

The procedure for amendment or correction of errors in the birth registration 

of a child is detailed in the Births and Deaths Registration Act (Ireland) 

1880.90 There are also Regulations on the 1880 Act which explain the 

workings of the legislative provisions. 

 
88 Foy 1 (n 78) at paragraph 1 and repeated. 

89  Section 1 of the Act sets out the particulars that must be recorded at the birth of a child, 

to include the child’s name, date and place of birth, and sex, along with the particulars of 

the parent(s)’ name, address, and occupations. Previous to the enactment of this legislation, 

the law in force was the Vital Statistics, Birth, and Death Registration Act 1952. This 

legislation similarly required the child’s sex to be recorded; however, it differed in wording 

from the later Act in that it specified that the sex was to be registered “whether “male” or 

“female””.  

90 Section 8 of this Act, as amended by the 1952 Act, allows for a change in the child’s 

name “by the parent of guardian of such child or by some other person who is procuring 

such alteration” “at any time”. The newly submitted, altered material, is to be entered into 

the proper column of the register “without any erasure of the original entry”. Section 27 of 

the 1880 Act deals with correction of errors, and reads: 

 

"27. With regard to the correction of errors in registers of births and deaths it shall 

be enacted as follows:-  

 

(1)      No alteration in any register shall be made except as authorised by this Act.  

 

(2) Any clerical errors, whether they occurred before or after the commencement 

of this Act, which may from time to time be discovered in any such register may 

be corrected by any person authorised in that behalf by the Registrar General 

subject to the prescribed rules.  

 

(3) An error of fact or substance in any such register may be corrected by entry in 

the margin (without any alteration of the original entry) by the officer having the 

custody of the register upon payment of the appointed fee, and upon production to 
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Dr Foy’s interactions with the Office of the Registrar General began in 1993, 

when she “entered into correspondence… with a view, initially, to obtaining 

an amended birth certificate showing her corrected name and what she 

claimed was her corrected sex. Despite Dr Foy’s medical and social 

transition, her record could not be corrected. The correspondence between the 

parties continued through the 1990s. In 1996, Dr Foy’s then-solicitor, Miss 

Johnson, wrote to the then-Assistant Registrar General, Mr O’Cléirigh, with 

a formal request to have Dr Foy’s birth sex corrected in the Register on the 

grounds that “at birth Dr. Foy was a female but was suffering from a disability 

which had not been diagnosed.” The letter also claimed that “any negative 

response would constitute a breach of the applicant’s constitutional rights to 

privacy, dignity, equality and the right to marry.” This letter was answered in 

1997 with a repetition of the Registrar’s position that “an entry in the birth 

register is a record of a particular event” which is not intended to be changed; 

it also included the explanation that “[t]he physical evidence of the genital 

characteristics of the child at birth would be used to determine sex, for 

registration purposes”. O’Cleirigh continued to state that “[w]hile I fully 

accept the significance [of transition-related surgical interventions] for her as 

a person, I must explain that it has no bearing on the facts of the birth and 

accordingly there would not appear to be any possibility for an amendment to 

 
him by the person requiring such error to be corrected of a statutory declaration 

(Form C, Schedule Three), setting forth the nature of the error and the true facts of 

the case, and made by one or more persons required by this Act to give 

information concerning the birth or death with reference to which the error has 

been made, or in default of such persons, then by two credible persons having 

knowledge of the truth of the case; and it shall be the duty of the registrar, on 

becoming aware of any error in fact or substance, to send a requisition to the 

informant requiring him to attend and correct same.  

 

(4) ...... And whenever such correction shall have been made in any entry of birth 

or death subsequently to the transmission to the General Register Office of the 

return of certified copies containing such entry, such declaration or certificate of 

coroner shall be forthwith sent through the post office to the Registrar General, 

who shall cause such correction to be made in the certified copy, and such addition 

shall be held to be good as if part of the original entry."  
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birth entry [sic] in question.”91 Giving evidence in Court, Assistant Registrar-

General O’Cleirigh stated that “the register... is intended to reflect such 

matters at a given time and is not seen as a document capable of recording 

later events in one’s existence… It is not an identity document… While in 

practice [he stated], as with a variety of other documents, it may have some 

uses in the obtaining of services, nevertheless its legal status is and remains 

that as described by him.”929394 

 

In deciding on the issue, then, McKechnie J held that the Registrar General 

had acted in accordance with his competence in the manner of registration of 

Dr Foy’s original circumstances of birth. He reiterated that sex must be 

registered, and that the available options were limited to ‘male’ and 

‘female’.95 “Some means of determination” as to the child’s sex was required. 

In Ireland and the UK, for “a long period of time” this has been “based on 

biological factors where such factors are consistent one with the other” and 

this had given accurate data for the majority of people. However, “for a small 

group of people who suffer from transsexualism” and as Dr Foy was 

contending, “this method is inaccurate because it fails to recognise the 

 
91 Foy 1 (n 78), paragraphs 96-100. 

92 Foy 1 (n 78) at paragraph 101. 

93 O’Cleirigh made several other salient points in his evidence to the Court. He stated that 

“[t]hough neither the Acts nor the Regulations define "sex" for the purposes of the relevant 

entry, it has always been and so remains the practice of the system to determine that sex by 

the use of biological criteria and none other. In reality this equates to the external genitalia. 

The fact that it becomes evident later in life that a person's "psychological sex" is at 

variance with those biological criteria is not considered to imply that the initial entry was a 

factual error and so capable of rectification. A similar view is taken even if such a person 

undergoes medical and surgical treatment to enable him or her to assume the role of the 

opposite sex. In other words where the biological markers are congruent that fact 

determines the sex of the child for registration purposes which of course means that even 

with gender reassignment surgery the Registrar does not accept that the original entry was 

in any way erroneous.” Foy 1 (n 78), at paragraph 107. 

94 On being asked about how the Register would deal with an intersex person, O’Cleirigh 

stated that “[t]o his recollection his office never dealt with any such condition though on 

inquiry from a major maternity hospital, the registrar thereat, did remember, one perhaps 

two such cases in the past twenty years.” Speaking hypothetically, therefore, he stated that 

his advice would be to leave the ‘sex’ line empty, but that there was no precedent covering 

how it should be handled. Foy 1 (n 78), at paragraph 108. 

95 Foy 1 (n 78), at paragraph 111. 
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existence of an alleged fifth indicator of sex, namely brain sex.”96 In order to 

decide whether the Registrar was correct or incorrect to follow convention 

and use the child’s physical characteristics, it was necessary to examine 

whether this fifth indicator was sound.  

 

At this stage in the deliberations, the pathologised attitude toward trans 

persons becomes very evident. It appears to arise not from a prejudicial stance 

on the part of the Court, but from an adherence to precedent - in this case, the 

judgment of Ormrod J in the English case of Corbett v Corbett97. The legacy 

of Corbett drove the questions McKechnie J poses in Foy 1: 

 

“Given the passage of time from its delivery and the advances in 

knowledge and understanding since that time, the questions now are, 

whether or not a continuing adherence to this criteria for the purposes 

of the original entry [to the Register] is valid, and secondly whether 

the test adopted for the correction of errors is likewise valid and still 

within the aforesaid Acts and Regulations?”98 

 

The administrative questions, therefore, rely on the Court’s conclusions on 

the medical evidence - “whether or not for the purposes of the registration of 

a birth, the law should hold that the criteria in determining sex should not be 

confined to the biological markers but should also include a fifth indicator 

 
96 Foy 1 (n 78), at paragraph 112. 

97 [1971] P 83. As discussed in Chapter 2, Corbett involved the dissolution of a marriage 

and hinged on whether the respondent could be said to be legally female. Like Dr Foy, the 

respondent in this case, Ms Corbett (previously Ashley) had been registered male at birth 

but had socially and medically transitioned by the time she met and married Mr Corbett. On 

analysis of the medical evidence, Ormrod J found that there were four generally agreed-on 

criteria for the determination of sex: chromosomal factors, gonadal factors, genital factors, 

and psychological factors (the presence of hormonal factors was also considered by some 

experts). On the basis of these factors, Ormrod J concluded that despite considering herself 

female, Mrs Corbett had been born with male chromosomes, male gonadal glands, and 

male genitalia. His determination was that she was to be considered “a male transsexual” 

rather than a woman.  

98 Foy 1 (n 78), at paragraph 120. 
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namely brain differentiation.”99 McKechnie J came to the conclusion that the 

medical evidence “to date [was] insufficient to establish the existence of brain 

differentiation as a marker of sex.”100  

 

McKechnie J went on to note that he had carefully studied the opinions of the 

European Court of Human Rights, particularly those of the dissenting judges 

in Rees v United Kingdom,101 Cossey v United Kingdom,102 and Sheffield and 

Horsham v United Kingdom.103 Furthermore, McKechnie J’s reading of the 

dissenting judgments favourable to the applicants in the European Court trans 

cases concluded that they “did not challenge the majority view on such 

evidence, but rather addressed the problem on the basis that once this aspect 

of gender dysphoria was recognised as a medical condition,”104 it would be 

unacceptable under Article 8 not to find in the applicants’ favour. 

 

Because there could not be found to exist a definitive case that Dr Foy should 

not have been registered as “a male with conforming biological structures,”105 

it consequently could not be held that the Registrar had made an error in 

filling out her birth certificate which would warrant correction under Section 

27 of the 1880 Act, either as a clerical error - “accidental errors occasioned 

by a want of due care in entering the particulars or signing the entries, or 

 
99 Foy 1 (n 78), at paragraph 121. 

100 Ibid.  

101 Rees v United Kingdom [1986] European Court of Human Rights Application no. 

9532/81. 

102 Cossey v United Kingdom [1990] European Court of Human Rights Application no. 

10843/84. 

103 Sheffield and Horsham v United Kingdom [1998] European Court of Human Rights 

Applications no. 22985/93 and 23390/94. 

104 Foy 1 (n 78), paragraph 122. 

105 Foy 1 (n 78), paragraph 125. 
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through misunderstanding on the part of either the Registrar or the informant” 

- or as an error of fact or judgement.106 107 

 

The second submission made by Dr Foy concerned the constitutionality of 

the registry-related Acts and Regulations. She contended that as the Acts 

predating the Constitution were incompatible with it, they had not been 

carried over into post-1937 Irish law under Article 50. The claim was “not 

that such Acts and Regulations are unconstitutional because of a specific 

prohibition but rather that their infirmity results from… having no provision 

by which the rectification sought may be achieved.” Dr Foy claimed that 

being unable to rectify her birth certificate caused “an unwarranted and 

unjustified interference with her rights of privacy, of dignity, of equality as 

well as her right to marry”. This interference arose out of the unwilling 

revelation of her “anatomical sex” caused by use of the incorrect document, 

or the alternative risk of danger, frustration, and even illegality of 

concealment of the same. Lastly, at the time, she could not have married a 

“biological man” as the law stood.108 

 

Under the Irish Constitution, the Article 40.3.1 provision regarding 

unenumerated personal rights includes a right to privacy, as demonstrated in 

Ryan v Attorney General,109 McGee v Attorney General,110 and Norris v 

 
106 Foy 1 (n 78), paragraph 124. 

107 In support of this conclusion, McKechnie J performed a comparative study of some 

European Court of Justice and English decisions on similar matters, including P v S & 

Cornwall County Council at the European Court of Justice and R v Tan and others in the 

English criminal courts. More contemporaneously, the 1996 case of R v Register General, 

ex parte P & G, concerned similar facts to Foy 1 in that P and G, trans women, wished to 

have their birth certificates changed to reflect their gender. Their claim was rejected by 

Kennedy LJ, who, while accepting that medical science had advanced since the 1971 

holding in Corbett, found it reasonable that “the Registrar General could continue to have 

reservations” about accepting brain differences as a marker of sex.  

108 Foy 1 (n 78), paragraph 132. 

109 Ryan v Attorney General [1965] Supreme Court of Ireland [1965] IR 294. 

110 McGee v Attorney General [1973] Supreme Court of Ireland [1973] I.R. 284. 
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Attorney General.111 The Norris statements on privacy are studied in detail in 

Foy 1.112 He also called upon McCarthy J’s invocation of the American 

Supreme Court’s formulation of privacy - “the right to be let alone”.113  

 

The right to dignity, while not specifically enumerated in the Constitution 

outside of the preamble, was also affirmed by the Supreme Court in McKinley 

v Minister for Defence114 and In re: a Ward of Court.115 The right to equality 

is specified in Article 41 of the Constitution; the means of its assertion for Dr 

Foy was that she should be “afforded both the same entitlement and the same 

treatment as that which is available to a person who is biologically female”.116 

 

McKechnie J went on to analyse the European Court of Human Rights cases 

which had been thereto decided, noting in particular three points from the 

1998 decision in Sheffield and Horsham: that a third-party submission had 

noted that Ireland was one of only four European countries out of thirty-seven 

surveyed which had no access to legal gender recognition procedures; that 

each State must “keep under review the legal position of transsexuals”;117 and 

that this need should continue even in the absence of notable scientific or 

societal advances. The dissenting judgments in Sheffield and Horsham were 

used as support by Dr Foy’s counsel in their submissions, particularly those 

of Martens J in Cossey and Van Dijk J in Sheffield and Horsham.  

 
111 Norris v Attorney General [1984] Supreme Court of Ireland [1984] IR 36. 

112 With McKechnie J quoting in particular Henchy J’s reading of the sphere of privacy as 

including that which “fall within a secluded area of activity or non-activity which may be 

claimed as necessary for the expression of an individual personality, for purposes not 

always necessarily moral or commendable, but meriting recognition in circumstances which 

do not engender considerations such as State security, public order or morality, or other 

essential components of a common good.” 

113 Foy 1 (n 78), paragraph 135. 

114 McKinley v Minister for Defence [1992] Supreme Court of Ireland [1992] 2 IR 333. 

115 In re: a Ward of Court [1996] Supreme Court of Ireland [1996] 2 IR 79. 

116 Foy 1 (n 78), paragraph 141. 

117 Foy 1 (n 78), paragraph 161. 



175 
 

 

Having reviewed the European decisions, McKechnie J returned to the Irish 

situation and in particular to the reliefs claimed by Dr Foy. He held that it was 

necessary to balance the rights of a particular applicant with the interests of 

the State in its institutional operation. In this case, Dr Foy was asserting her 

rights to privacy, dignity, and equality, which are not absolute.118 He 

concluded that “in her daily interaction with persons, with services, with 

society generally and with the law, there remains only a limited number of 

circumstances in which” she would need to confront the birth certificate 

issue.119 With regard to the State’s case, the Court had “no hesitation” in 

affirming the legitimate interest present in operating a birth registration 

system.120 Because of “what a birth certificate is” the Court cannot find for 

the applicant that there should be a “special provision made for that small 

group of people which would enable the desired effect to be achieved”. In the 

interests of the system’s operation, therefore, the “sex” entry cannot be left 

empty or conditional when a baby is born, nor can the recording of sex at birth 

be considered an error.121 

 

McKechnie J then proceeded to consider the situation as it affected Dr Foy’s 

existing marriage and parenthood. To legally change her birth sex 

registration, as the law stood, may have voided that marriage or changed the 

status of the children. Under Article 41 of the Constitution, the rights of the 

marital family are protected and “save for the most compelling reason” it 

would badly compromise the rights of the other family members to place them 

 
118 Foy 1 (n 78), paragraph 169. 

119 Foy 1 (n 78), paragraph 168. 

120 Because “[e]very modern society must be entitled to have a means of obtaining and 

thereafter recording vital particulars which surround the birth of its citizens and all others 

born in its country” which forms “a document of historical value”. It is ““a snap shot” [sic] 

of matters on a particular day” and the registration of sex thereon is part of society’s 

legitimate interest.” Foy 1 (n 78), paragraph 170. 

121 Foy 1 (n 78), paragraph 171. 
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in this uncertain situation.122 “A continuation of the applicant’s unease has to 

be viewed as against competing constitutional rights and the State’s 

entitlement to act for the benefit of the common good”, and in this case, “the 

degree of intrusion on the human dignity and privacy of the applicant is not 

so excessive or disproportionate in the circumstances outlined as would 

breach either of these constitutional rights”.123 

 

The Irish Supreme Court had previously expanded on the Article 40.1 right 

to equality before  the law “as human persons”. This Article does not 

“guarantee absolute equality” as this would disallow differentiation where 

legitimate differences occur. Walsh J is cited as stating that it “forbids 

invidious or arbitrary discrimination” in de Búrca and Anderson v Attorney 

General. Following this standard, McKechnie J concluded that “any 

difference of treatment between the applicant and a biological female is not 

in my view either unjust; invidious or arbitrary [as d]espite advances in 

surgery a male to female transsexual can never shed entirely, that persons 

[sic] male biological characteristics”.124 

 

Finally, McKechnie J analysed Dr Foy’s claim that a lack of legal gender 

recognition left her unable to marry a man. The judge found that in the instant 

case, this was at the time a hypothetical, as her marriage to her wife had not 

been dissolved. However, the broader Constitutional point was also to be 

addressed. At that point in time, “marriage as understood by the Constitution, 

by statute and by case law refers to the union of a biological man with a 

biological woman” and was “derived from the christian [sic] notion of a 

partnership”. Therefore, “it [was] crucial for legal purposes that the parties 

should be of the opposite biological sex”, a situation acknowledged as the 

right of the individual State to regulate under Article 12 ECHR. The right to 

 
122 Foy 1 (n 78), paragraph 172. 

123 Foy 1 (n 78), paragraph 173. 

124 Foy 1 (n 78), paragraph 174. 
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marry is not absolute, and the Court concluded that Dr Foy could not prove a 

breach of her Constitutional rights on this count.125 

 

While the Court found against Dr Foy, McKechnie J did add a coda paragraph 

to his judgment in which he echoed the dissents from the European Court 

decisions in urging the Oireachtas to act on legislation to address legal gender 

recognition measures, writing: 

 

“...many of the issues raised in this case touch the lives, in a most 

personal and profound way, of many individuals and also are of deep 

concern to any caring society. These proceedings involve complex 

social, ethical, medical and legal issues. In my respectful view such 

interrelated and interdependent matters are best dealt with by the 

legislature. The Oireachtas, as a forum could fully debate what 

changes, if any, are required and then, if necessary the scope and scale 

of such changes. All those who might be impacted by any such change 

could have their interests fully considered and reputably debated. 

Accordingly could I adopt what has been repeatedly said by the 

European Court of Human Rights and urge the appropriate authorities 

to urgently review this matter.”126 

 

 

 

 

 
125 Foy 1 (n 78), paragraph 175. 

126 Foy 1 (n 78), paragraph 177. 
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Dr Foy appealed the decision to the Supreme Court, which scheduled the 

appellate hearing for November 2005.127 However, the Irish legal landscape 

was to undergo some changes in the intervening period. 

 

The repeated reference to European Court jurisprudence in Foy 1 by both 

counsel and the Court was to prove prescient when the decision in Goodwin 

v UK was handed down by the European Court two days after the Foy 1 

decision in the Irish High Court. Goodwin, discussed in the chapter on 

European Court of Human Rights jurisprudence, was the first example of a 

majority judgment on a trans law case at the Court to regard the issue of 

gender recognition from a social point of view, rather than a biological 

essentialist angle. Using an approach which emphasised the need to 

continually reassess domestic legal systems in line with a dynamic approach 

to Convention interpretation, the Goodwin judgment would prove broadly 

influential.128 

 

In Ireland, 2003 saw the implementation of the European Convention on 

Human Rights Act. This legislation requires Irish law to be interpreted in 

compliance with Ireland’s Convention obligations, both by the Courts and by 

public institutions in the performance of their duties. Although the 

Convention does not take precedence over Irish law, judges are empowered 

 
127 Michael Farrell, ‘“A Story of Great Human Proportions”: Lydia Foy and the Struggle for 

Transgender Rights in Ireland’ (FLAC Ireland 2018) at 12. 

128 In the wake of the Goodwin decision, the United Kingdom was expected to make the 

necessary changes to its legislative framework which would allow for trans persons to have 

their gender recognised. An added dimension to this came in the form of the Bellinger v 

Bellinger decision, which held that extant UK marriage law was no longer compatible with 

the European Convention on Human Rights as it did not allow trans persons to marry in 

their lived gender. In response to these cases, the UK introduced its Gender Recognition 

Act in  2004. The UK Act was and remains very limited, granting a Gender Recognition 

Certificate only after a Gender Recognition Panel has approved the application on the 

following conditions: the applicant is 18 or above; has or has had gender dysphoria; lived in 

the acquired gender for two years prior to application; intends to continue to live in the 

acquired gender until death; or changed gender under an approved foreign jurisdiction; and 

complies with the requirements under section 3 which includes the provision of medical 

reports evidencing gender dysphoria. However, it did provide for the Goodwin result, as it 

stipulates that once a certificate is granted, the person’s gender becomes “for all purposes” 

that which is specified on the certificate. 
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to issue Declarations of Incompatibility when Irish legislation is non-

compliant with Convention obligations or jurisprudence of the European 

Court of Human Rights. In effect, this meant that a further gender recognition 

challenge would result in the Irish Courts needing to apply Goodwin 

standards. 

 

With this knowledge in hand, Dr Foy’s legal team applied to the Supreme 

Court “to amend her appeal to include an application for a Declaration of 

Incompatibility with the ECHR”.129 The Supreme Court, in turn, remitted the 

case back to the High Court for a new hearing to include this application. This 

case, Foy v An t-Ard Chláraitheoir 2,130 was decided in 2007, once again by 

McKechnie J. In 2005, Michael Farrell, solicitor for the applicant, had once 

again written to the Registrar General requesting that he correct Dr Foy’s birth 

certificate to reflect her female name and gender. The Registrar had replied 

in the negative, denying that any error occurred in the applicant’s registration. 

Therefore, Dr Foy had reason under the Civil Registration Act 2004 to apply 

to the Court for review of the Registrar’s decision.131 As the Supreme Court 

remittance had not specified the issues to be reconsidered, McKechnie J 

identified three in particular: the administrative law issue; the Constitutional 

law issue, and the European Convention issue.132 Many of the findings of fact 

had already been explored in Foy 1, and the Court held that those facts 

remained binding.133 While the issues broadly lay as previously explored in 

Foy 1, it was submitted that they should be reviewed in light of Goodwin and 

of the ECHR Act 2003. 

 

 
129 Farrell (n 126), at 12. 

130 [2007] IEHC 470. 

131 Foy 2 (n 129), paragraph 3. 

132 Foy 2 (n 129), paragraphs 8-12. 

133 Foy 2 (n 129), paragraphs 30-31. 
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Examining some recent English cases, McKechnie J held that it was the 

opinion of the Courts that the Goodwin judgment should be prospective only; 

it could not be applied in the light of situations which had happened previous 

to its issuance.134 This was echoed by the European Court itself in Grant v 

United Kingdom in 2006.135 Furthermore, in 2002, Ireland operated a dualist 

system with regard to European Convention law; only proceedings to which 

Ireland was a direct party were binding. Since the ECHR Act 2003, the 

Convention rights became part of Irish law and could be relied upon by Irish 

citizens.136 The first question before the Court, then, was to answer whether 

the ECHR Act 2003 could be said to have retrospective authority and whether 

this would apply to Dr Foy’s case. This was invoked in particular with regard 

to a submission that Dr Foy’s case is one of a continuing nature; that the 

original refusal to issue a corrected birth certificate in 1996 is the issue which 

has been carried through throughout the proceedings. As this happened 

previous to the 2003 Act, it was submitted that the Act should apply. This 

submission was rejected as being “contrary to first principles… lead[ing] to 

great uncertainty and… plac[ing the State] in an impossible position. 

“[R]ights, even those which undoubtedly exist, have to be asserted before a 

breach can be established, a fortiori with the creation of new rights.”137  

 

The Registrar General is an organ of the State, and under the ECHR Act he is 

therefore bound to perform his duties in accordance with the Convention. The 

extant duties of the Registrar General were laid out in the Civil Registration 

Act 2004 and Dr Foy’s counsel based her claims on Section 2 of this Act.  

The Court found that the interpretation used by the Registrar General in 

maintaining the position that the sex of a child is immutably registered at birth 

is within the law and that the applicant could not use the error-correction 

 
134 Foy 2 (n 129), paragraph 32. 

135 Grant v United Kingdom [2006] European Court of Human Rights Application no. 

32570/03. 

136 Foy 2 (n 129), paragraph 33. 

137 Foy 2 (n 129), paragraph 37. 
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facility in Section 2 of the Act to interpret the rules of registration 

differently.138 

 

With regard to the constitutional issue, the Court was of the opinion that as 

the statutory regime under the 2004 Act was fundamentally analogous to that 

which preceded it; that Goodwin was persuasive precedent only; and that the 

ECHR Act 2003 did not have an impact on rights at the Constitutional level; 

then there could be no justification for deviating from its previous rejection 

of the applicant’s claim in this area.139   

 

The European Convention arguments were both the most relevant and the 

most successful in the case. Allegations were made of breaches of Articles 8, 

12, and 14 ECHR. Article 8 ECHR concerns the right to private life. Article 

12 ECHR guarantees the right to marry and found a family. Art 14 ECHR 

concerns freedom from discrimination.  

 

Before continuing with the ECHR submissions, McKechnie J summarised the 

domestic legal situation as it stood.140 The jurisprudence of the European 

 
138 Foy 2 (n 129), paragraph 57. 

139 Foy 2 (n 129), paragraph 59. 

140 He stated that:  

 

● Irish law does not require legal formalities to be followed before “gender 

reassignment surgery” can be accessed; in fact, the Heath Board had financed Dr 

Foy’s surgery in 1992; 

● Irish law allows a person to take on such names as they wish. Dr Foy had changed 

her name and this applied on her “passport, driving licence, car registration 

records, medical card, medical card records and tax and social security 

documents” as well as on the Electoral Register. However, there are still some 

occasions where a birth certificate is required, and those occurrences have caused 

Dr Foy humiliation and distress; 

● There are no “no civil status certificates or equivalent identity documents required 

for the general population of this country”. A passport or driving licence is 

generally accepted as identification. 
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Court was also examined, as has been previously discussed, with a particular 

note being made of the growing number of judges who dissented from the 

Court’s opinions as the series of cases continued. The Goodwin decision was 

outlined and relevant statements made by the European Court were referred, 

particularly with regard to the overall trend toward allowing legal gender 

recognition and the evolutive nature of the European Convention.141 

McKechnie J also referred to a later case, Grant v United Kingdom,142 in 

which the European Court ruled that pensions law in the UK should apply to 

a trans woman coequally with a cis woman.143  

 

The two questions before the High Court in Foy 2 therefore became: “Does 

Dr. Foy’s desire to have her acquired gender legally recognised constitute a 

right under article 8? And if so, has the State provided an effective means to 

 
● Marriage in Ireland as it then stood must be between “a biological man with a 

biological woman”; 

● The system of birth registration deriving from the 2004, which is materially 

similar to the previous framework, requires that “[T]he particulars of a birth which 

must be registered under either regime, includes the “sex” of the child and the 

christian name of the newborn. For the former purpose biological indications, if 

compatable, [sic] are used.” Gender transition later in life is not grounds for that to 

be altered. Corrections which could be made under the earlier, 1880 Act, may be 

made in the same manner and concerning the same potential errors, under the 2004 

Act. 

● The purpose of a register of births is “to record certain required particulars of all 

persons who are born in the State.” These particulars apply to the time of birth and 

are not intended to be mutable to reflect major events in the person’s later life nor 

is it “intended to be a document of current identity although in practice this has not 

always been the case”. 

Foy 2 (n 129), paragraph 64. 

141  The European Court noted that “exceptions had already been made to the historical 

sanctity of the birth certificate” for “legitimisation and adoption” and questioned “why 

transsexuals could not be added to the list” without disrupting “the overall integrity of the 

system”. The complications so ensuing could not be said to be weightier in the search for a 

fair balance than the need to respect the individual’s rights to autonomy and dignity. The 

European Court found that a complete denial of legal gender recognition no longer lay 

within the margin of appreciation afforded to a State. It also found a violation of Article 12 

ECHR, stating that it could “find no justification for barring transsexuals from enjoying 

“the right to marry under any circumstances”.” Foy 2 (n 129), paragraph 90. 

142 Grant v United Kingdom, (2006) Application No. 32570/03. 

143 Foy 2 (n 129), paragraph 91. 
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uphold that right?”144 In reply, the State submitted that Goodwin should be 

differentiated for a number of reasons. It cited the lack of spouse and children 

to be considered in the Goodwin case and that Christine Goodwin had 

suffered more “offensive situations” than Lydia Foy. It also argued that 

Ireland still maintained the margin of appreciation on this issue, particularly 

as the marital family retained Constitutional rights.145 These submissions 

were rejected by the Court, with McKechnie J highlighting the similarity 

between the regimes in force in the UK pre-Goodwin and that which still 

existed in Ireland. Equally, many similar “ameliorating measures” were 

present in both jurisdictions.146 The European Court had also considered the 

position of third parties to a person’s legal transition and concluded that the 

difficulties they might face were not proportionate to the refusal to allow a 

person to access legal gender recognition. With all things considered it was 

the opinion of the Judge that Goodwin, subject to the margin of appreciation 

doctrine, reflected “the current legal position in this jurisdiction”.147 

However, with regard to the margin of appreciation, McKechnie J also cited 

the UK’s response to Goodwin, which was to produce and enforce a Gender 

Recognition Act and an associated working scheme within two years.148  

 

The situation in Ireland remained “strikingly different”.149 The State had 

failed to respond in any way to the Goodwin judgment “even at an initiating, 

debating or investigative level” on what they should have been aware was an 

important issue. The Civil Registration Act 2004, which would have been “a 

legislative vehicle most suitable for this purpose” contained no reference to 

gender identity or recognition, leading the Court to question if the State was 

deliberately refraining from addressing the ongoing issue. Ireland had become 

 
144 Foy 2 (n 129), paragraph 94. 

145 Foy 2 (n 129), paragraph 95. 

146 Foy 2 (n 129), paragraph 96. 

147 Ibid. 

148 Foy 2 (n 129), paragraph 98. 

149 Foy 2 (n 129), paragraph 100. 
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isolated in Europe due to its failure to rectify the situation of trans persons.150 

Although the State did enjoy a margin of appreciation on how it approached 

its legislation, it must be proportionate and a Court is entitled to hold that the 

State is overreaching its margin.151 It concluded that “by reason of the absence 

of any provision which would enable the acquired identity of Dr Foy to be 

legally recognised in this jurisdiction, the respondent State is in breach of its 

positive obligations under article 8 of the Convention.”152 Although 

McKechnie J found that Dr Foy had not been in a position to make an Article 

12 ECHR claim to the right to marry as a woman (due to her still existing 

marriage to Mrs Foy), if he had been deciding on Article 12, he would have 

followed Goodwin principles on that also. He also stated that “many people 

would forcibly argue that the use of gender rather than sex, in the marriage 

(or remarriage) of a post-operative transsexual is far more compelling than 

that which exists relative to the article 8 argument.” - however, it was not for 

the present case to argue on that.153  

 

McKechnie J then continued to discuss the Declaration of Incompatibility 

instrument, and its possible application even when no precise provision could 

be cited as incompatible.154 Finding otherwise, it was suggested, could lead 

to the “Government, purely by inactivity… circumvent[ing] virtually at will, 

any and all Convention rights”.155 A State which does not provide its citizens 

a legal avenue to vindicate their Convention rights is equally at breach with a 

State which actively contravenes them. The Court also cited benefits to the 

applicant of having a Declaration issued (the State having attempted to argue 

that such an issuance would be of no value to her), which included notice 

given to both Houses of the Oireachtas; the legal weight of a decision from a 

 
150 Ibid. 

151 Foy 2 (n 129), paragraph 102. 

152 Ibid. 

153 Foy 2 (n 129), paragraph 104. 

154 Foy 2 (n 129), paragraphs 106-107. 

155 Ibid. 
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Constitutional Court; and the possibility of ex gratia compensation and 

discretion regarding the costs of proceedings. A Declaration still allows the 

State concerned a margin of appreciation in the manner in which they should 

rectify the problem, thereby leaving it to the Oireachtas to design legislation 

to so do.156  

 

McKechnie J concluded his judgment in a similar fashion to Foy 1, discussing 

the lives and issues of transgender persons in Ireland. His scope on the 

“modes of being” of trans persons is broad: however it does focus on surgery 

and/or hormones as a means of treating a “disorder”. In the concluding 

paragraph, however, he cites the human rights activism of trans persons and 

the driving need for legal recognition for them, stating: 

 

“For those persons affected with this condition, and in particular those 

who have undergone gender reassignment surgery, there seems to be 

a burning desire to have their new sexual identity recognised, not only 

socially but also legally. This urge to have that identity fully and in all 

respects accepted by the law is at the core of the transsexuals plight. 

This explains why so many, often after painful surgical procedures, 

are still driven to publicly embark on a fight for legal identity which 

frequently is humiliating and unsuccessful. Those at the forefront of 

such a quest many years ago, faced a public and a legal system which 

was much less sympathetic and must less understanding than 

hopefully what it is today. Everyone as a member of society has the 

right to human dignity, and with individual personalities, has the right 

to develop his being as he sees fit; subject only to the most minimal 

of State interference being essential for the convergence of the 

common good. Together with human freedom, a person, subject to the 

acquired rights of others, should be free to shape his personality in the 

way best suited to his person and to his life.  

 
156 Foy 2 (n 129), paragraph 115. 
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All persons by virtue of their being are so entitled.”157 

 

 

3.4.2 Building a movement 

 

The struggle toward establishing a legal gender recognition regime in Ireland 

did not end with the decision in Foy 2. In 2008, the Declaration of 

Incompatibility was issued.158 

 

This was immediately appealed to the Supreme Court by the State. The appeal 

process would be lengthy and until it was resolved, the Government was 

unlikely to begin any work toward a gender recognition framework. Having 

hit a deadlock in the Courts, Dr Foy’s legal team turned to the legal-

sociopolitical activism base which it had been developing over the course of 

the first decade of this century. Michael Farrell states that previous to the 

hearing in Foy 2, FLAC had “contacted human rights and equality institutions 

and NGOs around the world to get information about trans rights case and 

developments in different countries and before various international 

institutions.”159 This outreach had also given them a useful network of 

contacts which they brought into play again once the High Court decision had 

been made. The Irish Human Rights Commission and the Equality Authority 

were also supportive domestically. 

 
157 Foy 2 (n 129), paragraph 118. 

158 Order of the High Court in Lydia Annice Foy v An t-Ard Chláraitheoir and Others, 

Record No. 2006/33SP, 14 February 2008, stating “Sections 25, 63, and 64 of the Civil 

Registration Act, 2004 are incompatible with the obligations of the State under the 

European Convention on Human Rights by reason of their failure to respect the private life 

of the Applicant as required by Article 8 of the said Convention in that there are no 

provisions which would enable the acquired gender identity of the Applicant to be legally 

recognised in this jurisdiction.” 

159 Farrell (n 126), at 17. 
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One of the most important developments at this time was the coalescing of “a 

few, quite isolated, trans activists”160 into an organised movement by the time 

of the Foy 2 hearing. The Transgender Equality Network Ireland (TENI) was 

founded in 2006 and became an active part of the legal and political campaign 

for trans rights in Ireland, as well as a forum for support and mutual strength 

among its members. It granted a voice to Irish trans and gender 

nonconforming persons who could enter the debate on their own terms as 

opposed to being spoken about by judges and politicians, and helped to bring 

the trans community to national prominence. Trans lives had thereto been 

relatively unknown in Irish discourse. In 2010 the Irish Times stated that 

“[s]upport groups estimate at least 600 people suffer from gender identity 

disorder in the Republic. This number could be higher as people may choose 

not to come forward due to the stigma associated with the disorder.”161 

 

On the international stage, Ireland’s reticence in creating a gender recognition 

framework gathered criticism from various institutions to which the State is 

a party. The Council of Europe Commissioner for Human Rights produced a 

country report on Ireland in 2008162 in which he recommended that the State 

“[c]hange the law on birth registration in such a way that transgender persons 

can obtain a birth certificate reflecting their actual gender”.163 Commissioner 

Hammaberg completed a country visited in November 2007 and consulted 

with NGOs including TENI..164  Also in 2008, the United Nations Human 

 
160 Ibid, p18. 

161 “State drops transgender challenge”, Irish Times, June 21 2010. 

162 Report by the Commissioner for Human Rights, Mr Thomas Hammarberg on his Visit to 

Ireland, 26-30 November 2007, CommDH(2008)9. 

163 Ibid, Recommendation 20. 

164 Ibid, Irish Government Response to Recommendation 20. “This Recommendation, and 

the High Court decision to which reference is made in paragraph 81 of the Commissioner's 

report, relate to the Civil Registration Act. However any proposal to change this legislation 

along the lines suggested would involve a number of broad and complex issues which 

require detailed consideration across many Departments.  
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Rights Committee165 and the European Union’s Fundamental Rights 

Agency166 both highlighted and criticised Ireland’s failure to recognise legal 

gender. The Human Rights Committee stated in the Concluding Observations 

from its 2008 review of Ireland that “[t]he State party… should also recognize 

the right of transgender persons to a change of gender by permitting the 

issuance of new birth certificates.”167 

 

 

In 2009, the Fianna Fáil-Green Party coalition Government included “legal 

recognition of the acquired gender of transsexuals” in their “Renewed 

Programme for Government” publication.168 Following input from FLAC and 

TENI, they also withdrew their appeal against the Foy 2 decision169 and the 

Declaration of Incompatibility was finalised in 2010. The FF/GP Government 

agreed to establish a Working Group to consider drafting legislation to allow 

for legal gender recognition. The Report of the Working Group was published 

in 2011,170 by which time a new Government had been formed which claimed 

that legal gender recognition was among its legislative priorities.171 172 

 
In view of the significance of the High Court judgement not merely for this case but for 

future cases under the European Convention on Human Rights Act, an appeal has been 

lodged in the Supreme Court against the High Court decision mentioned, in the interest of 

seeking clarity on all its implications.” 

165 CCPR/C/IRL/CO/3. 

166 European Union Fundamental Rights Agency, “Homophobia and Discrimination on 

Grounds of Sexual Orientation in the EU Member States: Part 1 - Legal Situation”, (2008) 

at 138. 

167 UN Human Rights Committee (n 140), Section C, paragraph 8. 

168 Department of An Taoiseach, Fianna Fáil and Green Party, Proposed Renewed 

Programme for Government, 10th October 2009, page 19. 

169 Farrell (n 126), p20. 

170 Gender Recognition Advisory Group Report to Joan Burton TD, Minister for Social 

Protection, 15th June 2011. 

171 Department of An Taoiseach, Fine Gael and Labour, Government for National Recovery 

2011-2016, 5th March 2011, page 24. 

172 The Working Group terms of reference from the Government was as follows: 

 



189 
 

Following their consultations, the GRAG suggested conditions for the 

issuance of a Gender Recognition Certificate.173 As is evident, a number of 

these recommendations became part of the eventual Bill to be debated in the 

Oireachtas. However, the pathologised requirements would be removed in the 

final Act. The recommended procedure for applications also changed 

significantly from the Working Group report to the final legislation. The 

Working Group envisioned the decision-making body as “a three-person 

independent Gender Recognition Panel appointed by Minister and supported 

by a secretariat,”174 requiring an applicant to be evaluated by an extra, quasi-

judicial body before they could be granted recognition. These conditions were 

 
“...On foot of a High Court ruling that Ireland is in breach of the European 

Convention on Human Rights in not having a process to legally recognise the 

acquired gender of transsexual persons, the Minister for Social Protection 

established an inter-Departmental group – the Gender Recognition Advisory 

Group – with the following terms of reference:  

 

To advise the Minister for Social Protection on the legislation required to provide 

for legal recognition of the acquired gender of transsexuals. In particular, to 

propose the heads of a bill to provide for:  

 

the establishment of a process for legal recognition of the acquired gender of 

transsexual persons who have made the transition from one gender to another;  

 

the establishment of a gender recognition register;  

 

the granting of entitlement to marry in the legally recognised reassigned gender,  

 

and any other provisions as may be deemed necessary consequent on the main 

provisions of the Bill...”. GRAG Report, s1.2. 

- 173Residency or Irish birth certification; 

- A minimum age of 18 years; 

- Unmarried and not in a civil partnership; 

- A “clear and settled intention to live in the changed gender for the remainder of his 

or her life”; 

- A minimum of 2 years of “living full-time in the changed gender”; 

- A medical certification of either 1) a diagnosis of Gender Identity Disorder; 2) 

evidence that the applicant has undergone “gender reassignment surgery”; or 3) 

evidence that the applicant had accessed gender recognition procedures in another 

jurisdiction. GRAG Report (n 169), Summary (pg4). 
174 GRAG Report (n 169), s5.11.1. 
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strongly and recognisably influenced by the United Kingdom Gender 

Recognition Act 2004, in particular the reliance on pathologised requirements 

and the desire to include an external panel of examiners in the process.  

 

The Working Group Report garnered heavy criticism from social and legal 

campaigners for its restrictive conditions, particularly those regarding “forced 

divorce” which the Irish Council for Civil Liberties described as “forc[ing] 

applicants to make an impossible choice between their life partner and 

recognition in their preferred gender.”175 The requirement for a person to be 

unmarried before accessing gender recognition was due to the illegality of 

same-sex marriage in the State at that point. Despite the introduction of civil 

partnerships in 2010, it was as yet unthinkable that the heteronormative 

construction of marriage built into Irish law would be dismantled. It is 

interesting to note that in Germany in 2008, the Constitutional Court had 

struck down a “forced divorce” requirement citing the human rights of trans 

persons, even though the country did not yet allow same-sex marriage.176 

 

Following the publication of the GRAG Report, the Department of Social 

Protection promised to review and develop a Heads of Bill for debate; 

however, the process stalled and no further progress was made for a couple 

of years. Domestically and in the interim, Lydia Foy had applied for 

compensation from the Irish government under the ECHR Act 2003 for the 

breach of her Convention rights, but was told that - nine years after the Act’s 

passage - “no procedure had yet been established for dealing with such 

applications”.177 With no action from the Government, FLAC informed the 

State in the summer of 2012 that if Dr Foy “was not issued with a new birth 

certificate very shortly”, they would initiate new proceedings to have the High 

Court decision enforced. The first organised transgender protest also took 

 
175 “Transgender Legislation Pledged”, Irish Times, July 14 2011. 

176 (2008) 1 BvL 10/2005. 

177 Farrell (n 126), at 22. 



191 
 

place in October 2012, supported by the delegates from the ILGA Europe 

Council which was in session in Dublin. The rally occurred outside the Dáil 

and had the theme of “Rally for Recognition: Identity, NOT Disorder.” 

 

Finally, the  Council of Europe Commissioner for Human Rights, Nils 

Muiznieks, wrote to Minister Burton in November 2012 following a visit to 

Ireland during which he had spoken with FLAC and Lydia Foy. He stated that 

he felt it:  

 

“...of concern that Ireland does not yet allow for legal recognition of 

transgender persons, despite a High Court ruling in the case of Ms 

Lydia Foy of October 2007… It is encouraging that you are 

committed to proceeding with the necessary legislation and intend to 

send the draft Heads of the Bill to the Oireachtas Committee on Jobs, 

Social Protection and Education for discussion… I am aware of the 

complexity of the issue, including from the perspective of its 

interaction with the Irish Constitution. Relevant questions related to 

marriage, civil partnership and controversial medical classifications, 

such as that of Gender Identity Disorder, will have to be resolved. Yet, 

I believe that five years of non-implementation of the High Court’s 

judgment finding Ireland in breach of the ECHR sends a very negative 

message to society at large.  

 

I understand that you are still awaiting legal advice from the Office of 

the Attorney General on the issues to be resolved. It is my position 

that legal recognition of the preferred gender should not require 

infertility or compulsory medical treatment which may seriously 

impair the autonomy, health or well-being of the individuals 

concerned. Any requirement of a medical diagnosis should be 

reviewed with a view to eliminating obstacles to the effective 

enjoyment by transgender persons of their human rights, including the 
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right to self-determination. Moreover, divorce should not be a 

necessary condition for gender recognition as it can have a 

disproportionate effect on the right to family life… I strongly 

encourage you to proceed with the preparation of this long outstanding 

draft legislation.”178 

 

A 2013 TENI report on trans mental health in Ireland, Speaking From the 

Margins,179 gives an insight into the community in these uncertain years.180 

The lack of legal gender recognition and accompanying legal identity 

increases fear of being involuntarily outed when interacting with official 

institutions. One participant stated explicitly that “[t]he issue of who actually 

has control over my life becomes apparent when I engage with State or society 

agencies or actors that do not recognise my trans* identity and existence. I 

am currently challenging a number of agencies to recognise and respect my 

non-binary identity and in that way trying to take back some control over 

how, and on what terms, I wish to be engaged with by others”.181  

 

In the Courts, Lydia Foy launched new proceedings in January 2013 to 

enforce the 2007 Foy 2 judgment. She sought “a declaration that the Irish 

government was under a legal duty to make provision for issuing her with a 

new birth certificate; a declaration that the failure to do so was in breach of 

her rights under Articles 3 (inhuman and degrading treatment) and 13 (right 

to an effective remedy) of the ECHR; and a declaration that, if the ECHR Act 

 
178 Letter from Commissioner Muiznieks to Minister Burton, 16th November 2012, Ref: 

CommHR/SG/sf 118-2012. 

179 McNeil, J., Bailey, L., Ellis, S., and Regan, M., Speaking from the Margins: Trans 

Mental Health and Wellbeing in Ireland, Transgender Equality Network Ireland, 2013. 

180  The relative invisibility of trans persons in Ireland proved an obstacle to more general 

research, with the authors stating that “[i]nformation on the size and key health indicators 

of any population group is critical in order to meet that population’s health care needs and 

address health issues particular to that group. Trans experiences are not captured in the 

national census, and research is lacking this area, which means there is no exact data about 

the size and composition of the trans population.” Ibid, p9. 

181 Ibid, p39. 
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could not provide an effective remedy for the now admitted violation of her 

rights and if the government could simply ignore a Declaration of 

Incompatibility issued by the courts, then the Act itself was incompatible with 

the ECHR.”182 The International Commission of Jurists had also sought and 

received permission to act as an amicus curiae in the potential Foy 3 

proceedings due to concerns that without proper national enforcement, the 

European Court of Human Rights could not be effective.183 

 

 

3.4.3 Legislating for trans rights: the Gender Recognition Act 2015 

 

A first potential Bill was introduced to the Oireachtas in 2013.184 The private 

member’s Bill, put forward by Aengus Ó Snodaigh TD, was progressive in 

outlook and relied on principles derived from international human rights law 

and practice. The Bill utilises the Yogyakarta Principles’ definition of gender 

identity and envisions gender recognition as follows: 

 

All persons shall have the right to:  

 

(a) the recognition of their gender identity;  

 

(b) the free development of their person according to their gender 

identity;  

 

 
182 Farrell (n 126), at 23. 

183 Farrell (n 126), at 24. 

184 Gender Recognition Bill 2013, no 56 of 2013 (Ó Snodaigh Bill). 
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(c) have their recorded sex amended, along with changes in name or 

names and image, in accordance with their own self-perceived gender 

identity.185 186 

 

A second Private Member’s Bill was introduced in the Seanad by Senator 

Katherine Zappone. This Bill had been developed in consultation with FLAC 

and TENI.187 The Joint Oireachtas Committee on Health and Children also 

held a meeting with representatives from TENI and the HSE’s Working 

Group on transgender issues.188 

 

By contrast, the draft Heads of Bill published by the Irish Government in July 

2013189 contained some more restrictive provisions including a requirement 

for the applicant to be unmarried and for a “supporting statement” from the 

applicant’s primary care physician.190 Notably, the Heads of Bill omitted 

entirely the need for a diagnosis of Gender Identity Disorder (or any other 

medical diagnosis); however the lack of clarity inherent in the request for a 

supporting statement from a physician that the applicant “has transitioned/is 

transitioning to their acquired gender”, and the provision allowing the 

 
185 Ó Snodaigh Bill, s3. 

186 Ó Snodaigh Bill, s13. The Bill also recommends a system of self-declaration, stating that 

there should be no requirement that “any surgical procedure for total or partial genital 

reassignment, hormonal therapies, or any other psychological or medical treatment has 

taken place”. With regard to minors, the Bill states that all persons under 18 would be 

required, in cooperation with their parent or guardian, to apply to the District Court for a 

gender recognition certificate. The Court’s decision should take into account the rights 

guaranteed in the UN Convention on the Rights of the Child and Article 42.1 of the Irish 

Constitution. However, the draft Bill departs from any other proposed legislative model in 

also seeking to control the manner in which minors could access voluntary medical 

procedures related to gender transition. The usual medical age of consent, 16 years, would 

apply; for minors under 16 who has been refused permission to access medical 

interventions, an application would have to be made to the District Court. This provision 

would apply to “total and partial surgical interventions and/or comprehensive hormonal 

treatments to adjust their bodies, including their genitalia”. 

187 Farrell (n 126), page 24. 

188 Joint Oireachtas Committee on Health and Children, Transgender Health Issues: 

Discussion, 4th July 2013. 

189 General Scheme of Gender Recognition Bill 2013. 

190 General Scheme (n 188), Head 5. 



195 
 

Minister “the authority to obtain specialist medical or other advice to assist in 

the consideration of an application for a gender recognition certificate, if 

warranted,”191 left the medical requirements for legal gender recognition 

unclear.  

 

The Heads of Bill contained many elements which would be present in the 

finalised Act, including the establishment of the Minister as the deciding body 

for the granting of certificates; the recognition of certificates already awarded 

in another jurisdiction; the effects of the issuance of a gender recognition 

certificate; and the administrative procedures regarding the maintenance of 

the register of certificates.  

 

Following the publication of the Heads of Bill, the Joint Oireachtas 

Committee on Education and Social Protection held hearings on the 

prospective legislation with input from “key individuals and groups” on the 

issues.192 These included advocacy organisations TENI, TransparenCI, 

BeLonGTo, and LGBT Noise. The Department of Social Protection  

introduced the Bill, including where they had diverted from the GRAG 

Report’s recommendations following their consultations with trans activists 

and other advocates.193 

A number of experts on the legal and medical situation of trans persons also 

spoke at the Committee hearings, including Sara Phillips, the Chairperson of 

TENI; Professor Donal O’Shea, a consultant endocrinologist working with 

 
191 General Scheme (n 188), Head 4.4. 

192 Joint Oireachtas Committee on Education and Social Protection, General Scheme of 

Gender Recognition Bill 2013: Discussion, 23rd and 24th October 2013. 

193 Instead of requiring an interview with a panel, the Heads of Bill envisioned a system 

wherein an application would be made by the person in question and supported with a letter 

from their treating physician. This was prompted by “[r]eal concerns… expressed by 

transgender people and others about the role of an expert panel in validations” and the 

expressed need for a “more progressive and dignified” manner of access to legal gender 

recognition. The Department had also acted on the GRAG Report’s finding that intersex 

persons were not catered for under the proposed legislation due to the requirement of 

diagnosing gender identity disorder, but that the new form of the Bill would allow intersex 

persons to access legal gender recognition if desired.  
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persons with gender dysphoria; Drs Tanya Ní Mhuirthuile and Fergus Ryan, 

legal academics; and Noeline Blackwell from the Free Legal Advice Centre, 

FLAC. The speakers noted four particular issues with the Heads of Bill, which 

included the “forced divorce” problem; the age limitations; the need for a 

physician’s letter; and the absence of provisions regarding discrimination on 

the grounds of “transgender or intersex gender identity” from the equality 

legislation. 

 

The requirement in the Heads of Bill that the applicant be unmarried, which 

would require currently married applicants to undergo a “forced divorce” or 

forfeit the ability to access legal gender recognition, was queried on 

Constitutional grounds. It is interesting to note the use of Constitutional 

arguments relating to the Article 41.2 definition of marriage in this context - 

citations of one of the most ‘traditional’ provisions in the Constitution in order 

to defend the family status of transgender individuals, who by the nature of 

their demand for legitimisation are challenging the traditional definitions of 

gender and family in Irish law. The Bill was also challenged on its lack of 

recognition access for persons under eighteen years of age, with the 

Committee being advised that “[t]he Office of the Ombudsman for Children 

completed a thorough review of international and domestic law and 

concluded the exclusion of those under 18 would not be in keeping with the 

UN Convention on the Rights of the Child, the European Convention on 

Human Rights or the Irish Constitution.”194 

 

Concerns were also raised that requiring applicants to request a letter of 

validation from a physician would create a de facto “recognition panel” owing 

to the scarcity of specialists in the field in Ireland. It would also seem to imply 

that the applicant for recognition would have already been given gender-

related medical interventions such as hormonal therapy, which could be 

interpreted more strictly than a criterion of ‘diagnosis’ alone.  

 
194 Andy Mannion from BeLonGTo, to Joint Oireachtas Committee (n 191). 
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Following the consultations, the Committee published a report in 2014,195 in 

which they recommended that gender marker change should be available 

from the age of 16 years, and that the requirement to be single be removed 

and that the provision on “evidence of transition” be “reconsidered”196 - 

recommendations reflected in the eventual Bill introduced to the Oireachtas. 

On introducing the Report to the Dáil,197 the Committee also highlighted the 

use of ‘preferred gender’ over ‘acquired gender’ in the Bill to reflect 

“practices in other jurisdictions and legislative constraints”.  It is notable that 

at this point, the acceptance of the self-declaration model was not confined to 

the trans activists and advocates who attended the consultations. It was the 

strong recommendation of a Joint Oireachtas Committee and backed by TDs 

from both Government and Opposition Parties. However, the Revised Gender 

Scheme of the Gender Recognition Bill 2014, which was introduced in June 

2014, still required adults to obtain “a statement by his/her primary treating 

physician.” 

 

The Gender Recognition Bill was introduced to the Seanad for its Second 

Stage in January 2015. Minister Burton noted that the new law “will be among 

the most progressive within the EU and beyond.” Ireland is depicted as 

maturing beyond its regressive past and taking pride in its liberal approach to 

trans rights. What would once have been an unthinkable transgression of the 

inscribed gender codes in Irish law is here said to be not only positive but 

remarkable in its moral leadership. The Minister also made reference to the 

then-impending referendum on marriage equality which was to take place in 

May 2015. If the referendum was passed, the ‘forced divorce’ requirement in 

 
195 Joint Oireachtas Committee on Education and Social Protection, Report on the General 

Scheme of a Gender Recognition Bill 2013, January 2014. 

196 JOC Report (n 194), s6, Committee Recommendations. 

197 Dáil debates, Report on the General Scheme of the Gender Recognition Bill 2013: 

Motion, 9th May 2014. 
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the Gender Recognition Act 2015 would become obsolete as the 

Constitutional “blockage” would be removed and the legislation could be 

revisited. The Government was said to be “campaigning vigorously for 

marriage equality,” another hallmark of the changed views of Irish lawmakers 

on gender roles and traditional binaries. 

 

At this point, it was apparent across the presentations that the three issues of 

most concerns to lawmakers were the recognition of minors; the requirement 

of single status; and the requirement of a medical statement of support. 

Senator Ivana Bacik raised the question of non-binary inclusion, and also 

noted the “philosophical issues” which arise around the recording and 

registration of gender, which underscore the significance of finally granting 

trans persons recognition before the law. Senator Norris also referred to the 

progress which was evident in Irish society, stating that in his youth, “[t]o be 

a citizen of this country one [had] to be republican, Roman Catholic, 

heterosexual and white.”198 

 

The Minister for State did not wish to broaden the possibilities for gender 

recognition to include a third gender category, however, as it was potentially 

generative of legal upset and as there was “no facility in the civil registration 

system to deal with the issue”. Equally, the proposals for amendments which 

would address access to bathroom facilities and other anti-discrimination 

protections were deemed to be outside the scope of the Bill, which concerned 

legal gender recognition only.  

 

Professor Michael O’Flaherty, who served as rapporteur in the drafting of the 

Yogyakarta Principles, wrote an editorial piece in the Irish Times199 while the 

 
198 Seanad Éireann, Gender Recognition Bill 2014: Committee Stage (Resumed), 3rd 

February 2015. 

199 Professor Michael O’Flaherty, “Gender Recognition Bill is in violation of international 

human rights law”, The Irish Times, 10th February 2015. 
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Bill was before the Oireachtas, which was cited as influential by several 

legislators. He described the Bill as “[drawing] on the outdated legislation of 

some states to establish for Ireland a gender recognition framework that is 

disrespectful to transgender persons, out of line with international good 

practice and at odds with the country’s international human rights 

commitments.” O’Flaherty also observed particular problems with the Bill, 

including the continued pathologisation, the requirement for gender identity 

to be fixed and permanent, and the lack of provision for children. He wrote 

that the “sovereign choice of the applicant” is paramount, stating also that 

requiring people to aver that they intend to maintain a fixed gender identity 

for life would “not only undermine free choice but also lock people into 

identities in a manner no less abusive than that faced today in the absence of 

any legislation.”200 The repeated references to both the Yogyakarta Principles 

and the gender recognition regimes of other, progressive, states, such as 

Argentina, Malta, and Denmark demonstrate a global awareness and 

comparative mindset among the legislation’s drafters. 

 

Having passed the Seanad, the Bill moved to the Dáil for further discussion. 

With regard to the international relevance of the legislation, Thomas Pringle 

TD expressed frustration that Ireland “never appears to seek or set out to be 

progressive or to be a setter of standards… Moreover, we appear to mimic 

British law ten or 15 years after its implementation.” Patrick O’Donovan TD 

related the struggles of Irish transgender persons to “the 1916 Rising, where 

the aspiration was to cherish all children of the nation equally.”201 The 

 
200 Seanad Éireann, Gender Recognition Bill 2014: Report and Final Stages, 17th February 

2015. 

201  John Lyons TD also referred to Elizabeth O’Farrell, who was “airbrushed out of the 

picture depicting the moment of surrender” in the 1916 Rising, stating that “I know, TENI 

knows, and transgender people know what it is like to live in the shadows of society and 

not be recognised as the people we are… For the first time those who have been airbrushed 

out of society because they are transgender wil be brought into society and recognised.” 

(Although O’Farrell was the designated individual who presented the rebels’ notice of 

surrender to the British authorities, in the photographs of the moment she is almost entirely 

obscured by the figure of a man standing between her and the camera.) 
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contributions of these TDs locate the human rights-based debate at hand as a 

continuation of Irish nationalist politics and social work.  

 

The Bill was referred back to the Dáil Select Sub-Committee on Social 

Protection for its Committee Stage,202 and at this point Minister for State 

Kevin Humphreys stated that the Government was tabling an amendment 

which would remove any requirement to provide a letter of validation from a 

medical practitioner for a person aged over 18 years.203 The Bill passed the 

Dáil with no further substantive amendments and returned to the Seanad to 

be finalised. 

 

The Oireachtas debates as summarised here were notable in a number of 

aspects. Firstly, the willingness of lawmakers to listen to the voices of trans 

persons and their advocates played a large role in the Oireachtas’ 

deliberations. Both via organisations such as TENI or TransparenCI, or via 

individual communications, as well as the invited experts who made 

presentations during the consultations, the lived experience of trans persons 

in Ireland was visible and influential throughout the debate. Many trans 

activists were acknowledged as being present in the gallery while the debates 

were ongoing, and repeated references were made to the twenty-year struggle 

of Lydia Foy and her legal counsel Michael Farrell as representing the 

determination and bravery of trans individuals who fight for recognition. 

 

 
202 Dáil Éireann, Committee on Education and Social Protection: Select Sub-Committee on 

Social Protection, Gender Recognition Bill 2014: Committee Stage, 17th June 2015. 

203 The Minister considered that non-binary-registered persons would have an ongoing 

effect on the law of, among other things, the guardianship of children, and that it could be 

“quite radical when considered in terms of the legislation on the Statute Book”. Deputy 

O’Snodaigh agreed that it could have “profound implications in terms of other laws” but 

that the Gender Recognition Bill in itself “challenged many of the rigid aspects of society. 

It challenged the pigeon holes we create as a society” and he wished to table an amendment 

which would provide “a recognition that there are those in society who are intersex.” 
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Secondly, the debates displayed almost no animosity between 

parliamentarians or toward the Bill itself. Representatives from almost all 

political parties spoke in its favour, and the disagreements which arose came 

from assertions that the Government was not in fact advocating suitably 

progressive legislation. In contrast to the debates on other issues of self-

determination such as homosexuality or abortion rights, the gender 

recognition debate was conducted in a manner in which the human rights of 

trans persons were affirmed rather than contested. This appeared to be 

influenced by the third major theme in the debates: the global outlook on 

human rights in general and transgender rights in particular. From the start, it 

was noted that Ireland was the last state in the European Union to enact gender 

recognition legislation in some capacity and that it had been nearly a decade 

since the Foy 2 judgment with no action from the Government. This dilatory 

approach to legislation was continually compared to other countries which 

had effectively and contemporaneously written progressive laws on gender 

recognition, in particular Malta, Argentina, and Denmark. In addition, the 

international laws and standards governing human rights were influential in 

informing the debates. The Yogyakarta Principles, which, while non-binding, 

are the most specialised standards on sexual orientation and gender identity 

and expression in international human rights law, were cited frequently and 

sections of the Principles read into the record during the debate.  

 

Lastly, it was notable that the passage of this Act was presented as a matter 

of pride for the Irish State; that Ireland would be a world leader in the 

protection of trans persons’ rights. Given the historical antipathy in Irish law 

toward those who transgress the rigid social codes through sexuality or gender 

expression - calling to mind here the divisions created by the 

decriminalisation of male same-sex sexual behaviour - this is a remarkable 

development. The citations of the 1916 rebellion and the Proclamation of the 

Republic, in particular, as well as the rejection of the UK’s Gender 

Recognition Act 2004 as a template, align trans rights with the ideals of the 

founders of the Irish State. In a way, this is one of the most revolutionary 

aspects of the legislation’s progress - Irish politicians asserting Irish values to 
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expand our conception of gender roles, gender identities, and family 

structures.  

 

 

The Gender Recognition Act 2015 commenced on the 4th September 2015. 

It operates on the basis of self-declaration, meaning that no medical or 

psychological certifications are needed before an individual can make their 

application under the Act. Applying for a Gender Recognition Certificate is a 

purely administrative procedure and is free to access.204 Applications are open 

to persons registered in Ireland (by birth or adoption), and to persons 

ordinarily resident in Ireland on production of their birth certificate or registry 

documents, provided such are available in their country of birth.205  

 

Change of gender marker is open to persons over 18,206 as well as persons 

aged between 16 and 18 provided they have parental consent.207 The applicant 

must assure the Minister that they have “a settled and solemn intention of 

living in the preferred gender for the rest of his or her life”, that they 

“[understand] the consequences of the application”, and that they “[make] the 

application of his or her free will.”208 For a minor, the procedure must be 

certified by a court, and must be approved by the minor’s parent or guardian, 

their primary medical practitioner, and a psychiatrist or endocrinologist.209 

The medical professionals do not make a diagnosis regarding the minor’s 

mental or physical health. The primary care practitioner, however, must 

certify that they believe the minor applicant “has attained a sufficient degree 

 
204 Gender Recognition Act 2015, s8.2. 

205 GRA 2015 (n 203), s9. 

206 GRA 2015 (n 203), s9.2. 

207 GRA 2015 (n 203), s12. 

208 GRA 2015 (n 203), s10.1.f. 

209 GRA 2015 (n 203), s12. 
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of maturity to make the decision to apply for gender recognition”;210 “is aware 

of, has considered and fully understands the consequences of that 

decision”;211 that the “decision is freely and independently made without 

duress or undue influence from another person”;212 and that the minor “has 

transitioned or is transitioning into his or her preferred gender”.213 The 

psychiatrist or endocrinologist must certify that, in their medical opinion, 

these findings are correct. It is also possible to apply for a gender recognition 

certificate using documentation certifying that the applicant has been granted 

a change of gender marker on identification documents in another 

jurisdiction.214  

 

If the application is successful, the applicant will receive a gender recognition 

certificate bearing their full name, their date of birth, and their gender.215 This 

certificate will also be registered with an tArd Chláraitheoir or the Adoption 

Authority of Ireland, as applicable.216 Procedures for the revocation of gender 

recognition certificates, both at the request of the application and at the 

discretion of the Minister on discovery of previously unknown information 

which would have led to a denial of the certificate had it been known, are also 

prescribed by the Act.217 The Minister’s decisions are open to appeal at the 

High Court, and a judge can overturn the decision or request that the Minister 

reconsider the application.218 

 

The effect of the issuance of a gender recognition certificate is phrased as 

follows: 

 
210 GRA 2015 (n 203), s 12.4.b.II.A. 
211 GRA 2015 (n 203), s 12.4.b.II.B. 
212 GRA 2015 (n 203), s 12.4.b.II.C. 
213 GRA 2015 (n 203), s 12.4.b.II.D. 
214 GRA 2015 (n 203), s11. 

215 GRA 2015 (n 203), s13.1. 

216 GRA 2015 (n 203), s13.2. 

217 GRA 2015 (n 203), ss14 and 15. 

218 GRA 2015 (n 203), s17. 
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Where a gender recognition certificate is issued to a person the 

person’s gender shall from the date of that issue become for all 

purposes the preferred gender so that if the preferred gender is the 

male gender the person’s sex becomes that of a man, and if it is the 

female gender the person’s sex becomes that of a woman.219 

 

The holder of the certificate will not be required to produce it except where 

prescribed by law,220 but it can be used as an identity document at the 

discretion of the holder.221 The Act also states that “[t]he fact that a gender 

recognition certificate is issued to a person shall not affect the status of the 

person as the father or mother of a child born prior to the date of the issue of 

the certificate.”222 

 

At the time of its original passage, the Gender Recognition Act 2015 

contained language requiring that an applicant for a gender recognition 

certificate be unmarried and not in a civil partnership. This was necessary as 

the enactment of the GRA 2015 preceded the statutory establishment of same-

sex marriage in Ireland; a change of gender marker in one spouse/partner 

would have created a de facto same-sex marriage. These sections of the GRA 

2015 were amended with the passage of the Marriage Act 2015, section 24 of 

which removed the marriage bar from the legal gender recognition process.  

 

 

In November 2017, the Government announced that a Review Group would 

be established to undertake the scheduled two-year review of the operation of 

 
219 GRA 2015 (n 203), s18.1. 

220 GRA 2015 (n 203), s18.4. 

221 GRA 2015 (n 203), s18.5. 

222 GRA 2015 (n 203), s19. 
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the Act. The Group included Moninne Griffith (Chair, and Director of 

LGBT+ youth organisation BeLonGTo); Sara Phillips, from Irish trans 

advocacy organisation TENI; Dr Tanya Ní Muirthuile, and Seamus Byrne, a 

youth trans activist. The Group held an open consultation in January 2018, 

inviting public contributions to their debate.  

 

The Review Group had been given a number of terms of reference by the 

Minister for Social Protection.223 These terms reflected the issues which had 

arisen in the debates during the drafting of the Act, and in particular those 

which Minister Humphreys had pledged to have included in the review. The 

Review Group published its report to Government in July 2018.224 

 

During its work, the Group stated that it “had regard to a number of 

international human rights frameworks such as the UN Convention on the 

Rights of the Child, the Yogyakarta Principles (YP) and YP Plus 10” as well 

as domestic law (to include the European Convention on Human Rights). 

Furthermore:  

“[i]n order to inform the group with regard to the international 

position, the Department of Foreign Affairs and Trade issued requests 

to a wide range of States for information on laws and policies in the 

field of gender recognition... The Group examined in detail the 

 
223 To review the current arrangements under the Gender Recognition Act 2015 including, 

but not confined to, the following: 

a) (i) Children aged 16 to 17 years, 

(ii) Children aged less than 16 years, 

b) Persons who identify as neither male nor female (e.g. non-binary), and 

c) Any other issues such as intersex conditions. 

 

And: To look at the arrangements in other countries. Gender Recognition Act Review 

Group, Review of the Gender Recognition Act 2015: Report to the Minister for Employment 

Affairs and Social Protection, June 2018, pages 4-5. 

224 Review of the Gender Recognition Act 2015 (n 218), page 3. 
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provisions of the Maltese legislation and proposed legislation in 

Iceland.”  

They also had reference to the ILGA World Trans Legal Mapping Report225 

with regard to the international position on the recognition of non-binary 

people.226 

 

The Report states that, of the 92 submissions received from the public, the 

majority “were broadly supportive of a simplified and more flexible 

arrangement for children aged 16/17 years; and were also supportive of 

extending provision for gender recognition to children under 16 years and 

persons who are non-binary.”227 Furthermore, a “substantial number of 

submissions referred to human rights law and international agreements”, 

showing the high relevance of international human rights law to the attitudes 

of trans persons and allies in Ireland.228  

 

The international positions gathered via research and requests to overseas 

Governments were studied under three headings: adults (aged 18 and over); 

children (under 18 years); and availability of a third gender marker.229 The 

Report notes that with regard to adults, Transgender Europe’s 2016 Human 

Rights and Gender Identity: Best Practice Catalogue considered Ireland’s to 

be among the best legislations in the world, particularly welcoming that our 

model is depathologised. It notes that, within the EU, only Malta, Belgium, 

Denmark, and Latvia also operate self-declaration models. Norway and 

Argentina also currently use self-declaration,230 while “the United Kingdom, 

 
225 Chiam, Z., Duffy, S., Gil, M.G., ILGA World Trans Legal Mapping Report, (2017) 

second edition. 

226 Review of the Gender Recognition Act 2015 (n 218), at 6. 

227 Review of the Gender Recognition Act 2015 (n 218), at 13-14. 

228 Review of the Gender Recognition Act 2015 (n 218), at 14. 

229 Review of the Gender Recognition Act 2015 (n 218), Chapter 4 at 45 onward. 

230 Review of the Gender Recognition Act 2015 (n 218), at 46. 
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the Netherlands, Luxembourg, Spain, Portugal and Iceland” are in the process 

of legislative review.231 Malta is currently the only European country where 

non-binary persons are entitled to full gender recognition on a self-declaration 

basis,232 although there have been movements by the judiciary in Germany 

and the Netherlands which suggest that third-gender recognition will feature 

in upcoming legislative reforms.233  

 

The Report treats the issues of children and of non-binary persons with 

particular care. With regard to children, the Report refers prominently to the 

UN Convention on the Rights of the Child, to which Ireland is a party. It notes 

in particular the principles regarding “the right to an identity and official 

recognition of that identity; and the right to respect for and preservation of 

that identity” as relevant to its work (citing Articles 7 and 8 of the 

UNCRC).234  The Report also cites in detail from several General Comments 

from the UN Committee on the Rights of the Child.235 The Review Group 

held consultations with both experts in the fields of children’s rights, and with 

young trans people and their guardians.236 The Report is detailed regarding 

the broad scope of these consultations.237 The Group was advised that 

provision for gender recognition for minors should take into account the 

principle of evolving capacity as seen in Article 5 of the UNCRC, lest the 

State be liable to being held accountable under Article 12 UNCRC in future. 

 

 
231 Review of the Gender Recognition Act 2015 (n 218), at 47. 

232 Review of the Gender Recognition Act 2015 (n 218), at 49. 

233 Review of the Gender Recognition Act 2015 (n 218), at 50. 

234 Review of the Gender Recognition Act 2015 (n 218), at 51. 

235 General Comment 7 on the evolving capacity of the child; General Comment 12 on the 

right of the child to be heard; and General Comment 20 on the rights of the adolescent 

young person (aged 10-18 years).  

236 Review of the Gender Recognition Act 2015 (n 218), at 67-68. 

237 Review of the Gender Recognition Act 2015 (n 218), at 70. 
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The Review Group chose to address all young persons under 18 in its 

deliberations, “with no age limit having regard to... Constitutional and 

international human rights provisions that confer an amount of autonomy on 

the child, based on their evolving capacity and not an arbitrary age.”238 The 

Constitutional presumption that parents act in their child’s best interests was 

recognised, along with the legality of interference in this only when parents 

“fail in their duty” toward their children. The Review Group therefore 

concluded that it would be preferable to operate an administrative procedure 

for children, with parental consent, and that court proceedings should only be 

necessary in cases where consent from both parents could not be acquired.239  

 

Finally, the recommendations of the Group as regards children was that a 

system of gender recognition should be introduced for children of any age, 

subject to the following key principles: 

● Parental consent required (with an appropriate legal process to 

address cases where there is not consent from both parents or 

it is not possible or safe to obtain same), 

● Process would be administrative, 

● Straightforward revocation process.240 

 

The Review Group defines the non-binary identities being addressed as those 

persons “whose gender identity is neither exclusively male nor female, a 

combination of male and female or between or beyond genders”. This 

construction is of interest, addressing as it does a multitude of identities; 

however, a single non-binary identity category is proposed to be appended to 

the options on identity documents. The Report also makes evident the 

distinction between variant, intersex characteristics (a physical state) and the 

inner gender identity of the person, emphasising that persons with variant sex 

 
238 Review of the Gender Recognition Act 2015 (n 218), at 79. 

239 Ibid. 

240 Review of the Gender Recognition Act 2015 (n 218), Recommendation 1, at 86. 
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characteristics can nonetheless identify with a binary gender, or a non-binary 

gender/identity.241  

 

The Report also mentions the relative newness, in jurisprudential terms, of a 

fixed gender binary in Ireland. Tanya Ní Mhuirthuile cites the introduction of 

British colonial law in the 1860s, particularly the Offences Against the Person 

Act 1861 and the Criminal Law (Amendment) Act 1885, as the generative 

force for the heteronormative standards in Irish law. By criminalising same-

sex sexual activity the colonial laws codified heterosexual relationships, 

based on a defined and separated gender binary, as the norm, and created 

punitive consequences for those who transgressed these boundaries. Ní 

Mhuirthuile also notes that “[t]he historic visibility of gendered difference is 

in contrast to the relative invisibility of gendered difference until the 

enactment of the Gender Recognition Act, 2015.”242 

 

The Review Group notes that rights in relation to gender identity are located 

in several international legal instruments, including the European Convention 

on Human Rights, the Yogyakarta Principles, and the recent YP+10, and the 

UN Convention on the Rights of the Child. The Council of Europe has also 

addressed the rights of children with intersex characteristics, in the 2013 

Resolution 1952(2013) on Children’s right to physical integrity. While the 

Report is clear that it does not address the physical elements of legislating 

around intersex conditions, it does cite the section of the CoE Resolution in 

which Member States are asked to guarantee “autonomy and self-

determination” to persons with intersex characteristics, which it reads as a 

requirement to provide for the gender identities lived among this group.243 

 

 
241 Review of the Gender Recognition Act 2015 (n 218), at 87. 

242 Review of the Gender Recognition Act 2015 (n 218), at 88. 

243 Review of the Gender Recognition Act 2015 (n 218), at 89. 
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The Review Group also utilise domestic Irish law to demonstrate the right of 

every person to respect for their human dignity. The jurisprudence on Article 

8 of the European Convention on Human Rights “confirms the inherent 

dignity of all human beings”, and the Irish Supreme Court has read the 

fundamental rights guaranteed by Article 40 of the Irish Constitution to mean 

that ““[a]n unspecified right under the Constitution to all persons as human 

persons is dignity – to be treated with dignity.”244 

 

International law arguments also featured in many of the submissions 

received from the public consultation process, and the Group makes reference 

at several points to “states and territories that provide for a third gender 

marker ‘X’”. After deliberation, the Review Group “unanimously agreed, that 

in principle, legal gender recognition should be available to people who are 

non-binary.” However, there were further questions raised regarding the 

compatibility of non-binary recognition with other facets of Irish law 

(notably, the Interpretation Act 2005) which would need to be addressed.245 

The importance of ensuring that any update to the Act would be written in 

gender-neutral language in both English and Irish was cited.246  Finally, the 

Group recommended that legal gender recognition should be made available 

to people who are non-binary.247 

 

With regard to persons with intersex characteristics, the Group notes that the 

Civil Registration Act 2004 requires a parent to register the birth of their child 

within 3 months, and that sex of the child is a mandatory entry in the register. 

However, with regard to babies born with intersex characteristics, it can be 

difficult to ascertain “the definitive sex of the child” at this age.248 For this 

 
244 Review of the Gender Recognition Act 2015 (n 218), at 90. 

245 Review of the Gender Recognition Act 2015 (n 218) at 94-95. 

246 Review of the Gender Recognition Act 2015 (n 218), at 96. 

247 Review of the Gender Recognition Act 2015 (n 218), at 97. 

248 Review of the Gender Recognition Act 2015 (n 218), at 98. 
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reason, the Group recommended that “all measures taken to improve access 

to gender recognition, both with regard to age and gender identity (either 

binary or non-binary), should also provide access for intersex 

individuals/people with VSCs [variant sex characteristics].”249 

 

The Review Group also made several recommendations regarding 

operational issues with the Act, including use of an identical numbering 

system for birth and Gender Recognition certificates in order to ensure 

privacy;250 access to the application process for Irish citizens in Northern 

Ireland;251 and a review and impact assessment of any legislation on non-

binary recognition within five years of its commencement.252 

 

3.5 Conclusion 

 

This Chapter is a continuation of Chapter 2, on the European Convention on 

Human Rights, as much of the jurisprudence seen in the Ireland analysis takes 

its precedent from European Court of Human Rights cases (in particular, 

Dudgeon v United Kingdom and Goodwin and I v United Kingdom). 

However, the overriding themes shown in the analysis of the Irish jurisdiction 

itself are those of nationalism, postcolonial governance, and the advances 

toward liberation of gendered minorities. It can be seen that, following 

independence, the developing national mythos of the Irish State was heavily 

gendered and included strict, heteronormative, Catholic-influenced standards 

for gendered and sexual expression; the 1937 Constitution of Ireland included 

gendered provisions and instituted an adherence to the nuclear, heterosexual 

family. As a consequence of this entanglement of law, religion, and 

nationalism, non-normatively gendered or sexualised behaviours and 

 
249 Review of the Gender Recognition Act 2015 (n 218), at 99. 

250 Review of the Gender Recognition Act 2015 (n 218), at 110. 

251 Review of the Gender Recognition Act 2015 (n 218), at 111. 

252 Review of the Gender Recognition Act 2015 (n 218), at 112. 
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expression were confined to the margins of Irish society, unrecognised and/or 

criminalised. Both non-normatively gendered and non-heteronormative traits 

were stigmatised and Irish society publicly adhered to a dogmatic Catholic 

schema of relationships and family structure. The national imaginary - 

patriotic Ireland of the saints and scholars - did not have room for queer 

Ireland, or an Ireland of multiple genders.  

 

This began to change with the advent of the Irish gay rights campaign in the 

1970s, and here the influence of visible queer subjects began to have an 

impact on Irish society. In challenging for the decriminalisation of same-sex 

sexual behaviour between men, the gay rights activists contested both legal 

regulation and gender normativity, and the Catholic morality which saturated 

the social and legal environment in mid-twentieth century Ireland. They also 

laid the foundations on which trans and gender-variant activists would build 

a movement several decades later. Although the Government at the time the 

Foy cases were heard, was slow to begin debate on potential trans recognition 

legislation, trans activists and allies were able to work with legislators to 

ensure the proposed Bill was made more inclusive. This, along with the 

progressive viewpoints elucidated in the Dáil debates, demonstrated 

remarkable social change in the State - both in the visibility of gender-variant 

persons, and in their ability to claim recognition in the legislative process and 

in the law of the State. In this regard, a comparison can be drawn between 

Ireland and India (Chapter 5); the process of adopting legislation has been 

both synchronous and similar, with public interest litigation and the presence 

of an activist/advocacy movement prominent in both.  

 

A hallmark of those debates was the willingness to engage with international 

standards and state practice elsewhere, by politicians and advocates alike, 

both of whom displayed a constant awareness of Ireland’s position vis-a-vis 

its European and international counterparts. As such, legislative reform on 

gender recognition was clearly seen as a hallmark of progress. As the next 

Chapter will demonstrate, the position of trans rights in the international 
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human rights law sphere has also changed significantly in the past two 

decades.  
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Chapter 4: United Nations 

 

4.1 Introduction 

 

This chapter explores the role the United Nations human rights bodies play in 

the formation of international legal norms and law relating to gendered 

identities. It begins by tracking the development of gendered identities in 

international human rights law, from the genesis of women’s human rights as 

a genre to the emergence of sexuality and gender identity as categories of 

discourse in human rights law. It then proceeds to examine the construction 

of gender-variant identity in international human rights law, utilising 

jurisprudence and practice from the United Nations Treaty Bodies, Special 

Procedures, and the Universal Periodic Review process. Lastly, it 

problematises the use of international human rights law as a forum for the 

vindication of the rights of gender-based minorities, using a queer and 

feminist analysis of international human rights law and the United Nations 

system.  

 

The gender-variant subject is but one of a series of constructed gendered 

subjects in international law. Women’s rights famously became human rights 

in Beijing in 1995,1 but the Convention on the Elimination of all forms of 

Discrimination Against Women had been adopted in 1979, marking the first 

time a subject that was specifically other-than male had had its rights 

recognised explicitly in a comprehensive international human rights treaty. In 

the 1990s and 2000s, the queer subject became a topic of discussion, with gay 

and lesbian rights the first to be identified, and discourse on the rights of 

‘LGBT’ subjects proliferated at the United Nations human rights institutions 

during the first decades of the twenty-first century. In more recent times, the 

 
1 “If there is one message that echoes forth from this conference, let it be that human rights 

are women's rights and women's rights are human rights, once and for all.” Hillary Rodham 

Clinton, remarks to the United Nations Fourth World Conference on Women, Beijing, 

1995. 
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United Nations human rights forums have seen the term of discourse pivot 

away from the monolithic ‘LGBT’ and toward ‘SOGI’ (Sexual Orientation 

and Gender Identity), a phrasing which aims to broaden the scope of the 

identities contained thereunder and to move away from status-based claims 

limited to defined identities.  

 

4.2 Emerging subjects 

 

4.2.1 CEDAW and the construction of women 

 

Although the right to formal equality of the two binary sexes was written into 

the formative texts of the United Nations itself,2 the “Women’s Convention” 

or the Convention on the Elimination of all forms of Discrimination Against 

Women (CEDAW; the Convention) was signed only in 1979. Motivated by 

the “failure of existing conventions to take into account the specific human 

rights concerns of women”, the drafting of CEDAW was “a first step in 

formulating a women’s human rights discourse.”3 CEDAW, and its related 

Committee on the Elimination of Discrimination Against Women (the 

Committee), are intended to uphold the rights of women, placing them on a 

basis of equality with men. Article 1 of the Convention reads: 

 

For the purposes of the present Convention, the term "discrimination 

against women" shall mean any distinction, exclusion or restriction 

made on the basis of sex which has the effect or purpose of impairing 

or nullifying the recognition, enjoyment or exercise by women, 

 
2 Preamble to the Charter of the United Nations: “to reaffirm faith in fundamental human 

rights, in the dignity and worth of the human person, in the equal rights of men and women 

and of nations large and small”; Charter of the United Nations, Article 1: “promoting and 

encouraging respect for human rights and for fundamental freedoms for all without 

distinction as to race, sex, language, or religion”. 

3 Renu Mandhane, “The Use of Human Rights Discourse to Secure Women’s Interests: 

Critical Analysis of the Implications,'' in Dianne Otto (ed), Gender Issues and Human 

Rights (Edward Elgar Pub 2013) at 87. 
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irrespective of their marital status, on a basis of equality of men and 

women, of human rights and fundamental freedoms in the political, 

economic, social, cultural, civil or any other field.  

 

Some other rights established in CEDAW include the right to non-

discrimination in the public and political spheres (Article 7); the right to 

equality in establishing a nationality (Article 9); the right to non-

discrimination in education (Article 10) and employment (Article 11); the 

right to equality in health care (Article 12); the right to equality before the 

law (Article 15); and the right to equality in marriage and family planning 

(Article 16). The Optional Protocol to CEDAW gives individual women the 

right to take a case to the CEDAW Committee when they feel their State is in 

breach of one of the Convention rights in their regard.  

 

CEDAW is the first comprehensive United Nations Convention which places 

the female subject apart from the universal, presumed-male, subject of 

previous Conventions. Until “the advent of international human rights law”, 

as Otto writes, “sex/gender in international law was understood as m/f 

dichotomy… Women were invariably produced by international law as the 

dependents, property or extensions of men and therefore in need of legal 

‘protection’ rather than legal ‘rights.’ Like colonized peoples, women were 

considered, by nature, incapable of full autonomy and agency.”4 This began 

to change as feminist activists started to challenge the rhetoric and philosophy 

of protectionism, citing their ability to be actors under the law with agency 

and autonomy as people. However, as Otto has emphasised, this was a 

challenge to the male/female binary as hierarchy - the supremacy of men over 

women - rather than the duality itself.5 The binary sexes are still used as 

 
4 Dianne Otto, ‘International Human Rights Law: Towards Rethinking Sex/Gender Dualism 

and Asymmetry’, Margaret Davies and Vanessa Munro (eds), The Ashgate Research 

Companion to Feminist Legal Theory (Ashgate 2013) at 5. 

5 Otto, Toward Rethinking… (n 4); also Otto, Queering Gender [Identity] in International 

Human Rights Law, (2015) 33(4) Nordic Journal of Human Rights 299. 
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comparators; the measure of equality for women is equality with men. This 

duality also links gender to sex by mapping the social roles of ‘man’ and 

‘woman’ onto a biologically essentialist male/female sex binary. Moreover, 

as Mohanty writes, the majority of “third world” women are still often 

constructed in scholarship as automatic victims incapable of agency,6 a 

lasting mischaracterisation which has not been eradicated by the rise of global 

women’s human rights law. 

 

The advent of women’s rights as a field ensured that there were now two 

gendered subjects in international human rights law, albeit two subjects in a 

presumed asymmetrical hierarchy. Rosenblum has challenged CEDAW’s 

reliance on this strict gender binary on several grounds, among them being 

the uncertainty of ‘women’ as a discrete category.7 The existence of “a myriad 

of genders” means that a clear binary split between men and women is no 

longer a defensible basis for comparison. Indeed, Otto reads CEDAW itself 

as open to an interpretation which validates social gender identities, writing 

that “[t]he starting point lies in the preambular recognition ‘that a change in 

the traditional role of men as well as the role of women in society and in the 

family is needed to achieve full equality between men and women’, which is 

an important acknowledgement that sex/gender is socially produced and 

regulated”8 and “Article 2(f) underlines the need for social change by making 

it clear that state parties’ obligations are not confined to changing laws and 

regulations that discriminate against women, but extend to modifying or 

abolishing discriminatory customs and practices.” Although these passages 

do not themselves disrupt the sex binary, they form a clear acknowledgement 

that ‘men’ and ‘women’ are identities which have, and are governed by, social 

roles rather than being purely biologically-based. Holtmaat refers to the 

 
6 See Chandra Talpade Mohanty, “Under Western Eyes”, in Chandra Talpade Mohanty, 

Ann Russo and Lourdes Torres (eds), Third World Women and the Politics of Feminism 

(Indiana University Press 1991). 

7 Darren Rosenblum, “Unisex CEDAW, or What’s Wrong with Women’s Rights”, in 

Dianne Otto (ed), Gender Issues and Human Rights (Edward Elgar Pub 2013). 

8 Otto, Queering Gender [Identity] in International Human Rights Law (n 5) at 303. 
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Article 5 CEDAW recognition of“social roles” as the basis for CEDAW’s 

potential for “transformative equality”,9 allowing for subjectivities beyond 

‘male’ and ‘female’ to be recognised.  

 

 

4.2.2 A myriad of genders: the emergence of queer and gender-variant 

identities in IHRL 

 

A shift away from binary sex as a means of categorisation allows for the 

possibility of further gendered identities asserting themselves as subjects 

within international human rights law. As sexuality in the fundamental human 

rights Conventions is primarily located within a heteronormative family 

structure10, the case of Toonen v Australia11 in 1994, wherein the UN Human 

Rights Committee ruled that the prohibition of discrimination based on sex in 

the International Convention on Civil and Political Rights also applied to 

sexual orientation and same-sex sexual behaviour, was a radical affirmation 

of the rights of queer subjects. Toonen was “the first juridical recognition of 

gay rights on a universal level”.12 As McGill’s history of sexual orientation 

and gender identity at the UN shows,13 1994 also saw the first recognition of 

sexual and sexuality rights at the World Conference on Human Rights in 

Vienna and the UN Cairo Conference on Population and Development. The 

new attention to sexual orientation as a characteristic provoked a backlash 

from some conservative UN member states, causing it to be removed from 

 
9 Rikki Holtmaat, ‘The CEDAW: a Holistic Approach to Women’s Equality and Freedom’ 

in Anne Hellum and Henriette Sinding Aasen (eds), Women’s Human Rights: CEDAW in 

International, Regional and National Law (Cambridge University Press, 2013) at 95. 

10 Matthew Waites, ‘Critique of ‘sexual orientation’ and ‘gender identity’ in human rights 

discourse: global queer politics beyond the Yogyakarta Principles,’ (2009) 15(1) 

Contemporary Politics 137 at 139-140. 

11 Toonen v Australia [1994] UN Human Rights Committee Communication No. 488/1992. 

12 Sarah Joseph, "Gay Rights Under the ICCPR: Commentary on Toonen v Australia" 

(1994) 13 University of Tasmania Law Review 392 at 410. 

13 Jena McGill, ‘SOGI… So What? Sexual Orientation, Gender Identity and Human Rights 

Discourse at the United Nations’, (2014) 3 Canadian Journal of Human Rights 1 at 10. 



219 
 

the Platform of the 1995 Beijing World Conference on Women, along with 

its follow-up conference. 

 

Sexuality had, therefore, been a subject of discourse for some time before 

gender identity came to the attention of the United Nations human rights 

bodies as a characteristic in its own right. The earliest reference to gender 

variance from the Treaty Bodies and Special Procedures came in the 2001 

Report to the General Assembly from the Special Rapporteur on torture, 

wherein he noted that many “sexual minorities” experience sexual violence 

in detention and in encounters with law enforcement “in order to “punish” 

them for transgressing gender barriers or for challenging predominant 

conceptions of gender roles.”14 The Rapporteur went on to write that “it 

appears that members of sexual minorities are disproportionately subjected to 

torture and other forms of ill-treatment, because they fail to conform to 

socially constructed gender expectations. Indeed, discrimination on grounds 

of sexual orientation or gender identity may often contribute to the process of 

the dehumanization of the victim, which is often a necessary condition for 

torture and ill-treatment to take place.” 

 

The first citation of gender identity before the Human Rights Council 

occurred in the Joint Statement on Human Rights Violations based on Sexual 

Orientation and Gender Identity, in 2006.15 This was followed in 2008 by the 

first citation of gender identity before the General Assembly, in the Statement 

on Human Rights, Sexual Orientation, and Gender Identity.16 The Statement 

included an acknowledgement “that human rights apply equally to every 

human being regardless of sexual orientation or gender identity”, along with 

 
14 UN Special Rapporteur on Torture, “Question of torture and other cruel, inhuman or 

degrading treatment or punishment” Report to the General Assembly (2001) A/56/156, at 

17 and following. 

15 Joint Statement on Human Rights Violations based on Sexual Orientation and Gender 

Identity, 3rd Session of the Human Rights Council, December 1st 2006. 

16 Joint Statement on Human Rights, Sexual Orientation and Gender Identity, General 

Assembly, December 18th, 2008. 
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concern over “violence, harassment, discrimination, exclusion, stigmatisation 

and prejudice”, over the vulnerability to torture and arbitrary arrest of gender-

variant and queer persons, and of “deprivation of economic, social and 

cultural rights, including the right to health”. The Statement also includes the 

provision that “sexual orientation or gender identity may under no 

circumstances be the basis for criminal penalties, in particular executions, 

arrests or detention.” The Universal Declaration of Human Rights is cited in 

the Statement, relating the protection of rights regarding sexual orientation 

and gender identity to the foundational principles of international human 

rights law. 

 

 

4.2.3 The Yogyakarta Principles and queering IHRL 

 

References to sexual orientation and/or gender identity were rare in the Treaty 

Bodies and Special Procedures before the signing of the Yogyakarta 

Principles in 2007.17 The Yogyakarta Principles on the Application of 

International Human Rights Law in Relation to Sexuality and Gender 

Identity18 are a non-binding but highly influential document drafted by an 

international group of academics, experts, and human rights leaders.19 The 

Principles, along with the 2017 addition of the YP+10 document, are 

considered the most comprehensive document on the human rights of queer 

and gender-variant subjects. They are particularly notable for their attention 

to gender variance, as can be seen in the definition of gender identity given: 

 
17 Examples: Special Rapporteur on the situation of human rights defenders, country visit to 

Colombia, 2002, E/CN.4/2002/106/Add.2; Special Rapporteur on the right of everyone to 

the enjoyment of the highest attainable standard of physical and mental health, 2004, 

E/CN.4/2004/49. 

18 Conference of International Legal Scholars, Yogyakarta, Indonesia, Nov. 6-9, 2006, 

Yogyakarta Principles on the Application of International Human Rights Law in Relation to 

Sexual Orientation and Gender Identity (March 2007). 

19 Michael O’Flaherty and John Fisher, ‘Sexual Orientation, Gender Identity and 

International Human Rights Law: Contextualising the Yogyakarta Principles’ (2008) 8 

Human Rights Law Review 207. 
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“...each person’s deeply felt internal and individual experience of 

gender, which may or may not correspond with the sex assigned at 

birth, including the personal sense of the body (which may involve, if 

freely chosen, modification of bodily appearance or function by 

medical, surgical or other means) and other expressions of gender, 

including dress, speech and mannerisms.”20 

 

Waites notes that this attention was the express result of the two transgender-

identified authors in the drafting process, Mauro Cabral and Stephen Whittle, 

working through the necessary balance between juridical legibility and 

inclusive representation.21 ‘Gender identity’, although potentially a more 

restrictive category than they would have preferred, was useful as a 

companion term to ‘sexual orientation’; however, the use of ‘expressions of 

gender’ rendered the statement more inclusive of all the ways in which gender 

diversity manifests itself. However, Otto states that this definition may still 

be viewed as exclusionary on the grounds of describing gender identity as an 

“inherent characteristic – both innate and unitary”22, which “excludes those 

who experience their gender as shifting or multiple, as well as those who 

identify as some combination or blurring of male and female”. In the YP+10 

document, gender expression is itself defined as:  

 

“...each person’s presentation of the person's gender through physical 

appearance – including dress, hairstyles, accessories, cosmetics – and 

mannerisms, speech, behavioural patterns, names and personal 

 
20 Introduction to the Yogyakarta Principles (n 18) (2007). 

21 Waites (n 10) at 148. 

22 Otto, Queering Gender Identity (n 5), at 313. 
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references, and noting further that gender expression may or may not 

conform to a person’s gender identity.”23 

 

An additional comment is added stating that “all references to gender identity 

should be understood to be inclusive of gender expression as a ground for 

protection”, as well as defining sex characteristics as: 

 

“...each person’s physical features relating to sex, including genitalia 

and other sexual and reproductive anatomy, chromosomes, hormones, 

and secondary physical features emerging from puberty.”24 

 

Furthermore, it cited sex characteristics as a prohibited ground for 

discrimination, meaning that persons with intersex variations or other non-

normative sexual characteristics cannot be subjected to ill-treatment based on 

their physical form.  

 

 

Following the publication of the Yogyakarta Principles, issues around sexual 

orientation and gender identity began to appear more frequently in the 

discourse of international human rights law.25 An immediate result was the 

citation of the Principles multiple times during the first sessions of the 

Universal Periodic Review, beginning in 2008. 2008 also saw the first year in 

which the Treaty Bodies and Special Procedures approached gender identity 

as its own concern: for example, the first Human Rights Committee (CCPR) 

 
23 Preamble to the Yogyakarta Principles +10, 2017. 

24 Ibid. 

25 See Michael O’Flaherty, The Yogyakarta Principles at 10, 33(4) (2015) Nordic Journal of 

Human Rights 280, for extensive recounting of the impact of the Principles at regional and 

international level. 
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citation of gender identity occurred in its 2008 review of Ireland.26 The review 

noted Ireland’s lack of a legal gender recognition procedure, and 

recommended that one be implemented. The Committee Against Torture also 

first addressed the vulnerability of gender-variant persons to ill-treatment in 

2008, in its review of Latvia;27 similarly, in the same year, the Committee on 

the Rights of the Child commented on the vulnerability of gender-variant 

children within the United Kingdom.28 The work of human rights NGOs was 

also vital in continuing to keep issues of sexual rights and gender identity 

alive at the Treaty Bodies and Special Procedures; as Correa et al write, due 

to their lobbying, “the treaty bodies [sic] have rendered dozens of comments 

and reports recognizing the obligations of states to respect sexual and 

reproductive rights.”29 

 

In 2011, the Office of the High Commissioner on Human Rights was 

mandated to report on human rights violations based on sexual orientation 

and gender identity by the General Assembly.30 In this report,31 once more, 

the protection of persons of non-normative sexuality and gender identity is 

stated to be “guided by the principles of universality and non-discrimination”. 

The report goes on to state that “All people, including lesbian, gay, bisexual 

and transgender (LGBT) persons, are entitled to enjoy the protections 

provided for by international human rights law, including in respect of rights 

to life, security of person and privacy, the right to be free from torture, 

arbitrary arrest and detention, the right to be free from discrimination and the 

 
26 Human Rights Committee, Concluding Observations on Ireland, 2008, 

CCPR/C/IRL/CO/3. 

27 Committee Against Torture, Concluding Observations on Latvia, 2008, A/63/44 at 19. 

28 Committee on the Rights of the Child, Concluding Observations on the United Kingdom, 

2008, CRC/C/GBR/CO/4 

29 Sonia Corrêa, Rosalind Petchesky and Richard Parker, ‘Sexual Rights within the UN’, 

Sexuality, Health and Human Rights (Routledge 2008) at 172. 

30 Resolution 17/19 on Human rights, sexual orientation and gender identity; 

A/HRC/RES/17/19. 

31 Office of the High Commissioner for Human Rights, ‘Discriminatory Laws and Practices 

and Acts of Violence against Individuals Based on Their Sexual Orientation and Gender 

Identity’ (UN General Assembly 2011) A/HRC/19/41. 
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right to freedom of expression, association and peaceful assembly.”32 Sexual 

orientation and gender identity are compared to “disability, age and health 

status”, as characteristics which are protected under “other status” provisions 

in the Conventions.33 Although most of the report deals with violations based 

on sexual orientation, or sexual orientation and gender identity as a bloc, the 

report does dedicate a section to “gender recognition and related issues”, 

including the necessity of sterilisation and/or divorce for applicants for legal 

gender recognition in many jurisdictions.34  

 

The Office of the High Commissioner for Human Rights published a follow-

up report on discrimination on the basis of sexual orientation and gender 

identity in 2015,35 noting developments in the legal and policy systems of UN 

Member States in the four years since the previous Report. It noted that, “14 

States have adopted or strengthened anti-discrimination and hate crime laws, 

extending protection on grounds of sexual orientation and/or gender identity 

and, in two cases, also introducing legal protections for intersex persons... and 

10 have introduced reforms that, to varying degrees, make it easier for 

transgender persons to obtain legal recognition of their gender identity.”36 

Furthermore, it notes the particular vulnerability of gender-variant persons 

with regard to access to healthcare and autonomy in healthcare decisions.37 

In identifying the specific jurisdictions which had improved their laws around 

gender recognition and gender diversity, the report cites the implementation 

of non-discrimination clauses based on gender identity; jurisdictions which 

introduced legal gender recognition and those which removed prohibitive 

 
32 Ibid at paragraph 5.  

33 Ibid at paragraph 7. 

34 Ibid at paragraph 72. 

35 Office of the High Commissioner for Human Rights, ‘Update of Report A/HRC/19/41 

(on Discriminatory Laws and Practices and Acts of Violence against Individuals Based on 

Their Sexual Orientation and Gender Identity)’ (UN Human Rights Council 2015) 

A/HRC/29/23, pursuant to Human Rights Council Resolution 27/32. 

36 Ibid at paragraph 3.  

37 Ibid at paragraph 54. 
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requirements for applicants; improved access to gender-affirming healthcare; 

third-gender recognition; and statements affirming the rights of gender-

variant persons.38 

 

The Office of the High Commissioner for Human Rights also maintains the 

“Free and Equal” campaign, dedicated to the promotion of the human rights 

of gender-variant persons and those of non-heteronormative sexualities. The 

campaign has produced two reports, 2011’s “Born Free and Equal”, and 

2015’s “Living Free and Equal”. In 2016, the mandate of the Independent 

Expert on Sexual Orientation and Gender Identity was established. The 

mandate has released several reports during the tenure of its first two holders, 

including its most recent, July 2019, report which, “examines how 

discriminatory laws and sociocultural norms continue to marginalize and 

exclude lesbian, gay, bisexual, trans and gender-diverse persons from 

education, health care, housing, employment and occupation, and other 

sectors... [and] looks at the inclusion and access to these rights through the 

lens of intersectionality and analyses compounded discrimination, which 

leads to exclusion and marginalization.”39 With regard to gender variance, 

however, its most relevant publication is the July 2018 report to the UN 

General Assembly, which “examines the process of abandoning the 

classification of certain forms of gender as a pathology and the full scope of 

the duty of the State to respect and promote respect of gender recognition as 

a component of identity.”40 This report is worth examining in some detail, as 

it is the clearest statement of the rights and societal position of gender-variant 

persons in all of the United Nations’ jurisprudence and publications. It uses 

the Yogyakarta Principles definition of gender identity, as extracted above, 

as well as “tak[ing] into account the distinct life experience of individuals 

 
38 Ibid at paragraphs 72-73. 

39 Report of the Independent Expert on protection against violence and discrimination based 

on sexual orientation and gender identity, UN General Assembly, A/74/181, July 17th 

2019. 

40 Report of the Independent Expert on protection against violence and discrimination based 

on sexual orientation and gender identity, UN General Assembly, A/73/152, July 12th 

2018. 



226 
 

based on the interlinkage of their gender identity with other factors, such as 

race, ethnicity, migrant status, education and economic status”41 to form a 

complete picture of the lives of gender-variant individuals. It also 

acknowledges the breadth of culturally-specific gender identities across the 

globe, “including hijra (Bangladesh, India and Pakistan), travesti (Argentina 

and Brazil), waria (Indonesia), okule and agule (Democratic Republic of the 

Congo and Uganda), muxe (Mexico), fa’afafine (Samoa), kathoey (Thailand) 

and two-spirit (indigenous North Americans).”42 

 

The Report goes on to acknowledge the oppression of the gender-variant 

individual by unofficial regimes of power such as “culture, religion and 

tradition”43 before going on to explore the deep pathologisation of gender-

diverse communities. It recognises trans and gender-variant persons as legal 

subjects and actors, stating that “[s]elf-determined gender is a fundamental 

part of a person’s free and autonomous choice in relation to roles, feelings, 

forms of expression and behaviours, and a cornerstone of the person’s 

identity.”44 It also addresses the obligation of States to provide legal 

recognition of trans persons’ gender, stating that, “lack of legal recognition 

negates the identity of the concerned persons to such an extent that it provokes 

what can be described as a fundamental rupture of State obligations. As 

expressed by one scholar, when States deny legal access to trans identities, 

what they are actually doing is messaging a sense of what is a proper 

citizen.”45 

 

Continuing on the theme of conflict between the laws of a State and its 

gender-diverse communities, the report addresses the criminalisation, de 

 
41 Ibid (2018 report), paragraph 2. 

42 Ibid (2018 report), paragraph 3. 

43 Ibid (2018 report), paragraph 7. 

44 Ibid (2018 report), paragraph 21. 

45 Ibid (2018 report), paragraph 23. 
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facto and de jure, of variant gender expression, and goes on to discuss the 

“abusive” requirements put in place by some States for access to legal gender 

recognition procedures, including “forced, coerced or otherwise involuntary 

sterilization; medical procedures related to transition, including surgeries and 

hormonal therapies; undergoing medical diagnosis, psychological appraisals 

or other medical procedures or treatment; as well as third-party consent for 

adults, forced divorce and age-of-offspring restrictions.”46 The Independent 

Expert also refers to the European Court of Human Rights decision in A.P., 

Garcon, and Nicot v France,47 which mandated that sterilisation requirements 

be removed from the gender recognition laws of Council of Europe Member 

States48 and the case of G v Australia49 before the UN Human Rights Council, 

wherein it was held that a transgender woman’s rights had been breached 

when she was forced by Australian law to choose between preserving her 

marriage and having her gender legally recognised. Furthermore, the Report 

states the legal gender recognition conditions it believes to be human-rights 

compliant: 

 

“Under those parameters, the process of recognition should: 

● Be based on self-determination by the applicant 

● Be a simple administrative process 

● Not require applicants to fulfil abusive requirements, such as 

medical certification, surgery, treatment, sterilization or 

divorce 

● Acknowledge and recognize non-binary identities, such as 

gender identities that are neither “man” nor “woman” 

 
46 Ibid (2018 report), paragraph 28. 

47 AP, Garcon, and Nicot v France [2017] European Court of Human Rights 79885/12, 

52471/13 and 52596/13. 

48 Report of the Independent Expert on protection against violence and discrimination based 

on sexual orientation and gender identity (n 40), paragraph 29. 

49 UN Human Rights Committee, Views adopted by the Committee under article 5 (4) of 

the Optional Protocol, concerning communication No. 2172/2012, 

CCPR/C/119/D/2172/2012, June 28th 2017. 
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● Ensure that minors have access to recognition of their gender 

identity.”50 

 

This Report lays out a comprehensive statement of the rights of gender-

variant legal subjects and the obligations of States in their regard. It is the first 

publication of a United Nations Special Procedure - or indeed, Treaty Body - 

to do so. In so doing, it has set out a clear position which will inform its future 

interactions with, and assessment of, States Parties.  

 

 

4.3 Constructing the gender-variant subject in IHRL 

 

The remainder of this chapter examines the construction of the gender-variant 

subject in international human rights law with reference to the jurisprudence 

and outcomes of the United Nations Treaty Bodies, Special Procedures, and 

Universal Periodic Review process. It is more difficult to ground analysis of 

the United Nations than it is the other jurisdictions and legal systems of 

interest in this project; the United Nations seems to operate at a remove, 

giving commentary on States’ relationships with their citizens and residents 

through its Treaty Bodies and Special Procedures, and allowing States to 

critique each other through the Universal Periodic Review. Its statements can 

seem therefore to be more distant than those of a domestic legal system or a 

regional Court such as the ECtHR. However, the jurisprudence and outcomes 

of the United Nations bodies are invaluable in tracking the genesis and 

progress of international human rights norms, and their effects on domestic 

and regional legal systems are also evident, whether through direct effect, 

such as a finding against a State Party to a Convention by a Treaty Body, or 

by the formation of regulatory norms which influence law-making in Member 

States.  

 
50 Report of the Independent Expert on protection against violence and discrimination based 

on sexual orientation and gender identity (n 40), paragraph 39. 
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In examining the ways in which variant gender identity appears in the 

international human rights system, and the ways in which it is interacted with, 

there are therefore two strands of analysis which are inescapably intertwined: 

the formation of the subject of human rights law, and the formation of legal 

or sociolegal norms. Because law is not only discursive, but also productive, 

as the subject is defined or interpreted by the institutions of international 

human rights law, the subject thereby created becomes part of the human 

rights imaginary. In setting out parameters by which States should regulate 

their legal practice in order to ensure the human rights of their citizens, the 

United Nations bodies create a normative legal regime; at the same time, 

however, the assignation of human rights to certain subjects creates those 

subjects as humans - and excludes as non-human, those who are not granted 

rights. The construction of gender-variant subjects in international human 

rights law becomes constitutive of those identities that will be legible as 

rights-bearers to State governments and policy-makers. As the meanings of 

gender-variant subjects before the UN Treaty Bodies and Special Procedures 

evolve, therefore, they create moments of inclusion and exclusion for gender-

variant persons, some of whom will be recognised as legitimate bearers of 

human rights and some of whom will be relegated to the liminal spaces 

beyond the definitions of the law.  

 

4.3.1 Terms of inclusion: language and the subject 

 

Moments of inclusion/exclusion in law are created through language; the 

manner in which language is deployed constructs the legitimate subject of the 

law. Therefore, it is imperative that the language used in the discourse of 

international human rights law is carefully analysed. The categories into 

which subjects are placed have real consequences in terms of which subjects 

are considered legitimate and read as rights-bearers by human rights 

policymakers and State governments. Because the way the gender-variant 

subject is formed in legal discourse is constitutive of the legal personhood of 
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that subject, the language used to describe and delimit it is of crucial 

importance in the legitimacy and legibility of the subject. Equally, every act 

of constitution of identity is simultaneously an act of exclusion of those who 

do not fall within the given standards: male/female, cisgender/transgender, 

binary/non-binary. “The construction of these dualisms,” writes Dreyfus, 

“enables international human rights law to identify an implicit ‘standard’ 

against which to measure discrimination and other breaches of human 

rights.”51 

 

Gender diversity occurs most often in discourse under the umbrella term 

SOGI, or Sexual Orientation and Gender Identity. SOGI has become the 

internationally assumed “term of inclusion”; “the discursive category through 

which sexual and gender diversity is being introduced, interpreted, and 

regulated in the UN forum”,52 replacing the more limited ‘LGBT’, or Lesbian, 

Gay, Bisexual, and Transgender. In the existing scholarship on the use of the 

term SOGI, and its component part, ‘gender identity’, repeat reference is 

made to Kapur’s description of human rights as “contested terrain”,53 and how 

the “meaning and content of SOGI itself”, its use and its categorisation, are 

equally contested terrain. 

 

The popularisation of ‘SOGI’ denotes a dissatisfaction with the rigid and 

potentially exclusionary identity categories presented by ‘LGBT’. LGBT, 

meaning Lesbian, Gay, Bisexual, and Transgender, assumes a familiarity and 

identification with identity groups formulated among Anglophone, 

Eurocentric cultural referents. This carries with it twin risks: that of alienation 

of persons from different cultural backgrounds, or those who claim identities 

indigenous to their religious or geographical background; and that of the 

 
51 Tom Dreyfus, “The Half-Invention” of Gender Identity in International Human Rights 

Law, (2012) 37 Australian Feminist Law Journal 33, at 37. 

52  McGill (n 13) at 21. 

53 See Ratna Kapur, “Human Rights in the 21st Century: Taking a Walk on the Wild Side,” 

(2006) Sydney Law Review 665. 
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imposition of “Western” norms on societies which may be still in the process 

of decolonisation.54 In particular, the use of the term “transgender” is 

problematic, as it signifies a particular paradigm for the origination of the 

subject in question. As discussed in Chapter 1, the Anglophone understanding 

of ‘transgender’ implies a narrative of passage from one binary gender to 

another. This implies a boundary, between two genders; an m/f duality and a 

subject who has transitioned from an identifiable A to an equally identifiable 

B. As a category, it is often rejected by persons of non-binary affiliation, as 

their lives, not corresponding to male or female, do not neatly fit within its 

boundaries. Furthermore, persons of culturally specific gender identities can 

find ‘transgender’ does not comprehend their experiences or their particular 

expressions of gender. Lastly, the neat divisions drawn between identities - 

the L, G, B, and T - does not allow for the blurring of identities for persons 

who experience sexuality and gender identity as fluid or intertwined, a factor 

which, again, most often affects persons of non-Western, non-normative 

gender identities most prevalent in the global South. This will be further 

discussed in Chapter 5 below. 

 

The shift away from LGBT and toward SOGI was intended to ameliorate 

some of these difficulties; however, it has itself attracted criticism.  The 

construction of ‘sexual orientation’ and ‘gender identity’ as unitary, monolith 

categories privileges binary modes of gender and expressions of sexuality 

which are themselves unitary. It does not allow for the fluidity and 

multiplicity of genders and sexualities that exist. Therefore, as Waites writes, 

SOGI does not so much give us a new way to regard gender and sexuality so 

much as it reconfigures the heterosexual matrix, creating an “emergent grid 

of intelligibility [which] continues to be subject to dominant [normative] 

 
54 “Western” is used here in a similar manner to Mohanty’s usage in “Under Western 

Eyes”: “attempting to draw attention to the similar effects of various textual strategies used 

by writers which codify Others as non-Western and hence themselves as (implicitly) 

Western.” Chandra Talpade Mohanty, “Under Western Eyes”, in Chandra Talpade 

Mohanty, Ann Russo and Lourdes Torres (eds), Third World Women and the Politics of 

Feminism (Indiana University Press 1991) at 52. 



232 
 

interpretations.”55 Certain subjects, therefore, continue to be privileged under 

the category of ‘SOGI’, while others are excluded. McGill adds that SOGI, 

the “discursive category” through which gender variance is constituted, is 

“often relied on as a largely coherent global descriptor, but carries 

specificities of time and place and assumptions on inclusion.”56 She cites 

three main criticisms of the manner in which SOGI is constructed and utilised: 

the marginalisation of gender variance; the privileging of Western identity 

concepts; and the fragmented results which can come from adding ‘SOGI 

issues’ to existing human rights frameworks. 

 

 

 

4.3.2 Protectionism and the hegemonic victim-subject 

 

Analysis of the practice and jurisprudence of the UN Treaty Bodies and 

Special Procedures shows that among their main concerns with regard to the 

SOGI category of issues are discrimination and stigma based on gender 

diversity.  It is possible to identify several recurring themes in the practice of 

the UN institutions in this regard. Discrimination is seen as a societal ill, the 

prevention of which places positive and negative obligations on the State. 

Discrimination can be lessened or worsened by the actions of State actors 

such as law enforcement, policymakers, and healthcare officials (where there 

is a public health service). Gender-variant persons are seen primarily as the 

recipients of behaviours from other social actors. Their agency is often under-

regarded, and the human rights bodies speak of them as a community in need 

of protection, vulnerable to the harmful actions of States and private actors. 

For example, in 2018 the Human Rights Committee noted in its Concluding 

Observations on El Salvador that: 

 
55 Waites (n 10) at 138. 

56 McGill (n 13) at 21. 
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The Committee is concerned about the absence of a comprehensive 

anti-discrimination legal framework, as well as the persistence of 

discrimination against persons of African descent, indigenous people, 

migrants, persons with disabilities, women engaged in prostitution, 

lesbian, gay, bisexual, transgender and intersex (LGBTI) persons and 

persons infected with HIV, especially in the areas of education, health, 

housing and employment. The Committee is alarmed by the high 

number of threats, attacks and killings, including by State agents, 

aimed at LGBTI persons, especially transgender persons, as well as 

by the high level of impunity for such crimes.57 

 

The presence of intersectional forms of discrimination is also often 

highlighted, particularly by the more specialised mandates. The CEDAW 

Committee’s 2017 Concluding Observations have included the 

recommendations that Ukraine: 

 

“...provide the necessary protection against discrimination and 

violence against lesbian, bisexual and transgender women, in 

particular through the adoption of anti-discrimination legislation and 

the revision of the existing discriminatory laws that prohibit 

intersecting forms of discrimination, and provide access to shelter and 

assistance for lesbian, bisexual and transgender women who are 

victims of violence, as well as training to medical personnel and the 

police and law enforcement officials.”58 

 
57 Human Rights Committee, Concluding Observations on El Salvador, 2018, 

CCPR/C/SLV/CO/7. For examples from other Treaty Bodies, see: Concluding 

Observations of the CEDAW Committee on Nepal, 2019, regarding healthcare 

discrimination (CEDAW/C/NPL/CO/6); Concluding Observations of Committee Against 

Torture on Poland, 2019, regarding non-reporting of hate crimes targetting persons of 

sexuality- and gender-based minorities (CAT/C/POL/CO/7). 

58 CEDAW Committee, Concluding Observations on Ukraine, 2017, CEDAW/C/UKR/8. 
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Here, also, the malfeasance and inaction of law enforcement and medical 

professionals are cited as aggravating factors in the mistreatment of 

transgender women and transfeminine persons.59  

 

It is not argued that gender-variant persons do not suffer from discrimination, 

stigma, and the violence which is the largely inevitable end result of this 

societal marginalisation; non-normative gender expression is a factor that 

increases vulnerability to individual attacks and killings, to hate speech, 

threats, and hate-motivated assaults, and to victimisation by state actors.  

Furthermore, a legal climate in which discrimination is legitimised renders 

gender-variant existence more difficult, both because of the risk of 

criminalisation for self-expression and because retention of such laws is a 

clear marker that the State considers some forms of marginalisation of its 

gender-diverse citizens to be legitimate - thereby lending support to 

discriminatory attitudes among the public at large.60 Richard M Juang sums 

up the importance of recognition, “by the consequences of its absence: an 

unvalued person readily becomes a target or a scapegoat for the hatred of 

others and begins to see himself or herself only through the lens of such 

hatred.”61  

 

Rather, it is argued that the concentration of the institutions of international 

human rights law on this violence and discrimination risks configuring - in 

fact, does configure, the gender-variant person as what Kapur terms the 

 
59 See also Report of the Special Rapporteur on Torture, 2001 (A/56/156) wherein the 

Rapporteur discusses the torture of sexuality- and gender-based minorities by law 

enforcement.  

60 See also Concluding Observations of the Human Rights Committee to Kuwait, 2011, 

CCPR/C/KWT/CO/2, which comments on the criminalisation of “imitating the opposite 

sex” in the State. 

61 Richard M Juang, “Transgendering the Politics of Recognition”, in Paisley Currah, 

Shannon Minter and Richard Juang, Transgender Rights (University of Minnesota Press 

2006) at 242. 
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“hegemonic victim-subject”.62 “In the context of law and human rights, it is 

invariably the abject victim subject who seeks rights, primarily because she 

is the one who has had the worst happen to her.” Although Kapur is writing 

in the context of narratives of violence against women, it is possible to map 

the concept across to queer and gender-variant subjects also. In constructing 

a subject solely through reference to the hardships they particularly suffer, 

international human rights law risks forming an exclusionary picture of 

gender-variant subjects, defined by having experienced a certain kind of 

discrimination and/or stigma; conversely, therefore, delegitimising those 

subjects who do not fit this formula. Furthermore, if the gender-variant 

subject is constituted as a liminal, marginalised, figure, they are seen as 

victims rather than as rights-bearers, increasing their alienation from the law. 

 

Another example of this constructionist rhetoric is seen in the CEDAW 

Committee’s 2019 Concluding Observations on Colombia, wherein they state 

that: 

 

The Committee is concerned about reports of widespread 

discrimination, threats and attacks directed against lesbian, bisexual 

and transgender women. The Committee is further concerned that, 

despite the fact that the Constitutional Court has ordered the legal 

recognition of same-sex marriages, lesbian, bisexual and transgender 

women continue to face unjustified delays, discriminatory 

interpretations and unforeseen requirements when exercising their 

rights.63 

 

Queer and transgender women are portrayed as the victims of 

“discrimination, threats and attacks”. Furthermore, they are treated as a 

 
62 Ratna Kapur, 'The Tragedy of Victimization Rhetoric: Resurrecting the "Native" Subject 

in International/Post-Colonial Feminist Legal Politics' (2002) 15 Harv Hum Rts J 1 

63 CEDAW Committee, Concluding Observations on Colombia, (2019) CEDAW/C/COL/9. 
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monolith who are attempting to exercise rights despite this - but the needs of 

queer women, and the needs of transgender women, are often very different. 

Lastly, although Colombia, like much of Latin America, has its own 

culturally-specific gender identities, some of which are transfeminine in 

nature, only a singular gender-variant identity is addressed here - that of 

“transgender women”. Transgender, as previously discussed, is not an 

identity shared by all gender-variant persons in the global South, and it may 

not be applicable for many of the most marginalised persons in Colombia. In 

failing to take account of these factors, the CEDAW Committee constructs a 

gender-variant subject which does not correlate with real life.  

 

 

4.3.3 Pathologisation and biological essentialism 

 

Pathologisation is frequently a central concern in the lives of gender-variant 

persons. From medicalised requirements to access legal gender recognition, 

to requirements for psychiatric diagnosis before a person can access 

transition-related surgical or hormonal interventions, many aspects of life are 

governed by medical prerequisites. It is not surprising that medical issues 

feature prominently in the discourse of the UN human rights bodies when 

discussing gender diversity, as interactions between gender-variant persons 

and medical institutions are frequent sites of human rights abuses. However, 

international human rights law itself can also be a site of further entrenched 

pathologisation, and some scholars hold that an underlying biological 

essentialism renders it difficult for international human rights law to 

effectively vindicate the rights of gender-variant subjects.  

 

Although both the psychiatric Diagnostic and Statistical Manual and the 

World Health Organisation’s International Classification of Diseases have 

both moved toward depathologisation of gender-variant identity, removing it 

from classification as a disorder, many United Nations Member States 
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continue to add medical requirements to their conditions for legal gender 

recognition. In Europe, the European Court of Human Rights case of A.P, 

Garcon, and Nicot v France64 mandated that permanent sterilisation could no 

longer be a requirement for having one’s gender legally recognised; however, 

it is still legal to require that a person undergo psychiatric evaluation to 

establish the veracity of their identity. Here, the Human Rights Committee 

comments on Australia’s medicolegal requirements related to gender 

transition and gender recognition: 

 

27. The Committee notes that Family Court authorization is required 

for stage two hormone treatment for young people diagnosed with 

gender dysphoria. It is concerned that the delays and costs associated 

with obtaining the Court’s authorization may compromise the success 

of such hormone treatment for the individuals concerned and cause 

them psychological harm, and welcomes the State party’s willingness 

to reconsider the role of the Family Court in such matters. The 

Committee is also concerned that most states and territories require 

transgender persons to undergo surgical or medical treatment and be 

unmarried as a prerequisite for changing the legal record of their sex 

on cardinal documents (arts. 7, 17 and 26).65 

 

Furthermore, General Comment 22 of the Committee on Economic, Social, 

and Cultural Rights is explicitly supportive of the right to accessible and 

respectful health care for gender-variant persons. It notes that “States must 

reform laws that impede the exercise of the right to sexual and reproductive 

health. Examples include laws criminalizing abortion, HIV non-disclosure, 

exposure and transmission, consensual sexual activities between adults or 

 
64 AP, Garcon, and Nicot v France [2017] European Court of Human Rights 79885/12, 

52471/13 and 52596/13. 

65 Human Rights Committee, Concluding Observations on Australia, 2017, 

CCPR/C/AUS/CO/6. 
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transgender identity or expression.”66 In stating that the criminalisation of 

non-normative gender identity or expression is a known barrier to access to 

healthcare, the CESCR Committee makes explicit the relationship between 

stigma, pathologisation, and the pro-active right to health. The manner in 

which it is stated, which prioritises the desire of the person in question to 

surmount those barriers in order to exercise the right, is both attentive to the 

needs of the community and a reflection of the gender-variant subject as 

rights-bearer, as opposed to the passive object of mistreatment. The 

Committee on Economic, Social, and Cultural Rights has also recently noted 

the absence of legal gender recognition mechanisms as a factor in rendering 

healthcare inaccessible for gender-variant persons,67 and specifically cited 

“transgender”/gender-variant status as a factor increasing vulnerability in a 

failing healthcare system.68 

 

However, scholars have cited criticisms of the United Nations’ and 

international human rights law’s approach to medical interventions and 

pathologised status among gender-diverse communities. O’Brien, writing on 

intersex rights, cites the “intractable” binary69 at the heart of international 

human rights law as a stumbling block to achieving equality. By retaining a 

naturalised sex binary in human rights law, she argues, it is impossible to 

imagine bodies which are not sexed binary male or female. The gender-

variant body, transgressing these boundaries, is also rendered unreal, existing 

outside the regulatory regime.  

 

 
66 UN Committee on Economic, Social and Cultural Rights, General comment No. 22 

(2016) on the right to sexual and reproductive health (article 12 of the International 

Covenant on Economic, Social and Cultural Rights), paragraph 40. 

67 Committee on Economic, Social, and Cultural Rights, Concluding Observations on Costa 

Rica, 2016, E/C.12/CRI/CO/5. 

68 Committee on Economic, Social, and Cultural Rights, Concluding Observations on 

Kyrgyzstan, 2015, E/C.12/KGZ/CO/2-3. 

69 Wendy O’Brien, ‘Can International Human Rights Law Accommodate Bodily 

Diversity?’, (2015) 15 Human Rights Law Review 1 at 4. 
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“Bodies with transgender or intersex characteristics that are forcibly 

‘sexed’ are seen to accrue intelligibility only by virtue of surgical, 

chemical and psychological manipulations… Technologies of power 

demonstrate a paranoid need to efface all traces of sexed ambiguity.”70  

 

O’Brien argues that attempts to secure rights for persons with non-normative 

bodies risks embedding difference - creating a subject which is medicalised 

by default and subject to protectionist discourse as a victim Other. 

 

 

4.4 Excluded subjects 

 

In order to problematise the manner in which the international human rights 

system encounters gender-variant subjects, it is necessary to look for the 

silences; to look for the exclusions produced by law’s regulatory force. The 

differential production of subjects means that every act of inclusion also 

creates an exclusion; as previously mentioned, McGill cites several 

difficulties with using SOGI as a term of inclusion, among which are the risk 

of ‘losing’ gender identity by having it subsumed into a category which 

foregrounds issues of sexual orientation, and the creeping Westernisation of 

international legal norms on gender and sexuality. This section explores each 

of these concerns, asking how the law meets gender-variant subjects and 

whether its approach should take into consideration more the produced 

silences. 

 

4.4.1 Disaggregating SO + GI? 

 

 
70 O’Brien (n 58) at 15. 



240 
 

The archives of ‘SOGI’ and ‘LGBT’ jurisprudence among the United Nations 

Treaty Bodies display an “inconsistent and at times piecemeal treatment of 

gender identity and gender expression.” Gender identity is a more recent 

concern of discourse at the United Nations level than sexual orientation, 

which as a category of rights-claiming and a characteristic of a community 

demanding rights, has been an established part of UN jurisprudence since the 

1994 decision of the Human Rights Committee in Toonen v Australia.71 

Gender identity, as has been shown, did not begin receiving mainstream 

attention until a decade or more following this, and has therefore somewhat 

lagged behind in terms of consideration and inclusion. There remains a risk 

that gender identity, or more accurately, the rights claims of gender-variant 

persons, will be subsumed into the larger category and thereby, intentionally 

or accidentally, disregarded. As McGill states, “[t]reating “SO” and “GI” as 

a unified discursive category poses a significant risk that trans people and 

human rights issues related to gender identity and expression will simply 

disappear from human rights discourse, or be included only as an 

afterthought.”72 This is a question of exclusions; of who is silenced and 

omitted from discussion. As Correa et al remind us, “every act of recognition 

(for example, granting of sexual rights) becomes a way of excluding some for 

the sake of establishing the human-ness of others.”73 

 

Many examples of the sidelining of the rights of gender-variant persons are 

visible in the practice of the Treaty Bodies and Special Procedures. The 

Human Rights Committee’s 2014 review of Japan cites its concern at 

“discrimination against lesbian, gay, bisexual and transgender persons in 

employment, housing, social security, health care, education and other fields 

regulated by law”; however, the recommendation stemming from this cites 

only “amending its legislation, with a view to including sexual orientation 

among the prohibited grounds of discrimination, and ensure that benefits 

 
71 Toonen v Australia [1994] UN Human Rights Committee Communication No. 488/1992. 

72 McGill (n 13) at 23. 

73 Correa, Petchesky, and Parker (n 29) at 161. 
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granted to unmarried cohabiting opposite-sex couples are equally granted to 

unmarried cohabiting same-sex couples”.74 In 2012, the CESCR Committee 

recommended that Peru  

 

“...expedite the adoption of specific legislation prohibiting 

discrimination against persons based on sexual orientation and take 

measures, in particular awareness-raising, to ensure that LGBT 

persons are not discriminated against on the basis of their sexual 

orientation and gender identity.”75  

 

In both of these examples, although the word ‘transgender’ was used in the 

observation and recommendation, the effect of both was to advise the State 

Party to take measures that would principally benefit the situations of non-

heterosexual persons rather than those with non-normative gender identities. 

The citation of gender identity as a characteristic is a positive development, 

but unless accompanied by substantive protection in its own right, it will 

remain merely a citation.  

 

This is not to say that there are not many shared experiences that affect both 

queer and gender-variant subjects, and, of course, many individuals who unite 

both categories. “Homophobia and transphobia are tightly intertwined, and… 

anti-gay bias… often takes the form of violence and discrimination against 

those who are seen as transgressing gender norms.”76 Likewise, sexual 

orientation and gender identity are not separable concepts in respect of many 

identity claims, particularly those localised to cultures in the global South. 

 
74 Human Rights Committee, Concluding Observations on Japan, 2008, 

CCPR/C/JPN/CO/5. 

75 Committee on Economic, Social, and Cultural Rights, Concluding Observations on Peru, 

2012, E/C.12/PER/CO/2-4. 

76 Shannon Minter, ‘Do Transsexuals Dream of Gay Rights? Getting Real About 

Transgender Inclusion’ in Paisley Currah, Shannon Minter and Richard Juang (eds), 

Transgender Rights (University of Minnesota Press 2006) at 142. 
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However, gender variance often raises rights claims in and of itself which are 

specific to gender-variant subjects. Calls to combat discrimination and 

violence can be useful to all parties under the umbrella term, all of whom may 

experience marginalisations due to their non-normative gender or sexual 

expression. However, specific rights claims such as the right to adequate, 

trans-literate healthcare provision, or the ability to change one’s gender on 

civil status documents without undergoing involuntary medical interventions, 

need more particular attention than can proceed from a cursory or token 

mentions as part of the larger SOGI category. An example of a United Nations 

Special Procedure mandate taking heed of the specific needs of gender-

variant persons is seen in the Report of the Special Rapporteur on Health 

following his country visit to Malaysia in 2014: 

 

“84. Malaysia has become one of the few countries where transgender 

people are criminalized. Since the 1980s, a series of legislative 

initiatives, mostly undertaken under sharia enactments, prohibited 

"cross dressing" and forced transgender people, who had historically 

enjoyed a certain degree of acceptance in society, to go underground. 

In 1982, a fatwa issued by the National Fatwa Council, prohibited 

Muslims from undergoing sex reassignment surgery and since then 

very few hospitals have performed such surgery. The National 

Registration Department does not allow the gender indicator on 

identity cards to be changed, and this applies both to Muslims and 

non-Muslims. 

 

87. Transgender women also face serious discrimination in public 

health-care facilities. They are often associated with sex work, which 

is a crime, and they are forcibly tested for HIV/AIDS. They are 

identified on the basis of their identity card and, unless they have 

undergone sex reassignment surgery, are often housed in male wards 

where they can be exposed to violence and abuse. The fear of stigma 

and discrimination deters transgender women, and other LGBT 
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people, from seeking health care, with the consequent devastating 

effects that this can have.”77 

 

This particular attention to gender-variant persons is most often seen in the 

Reports and practice of the Special Procedures, perhaps owing to their more 

specialised mandates. In order for the same attention to emanate from the 

Treaty Bodies, it may be necessary to ensure that international human rights 

law “disaggregat[es] “GI” from “ SO” and engag[es] a more expansive and 

affirmative vision of gender rights”78 to ensure that gender-diverse 

communities do not “los[e] out in the intersections.”79 

 

4.4.2 Normative Westernisation 

 

International human rights law faces difficulties arising from its international 

scope and claim to universality. In attempting to address a global population, 

the terms of inclusion used in human rights discourse can form exclusionary 

boundaries, or unintentionally render some subjects illegible. Otto writes that 

we should be,  

 

“continually questioning which categories we use in human rights 

discourse and contesting the power that is attributed to them by 

modernity’s dual construction of Standard and Other, or 

commensurability and erasure.”80  

 

 
77 Report of the Special Rapporteur on the right of everyone to the enjoyment of the highest 

attainable standard of physical and mental health, Dainius Puras - Addendum - Visit to 

Malaysia (19 November–2 December 2014); A/HRC/29/33/Add.1. 

78 McGill (n 13) at 24. 

79 Kate Sheill, ‘Losing out in the Intersections: Lesbians, Human Rights, Law and 

Activism’ (2009) 15 Contemporary Politics 55. 

80 Quoted in Cossman, (n 82). 
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By framing rights-bearing subjects in terms of “sexual orientation and gender 

identity”, it is possible that international human rights law is imposing 

constructed and potentially unwelcome norms on queer and gender-variant 

subjects from non-Western cultural backgrounds. Indeed, although the 

framing in this thesis aims to remain as inclusionary as possible, it must be 

noted that “queer” and “gender-variant”, along with “trans”, are themselves 

terms formulated with a “Western” bias and deployed here by a “Western” 

scholar.81  

 

Cossman, commenting on the “fixed and rigid deployment of gender”,82 in 

international human rights law, states that a fixed view of gender erases  

 

“the multiple other subjectivities constructed in and through gender 

[which] remain beyond the margins, abject beings who are not yet the 

subjects of this discourse, who remain relegated to the zones of 

‘uninhabitability’.”  

 

She goes on to state that “[m]ost of the work that addresses sexual minorities 

treats sexual identity itself as a self evident and innate characteristic”,83 which 

does not hold true for all persons of non-normative sexual and gender 

identities around the world. For many persons of culturally located genders 

and sexualities, the “Western” categories of ‘sexual orientation’ and ‘gender 

identity’ are too narrow or restrictive to capture their subjectivity. Similarly, 

how does arguing for equality under the banner of ‘transgender rights’ read 

to an Indian hijra or a Native American Two-Spirit person, who may not 

identify as binary male or female, but equally do not fit the Eurocentric 

 
81 This author once again utilises “Western” to refer to that tradition described by Mohanty 

(n 54). 

82 Brenda Cossman, “Gender Performance, Sexual Subjects, and International Law”, in 

Dianne Otto (ed), Gender Issues and Human Rights (Edward Elgar Pub 2013) 792 at 800. 

83 Cossman (n 82) at 800. 
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transgender narrative?  

 

Speaking about scholarship in the United States, Juang states that, “the danger 

of misrepresentation [of non-Western subjects] is compounded by the 

problem of taking on an imperialistic approach to political and intellectual 

work.”84 To combat this, Correa et al challenge us to locate “the principal site 

of ‘the human’” in “the poor, black Brazilian travesti’s body… the 

transgender migrant sex worker… or the intersex body”85 - to disrupt the 

narrative of the cisgender heterosexual White person as Standard. They ask, 

in effect, for the sexual subaltern to speak.  

 

In seeking to support the rights-claims of gender-variant subjects in the global 

South, it is imperative that human rights law does not replicate the colonial 

project by imposing norms on them. The Human Rights Committee’s 2017 

review of Bangladesh notes  

 

“stigmatization, harassment and violence against lesbian, gay, 

bisexual and transgender persons, barriers to assistance in seeking 

employment of “hijras”, who are considered as transgender persons, 

by the administration of invasive and humiliating medical 

examinations to prove transgender status.”86  

 

Hijras are persons usually male-assigned at birth or exhibiting intersex 

characteristics, whose gender identity is binary-identified female, 

transfeminine, or third-gender.87 Some are celibate, but many are sexually 

 
84 Juang (n 61) at 256. 

85 Correa et al (n 29) at 205. 

86 Human Rights Committee, Concluding Observations on Bangladesh, 2017, 

CCPR/C/BGD/CO/1. 

87 See Chapter 5 in this thesis; also see Gayatri Reddy, With Respect to Sex: Negotiating 

Hijra Identity in South India (Yoda Press 2006). 
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active with male partners, and the non-normative sexuality inherent in that 

activity also forms a component of the identity. However, a growing sector 

of the gender-variant population in South Asian societies are young persons 

who find ‘transgender’, as it is read in a Eurocentric fashion, both personally 

resonant and a juridically legible identity category on which to advocate for 

rights.88 Defining both communities as ‘transgender’, as the Human Rights 

Committee did, is unintentionally exclusionary and does not allow “the 

subversive potential of [non-Western] gender outlaws and their discursively 

produced erotically charged bodies”89 to shape the character of the 

international laws through which they are subjectivated. South Asian 

postcolonial and non-Western gender identities will be discussed further in 

Chapter 5.  

 

4.5 Conclusion 

 

This chapter illustrates how the emergence of diverse gender identities onto 

the international human rights law forum has challenged the participants in 

human rights discourse to adapt and expand their concepts of gender and the 

law. International human rights law, and in particular the United Nations 

Treaty Bodies and Special Procedures, has historically provided a platform 

on which the rights of minority groups could be represented and upheld. The 

review of States’ compliance with their UN Convention commitments also 

allows for open criticism of unfair, discriminatory, or illegal State practice. 

As is also seen in Chapter 2 on the European Court of Human Rights, this 

oversight makes international human rights law a useful tool for activists and 

advocates for marginalised communities or those living in particularly 

restrictive States. 

 

 
88 See Reddy (n 87) “Crossing “Lines” of Subjectivity: Transnational Movements and Gay 

Identifications”, at 211. 

89 Cossman (n 82) at 802. 
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Since the adoption of the Convention on the Elimination of all forms of 

Discrimination Against Women in 1970, the ‘universal’ subject of human 

rights law has itself seen expansion; no longer could it be assumed that the 

legal subject under discussion was automatically male. The CEDAW 

Convention introduced a differently gendered subject and consolidated the 

place of women in international human rights law, although scholars have 

latterly problematised the manner in which CEDAW challenges male/female 

hierarchies, but leaves in place an assumed male/female binary gender 

separation.  

 

The adoption of the non-binding but highly influential Yogyakarta Principles 

in 2007 proved to be another moment of rupture for gender in international 

human rights law. The Principles were the first document that acknowledged 

that gender identity did not exist in a pure binary form, and they gave human 

rights law a working definition of gender identity on which claims to rights 

could be based. This was a paradigm shift for international human rights law, 

and the increase in references to gender identity at the United Nations Treaty 

Bodies and Special Procedures from 2007/2008 onwards is testament to the 

impact that the Yogyakarta Principles had. As discussed in Chapter 3, Ireland 

received its first recommendation on implementing a Gender Recognition Act 

from the UN Human Rights Committee in 2008. However, the Yogyakarta 

Principles were not without their own problems. The definition of “gender 

identity” given in the Principles has itself been problematised for its quasi-

essentialist nature, and it can be argued that the wholesale adoption of the 

terminology, “sexual orientation and gender identity”, by the UN Treaty 

Bodies and Special Procedures has proved to be something of a blunt legal 

instrument in the discussion of marginalised and variant gender identities.  

 

When considering terms of inclusion, it is also necessary to consider the 

equivalent and inevitable exclusions that are made in the process. In adopting 

“Westernised” terms such as “transgender” or “SOGI/sexual orientation and 

gender identity”, international human rights law risks marginalising people 
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of culturally-specific identities, in particular those from the global South. The 

normative Westernisation of gender variance in United Nations discourse 

remains a matter of concern. As will be shown in Chapter 5, the 

Westernisation of legal terminology can prove problematic in discussions of 

the rights of persons with culturally-specific identities, when those subjects 

may not necessarily appreciate the use of globalised terms in their regard.  
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Chapter 5: India 

 

5.1 Introduction 

 

This chapter tracks the development of law relating to gender-variant persons 

in the Indian legislature and court system. I argue that during the postcolonial 

period, the movement for Indian independence continued to reflect the 

repression that had been inflicted on gender-diverse communities by the 

colonial powers, and that engaging in human rights litigation  in the Courts 

has been a means of lessening that repression. I also argue that India’s 

relationship to international human rights law has been instrumental in 

advancing the legal status of gender-variant persons in Indian society.  

 

Although India’s law on gender recognition has developed primarily within 

the past decade, the interaction between gender variance and law in the State 

has had a long history. India is home to communities of hijras, a population 

of persons designated male at birth but identifying as female, transfeminine 

or as a third, non-binary gender. These persons, while accepted to have a 

spiritual and ceremonial societal role, have for the most part been 

marginalised and often criminalised by the various state and legal forces 

which have held power in India in recent history. This has been reflected in 

the lack of attention given to gender-variant citizens - hijras, binary-identified 

trans persons, and others - both from the perspective of legal recognition and 

entitlements, and prohibitions on discrimination.  

 

The story of India’s gender-variant citizens in many ways tracks the 

development of the country itself through its turbulent political history. The 

influences of religion, of foreign colonial power, of post-independence 

nationalism, and finally, of international law are all examined. This chapter 

traces this development, culminating in the first proposals for gender 

recognition and trans rights legislation to be brought before the Indian 
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parliament. It makes the argument that, living in the shadow of mainstream 

Indian society, it has been easy for gender-variant persons to be side-lined by 

history and that contemporary human rights consciousness and legal activism 

have come to offer possibilities for legal intelligibility and personhood to 

these citizens. It also attempts to problematise this global influence, asking if 

the solutions posited are those that offer sustainable, integrated, and culturally 

sensitive change for the societies in question. 

 

5.2 Constituting India 

 

This section begins with an examination of the imposition of British colonial 

rule on Indian law and society; in particular, the criminalisation of ‘unnatural’ 

sexual acts under Section 377 of the Indian Penal Code, 1861. Section 377 

and its equivalents have been referred to as “the export of homophobia” by 

the British Empire, and indeed, in the case of India, it was the first reference 

in law to a de facto prohibition on same-sex sexual behaviour. However, the 

construction of the provision as ‘homophobic’ requires problematising. In 

codifying a certain type of behaviour (sexual acts between persons of the 

same assigned sex; sexual acts other than penetrative sex between male and 

female) as unnatural, and thereby codifying the person engaged in those 

behaviours as deviant, the Section - following Foucault1 - renders the conduct 

constitutive of a deviant subject. Creating the de jure offence of unnatural 

sexual behaviour concurrently creates a de facto category of deviant persons 

- a category which maps, in modern terms, onto sexuality and gender-based 

minorities. This assignation would follow queer and gender-variant subjects 

through the years of colonial rule and into the newly independent India.  

 

The movement toward independence in colonial India did not merely involve 

a struggle for political independence from British rule, but considered itself a 

 
1 Generally, Michel Foucault, The History of Sexuality Volume 1: The Will to Knowledge 

(1st American ed, Pantheon Books 1978). 
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fundamental reclamation and modernising of a claimed Indian national 

character and self-definition founded in patriotism and religious doctrine. 

From the founding of the Indian National Congress in 1885 to full 

independence in the 1940s, India faced questions about its future, its attitude 

toward its citizens, its place in the international community, and the rise of 

post-war international human rights law via the newly-formed United 

Nations. While a newly invigorated humanitarian consciousness would 

inform many developments for minorities' rights during this period, in most 

cases sexuality- and gender-based minorities would find themselves left in a 

precarious and alienated position in society. 

 

 

5.2.1 Historical gender variance in Indian society 

 

The nations of South Asia include a wealth of culturally-located gender- and 

sexuality-based minorities. In colonial times, the most recognised of these 

minorities were hijras. These male-assigned but female, transfeminine, or 

third-gender persons were socially visible and identifiable as they resided and 

travelled in communal groups; they were also considered to have religious 

and cultural significance, particularly in relation to Hindu fertility rituals and 

the blessing of newborn babies. These are undertaken in the name of the 

Mother Goddess, Bahuchara Mata2.  

 

These identities were not specifically related to either sexual orientation or 

sexual characteristics - while it was typical for a hijra to have been male-

assigned at birth, and to come to the identity through exhibiting non-standard 

gender expression or sex characteristics, there was no standard manner by 

which someone must enter the community (although some hijras chose the 

 
2 Serena Nanda, ‘Hijras: An Alternative Sex and Gender Role in India’ in Gilbert Herdt 

(ed), Third Sex Third Gender: Beyond Sexual Dimorphism in Culture and History (Zone 

Books 1993) at 373. 
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identity, others were given to the senior members of a local community as 

children following their parents’ discovery of their physical variance). 

However, for some, the source of their power was understood to be the ritual 

castration they would undertake as an initiation to the community - indeed, 

many period texts, including the Criminal Tribes Act, refer to them as 

‘eunuchs’. Neither was there a necessity to exhibit male sexual attraction, 

although the position of eunuchs in Indian courtly estates was most often as 

the paramour or object of longing of a powerful man. It was only with the 

arrival of the colonial administration that the law attempted to constitute 

subjects from behaviours and to categorise persons in relation to those 

behaviours.  

 

Until the advent of colonial rule, hijras were not seen solely through a 

sexual/gender difference lens. Rather, they were “one among the scores of 

castes/tribes in India that were stratified according to gender and religion”.3 

Eunuchs and third-gender persons appear in religious and cultural texts 

throughout India’s history, from the Ramayana, wherein Lord Rama blesses 

a third-gender, neither male nor female, subject4, to Perso-Urdu medieval 

poetry, where the metaphor of love as slavery between a free man and a 

serving eunuch subverts but does not overturn an established societal order5.  

 

The social space occupied by gender-variant and third-gender persons was 

marginal but accepted, and was not purely defined by sex characteristics, 

sexual orientation, or identification with sex/gender identity. Take for 

example kothis, who are assigned-male but gender-nonconforming persons 

whose gender identity is indivisibly intertwined with their identity as a 

‘passive’ partner in their sexual relationships with men. A kothi’s identity 

 
3 Gayatri Reddy, With Respect to Sex: Negotiating Hijra Identity in South India (Yoda 

Press 2006), at 25. 

4 Amisha R Patel, India’s Hijras: A Case for Transgender Rights, (2010) George 

Washington International Law Review at 835. 

5 Reddy (n 3) at 25. 
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cannot be described purely in the Westernised terms of “sexual orientation” 

or “gender identity”; it is an identity onto itself. However, with the advent of 

British colonial rule, the involuntary classification of persons by given sexual 

identities was to erase these layers of subtle, self-defined identity. 

 

 

5.2.2 Colonial lawfare 

 

Speaking in 1861 about the task of codifying civil and criminal law, Lord 

Macaulay - the then British Governor-General of India - stated, “I believe that 

no country ever stood so much in need of a code of law as India and I believe 

also that there never was a country in which the want might be so easily 

supplied. Our principle is simply this - uniformity when you can have it; 

diversity when you must have it; but, in all cases, certainty.”6 In many ways, 

his statement displays the predominant attitude of his political system and the 

conservative post-independence nationalism which followed it: value placed 

on the rule of law both in terms of the colonial legal codes and the independent 

Constitution, but also in terms of the roles envisioned within those societies. 

The passage of Macaulay’s Penal Code in 1861 provided a means to 

criminalise and delegitimise the existence of marginalised groups, but it is 

arguable that the immediate damage it caused was lesser than the attitudes 

engendered by colonial rule, which remain in evidence in the present day. The 

creation of a class of delegitimised persons, of those deprived of citizenship 

in the sense of active participation in society, led directly to the need for 

public interest activism to challenge for trans rights in today’s Supreme Court. 

 

 
6 Quoted in Suparna Bhaskaran, “The Politics of Penetration: S377 of the Indian Penal 

Code”, in Ruth Vanita (ed), Queering India: Same-Sex Love and Eroticism in Indian 

Culture and Society (Routledge 2002) at 20. 
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In immediate terms, one of the legacies of colonial rule was the Indian Penal 

Code, of which Section 377 directly concerns non-heterosexual and non-

cisgender persons: 

 

“377. Unnatural offences: Whoever voluntarily has carnal intercourse 

against the order of nature with any man, woman or animal shall be 

punished with imprisonment for life, or with imprisonment of either 

description for term which may extend to ten years, and shall also be 

liable to fine.” 

 

This provision also appeared in the Penal Codes of other British colonies, 

such as Singapore and Bangladesh. This has been used as a de facto 

criminalisation of same-sex sexual behaviour; it has accurately been stated 

that this provision was an agent of defining and exporting a British idea of 

homophobia across the globe.7 Of course, in non-Western societies such as 

India was at the time, it also brought with it identity structures which were 

applied by force to communities which had not previously been defined in 

this manner. As Bhaskaran notes, in pre-colonial India, men engaging in 

same-sex sexual acts were not subject to criminal prosecution.8 While the 

behaviour may not have been publicised or overtly approved of, the 

machinery of a homophobic legal system and state was a direct result of 

colonial rule. 

 

Another legacy of British rule came in the form of the Criminal Tribes Act 

1871. Radhakrishna writes that the genesis of this Act came from the twin 

sources of the nineteenth-century fascination with anthropometry and 

anthropology, and the growing British fascination with the caste system they 

 
7 Han and O’Mahoney, “British Colonialism and the Criminalisation of Homosexuality”, 

Cambridge Review of International Affairs 27(2) 268. 

8 Bhaskaran, (n 6), at 19. 
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found at work in India.9 The idea that a body could be measured in terms of 

its construction and its heritage, and that these factors would display the 

likelihood of the person concerned to succumb to hereditary criminality and 

social alienation, united with the search for “in all cases, certainty” to form a 

statute wherein such persons could be identified and denoted for the attention 

of law enforcement. The idea of an inherited weakness to criminality was 

influenced by the Hindu caste system; however, the manner in which the 

governors chose particular communities and placed them in a hierarchy of 

trustworthiness and need for surveillance was imported, not organic. This 

origin meant that the lens used in formulating the Criminal Tribes Act “came 

to be perceived by the British through the yardstick of both Brahmanical and 

Victorian notions and norms”.10 

 

 

 

The British colonial project involved a fundamental regularisation of Indian 

society by the imposing governors. Viewing India as “backward” and in need 

of “civilisation”, the institutional British lens came to redefine indigenous 

relationships between sex, gender, religion, and caste into a model which was 

legible to Victorian mores. With regard to sexuality and gender-based 

minorities in particular, the British rulers’ ideology sought to “beckon the 

Indians, interpellate them into their positions within the existing hierarchy, 

and provide them, in this case, with suitably gendered subjectivities”.11 As 

the colonial era proceeded, this regularisation can be seen along two related 

channels: normative categorisations and legal instruments.  

 

 
9 Meena Radhakrishna, Dishonoured by History: ‘Criminal Tribes’ and British Colonial 

Policy (Orient Longman 2001), at 4. 

10 Ibid. 

11 Jyotsna G Singh, Colonial Narratives/Cultural Dialogues: Discoveries of India in the 

Language of Colonialism (Routledge 1996) at 89. 
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As Reddy states, “the homology [the colonisers] drew between sexual and 

political dominance” was fundamental to British constructions of power in 

this period.12 The delegitimisation of Indian masculinity served as a 

mechanism for the colonial power to assert itself as the dominant force in the 

country, and through doing so, to both implement its laws on a weakened 

populace and to further cement categories of sex and gender difference in the 

national consciousness. Along with social and penal sanctions from those 

who overstepped these boundaries, the colonists saw themselves as bringing 

European morality and regularisation of an uncivilised society to their 

governed territories. This would have the twofold effect of rendering this 

society legible to the British governors who would govern the territory, and 

“saving” the population from itself and its “backward” ways. The 

paternalistic reasoning behind this was inherently sensible to the colonists: 

society would benefit from having law and order introduced. This was to be 

done with no concern for the social and cultural order already established.  

 

In effect, what the imposition of British laws meant to India was not only a 

codifying of social standards foreign to the jurisdiction at that time, but a shift 

in thinking which left the population embodying the role of the Other. British 

values were positioned as what was desirable and powerful, and the colonised 

subject was shown them as something to which to aspire. In doing so, they 

introduced the philosophy of tolerance. Tolerance was seen as a tactic to both 

pacify and dominate the population - as Kapur writes:  

 

“...[i]f the native could conform to the standards of civilization 

determined by the colonial power, and demonstrate his fealty to the 

Empire (the subject was invariably a ‘he’), he would be entitled to 

specific rights and benefits. Yet the move to assimilate was never a 

 
12 Reddy (n 3), at 28.  
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complete one. Full legal equality could never be conferred, such as 

political autonomy, self-rule, and governance.”13 

 

Tolerance as defined by colonial powers effected the total delegitimisation of 

the subject. By setting themselves apart and upholding a standard of 

“civilisation” to which the subject could aspire but never attain, the ruling 

power increased its distance from its subjects and intensified its own 

legitimacy, thus rendering its decisions, categorisations, and laws more 

authoritative. The psychological effects of this policy on a subjugated 

populace meant that self-redefinition to fit colonial mores became 

unconsciously linked with social advancement in the minds of the population. 

The terrain was right for the introduction of a system of regularised identity-

based political categories. The status of gender-variant and non-heterosexual 

persons became something to be regulated by law. No longer were behaviours 

understood qua behaviours; rather the operation of governmentality made 

actions constituent of the subject. Section 377 produced a category of persons 

who committed “unnatural” acts, and criminalised those persons for their 

behaviour. The Criminal Tribes Act, to be discussed further in this chapter, 

took the gradiated and nuanced identities of the hijra community and defined 

them as one group, rendering their self-identification null. Group identity 

imposed by an external force acts as an alienating factor between the 

identified and the law, no more so than when criminalisation is used as a 

regularising tool based on those identities. 

 

 

Section 377, or the ‘unnatural offences’ provision, as it is sometimes referred 

to, appears in the criminal codes of many ex-British colonies, particularly 

those in South Asia. Sri Lanka, Bangladesh, and Pakistan all still retain 

versions of the provision in their criminal law. In India, Section 377 is 

 
13 Ratna Kapur, “De-radicalising the rights claims of sexual subalterns through ‘tolerance’”, 

in Robert Leckey and Kim Brooks (eds), Queer Theory: Law, Culture, Empire (Routledge 

2010) at 46. 
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currently used as a constant threat of arrest and violence; in colonial times, it 

was a measure used to alienate persons from behaviours and desires which 

created disturbance in the neatly honed world-view of Victorian mores. 

Governor-General Macaulay’s quote previously cited refers to “uniformity 

when you can have it, diversity when you must have it”. In order to reduce as 

far as possible those situations in which diversity was, regrettably, inevitable, 

the deterrent force of law was used to drive persons exhibiting deviance from 

the public sphere. 

 

The specific targeting of sexual difference in this legislation becomes more 

apparent when contrasted against the reformist mind-set of lawmakers in 

other regards in the nineteenth century. Raj lists some of the progressive 

legislative provisions which took place around this period: “[t]he abolition of 

sati (1829), slavery (1843), and female infanticide (1870), the formation of 

the Torture Commission in the Madras Presidency in 1855, introduction of 

widow remarriage by legislation (1856), and prohibition of child marriage 

(1929)”, along with the Age of Consent Act 1891, which all resulted in 

changes that a present-day reader would view as liberatory.14 Even the very 

Penal Code which criminalised “unnatural” sexual acts was itself intended as 

a reforming initiative around prisons and the justice system.15 The persecution 

of sexually- and gender-variant persons was initiated even as law attempting 

to free other groups from oppression was being passed. Of course, it is 

important to note that in no way did colonial law institute substantive equality 

for its subjects - in all cases, they were still being ruled by a foreign power, 

and only entitled to such liberties as that power would allow them. However, 

even within that, it is significant that sexual and gender-based minorities - 

along with the itinerant workers and other marginalised communities later 

 
14 However, it is important to note that these laws were implemented in the colonial spirit of 

‘civilisation’, wherein the colonial powers viewed themselves as saving the population of 

the colonised territory from its own, less-developed ways. 

15 M Sundara Raj, in CJ Nirmal, Human Rights in India: Historical, Social, and Political 

Perspectives (Oxford University Press 2002). 
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targeted by the Criminal Tribes Act 1871 - were among the few groups who 

found their legal status regressing in this period. 

 

 

This first codifying of same-sex sexual behaviour as a criminal offence sprang 

from a desire to prevent British “soldiers and colonial administrators—

particularly those without wives at hand—[from turning] to sodomy in these 

decadent, hot surroundings”,16 leading to administrators creating the criminal 

law “with the intention of both protecting Christians from ‘corruption’ as well 

as correcting and Christianizing ‘native’ custom”.17 In attempting to prevent 

its settlers from adopting these unwanted customs, “the British Empire 

appears substantially responsible for the current state of this particular 

issue.”18 The marginalisation of persons exhibiting non-conforming sexual 

and gender expression would be further compounded in the effort to forge an 

Indian national identity in the newly independent state in the mid-1900s. The 

codifying of sexual behaviour or gender expression as constitutive of a 

‘homosexual’ or ‘transgender’ subject, with its attendant stigma, continues to 

serve as a mechanism to deny persons human rights at the domestic and 

international levels today. 

 

 

The Criminal Tribes Act 187119 targeted minority groups who posed an 

implicit threat to the social order enforced by the colonial power through their 

irregularity and contravention of British moral standards. It handed power to 

the local government to decide which “tribe, gang, or class” was “addicted to 

the systematic commission of non-bailable offences”, and on the basis of that 

 
16 Han and O’Mahoney (n 7) at 274. 

17 Ibid. 

18 Han and O’Mahoney (n 7), at 285. 

19 Published as part of Collection of Acts Passed by the Governor-General of India in 

Council of the Year 1871. 
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decision, to request that they be declared a criminal tribe or caste.20 This 

decision was not appealable or questionable in the courts; it was purely an 

executive decision and offered little to no recourse for its consequences.21 

Once the group had been designated a criminal tribe, the local magistrate 

would be authorised to make them register.22 If the group had no fixed place 

of residence, the local government could direct them to settle in a particular 

place.23 Attempting to escape one’s designated place of residence or 

travelling without a pass issued by local government would be an arrestable 

offence.24  

 

The Act criminalised gender-variant persons under the title of “eunuch”, 

“deemed to include all persons of the male sex who admit themselves, or on 

medical inspection clearly appear to be impotent”.25 Those whom local 

governors had “reasonably suspected to be kidnapping or castrating children, 

or of committing offences under section three hundred and seventy-seven of 

the Indian Penal Code, or of abetting the commission of any such offences”, 

were ordered to have their names and property registered with the local 

government.26 

 

While the “reasonable suspicion” clause held a veiled appeal to law and order 

in masking the measures against eunuchs as tactics to discourage crime, in 

fact the Act targeted the lives, bodies, and behaviours of “eunuchs” in many 

senses.27 The community was also alienated from “keeping” a boy of under 

 
20 Criminal Tribes Act, Article 2. 

21 Article 6. 

22 Article 7.  

23 Article 13. 

24 Article 20. 

25 Article 24. 

26 Ibid, provisions a) and b). 

27 Under its provisions, variant gender performance by these persons was also criminalised: 

“any eunuch… who appears, dressed or ornamented like a woman, in a public street or 

place, or in any other place, with the intention of being seen from a public street or place, or 
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sixteen years of age in a house belonging to them28 - another measure 

nominally aimed at control of crime, but, along with the Article 29 prohibition 

on “being or acting as guardian to any minor… or adopting a son”, more truly 

motivated by a moralistic desire to prevent young men from being 

“persuaded” to join this criminalised class. Finally, along with the order to 

register one’s property, no eunuch was allowed to leave a will, meaning that 

the disenfranchisement from their material goods was to continue unto the 

next generation.  

 

The Criminal Tribes Act was based on concepts of anthropology and heredity 

popular among Victorian writers. The work of Cesare Lombroso, which held 

that it was possible to judge a person’s susceptibility to becoming a criminal 

based on their genetic heritage, led to Bertillon’s theories of criminality as 

legible in the physical shape and characteristics of the person. Tolen, quoted 

by Reddy, writes that the theory held that “certain people had an inborn 

propensity for crime [and] implied that nothing, other than overt control, 

could prevent them from acting on such propensities.”29 This paternalistic 

notion applied, in Reddy’s words, “not only on prevailing understandings of 

the nature of Indian society (and caste in particular), but also on constructions 

of crime, deviance, and vagrancy in Victorian England” (emphasis original). 

Unlike tolerance, which as a philosophy prevented substantive equality 

between coloniser and colonised but allowed for increased legitimacy 

dependent on social position and ability to fit in with given roles, the concept 

of hereditary criminality was one of no hope: all that could be done was to 

isolate the community and distance them from citizens of good standing in 

the hopes that their deviance would not transmit to the populace as a whole.  

 

 
who dances or plays music, or takes part in any public exhibition, in a public street or place 

or for hire in a private house may be arrested without warrant, and shall be punished with 

imprisonment… for a term which may extend to two years, or with fine, or with both.” 

(Article 26.) 

28 Article 27. 

29 Reddy (n 3), at 27.  
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The emphasis on both embodiment and contagion in these provisions is not 

accidental. Criminal tribes were seen as vectors of disturbance among the 

population in their very existence. India, the country “singularly empty of 

law”30 before the arrival of the colonial governors, was in the process of being 

civilised; it could not be allowed that persons embodying chaos would have 

freedom within that system. In targeting both the physical attributes, both 

innate and modified, of the gender-variant eunuch class, the Criminal Tribes 

Act delegitimised their very corporeality, associating non-standard sexual 

characteristics with a propensity toward irredeemable criminality and the 

recruitment of minors in the service of this criminality. The eunuch class, it 

must be emphasised, did not only comprehend what we would today know as 

gender variance or third-gender identity - it was also inclusive of men, or 

male-assigned persons, who were either naturally impotent or born with 

“genital deformity”.31 In their case, their natural and involuntary bodily 

configuration was itself enough to render them illegitimate before the law.  

 

The attention given to the restrictions on those who “appea[r], dressed or 

ornamented like a woman, in public” is also interesting. Once again, the very 

appearance of a eunuch is a destabilising force against colonial standards. 

Given that the persons in question were already marginalised and forced to 

live either in disadvantaged areas of the cities, or in assigned, identified 

communities, these restrictions were prohibitive by their nature. Adding to 

them the threat of “medical inspection” to identify whether an individual was 

in fact a eunuch, the physical existence of gender-variant persons under the 

Criminal Tribes Act was in all manners subject to intense scrutiny and 

regulation. Foucault’s concept of a docile body: “one that may be subjected, 

used, transformed, and improved… [T]his docile body can only be achieved 

through strict regiment of disciplinary acts”32 applies to the regime of registry, 

 
30 Phrasing of Sir Henry Sumner Maine, Law Member of the Viceroy’s Council, 1860. 

31 Reddy (n 3), at 28. 

32 Michel Foucault, Discipline and Punish: The Birth of the Prison (2nd Vintage Books ed, 

Vintage Books 1995), at 136. 
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surveillance, and regulation under which these persons and their bodies lived. 

Rendered docile, their threat to public order is diminished; however, it can 

never truly be eliminated while their physical and psychological deviance still 

stands. 

 

The efforts to reduce as much as possible the contagion of deviance between 

the actual population and the idealised “European” citizenry have had lasting 

effects on the gender-variant community in India. The denial of human rights 

and persistent socioeconomically disadvantaged status of these persons 

clearly has its roots in the stigmatisation encoded into the Indian legal system 

by British rule. In the forthcoming struggle for independence and in forging 

a legible national identity for the fledgling country, sexuality- and gender-

based minorities would continue to find themselves sidelined and neglected 

by legal and political powers, even as the world entered a new, post-war, era 

of human rights consciousness. 

 

 

5.2.3 Independence and the Indian Constitution 

 

The political campaign for Indian independence began in seriousness with the 

formation of the Indian National Congress in 1885. At the same time, a rise 

in Hinduism-influenced social forces was attracting more people who saw 

themselves as religious nationalists reaffirming their idea of a national 

character built on respect for spiritual principles and indigenous law. This 

also sparked a movement from Indian Muslims, who also wanted recognition 

and influence in developing the new republic. The campaign for Swaraj 

(home-rule or self-rule) called on Indians to have a voice in the administration 

and destiny of their nation. However, while the advocates for independence 

were clear about wanting representation as a step toward eventually gaining 

complete freedom, not all parts of society were benefitting from that 
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representation. Socioeconomically disadvantaged groups and the Muslim 

minority in India went unrepresented. 

 

The nationalist movements in India were acknowledged by the colonial 

powers in a series of legislations enacted in the early part of the 20th century. 

The Government of India Act 1919 was the first statute to cede some control 

over governance of the jurisdiction to Indian authorities. It did this in the form 

of institutional diarchy: some functions of government were handed to local 

governments (notably Health and Education), while most were left in the 

hands of the British Governor General. The Governor would also retain 

control over the majority of the budget for the functioning of government, 

along with a veto on legislation passed by elected Indian officials. 

Functionally, the 1919 Act was a poor substitute for the kind of reform wanted 

by the majority of nationalists; however, it did institute the bicameral elected 

Parliament retained in today’s Lok Sabha and Rajya Sabha. 

 

Further devolution of governance came in the form of the Government of 

India Act 1935, which established the Federation of India and put into place 

the branches of government for the federated states. While the British 

authorities still retained a place in the territory’s government, the 1935 Act 

was more favourable to home rule than its 1919 predecessor. However, it 

included neither a preamble explaining its political philosophy nor any 

mention of human rights. In provincial elections held after the passage of this 

Act, the Indian National Congress would win eight of the eleven provinces 

and establish itself as the leading political party in the jurisdiction. This was 

doubly significant as several years previously, in 1930, the INC under the 

leadership of Jawaharlal Nehru had officially declared its commitment to 

Purna Swaraj (total self-rule) via the medium of nonviolent civil 

disobedience; the withdrawal of all forms of cooperation with British rule.  
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Full independence was to come finally in 1947 with the passage of the Indian 

Independence Act. This Act established the partitioned jurisdictions of India 

and Pakistan (Section 1), appointed Governors General to oversee the 

implementation of the Act (Section 5), transferred complete legislative power 

to the legislative assemblies of the new states (Section 6), and functioned as 

an interim government pending the passage of constitutions for the new states 

(Section 8).  

 

 

From independence, two major competing factors became evident in India’s 

legal discourse: firstly, a consciousness of fundamental rights due to the 

influence of the newly formed United Nations system and the potential of 

international law to shape global events and normative standards of rights; 

and secondly, the growing influence of Hindu nationalism. While the 

Constitutional Congress invoked the new discipline of international human 

rights law as offering principles on which a potential Indian Constitution 

could be based, a backlash around national identity in the wake of colonialism 

would mean that gender- and sexuality-based minorities, alienated from the 

workings of the new nation by this philosophy, were almost entirely left 

behind.  

 

The Constituent Assembly was convened to draft a Constitution for the new 

Indian state, beginning in December 1946. It acted as both the first Parliament 

of the newly independent state, and as the constitutional body thereof. The 

Assembly would use sources of law ranging from the previous Government 

of India Acts, to the Constitutions of other countries (particularly recently 

postcolonial states such as Ireland),33 to the United Nations Declaration of 

Human Rights, as touchstones for its drafting work.  

 
33 Vrinda Narain, ‘Postcolonial Constitutionalism in India: Complexities & Contradictions’, 

[2016] 25 S. Cal. Interdisc. L.J. 107 at 115. 
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In opening the Assembly, Pandit Jawaharlal Nehru introduced the Resolution 

on Aims and Objects, which would later become the Preamble to the 

Constitution. In bringing forward this Resolution, Nehru stated that his aim 

was to make “a pledge… to show how we shall lead India to gain the 

objectives laid down in it... Laws are made of words but this Resolution is 

something higher than the law… Later on we can frame our Constitution in 

whatever words we please. At present, we have to send out a message to show 

what we have resolved to attempt to do.”34 

 

The Resolution displayed a commitment to the fundamental rights of the 

citizens, which would be reflected in the wording of the Constitution itself.35 

It is evident that from the beginning, the Assembly held a collective 

consciousness of the importance of protecting human rights, and that rights 

discourse would be fundamental to the operation of the post-World War II 

global community. 36 

 

In April 1947, Sardar Vallabhbhai Patel submitted an interim report on 

fundamental rights to the Assembly, on behalf of the Advisory Committees 

on Fundamental Rights and Minorities. This report would act as an advisory 

document in the structuring of the human rights-related sections of the 

 
34 Lok Sabha debates Volume I, December 13 1947. 

35  In particular, it dedicated itself to the drafting of a Constitution 

 

“(5) WHEREIN shall be guaranteed and secured to all the people of India justice, social, 

economic and political; equality of status, of opportunity, and before the law; freedom of 

thought, expression, belief, faith worship, vocation, association and action, subject to law and 

public morality; and  

 

(6) WHEREIN adequate safeguards shall be provided for minorities, backward and tribal 

areas, and depressed and other backward classes...” 

36 Narain (n 30) at 113. 
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eventual Constitution. It followed a structure that referenced the recent 

adoption of Bunreacht na hÉireann (Chapter 3) in dividing fundamental rights 

protection into two categories: justiciable rights, and non-justiciable rights 

(which would become the Directive Principles of State Policy). The attention 

given to making sure that these rights would be justiciable was attributed to 

the similar consideration given to citizens in the Constitution of the United 

States of America. In advancing the non-justiciable rights, Patel stated that 

the aim was that “the constitution should include certain directives of State 

policy which, though not cognisable in any court of law, should be regarded 

as fundamental in the governance of the country.”37 

 

The considerations of fundamental rights would eventually form Parts III and 

IV of the enacted Constitution. Both sets of rights would become relevant 

with regard to the strategic litigation later undertaken in the Naz and NALSA 

cases. Part III, the Fundamental Rights, contains the justiciable rights. Article 

14 states the right to equality; that “[t]he State shall not deny to any person 

equality before the law or the equal protection of the laws within the territory 

of India.” Article 15 sets out the protections against discrimination “on 

grounds only of religion, race, caste, sex, place of birth or any of them”. 

Equally, as amended in 1951, it provides that “[n]othing in this article or in 

clause (2) of article 29 shall prevent the State from making any special 

provision for the advancement of any socially and educationally backward 

classes of citizens or for the Scheduled Castes and the Scheduled Tribes.” 

Article 19 contains the protections of freedom of speech, expression, 

assembly, and travel. Article 21 protects the right to life and personal liberty. 

Article 32 provides for the Supreme Court’s ability to rule on remedies for 

violations of Part III rights.  

 

Part IV contains the Directive Principles of State Policy. These rights are non-

justiciable, but it is “the duty of the State to apply these principles in making 

 
37 Lok Sabha debates Volume III, April 29 1947. 
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laws”. The State is instructed to take care that “justice, social, economic and 

political, shall inform all the institutions of the national life”. Article 46 tasks 

the State “promot[ing] with special care the educational and economic 

interests of the weaker sections of the people, and, in particular, of the 

Scheduled Castes and the Scheduled Tribes, and shall protect them from 

social injustice and all forms of exploitation.” 

 

Another Directive Principle, Article 51, requires that the state “foster respect 

for international law and treaty obligations,” while Article 253 validates 

Parliamentary affirmation of treaties or conventions of international law 

entered into by India - including the ICCPR and ICESCR, which would later 

be relied upon with reference to the violations of Convention rights 

experienced by gender- and sexuality-based minorities in public interest 

litigations. 

 

 

Narain writes that “[p]ostcolonial constitutions have often been understood 

as providing: “a historic bridge between the past of a deeply divided society 

characterized by strife, conflict, untold suffering and injustice, and a future 

founded on the recognition of human rights, democracy and peaceful co-

existence.”38 This motivation is clearly seen in the Indian Constitution, a 

document which writes into itself the foundations for a policy of social justice 

and respect vital to the constructed modernity of the newly independent 

postcolonial nation - as Narain goes on to state, “a moral autobiography, 

which promised a new future while explicitly rejecting the colonial past.”39  

 

In parallel to the growth of awareness and respect of the discourse of 

justiciable human rights, the Hindu nationalist movement was also rapidly 

 
38 Vrinda Narain, (n 30), at 109. 

39 Ibid at 110. 
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widening its influence over social affairs in the newly independent state.40 

This was not a new movement - as previously discussed, from the earliest 

times of the independence movement, the identification of Indian nationalism 

with Hindu values41 had been used by political leaders as a rallying point for 

the opposition of indigenous Indian culture to British colonialism. Following 

the partition with Pakistan in 1947, India could more rigidly self-define as a 

Hindu state (Hindu Rashtra), and religious leaders were free to use their 

influence to alter or redefine the new consciousness of social rights according 

to their beliefs. 

 

The Hindu Right was and remains a communalist movement, relying on 

religious divisions to define relationships within society. The redefinition of 

“equality and secularism” by its politicians would have lasting consequences 

for the manner in which lawmakers were to consider the question of minority 

groups’ rights.42  

 

The concept of “equality” used in this manner had two aspects: formal 

equality, and difference/diversity. In the beginning, questions of equality 

pertained in the main to questions of religion and secularism, two modes of a 

secular state were introduced: Jawaharlal Nehru’s secularism, which 

envisioned a separation of church and state in the European model, and 

Gandhi’s sarva dharma sambhava, which held that in the Indian context, 

separation of religion and policy-making was not practicable - therefore 

“respect for all religions” was the best manner in which to run a secular state. 

Unfortunately, in a setting with a distinct majority whose philosophy sets the 

benchmark for legal and political discourse, admittance to the table for a 

minority group involves a degree of othering - of acceptance of their minority 

 
40 On this, see generally Ratna Kapur and Brenda Cossman, Subversive Sites: Feminist 

Engagements with Law in India (Sage Publications 1996) and Brenda Cossman and Ratna 

Kapur, Secularism’s Last Sigh? Hindutva and the (Mis)Rule of Law (Oxford University 

Press 2001). 

41 Cossman and Kapur, Secularism’s Last Sigh at 7. 

42 Kapur and Cossman, Subversive Sites at 233 and following. 
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status. In this arrangement, as Cossman notes, “[t]oleration… comes to 

displace neutrality” within secularism.43  

 

Thus formal equality was used to address claims by minorities that their rights 

were not recognised by attempting to institute a policy of treating minorities 

in the same manner as their comparative majorities.44 In using this policy with 

regard to the rights put in place by the new Constitution, formal equality 

considered that Article 30, which provides that religious minority groups be 

allowed to operate their own educational institutes, was favouring those 

minorities with a preference that contravened the official policy of 

secularism.45 In words not unfamiliar to our current political climate, these 

concessions to the needs of minorities were even considered to be 

‘appeasement’, and could lead to the oppression of the majority by the 

demands of the minority.46  

 

Of course, the lasting harm which comes from this philosophy lies not only 

in the withholding of resources or recognition from the minority in the short 

term, but the institution of a viewpoint wherein the needs and positions of the 

majority remain uninterrogated, and become normalised. This was to be the 

case with the institutionalisation of a strictly divided gender binary, which 

would operate to marginalise gender minorities as well as to limit the freedom 

of women under the patriarchal system.  

 

The philosophy of formal equality also included the recognition of 

‘difference’ and ‘diversity’. Formal equality demands that all people are 

treated equally; however, Hindu Right philosophy states that all people are 

 
43 Cossman and Kapur, Secularism’s Last Sigh at 59 and following. 

44 Kapur and Cossman, Subversive Sites at 238. 

45 Ibid. 

46 Ibid at 239. 
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only truly equal in spirit. The existence of disparity on the material plane is 

natural and unavoidable, meaning that we should aim for harmony among 

societal groups.47 This philosophy also means that there is no immediate need 

to work toward the elimination of all material inequalities, as long as - 

formally - there remains a policy of equal treatment. 

 

This line of thinking naturally applies itself as much to gender roles as to any 

other societal division.48 If men and women are demonstrably different, then 

it is appropriate to treat them differently as long as they receive the same 

amount of formal equality by law. Therefore, the concept of human rights and 

protections begins to apply to groups of persons instead of to the individual. 

In parallel, breaches of rights start to become thought of as events that also 

happen at the group level as opposed to the individual; the communalist 

ideology allows for harm to ‘women’ instead of harms affecting each 

individual woman.  

 

Equally, as this redefinition of parties open to harms under law was 

happening, the ideology of the Hindu Right was also driving societal roles 

available to men and women into narrower binary categories. Women were 

understood to be homemakers, to whom heteronormative rules applied. 

Anything outside of this area was treated with disdain; for instance, as 

Cossman and Kapur cite, lesbianism was deemed “vulgar and irrelevant in 

the Indian context”. Equally, women “who want to become men and want to 

make other women like men” were “worthy of ridicule”. The claims to culture 

which were said to underpin these norms were not, as advertised, rooted in 

historical values and customs which had been taken away from the Indian 

people by the advent of colonialism; as discussed, before colonial rule, same-

sex sexual behaviour and gender variance were known aspects of human 

nature and – while often marginalised – not outright forbidden or punished. 

 
47 Ibid at 241. 

48 Ibid at 245 and onward. 
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Instead, the morals and mores that the mid-twentieth century Hindu Right 

sought to cement into Indian society dated at the earliest from the importation 

of British Victorian values in the nineteenth century. Their cooption into an 

India which wanted to be “modern but not Western” was therefore ironic. 

 

Combining these two factors – the movement toward communalist 

philosophies and the shift to the religious Right – made a climate hostile to 

any deviance whether at an individual or societal level. The idea of non-

conformity as an injury to a moral society became popularised both in regard 

to discrimination such as sexism – which was, of course, not a rights breach 

to an individual woman, but a failure to respect the communal class of 

'women' that could be alleged and fixed within a frameworks of formal 

equality – but also with regard to gender non-conformity, either deviating 

from the binarist model while identifying as one or other binary category, or 

gender variance such as that displayed by the hijras, kothis, and other non-

binary-identified persons. 

 

In such a climate, it seems less than surprising that communities of persons 

non-conforming with regard to sexuality, gender identity, and gender 

expresssion, are among the last to be recognised as rights-bearers. Written out 

of human rights narratives via the discourse of communalism, which 

dismisses the personal harms done to individuals in favour of judging whether 

the person’s societal standing contravenes moral codes, less visible to 

lawmakers than other marginalised groups such as women and Dalits, gender-

variant persons and others falling under the categories criminalised by Section 

377 did not seem to benefit from the promises of fundamental rights so 

important to the framers of the Constitution. Communities of hijras, such as 

those who feature in ethnographic work by Gayatri Reddy, suffer not only 

from the discrimination and targeting caused by the criminal status afforded 

their sexuality, but also from impoverished living conditions and religious 
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minority status.49 Queer subjects and voices were alienated from mainstream 

discourse via criminalisation and fear, along with a continued excision from 

the, “norms of behaviour and sexual conduct that are deeply implicated in the 

identity of the nation.”50 As identities that, “produce anxiety over the threat 

they pose to the identity of the nation-state”,51 gender- and sexuality-based 

minorities required a firmer basis on which to advocate for their status. It can 

be argued that they have achieved this by reaching for a more globalised 

approach to identity-based rights claims that have encroached on, if not 

supplanted, the previous and indigenous identities that were present before 

the advent of colonialism. 

 

The strategic use of globalised identity claims is particularly evident in the 

litigation before India’s superior Courts on the contested questions of gender 

recognition, identities, and rights. Linking the domestic issues of concern to 

internationally accepted human rights standards proved to be a successful 

strategy for the litigants in the Naz Foundation v NCT Delhi, NALSA v Union 

of India, and Johar v Union of India cases, as discussed in the next section.  

 

 

5.3 Queering India in the Courts 

 

This section of the examination of gender identity and human rights in the 

Indian context revolves around the higher courts’ decisions of the last decade, 

most notably Naz Foundation v NCT Delhi and NALSA v Union of India. 

However, it also examines the context in which these cases were taken, the 

manner in which they were argued, and the influences from international legal 

sources that came to bear on both pleadings and decisions. In this section the 

 
49 Reddy’s hijra acquaintances in Hyderabad identify primarily as Islamic by religion.  

50 Kapur (n 13), at 38. 

51 Ibid at 45. 
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tipping point for India’s engagement with gender- and sexuality-based 

minorities is shown to have its sources in the nationalist and globalist 

movements of twentieth century Indian politics, as well as direct invocation 

of national and international courts and conventions of human rights.  

 

Evident throughout both decisions is an openness to international  human 

rights standards and sources of law that is explicitly tied to the courts’ 

willingness to engage in judicial activism and a purposive approach to 

constitutional interpretation. India has, since its earliest days, looked beyond 

its borders for approaches to fundamental rights-based law-making and 

jurisprudence. The Constitution itself has been characterised as a “manifesto 

for social change”, which was “intended to return the imperial gaze to 

construct the modern Indian nation on the values of equality and the rule of 

law.”52 The legal system of a nation once subjugated by external force chose 

to exercise its own power in the drafting of a Constitution founded deeply in 

international human rights law and comparative international jurisprudence. 

Narain writes that the Constutition, “mandates the state to redress not just the 

injustices of the colonial past but also ancient wrongs such as untouchability, 

the status of women, and Hindu patriarchy”.53 Such a Constitution not only 

envisages but enables judicial engagement and public interest litigation, a 

characteristic undoubtedly envisioned by the drafters and inviting comparison 

with the Constitutions of other postcolonial, rights-focussed states such as 

Brazil and South Africa.54  

 

In structuring the document to contain both fundamental and directly 

justiciable rights, but also the Directive Principles of Social Policy, the 

drafters created space for minority rights challenges beyond those directly 

visible to them in the 1940s; as Baxi writes, the Directive Principles, “provide 

 
52 Narain (n 30) at 109-110. 

53 Ibid at 113. 

54 See generally Arvind Narrain, ‘Brazil, India, and South Africa: Transformative 

Constitutions and their Role in LGBT Struggles’, (2014) 20 SUR - Int'l J. on Hum Rts. 151.  
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critical social spaces for the politics of identity and difference by introducing 

dissonance,”55 into the legal system and society. This unlocks the inherent 

ability of the justice system to regard itself as a force for social change in a 

system where constitutionalism envisages, “a future of social justice which 

includes in its transformative praxes the struggle of disempowered groups.” 

 

The recent series of cases on sexual orientation and gender identity find their 

basis in this system which fosters public interest litigation, socially motivated 

cases whose petitioners could access the courts under the broad rules on locus 

standi which do not limit eligible parties to those suffering individual harms. 

Despite affecting populations which in many instances overlap, these cases 

display differing focusses in argument and remedies sought. Naz Foundation 

v NCT Delhi, the earlier case, centres on the criminalisation of same-sex 

sexual behaviour under the colonial Indian Penal Code, Section 377. This 

section amounts to a de facto criminalisation of sexual relationships between 

persons of the same sex, as well as those persons within the gender-variant 

community who were male-designated at birth who engage in sex with men. 

The remedy sought is a revocation of the use of S377 to persecute these 

persons - a remedy which is colloquially termed as a decriminalisation of 

homosexuality. In the latter case, NALSA v Union of India, the focus is not on 

decriminalisation (despite S377’s applicability to the injured parties in this 

case also), but a rights-based claim for recognition and social status. This 

distinction is obviously in the manner in which they are argued - as Akali 

writes, the NALSA arguments primarily focus on Article 14 equality 

contentions, while those in Naz centre on the Article 21 right to privacy.56  

 

 

 
55 Upendra Baxi quoted in Narain (n 30) ibid, at 116.  

56 Siddharth Mohansingh Akali, ‘Learning from Suresh Kumar Koushal v. Naz Foundation 

Through Introspection, Inclusion, and Intersectionality: Suggestions from Within Indian 

Queer Justice Movements’ (2016) 31 Berkeley Journal of Gender, Law, and Justice 121. 
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5.3.1 Naz Foundation v Government of NCT Delhi 

 

Naz Foundation v NCT Delhi, the 2009 decision of the Delhi High Court 

(hereafter Naz) became a landmark for gender-diverse persons and persons of 

non-heteronormative sexuality when the Court decided to read down the use 

of Section 377 of the Indian Penal Code criminalising ‘carnal intercourse 

against the order of nature’ with respect to consensual sexual activity between 

adults. It was taken as a public interest litigation by the Naz Foundation and 

the Lawyers’ Collective, challenging the discriminatory and restrictive nature 

of the Section and alleging breaches of human rights law by the Section’s 

continued existence.  

 

Naz Foundation is a group based in Delhi which works with persons and 

families living with HIV/AIDS. Based on their work with this sector, they 

filed the writ petition to have Section 377 declared unconstitutional as a 

breach of Articles 14 (right to equality), 15 (protection against 

discrimination), 19 (freedom of expression), and 21 (right to life and personal 

liberty) of the Indian Constitution.57 Submissions to the Court by the 

petitioners included “foreign judgments”58 as well as arguments based around 

Indian constitutional rights and guarantees. They submitted that S377 was 

unconstitutional in regard to private consensual acts between adults contrary 

to the aforementioned Constitutional provisions, as well as being 

unreasonable, arbitrary, and unfairly targeted on “the gay community”.59 

They also argued, with regard to those rights, that “morality by itself cannot 

 
57  Naz stated that “HIV/AIDS prevention efforts were found to be severely impaired by 

discriminatory attitudes exhibited by state agencies towards gay community, MSM or trans-

gendered [sic] individuals, under the cover of enforcement of Section 377 IPC, as a result 

of which basic fundamental human rights of such individuals/groups (in minority) stood 

denied and they were subjected to abuse, harassment, assault from public and public 

authorities.” They argue that S377 “serves as the weapon for police abuse; detaining and 

questioning, extortion, harassment, forced sex, payment of hush money; and perpetuates 

negative and discriminatory beliefs towards same-sex relations and sexuality minorities; 

which consequently drive the activities of gay men and MSM, as well as sexuality 

minorities underground thereby crippling HIV/AIDS prevention efforts.” Naz at pp6-7. 

58 Naz, paragraph 23. 

59 Naz, paragraph 24i. 
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be a valid ground for restricti[ons]”. Not only is Indian society “vibrant, 

diverse, and democratic”, with “significant support” for homosexuals, but 

courts in other jurisdictions have struck down laws of this nature on the 

grounds of “privacy or dignity or equality”. The petitioners saw no reason 

why India cannot join this category.  

 

By contrast, the submissions from Government counsel were introspective 

and based around social mores rather than ideas of justice. He rejects the 

example set by other jurisdictions on the basis that “in the western societies 

the morality standards are not as high as in India.”60 Counsel for other 

government departments go further, stating that “Indian society considers 

homosexuality to be repugnant, immoral and contrary to the cultural norms 

of the country”, and for that reason S377, which cuts down on “rampant 

homosexuality”, is actually a factor which helps contribute to the control of 

HIV/AIDS.61 The government’s response, however, finds its basis in the 

majoritarian philosophy of communalism, wherein deviance from the morals 

imposed on society by those with political power is punished both literally 

(by criminalisation) and figuratively (by the transmission of HIV/AIDS 

through non-heteronormative sexual activity).  

 

In consideration of Article 21, which on its face protects the rights to “life and 

personal liberty”, the Court follows a chain of precedents starting with the 

case of Maneka Gandhi v Union of India62 to show the development of the 

doctrines of dignity and privacy under Article 21.63 The consideration of the 

 
60 Naz, paragraph 24ii. 

61 Naz, paragraph 24iii. 

62 1978 SCR (2) 621 

63 The Maneka Gandhi case “held that the expression “personal liberty” in Article 21 is of 

the widest amplitude and it covers a variety of rights which go to constitute the personal 

liberty of man”#. In addition to this, it formulated the test which needed to be applied in 

order to justify interference by law with one of these rights:  

 

(i) it must prescribe a procedure;  
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right to privacy64 draws strongly on international jurisprudence and standards 

around human rights. It cites the United Nations, both the International 

Convention on Civil and Political Rights (ICCPR) and decisions of the UN 

Human Rights Committee; the European Court of Human Rights upholding 

the European Convention on Human Rights; and examples from South 

African and, extensively, United States jurisprudence - the development of 

the doctrine of privacy which culminated in Lawrence v Texas, another case 

on the criminalisation of same-sex sexual acts. While the Indian Constitution 

does not contain a specific right to privacy, jurisprudence of the Indian 

Supreme Court has written one into the ranks of fundamental rights covered 

by the Constitution.65  

 

The Court formulates its understanding of the right to privacy thus: “to protect 

a “private space in which man may become and remain himself”. The ability 

to do so is exercised in accordance with individual autonomy.”66 Sexual 

orientation and expression - and, of course, gender identity as a factor in this 

- must be held to fall within that space of rights exercised in accordance with 

autonomy and therefore a matter of privacy before the Constitution. In 

support of its decision to uphold the human right to privacy with relation to 

sexual orientation and acts, the Court cites the Yogyakarta Principles.67 The 

Court holds that the existence of S377 “denies a person's dignity and 

criminalises his or her core identity solely on account of his or her sexuality 

 
(ii) the procedure must withstand a test of one or more of the fundamental rights 

conferred under Article 19 which may be applicable in a given situation; and  

(iii) it must also be liable to be tested with reference to Article 14. 

 

The test for Article 14 interference requires that “the law and procedure authorising 

interference with the personal liberty must also be right and just and fair and not arbitrary, 

fanciful or oppressive”.  

64 Naz, paragraph 29 and following. 

65 Naz, paragraph 35 and following. 

66 Naz, paragraph 40.  

67 Naz, paragraph 42. 
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and thus violates Article 21 of the Constitution. As it stands, Section 377 IPC 

denies a gay person a right to full personhood which is implicit in notion of 

life [sic] under Article 21 of the Constitution.”68 

 

The impact of criminalisation on the lives of persons thus stigmatised is 

analysed in a section of reasoning which draws on legal instruments from the 

colonial period to the present day, as well as empirical research on the 

psychological impact of criminalisation of same-sex sexual behaviour. 

Rejecting the argument made by counsel for the Government that as S377 is 

not routinely enforced against MSM/persons of non-normative sexual or 

gender expression, the Court states that S377 “reduce[s] gay men or women 

to what one author has referred to as “unapprehended felons””, resulting in 

“misery and fear... harassment, blackmail, extortion and discrimination.” It 

goes on to specifically cite the damage done to the hijra/”eunuch”/gender-

variant community owing to the Criminal Tribes Act 1871, previously 

discussed, the stigma of which has continued to bear on the public perception 

and status of those persons.69  

 

The Court concludes that, “[t]he criminalisation of homosexuality condemns 

in perpetuity a sizable section of society and forces them to live their lives in 

the shadow of harassment, exploitation, humiliation, cruel and degrading 

treatment at the hands of the law enforcement machinery.”70 

 

In examining the references to public health and morality, the Naz Court 

firstly places the right to health as found in Article 12 of the International 

Convention on Economic, Social, and Cultural Rights, within the scope of the 

 
68 Naz, paragraph 48. 

69 Naz, paragraph 50. 

70 Naz, paragraph 52. 
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Article 21 right to life.71 Moving from public health to public morality, the 

Court quotes with approval Kennedy J from the US Supreme Court in the 

Lawrence decision, holding that public moral disapproval is not a compelling 

state interest that justifies upholding a criminalisation of this nature. It goes 

on to make a distinction between public morality, which is characterised as,  

 

“...based on shifting and subjecting notions of right and wrong”, and 

constitutional morality, or the values by which the Constitution was 

drafted and intended to be followed. The fundamental rights and 

directive principles provisions are “the conscience of the 

Constitution”; they exist to “foster the social revolution by creating a 

society egalitarian to the extent that all citizens were to be equally free 

from coercion or restriction by the state, or by society”. It stands to 

reason, therefore, that S377 breaches constitutional morality, and that 

“constitutional morality must outweigh the argument of public 

morality, even if it be the majoritarian view”.  

 

The next Constitutional provision examined by the Court is the protection of 

equality, Article 14. It found that the provision is not “facially neutral”, as it 

targets acts made, in the main, by “the homosexuals as a class.”72 Within the 

limited language used by the Court in this case, the implication is clear: the 

operation of S377, still in existence since colonial times, keeps in existence a 

queerphobic and transphobic norm which does not accord with the liberating 

vision intended by the Constitution’s framers. The Naz Court goes on to 

define sexual orientation as a prohibited ground of discrimination under the 

Article 15 prohibition on sex discrimination. Unlike the relic of colonial law 

under discussion, the Constitution must not freeze itself in time but “remai[n] 

 
71  It also quotes General Comment 14 from CESCR, which describes the right to health as 

a group of ‘freedoms and entitlements’, along with statements from UNAIDS and other 

agencies engaged in the fight against HIV/AIDS. 

72 Bret Boyce, ‘Sexuality and Gender Identity Under the Constitution of India’ (2015) 18 

Journal of Gender, Race, and Justice 1 at 38. 
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flexible enough to meet the newly emerging problems”73 brought before the 

courts.  

 

The Court concludes by allowing the writ petition and reading down the 

operation of S377 as it pertains to private consensual acts between adults until 

such time as Parliament chooses to amend the law. 

 

 

The pluralist approach to human rights taken by the Naz Court is a striking 

feature of the judgment. The Court uses international human rights law - both 

hard law, such as the Conventions to which India is a signatory, and soft law, 

such as the non-binding but influential Yogyakarta Principles; both decisions 

from multinational human rights bodies, and domestic courts across several 

continents. Naz locates India firmly within the modern international body of 

human rights-concerned states, as well as affirming its commitment to the 

global human rights framework by citing India’s voluntary commitment to 

United Nations human rights Conventions and with reference to decisions 

handed down by UN Committees. Raghavan describes the Court’s approach 

to interpretation in Naz as mixing, “originalism with pragmatism”, and, 

“reiterat[ing]... the founders’ vision to establish a catholic, inclusive, and 

tolerant republic.”74  The purposive reading of the Constitution, referring to, 

“the social revolution” as the aim of the document, unites with the current 

order of international human rights law in a way that echoes the hopes of the 

Constitutional drafters viewing the nascent United Nations in the late 1940s. 

 

The Court’s remark that the fundamental rights and directive principles in the 

Constitution have their roots, “deep in the struggle for independence” is 

 
73 Naz, paragraph 114. 

74 Vikram Raghavan, ‘Navigating the Noteworthy and Nebulous in Naz Foundation’, 

(2009) 2 NUJS L. Rev. 397 at 398. 
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telling. In allowing the writ petition, the Court is not only vindicating these 

rights, but affirming that - unlike the direction of religious nationalist 

discourse - the basis of the Indian state and the basis of its human rights law 

are the same; although the long shadow of colonialism still remains in 

sections of its law, the essence of Indian nationhood and Indian justice reject 

these colonial remnants and look both outward and inward to find sources of 

protections for Indian citizens. The Court does not consider “Indian values” 

to be those of political majoritarianism, but of Constitutional morality, which 

values equality, comparative international law, and the celebration of 

difference. 

 

The Court is using globalised influences in order to reject a globalised version 

of prejudice; looking to other, often Westernised, Constitutions and courts for 

resources by which to support its rejection of colonial normative paradigms. 

The Court does make reference at some points to India’s voluntary 

commitment to the United Nations, its Conventions and Treaty Bodies, but in 

other parts the comparative law cited is unrelated to India and to any bodies 

of which it is a member (the European Court of Human Rights, for example). 

It is, of course, evident that there is a difference between sources of law 

voluntarily sought and cited, and a legal system imposed by force by a 

conquering body - however, this is a useful point to note when considering 

the impact of international human rights frameworks on decisions handed 

down by postcolonial courts.  

 

Another manner in which the influences of globalised legal discourse is 

evident lies in the language used by the Court, and also that used by Naz 

Foundation itself. There is a confusing variety of terminology used in 

reference to the persons affected by S377: “MSM”, but also “gay” and 

“homosexual”; “Hijra/Aravani”, but also “transgender”. Naz Foundation 

describes itself as “a pioneer in providing services to the MSM and LGBT 

community in India”, with projects “focused on transgenders and homosexual 

men” and counselling services for “homosexuals, bisexuals, and 
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transgenders”.75 The Court finds that S377 targets “the homosexuals as a 

class”; it refers to “lesbians and transgenders”. This language, as discussed in 

Section 4.4, is often neither accurate nor appropriate for Indian gender-

diverse communities. 

 

However, it is also important to note that Westernised language has often 

been purposefully adopted by advocates for non-heteronormative sexuality 

and gender identity. When appealing to law- and policy-makers, the identity 

“gay” is legible and clear across jurisdictions, as are “gay rights” and 

“criminalised homosexuality”. Utilising globalised identity politics is, for 

activists, shorthand for projecting their situation onto the global screen and 

identifying with movements in other jurisdictions, while for courts and 

lawmakers, it fits their easy identification within the international framework 

of precedents. If the nuance expressed in traditional terms for sexualities and 

gender identities is lost, the ease of legibility within international human 

rights law may be a consolation in and of itself. This issue of the 

appropriateness of language and legal categorisation would also become of 

importance in the NALSA v Union of India judgment, to be discussed further 

in this Chapter.  

 

The framing of the Naz Foundation’s case was also of note. Rather than taking 

a theoretical case on privacy rights or non-discrimination - which they would 

have had locus standi to do, as a public interest litigation - they chose to centre 

the case around the socioeconomic right to health. This framing anchors the 

case, giving the Court a focus on which to orient their reasoning.  

 

The Naz decision also sets itself in opposition to the communalist philosophy 

discussed in relation to the worldview of the Hindu Right. It does this in two 

ways: firstly, by explicitly rejecting the view that the feelings of society with 

 
75 “The Naz Foundation (India) Trust web page” <http://nazindia.org/msm-and-lgbt/>, 

accessed 5th November 2019..  

http://nazindia.org/msm-and-lgbt/
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relation to homosexuality are sufficient to merit the retention of S377, and 

secondly, by locating the rights to privacy, dignity, and equality within the 

personhood of the individual. Tarunabh Khaitan, quoted in Boyce’s study of 

SOGI under the Indian Constitution, links this respect for autonomy with the 

nationalist philosophy of swaraj: “At the national level, the struggle for swaraj 

was the struggle for independence and democratic self-government; at the 

personal level, it is the struggle for individual autonomy.”76 

 

Regrettably, the Naz decision would be overruled several years later, in 

Koushal v Naz Foundation in the Indian Supreme Court. The decision in 

Koushal is frequently derided by legal commentators for its inconsistency and 

faulty reasoning;77 nevertheless, it placed S377 back into operation with 

regard to consensual same-sex behaviour between adults. It is not proposed 

to discuss Koushal at length in this commentary; however, it is a stark contrast 

between the decision in Koushal, which is, by any standards, unsympathetic 

to the persons it affects (describing them as “a miniscule fraction of the 

country’s population”78 who are contesting for their “so-called”79 rights) and 

the judicial engagement of a different bench of the Supreme Court shortly 

afterward in NALSA. Koushal “withdrew the legal potential for gay people to 

become fully legible subjects… [and] brought to a halt efforts by LGBT and 

human rights groups working to consolidate the triumph of the 2009 decision 

[in Naz], which had included advocacy in favour of same-sex marriage.”80 

 
76 Boyce (n 69) at 40. 

77 The Indian Constitutional Law and Philosophy blog’s analysis entitled “The Unbearable 

Wrongness of Koushal v Naz” is typical of the genre 

<https://indconlawphil.wordpress.com/2013/12/11/the-unbearable-wrongness-of-koushal-

vs-naz-foundation/> (accessed 5th November 2019), as is the Oxford Human Rights Hub’s 

‘Of Koushal v NAZ Foundation’s Several Travesties: Discrimination and Democracy’ 

<http://ohrh.law.ox.ac.uk/of-koushal-v-naz-foundations-several-travesties-discrimination-

and-democracy/> (accessed 5th November 2019). 

78 Koushal, paragraph 42. 

79 Koushal, paragraph 52 

80 Ratna Kapur, Gender, Alterity and Human Rights: Freedom in a Fishbowl (Edward Elgar 

Pub, Inc 2018), at 55. 

https://indconlawphil.wordpress.com/2013/12/11/the-unbearable-wrongness-of-koushal-vs-naz-foundation/
https://indconlawphil.wordpress.com/2013/12/11/the-unbearable-wrongness-of-koushal-vs-naz-foundation/
http://ohrh.law.ox.ac.uk/of-koushal-v-naz-foundations-several-travesties-discrimination-and-democracy/
http://ohrh.law.ox.ac.uk/of-koushal-v-naz-foundations-several-travesties-discrimination-and-democracy/
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Koushal also displays a turn away from the use of international law seen in 

Naz. As the Court states: “Though these [overseas] judgments shed 

considerable light on various aspects of this right and are informative in 

relation to the plight of sexual minorities, we feel that they  cannot be applied 

blindfolded for deciding the constitutionality  of the law enacted by the Indian 

Legislature”.81 Its “grave doubts” expressed about the use of international law 

by the Delhi High Court stand in opposition to the tradition of international 

human rights and social justice built into the Constitution it tries to so blankly 

defend. Rejecting the purposive approach shown by the Naz Court, the 

Koushal decision sees literalism as the only valid method of constitutional 

interpretation. In doing so, it returns to communalist ideology which alienates 

anything perceived as Other; there is no Article 14 violation found in the 

Koushal decision, because violators of S377 are seen as a different class of 

persons than those who do not commit “unnatural” acts. Confusingly, it also 

holds that S377 does not criminalise people, instead targeting “acts”; but how 

to reconcile this with the Article 14 justification that a class identity can be 

made up of those who do not conform to S377? The judgment is silent on this 

note. 

 

Also less than justified is the hostility to international law displayed in the 

Koushal decision. Working in the interests of the Indian people - in its opinion 

- the Court rejects the internationalist approach seen in Naz, preferring instead 

to uphold a relic of colonial times, put in place by a foreign power and bearing 

no resemblance to pre-colonial Indian society. Bamforth writes that the use 

of international legal materials cannot be considered prima facie imperialist; 

imperialism requires the subjugation of one people’s values for another’s 

inside a power dynamic of oppression.82 He cites the use of international law 

 
81 Ibid. 

82 Nicholas Bamforth, ‘An ‘imperial’ strategy? The use of comparative and international 

law in arguments about LGBT rights’ in Robert Leckey and Kim Brooks (eds), Queer 

Theory: Law, Culture, Empire (Routledge 2010), at 164. 
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in Naz not to overthrow but to uphold Indian values - by which we can read, 

Indian constitutional values - against a law that was unjust and imperial in 

nature. 

 

Regardless of the arguments relating to imperialism and the use of 

international law, to which this commentary returns following discussion of 

the NALSA case, there is no solid rationale for this approach.83 The Koushal 

Court makes no reference to the will of the Constitution’s drafters, or their 

arguments in favour of allowing for fundamental rights claims to be 

vindicated by the courts. Boyce states that the refusal to engage with 

international law “flies in the face of a long tradition of openness”.84 It instead 

refers members of minorities who allege that their rights have been violated 

to the Parliament, thus abdicating the responsibility accorded to the courts 

under the Constitution. 85 

 

 

5.3.2 NALSA v Union of India 

 

NALSA v Union of India was heard by the Indian Supreme Court in 2014, 

focussing specifically on gender-variant persons and becoming the first 

“transgender rights” case heard before the Supreme Court. Dutta writes86 that 

NALSA should be read in the context of political interest in gender variance 

which was becoming more mainstream in the late 2000s, with government 

working papers and an Expert Committee formed to discuss the rights and 

oppressions of the gender-diverse population, along with the previously cited 

 
83 Sujitha Subramanian, ‘The Indian Supreme Court Ruling in Koushal v Naz: Judicial 

Deference or Judicial Abdication?’ (2015) 47 Geo. Wash. Int'l L. Rev. 711 at 714. 

84 Boyce (n 69), 58.  

85 See generally Subramanian (n 83). 

86 Aniruddha Dutta, ‘Contradictory Tendencies: The Supreme Court’s NALSA Decision on 

Transgender Recognition and Rights’,  (2014) 5 J. Indian L. & Soc'y 225 at 226.  



287 
 

UNDP HIV/AIDS report, which had also been used by the Indian anti-AIDS 

agency, NACO. The word “transgender” was also becoming more prevalent 

as an umbrella term for gender diversity in state policy documents, compared 

to non-Anglophone terminology.87 Dutta sees this as a move toward the 

“gradual ongoing constitution of a national and transnational discourse” 

around gender identity. She goes on to write that the use of “transgender” in 

place of native terms attempts to unify the diverse range of gender identities 

in India into “stable and bounded identities”88 which are more easily 

managed, in a biopolitical sense, by the State. The NALSA judgment, while a 

watershed moment for the recognition of gender identity as a ground 

protected under the constitutional tradition of respect for minority rights, 

would only add to this worry insofar as the regulation/homogenisation of 

gender variance was concerned.  

 

The NALSA petition, filed as a public interest litigation by a group from the 

National Legal Services Authority, was entered on behalf of “the TG 

community” “who seek a legal declaration of their gender identity than the 

one assigned to them, male or female, at the time of birth and their prayer is 

that non-recognition of their gender identity violates Articles 14 and 21 of the 

Constitution of India.”89 The petitioners claim that the lack of gender 

recognition impacts gender-diverse persons in many ways, including 

“depriv[ation] of social and cultural participation and hence restricted access 

to education, health care and public places…discrimination to contest 

election, [sic] right to vote, employment, to get licences etc.” 90 

 

The question before the Court, therefore, is firstly whether gender 

recognition, either of binary or non-binary identity, should be allowable, and 

 
87 Dutta, ibid, at 228. 

88 Ibid. 

89 NALSA, paragraph 2. 

90 The Court goes on to state that “Hijras/Eunuchs, who also fall in that group, claim legal 

status as a third gender with all legal and constitutional protection.” NALSA, paragraph 5. 
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secondly whether non-recognition is unconstitutional under the right to 

equality and the right to life (this, of course, as shown in Naz, also contains 

the rights to privacy, dignity, and autonomy). The decision is broken into 

three sections: firstly, the opinion of Radhakrishnan J, followed by the 

concurring opinion of Sikri J, and finally, the directions for relief given by 

the two justices jointly.  

 

In his introduction, Radhakrishnan J displays a broad understanding of the 

range of gender identities and expressions falling under the transgender 

umbrella.91 He goes on to also include “Hijras, eunuchs, Kothis, Aravanis, 

Jogappas, Shiv-Shakthis, etc” with reference to gender variance within Indian 

history.92 The decision carries on to discuss the colonial imposition of S377 

and the Criminal Tribes Act, previously discussed, although the Court 

chooses to sidestep the issues raised by S377 and adjudicated in Naz and 

Koushal in favour of focussing on the specific legal and constitutional issues 

regarding gender recognition.  

 

In setting out the sources to which it will refer, the NALSA Court follows that 

of Naz, in citing firstly the UN Universal Declaration of Human Rights and 

the International Convention on Civil and Political Rights, along with the 

Yogyakarta Principles.93 Also comparably to the Naz Court, it goes on to 

make reference to decisions on gender recognition within domestic legal 

systems, including those of the UK, New Zealand, the US, and Australia, and 

 
91 He cited: “persons whose gender identity, gender expression or behavior does not 

conform to their biological sex” including “Hijras/Eunuchs… emasculated (castrated, 

nirvana) men, non-emasculated men (not castrated/akva/akka) and inter-sexed persons 

(hermaphrodites)... persons who intend to undergo Sex ReAssignment Surgery (SRS) or 

have undergone SRS…  persons who like to cross-dress in clothing of opposite gender…  a 

wide range of identities and experiences, including but not limited to pre-operative, post-

operative and non-operative transsexual people, who strongly identify with the gender 

opposite to their biological sex; male and female.” 

92 NALSA, paragraph 12. 

93 It goes on to consider in detail the publications of the United Nations Treaty Bodies, 

citing the Committee on Economic, Social, and Cultural Rights, the Committee on the 

Convention against Torture, and the Committee on the Elimination of Discrimination 

Against Women. (NALSA, paragraph 24.)  
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regional human rights institutions in the form of the Goodwin and I v United 

Kingdom decision of the European Court of Human Rights.94 Radhakrishnan 

J concludes that gender identity must be judged with regard to a psychological 

rather than a biological standard, and that gender-variant persons’ “rights 

have to be protected, irrespective of chromosomal sex, genitals, assigned birth 

sex, or implied gender role”.95 A variety of legislations on recognition for, 

and protection from discrimination of, gender-variant persons are also 

examined.96  

 

The discussion of the Indian situation which follows is detailed. Beginning 

by stating that gender recognition and, “guarantee to equality and non-

discrimination,”97 on the ground of gender identity or expression is gaining 

acceptance in international law and, therefore, should be applied in India, 

Radhakrishnan J illustrates the Court’s finding with a discussion of the many 

gender identities visible in Indian society and of the dangers courted by 

discrimination against gender-diverse persons. Like the Naz Court, it focusses 

on the breaches of the right to healthcare caused by transphobic 

discrimination, referring in detail to a United Nations Development Project 

report on the dangers to hijras and trans persons posed by the HIV/AIDS 

crisis. Among the suggestions made by the UNDP in this report is, “legal 

recognition of gender identity of hijras/TG” in order to allow for access to 

“basic civil rights such as access to health and public services, right to vote, 

right to contest elections, right to education, inheritance rights, and marriage 

and child adoption”.98 

 

 
94 NALSA, paragraph 25 and following.  

95 NALSA, paragraph 34. 

96 NALSA, paragraph 35 and following; UK, Australia, European Union, Germany, 

Argentina, USA, South Africa. 

97 NALSA, paragraph 43. 

98 NALSA, paragraph 45. 
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Furthermore, with regard to discrimination, Radhakrishnan J notes while that 

the most visible sector of gender-variant persons in India is the hijra 

community, persons identifying otherwise outside the binary, and transgender 

men, also experience discrimination and ill-treatment.99  

 

Returning to the international arena, Radhakrishnan J next highlights the 

international Conventions to which India is a voluntary signatory. Once more, 

the connections India has forged to the framework of international human 

rights are shown as a matter of principle and pride; the fact that although a 

signatory to the documents, India does not provide recognition or anti-

discrimination provision for gender-variant persons is signalled as a breach 

of duty.100  

 

It is also stated, as a point of law, that barring Indian law which conflicts with 

the international law in question, Articles 51 and 253 of the Constitution, 

foresee the Indian Courts implementing international law whether or not 

Parliament has specifically legislated for that eventuality.101 Therefore current 

 
99 NALSA, paragraph 46.  

100 As he states:  

 

“Due to the absence of suitable legislation protecting the rights of the members of 

the transgender community, they are facing discrimination in various areas and 

hence the necessity to follow the International Conventions to which India is a party 

and to give due respect to other non-binding International Conventions and 

principles. Constitution makers could not have envisaged that each and every human 

activity be guided, controlled, recognized or safeguarded by laws made by the 

legislature. Article 21 has been incorporated to safeguard those rights and a 

constitutional Court cannot be a mute spectator when those rights are violated…” 

(NALSA, paragraph 49.) 

101 It then goes further to note that:  

 

“Any international convention not inconsistent with the fundamental rights and in 

harmony with its spirit must be read into those provisions, e.g., Articles 14, 15, 19 

and 21 of the Constitution to enlarge the meaning and content thereof and to promote 

the object of constitutional guarantee. Principles discussed hereinbefore on TGs and 

the International Conventions, including Yogyakarta principles, which we have 

found not inconsistent with the various fundamental rights guaranteed under the 
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and future constitutional interpretation must not just be purposive with regard 

to the provisions of the Constitution itself, but also with reference to 

international laws to which India is a signatory, or a principled supporter, 

provided those laws are not in conflict with the fundamental principles of the 

Constitution itself. As a statement in favour of minority group rights, this is a 

watershed moment, strengthening at a stroke all protections given within the 

UN Conventions by making them as fully as possibly justiciable before the 

Indian courts. 

 

With this in mind, Radhakrishnan J turns his attention to the specific 

Constitutional provisions which are relevant to the question before it. 

Beginning with Article 14, the protection of equality, he cites the positive 

obligation on the State to protect the equal rights of transgender persons to 

“legal protection of laws in all spheres of State activity”.102 As Article 14 

specifies the phrasing “person”, it also legitimately applies to hijras and other 

non-binary-identified persons as well as those within the binary. The 

violence, ill-treatment, lack of access to vital services, and danger inflicted 

on gender-variant persons resulting from rampant discrimination is a clear 

contravention of Article 14.  

 

The question of discrimination on the grounds of sex under Articles 15 and 

16 is also considered.103 Once again, a purposive construction is used to read 

the protection of gender-diverse persons under discrimination based on sex, 

as “Constitution makers, it can be gathered, gave emphasis to the fundamental 

right against sex discrimination so as to prevent the direct or indirect attitude 

to treat people differently, for the reason of not being in conformity with 

 
Indian Constitution, must be recognized and followed, which has sufficient legal 

and historical justification in our country.” (NALSA, paragraph 53.) 

102 NALSA, paragraph 54. 

103 Article 15 includes the “requirement of taking affirmative action for the advancement of 

any socially and educationally backward classes”, while Article 16 means “a duty on the 

State to ensure that all citizens are treated equally in matters relating to employment and 

appointment by the State”. 
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stereotypical generalizations of binary genders. Both gender and biological 

attributes constitute distinct components of sex.”104 The State duties required 

by Articles 15 and 16 have not historically been guaranteed to gender-variant 

persons, a situation which breaches their constitutional rights as members of 

a “socially and educationally backward” group of citizens.105 These Articles, 

along with the Directive Principles and international human rights law, “call 

for social equality, which the TGs could realize [sic], only if facilities and 

opportunities are extended to them so that they can also live with dignity and 

equal status with other genders”.106 

 

The right to gender expression as a function of freedom of speech and 

expression is discussed under Article 19 of the Constitution: “all citizens shall 

have the right to freedom of speech and expression, which includes one’s 

right to expression of his self-identified gender. Self-identified gender can be 

expressed through dress, words, action or behavior or any other form.”107 

They go on to state that “Gender identity, therefore, lies at the core of one’s 

personal identity, gender expression and presentation and, therefore, it will 

have to be protected under Article 19(1)(a) of the Constitution of India… We, 

therefore, hold that values of privacy, self-identity, autonomy and personal 

integrity are fundamental rights guaranteed to members of the transgender 

community under Article 19(1)(a) of the Constitution of India”.108 

 

Article 21, which the Court states, “is the heart and soul of the Indian 

Constitution,”109 protects the right to life, including the rights to dignity, 

privacy, and autonomy. In a short section of the decision, the Court concludes 

 
104 NALSA, paragraph 59. 

105 NALSA, paragraph 60. 

106 NALSA, paragraph 61. 

107 NALSA, paragraph 62. 

108 NALSA, paragraph 66.  

109 NALSA, paragraph 67. 
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that “Self-determination of gender is an integral part of personal autonomy 

and self-expression and falls within the realm of personal liberty guaranteed 

under Article 21.”110 

 

Finally, the decision reaches the question of legal gender recognition. In a 

problematic passage, Radhakrishnan J declares that, firstly, “[s]elf-identified 

gender can be either male or female or a third gender. Hijras are identified as 

persons of third gender and are not identified either as male or female… 

Hijras, therefore, belong to a distinct socio-religious and cultural group and 

have, therefore, to be considered as a “third gender”.”111 This is partially 

incorrect: many hijras identify as women, or as transgender women, and not 

solely as ‘persons of third gender’. Radhakrishnan J states that under Article 

21 protects the right to self-determination of gender, and for that reason hijras 

must be considered to be of third gender. It then mentions “[n]onrecognition 

of the identity of Hijras/Transgenders” before going on to argue that 

Constitutional provisions, “take within their sweep Hijras/Transgenders and 

are not as such limited to male or female gender.”112 However, this falsely 

equates hijra identity with third-gender identity with transgender identity with 

non-binary identity, none of which terms are exactly equivalent and many 

permutations of which are almost mutually exclusive. Despite its earlier 

attention to the many and nuanced gender identities visible within Indian 

society, this final section of the NALSA decision seems to ignore the existence 

of binary-identified gender-variant persons, including many members of the 

hijra community.  

 

Sikri J begins his judgment by posing a similar question around language and 

the conceptual limits of what the Court sees as “transgender”. He states that 

“gender identity”, which is what is under question in the case, is two-

 
110 NALSA, paragraph 69. 

111 NALSA, paragraph 70. 

112 NALSA, paragraph 76. 
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faceted.113 Sikri J states that it is the second category which is at stake in 

NALSA.  

 

This is an obvious narrowing of the scope of the gender recognition question; 

it removes binary-identified transgender persons and many of the nuanced 

gender-variance presentations in society from its application. Like the 

statements of Radhakrishnan J, this formulation attempts to vindicate self-

declaration and the right to identify as transgender and as outside the binary; 

however, it oversteps in decreeing that “transgender” and non-binary are the 

only identities being claimed. In attempting to liberate gender-variant persons 

from the heteronormative social framework, it unfortunately only imposes 

another normative framework on those persons. Going on to state that “not 

giving [transgender persons] the status of a third gender results in depriving 

the community of TGs of many of their valuable rights and privileges”114,,it 

is clear that the interpretation of gender recognition as being third-gender 

based it is the structure on which the judgment is based. 

 

The universalist approach to human rights taken by Sikri J is expressed as 

follows: “human rights exist irrespective of the question whether they are 

granted or recognized by the legal and social system within which we live. 

They are devices to evaluate these existing arrangements: ideally, these 

arrangements should not violate human rights.”115 The “basic spirit”116 of the 

Constitution lies in the protection of human rights, while the jurisprudence on 

 
113 Asking, “(a) Whether a person who is born as a male with predominantly female 

orientation (or vice-versa), has a right to get himself to be recognized as a female as per his 

choice moreso, when such a person after having undergone operational procedure, changes 

his/her sex as well;  

(b) Whether transgender (TG), who are neither males nor females, have a right to be 

identified and categorized as a “third gender”?” (NALSA, paragraph 79.) 

114 NALSA, paragraph 81. 

115 NALSA, paragraph 87. 

116 NALSA, paragraph 91. 
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Article 21 has “resurrected [the Directive Principles] as enforceable 

fundamental rights by the magic wand of judicial activism”.117 

 

Sikri J’s opinion carries a more biologically essentialist conception of gender 

variance than that of Radhakrishnan J, stating that:  “The transition from a 

man to a woman is not an overnight process... A person must first undergo 

hormone therapy and, if possible, live as a member of the desired sex for a 

while. To be eligible for hormone therapy, the person needs at least two 

psychiatrists to certify that he or she is mentally sound, and schizophrenia, 

depression and transvestism have to be ruled out first.”118 Sikri J goes on to 

state that “If a person has changed his/her sex in tune with his/her gender 

characteristics and perception ,which has become possible because of the 

advancement in medical science, and when that is permitted by in medical 

ethics with no legal embargo, we do not find any impediment, legal or 

otherwise, in giving due recognition to the gender identity based on the 

reassign sex [sic] after undergoing SRS.”119  (emphasis added) 

 

Returning to the question of societal discrimination against gender-variant 

persons, Sikri J refers to the international human rights framework founded 

on the Universal Declaration of Human Rights, and shows support for the 

establishment of gender identity as a recognised element of ‘sex’ for the 

purposes of anti-discrimination provisions.120 Regard is also given to the role 

of the Constitutional Court in ensuring minority rights as a function of its 

 
117 NALSA, paragraph 95. 

118  This is stated with regard to the story presented to the Court of a transgender woman 

named Sunaina; however, her experience as a binary-identified transgender person and her 

willingness to undergo medical intervention are not only not universal, but in no way 

applicable to many gender variant persons under the Indian jurisdiction. This extrapolation 

from individual to universal and its accompanying assumptions are an unfortunate aspect of 

a judgment which aims to vindicate the rights of this population. NALSA, at 103. 

119 NALSA, paragraph 105. 

120 “[Within India, the] Constitution has fulfilled its duty of providing rights to 

transgenders. Now it’s time for us to recognize this and to extend and interpret the 

Constitution in such a manner to ensure a dignified life of transgender people.” - although, 

once again, this is to be done by recognising gender-variant persons as ‘third-gender’. 
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mandate under the separation of powers; Sikri J explicitly refers to the 

Constitution’s enabling of the Court’s activist function.121 

 

The reliefs granted by the Supreme Court in NALSA are broad-ranging but 

nebulous in content. The first states that “Hijras, Eunuchs, apart from binary 

gender, be treated as “third gender””,122 while the second states “Transgender 

persons’ right to decide their self-identified gender is also upheld and the 

Centre and State Governments are directed to grant legal recognition of their 

gender identity such as male, female or as third gender.”123 Dutta notes that 

there is a contradiction evident in these directives,124 while Semmalar writes 

that there was apprehension among transgender women as to whether they 

would need to give up their female identity documents in favour of acquiring 

a ‘third-gender’ ID in order to access the services ordered in the rest of the 

directives.125 Dutta also notes the prohibited requirement that a person have 

undergone SRS in order to have their gender recognised, which is a positive 

development, but seems undercut by the decision’s earlier focus on how 

gender-variant people undergo medical intervention in order to “become” the 

opposite sex, how there is a psychological dysphoric element to gender 

variance, and the biological essentialism referred to at numerous points. She 

also writes that, as the Court passes the responsibility for legal gender 

recognition procedures on to Central and State governments, there are likely 

to be different procedures followed in different states (citing an account 

wherein the authorities in West Bengal demanded proof of SRS on a request 

for legal gender recognition).126  

 
121 NALSA, paragraph 122. 

122 NALSA, paragraph 129(1). 

123 NALSA, paragraph 129(2). 

124 Dutta (n 86), at 232.  

125 Gee Imaan Semmalar, “Gender Outlawed”, on Round Table India 

<http://roundtableindia.co.in/index.php?option=com_content&view=article&id=7377:beca

use-we-have-a-voice-too-the-supreme-court-judgment-on-third-gender-and-its-

implications&catid=120:gender&Itemid=133> (accessed 5th November 2019). 

126 Dutta, (n 86), at 233.  

http://roundtableindia.co.in/index.php?option=com_content&view=article&id=7377:because-we-have-a-voice-too-the-supreme-court-judgment-on-third-gender-and-its-implications&catid=120:gender&Itemid=133
http://roundtableindia.co.in/index.php?option=com_content&view=article&id=7377:because-we-have-a-voice-too-the-supreme-court-judgment-on-third-gender-and-its-implications&catid=120:gender&Itemid=133
http://roundtableindia.co.in/index.php?option=com_content&view=article&id=7377:because-we-have-a-voice-too-the-supreme-court-judgment-on-third-gender-and-its-implications&catid=120:gender&Itemid=133
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The self-determination philosophy of the judgment is also let down by the 

conflation of “hijra” and “transgender” within the rest of the directives. The 

“several sexual issues” undergone by “Hijra/Transgenders” mandate that 

HIV-related healthcare centres be specifically operated for them, along with 

provision for their accommodation in hospitals and other public facilities, 

including bathrooms.127 Central and State governments are also asked to 

provide measures to increase social inclusion and social welfare of 

transgender persons.  

 

The third directive orders that “Hijras/Transgenders” be treated as a ‘socially 

and economically backward class’, a status that would accord them 

affirmative action rights and reservations for employment, education, and 

access to state services. While a positive element of the directives, it is also 

socio-politically a controversial provision. Dutta wonders if the Court, in this 

section, are simply substituting gender for caste in the SEBC requirements, 

and if so, what the implications are for gender variant persons of differing 

status within the caste system. It seems to ignore the intersectionality of 

oppressions experienced by gender variant persons, as well as the political 

ramifications of designating a group of persons fragmented by other social 

factors as holding one identity.128 

 

 

5.3.4 Navtej Singh Johar v Union of India 

 

Concurrently with the Standing Committee’s consideration of the 2016 

Rights of Transgender Persons Bill (discussed further below), the Supreme 

 
127 NALSA, paragraph 129(4). 

128 Semmalar’s (n 125), conversations with gender variant Indians bear this complex 

situation out.  
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Court of India was hearing the case of Navtej Singh Johar v Union of India.129 

This case involved another challenge to the constitutionality of Section 377 

of the Indian Penal Code, which criminalised “unnatural” sexual acts and 

presented a de facto criminalisation of sex between partners assigned male at 

birth. Johar intended to overturn the 2013 decision of Koushal v Naz 

Foundation, which had itself struck down the ruling in Naz Foundation v NCT 

of Delhi.130 The petitioners in Johar alleged that Section 377 had violated 

their Constitutional rights to equality and autonomy,131 while the Indian 

Government did not defend the Section to the Court to the extent that it 

applied to consensual private acts between adults.132  

 

The Supreme Court, led by Misra CJ, held unanimously that Section 377 was 

in fact unconstitutional as it referred to consensual acts between adult 

partners. The broad-ranging judgment of Misra CJ is a strident defence of 

autonomy and dignity in one’s private relationships and situates the rights of 

same-sex partners to conduct their relationships directly in the fundamental 

rights provisions of the Indian Constitution. Misra CJ also offered a defence 

of transformative constitutionalism of itself, stating that the:  

 

“Indian Constitution is a great social document, almost revolutionary 

in its aim of transforming a medieval, hierarchical society into a 

modern, egalitarian democracy and its provisions can be 

comprehended only by a spacious, social science approach, not by 

pedantic, traditional legalism. The whole idea of having a Constitution 

is to guide the nation towards a resplendent future.”133 

 
129 Navtej Singh Johar & Ors. vs. Union of India, Writ Petition 76/2016, Supreme Court of 

India, 6th September 2018. 

130 Johar, Misra CJ, paragraph 10. 

131 Johar, Misra CJ, paragraph 15 and onward. 

132 Johar, Misra CJ, paragraph 35. 

133 Johar, Misra CJ, paragraph 95. 
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The Chief Justice went on to state that,  

 

“when a penal provision is challenged as being violative of the 

fundamental rights of a section of the society, notwithstanding the fact 

whether the said section of the society is a minority or a majority, the 

magna cum laude and creditable principle of constitutional morality, 

in a constitutional democracy like ours where the rule of law prevails, 

must not be allowed to be trampled by obscure notions of social 

morality which have no legal tenability134… Thus, the adoption of the 

Constitution, was, in a way, an instrument or agency for achieving 

constitutional morality and means to discourage the prevalent social 

morality at that time.”135 

 

This emphasis on the positive law effects of India’s transformative 

constitutionalism post-independence is a theme that  runs deeply through each 

judgment in the Johar decision. The case centres the Constitutional rights of 

queer Indians, declaring that those rights exist not simply despite how they 

live their lives, but because their lives are equal to those of any other citizen. 

As Misra CJ states:  

 

“the purpose of elevating certain rights to the stature of guaranteed 

fundamental rights is to insulate their exercise from the disdain of 

majorities, whether legislative or popular, and the guarantee of 

constitutional rights does not depend upon their exercise being 

favourably regarded by majoritarian opinion...136 When the liberty of 

even a single person of the society is smothered under some vague 

 
134 Johar, Misra CJ, paragraph 120. 

135 Johar, Misra CJ, paragraph 123. 

136 Johar, Misra CJ, paragraph 161. 
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and archival stipulation that it is against the order of nature... despite 

the fact that the exercise of such liberty is within the confines of 

his/her private space, then the signature of life melts and living 

becomes a bare subsistence and resultantly, the fundamental right of 

liberty of such an individual is abridged.”137 

 

While the main focus of the Johar case is on the right to same-sex sexual 

relationships, Misra CJ also speaks to the decision’s effects for the trans 

community, and to the situation of trans people more generally.  

 

“The very existence of Section 377 IPC criminalising transgenders 

casts a great stigma on an already oppressed and discriminated class 

of people. This stigma, oppression and prejudice has to be eradicated 

and the transgenders have to progress [to] full realization of their 

potential and equal opportunities in all walks of life… [T]he 

transgenders have stood firm with their formidable spirit, inspired 

commitment, strong determination and infinite hope and belief that 

has made them look for the rainbow in every cloud and lead the way 

to a future that would be the harbinger of liberation and emancipation 

from a certain bondage indescribable in words – towards the basic 

recognition of dignity and humanity of all and towards leading a life 

without pretence eschewing duality and ambivalence.” 

 

The reiteration of the rights of transgender and gender-variant persons seen 

in the Johar affirms the ongoing concern of the Indian Supreme Court for 

these marginalised communities. However, it was to prove more difficult to 

convert the broad recommendations of the judiciary into legislative action, as 

will be seen in the next Section. 

 

 
137 Johar, Misra CJ, paragraph 230. 
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5.4 Legislating for gender diversity 

 

The commencement of proceedings in the NALSA case spurred the Indian 

legislature to begin considering options for the recognition and rights of trans 

persons in the country. This debate produced two Bills; the first a Private 

Member’s Bill, which later lapsed and was replaced with the government-

sponsored Bill which is currently under debate to become legislation. This 

process has not been without controversy. The debate on the contents of the 

Bills has been contentious, with the current Bill being decried for not living 

up to the promises made in the NALSA judgment regarding the rights and 

reservations promised to gender-diverse communities. The influence of 

international human rights law is seen throughout the Report and Legislation 

stages, with references made to European and International Human Rights 

Law, as well as to  other comparative sources of law and policy.  

 

 

5.4.1 Reports and the 2014 Private Member’s Bill 

 

In January 2014, while NALSA was still ongoing, an Expert Committee 

established by the Government to investigate the issues published their 

Report.138 In the covering note to the Report, the Ministry of Social Justice 

and Empowerment explicitly cites the need to respond to the public interest 

litigations introduced on behalf of trans citizens in both NALSA and at the 

High Court of Mumbai. The parameters of the Committee’s work were 

defined as “to discuss the issues relating to Transgender community such as 

social stigma, discrimination, lack of education, public health care, 

employment opportunities, issue of various Government documents, etc” and 

 
138 Report of the Expert Committee on the Issues Relating to Transgender Persons, Ministry 

of Social Justice and Empowerment, January 27th 2014. 
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it was composed of representatives from Central and State governments, 

experts and activists from the trans community, and academics.139 

 

The Expert Committee Report is comprehensive and addresses many of the 

same areas as were introduced in pleadings in NALSA, including legal gender 

recognition, healthcare, education, and social welfare. It also makes 

recommendations for State policy on these issues, having considering them. 

At times, the Report shows a progressive attitude toward the transgender 

community, albeit one very much grounded in the realities of its sociocultural 

context: the societal alienation and economic disadvantage of most trans 

persons in India are pronounced throughout. 

 

Chapter 2 of the Report addresses “Constitutional Protection & 

Jurisprudence”. As much of the technicality of this section has been discussed 

in other areas of this chapter, this summary will focus briefly on some 

observations made by the Expert Committee. They begin by stating that “[i]n 

essence, the Constitution of India is 'sex blind', that is to say, the basic premise 

of equality before the law and equal protection of the law is based on a 

Constitutional mandate that the sex of a person is irrelevant save where the 

Constitution itself requires special provisions to be made for women,”140 and 

illustrate this point by reiterating the equality and non-discrimination articles 

of the Constitution. “The ‘Transgender’ community falls within the purview 

of the Constitution of India and thereby they are entitled to all the rights as 

guaranteed under the same.”141 More legislative support for the citizenship 

status of trans persons exists in Article 5 of the Constitution and the 

Citizenship Act 1955, which do not specify a sexual or gender identity 

criterion for citizenship, as well as the Registration of Births and Deaths Act 

 
139 Report of the Expert Committee, Preface. 

140 Report of the Expert Committee, p11. 

141 Report of the Expert Committee, p12. 
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1969.142 Lastly, the High Court judgment in Naz Foundation v NCT of Delhi 

is cited as it pertains to non-discrimination on the grounds of sexual 

identity.143  

 

Chapter 3 of the Report discusses “International Practices”, under the 

headings of Definitions, Judgments, and Legislation. The international 

jurisdictions and sources drawn from for definitions of gender, transgender, 

self-declaration, and legal gender recognition are broad.144 Many of the well-

known decisions on trans law are also cited.145 Finally, the section provides: 

“A brief description of gender identity-related laws in other countries (in 

relation to sex change operation, and feminisation procedures; and procedures 

for changing the sex in legal documents).”146  

 

The final legal gender recognition-related section of the Report is Chapter 4: 

Transgender Identity. In this Chapter, the Committee lay out options for the 

manner in which legal gender recognition could be legislated for. They utilise 

a paper by Chakrapani and Narrain147 for the United Nations Development 

Project, which puts forward three potential scenarios.148 Option 3, a self-

 
142 Report of the Expert Committee, p13. 

143 Ibid. 

144 Including Canada, the USA, Argentina, Australia, the Yogyakarta Principles, the 

International Bill of Gender Rights, and the United Nations General Assembly. 

145 Among them Attorney General of Australia v Kevin and Jennifer; B VerfGE [Federal 

Constitutional Court of Germany]; XY v Ontario; Sunil Babu Pant v Government of Nepal; 

and the series of English transgender employment discrimination cases 

146 This, in practice, is a citation of gender recognition laws from Argentina, the UK, 

Jersey, South Africa, Japan, Germany, and France. A notable omission from this chapter is 

the jurisprudence of the European Court of Human Rights, which is mentioned only in the 

context of the case B v France and its effects on French domestic policy. This could be 

explained by the authors seeking to rely directly on national legislation as a blueprint for 

India to potentially utilise in legislating; however, it is still curious that, for example, 

Goodwin v UK is not cited with regard to the Gender Recognition Act 2004. Report of the 

Expert Committee, p26. 

147 Chakrapani, V., and Narrain. A., “Legal recognition of gender identity of transgender 

people in India: current situation and potential options”, UN Development Project, 2012. 

148  Option 1 - Legal recognition of gender identity of transgender people as women or 

men 
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declaration basis with multiple gender choices, is the Expert Committee’s 

recommendation; however, they advocate self-declaration only so far as the 

individual’s choice of gender identity registration is concerned. As far as the 

procedure itself goes, they continue to cite the Chakrapani and Narrain 

recommendations for possible procedures.149 

 

Chakrapani and Narrain advocate the third option, which is the international 

best standard for legal gender recognition processes. However, the Expert 

Committee did not agree, stating that “in the Indian context it would be 

appropriate to follow the model suggested in the first option above in which 

the certification of transgender identity should be done by an authority, 

similar to the one adopted by the Tamil Nadu Government, wherein a 

transgender identity card is issued by the Aravanis Welfare Board on the basis 

of the clearance given by the District Level Screening Committee headed by 

District Magistrate/Collector and comprising Deputy Director (HS), District 

Social Welfare Officer, psychologist/psychiatrist and a representative of 

transgender community.”150 It is further recommended that “a third ‘gender’ 

identity known as ‘transgender’ may be recognized by a Government order 

 
Option 2 – Legal recognition of gender identity of transgender people as separate 

gender (‘Third Gender’ or ‘Transgender’) 

Option 3 - Legal recognition of gender identity of transgender people based on 

their choice– women, men or a separate gender (‘third gender’ or ‘transgender’). 

Report of the Expert Committee, p31. 

149  A ‘gender recognition certificate/document’ by a government authority… that 

usually deploys  

a committee to endorse gender identity 

- A medical certificate from a doctor that states the current sex/gender of the 

transgender person (this procedure is already being followed in some states of 

India). This would be specifically for change of gender from man to woman or 

woman to man. 

A self-affidavit or self-endorsement of gender identity submitted via a proper 

channel… This could be for persons who want to identify as ‘transgender’ or 

other. (Report of the Expert Committee, p33.) 

150 Ibid. 
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and for the long run; it may be examined whether a separate law will be 

desirable for this purpose.”151 

 

The recommendations are, therefore confusing. The Expert Committee seem 

to believe in a limited amount of autonomy in the gender recognition process: 

that an applicant be allowed to state the gender with which they identify, as 

long as it is one of the following: man, woman, or “transgender”. The status 

of “transgender” may need to be established on a legislative basis. The 

Committee further believe that hormonal or surgical interventions should not 

be a necessary part of the applicant’s history,152 whichever identity it is that 

they are claiming. However, once the application is made, it is recommended 

that the process be entrusted to a committee arranged by the State in which 

the applicant lives; such screening committee to include both government 

officials and medical professionals (as well as two representatives from the 

transgender community (a designation which is not further explained)). This 

is a curious mix of the self-evident and the restrictive. 

 

As pertains to trans adults, the Report states that:  

 

“[t]here is a perception that laws have been formulated in a binary 

framework and do not acknowledge their existence either as a third 

gender or as people whose gender identity is the opposite of that 

assigned at birth. This gives an impression that they have no legal 

protection and because of this, transgender adults are vulnerable to 

violence and discrimination from a range of institutional 

structures.”153  

 

 
151 Report of the Expert Committee, p34. 

152 Ibid. 

153 Report of the Expert Committee, p46. 
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It is understood that the lack of legal recognition available to trans persons 

delegitimises them as citizens, which affects all areas of their lives. “The 

discrimination inherent in institutions whose policies and systems reflect a 

binary gendered worldview prevents transgender people for applying to social 

welfare schemes, writing competitive exams, and seeking employment. Fear 

of being stigmatized or discriminated against, also causes many individuals 

to avoid processes (such as scheme applications) that may require an identity 

verification and disclosure of their transgender status.” A continued attention 

to the employment and educational needs of trans persons is displayed in 

Chapters 8 and 9 of the Report. Chapter 10 explores the need for Government 

to create a healthcare policy for gender-variant persons which is in line with 

international standards for best practice in transgender health. Chapter 11 

looks at the schemes that are already in place in Tamil Nadu for transgender 

welfare.  

 

 

Following the publication of the Expert Committee’s Report and the issuance 

of the NALSA judgment at the Supreme Court, a Private Member’s Bill was 

moved in the Rajya Sabha to legislate for transgender recognition and rights. 

The Bill was moved by Shri Tiruchi Siva, who described it as being, “for the 

formulation and implementation of a comprehensive national policy for 

ensuring overall development of the transgender persons and for their welfare 

to be undertaken by the State.”154 

 

The Rajya Sabha passed Shri Siva’s Bill after some debate in early 2015. It 

was strongly supported by many in the House, who noted the conditions in 

which trans people are forced to live while they lack rights and acceptance in 

India society. Shri Vivek Gupta noted that, “[t]hese people are still suffering 

from a 153 year-old colonial law, Section 377 of IPC. Any sex they have 

among themselves is accounted as an unnatural offence and punishable by a 

 
154 Tiruchi Siva, Rajya Sabha, Private Members’ Bill, 12th December 2014. 
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ten year jail. They have been denied the basic liberties to live… the Supreme 

Court in a landmark ruling has recognized them in 2014. However, the 

Government continues to ignore them.”155 

 

Shri Siva is a representative from the state of Tamil Nadu, which, “has been 

providing ration cards, and identity documents to third gender people with the 

appropriate gender category… also giving subsidy to all those transgenders 

who wish to undergo surgical treatment for change of their sex; and free 

housing programmes also.”156 He also cited the historical basis for the 

situation of trans persons in Indian society and the need to legislate in their 

interest.157 The Expert Committee’s Report and the NALSA judgment had 

made many suggestions which would have eased this discrimination, but, 

“nearly a year after the Supreme Court’s judgement and more than a year after 

the Expert Committee tabled its suggestions, most of them have not been 

effectively implemented.”158 

 

The Rights of Transgender Persons Bill, 2014, followed the precedents 

established by the NALSA Supreme Court and the Report of the Expert 

Committee. Part legal recognition scheme and part policy manifesto, the 

scope of the Bill was broad, with Chapter headings covering Rights and 

Entitlements;159 Education;160 Skill Development and Employment;161 Social 

 
155 Vivek Gupta, Rajya Sabha, Bills, 13th March 2015. 

156 Ibid, at p 370. 

157 Stating that “During the British rule… one must know that a law was enacted to 

supervise the deeds of Hijras, the Transgender community, called the Criminal Tribes Act, 

1871 which deemed the entire community of Hijras innately criminal and addicted to the 

systematic commission of non-bailable Offences… undoing centuries of discrimination that 

the transgender community has faced will require targeted intervention by the State.” Ibid 

at p 374. 

158 Ibid at p 375. 

159 Rights of Transgender Persons Bill, 2014, Chapter II. 

160 Rights of Transgender Persons Bill, 2014, Chapter III. 

161 Rights of Transgender Persons Bill, 2014, Chapter IV. 
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Security, Health, Rehabilitation and Recreation;162 as well as the 

establishment of the establishment of a National Commission for Transgender 

Persons163 and Transgender Rights Courts.164 The rights outlined included 

equality, non-discrimination, dignity and personal liberty, life in the 

community, personal integrity, protection from abuse, family life, education, 

employment, social security and healthcare schemes, and direct affirmative 

action with regard to public service jobs and public schools. 

 

However, while the Bill was applauded for its comprehensive attention to 

socioeconomic rights and the need for effective enforcement of the NALSA 

principles, some in the ruling BJP party criticised it for having “impractical 

clauses”.165 The Bill was passed by the Rajya Sabha - the first time in forty-

six years that either House had passed a Private Member’s Bill - but due to 

lack of support from the Government, it was allowed to lapse and did not 

come to a vote in the Lok Sabha. The Government, meanwhile, had been 

working on their own Bill, which was introduced to the Lok Sabha in 2016 

and referred to the Standing Committee on Social Justice and Empowerment 

for examination.  

 

 

5.4.2 Transgender Persons (Protection of Rights) Bill 2016 and 2018 

 

The 2016 Transgender Persons (Protection of Rights) Bill caused alarm 

among lawyers and trans activists on its publication. Far from the progressive 

principles exhibited in NALSA and in the Siva 2014 Bill, the 2016 Bill 

 
162 Rights of Transgender Persons Bill, 2014, Chapter V. 

163 Rights of Transgender Persons Bill, 2014, Chapter VII. 

164 Rights of Transgender Persons Bill, 2014, Chapter VIII.  

165 “RS passes Bill on transgender rights”, https://www.thehindu.com/news/national/rajya-

sabha-passes-private-bill-on-transgenders/article7138056.ece, accessed 5th November 

2019. 

https://www.thehindu.com/news/national/rajya-sabha-passes-private-bill-on-transgenders/article7138056.ece
https://www.thehindu.com/news/national/rajya-sabha-passes-private-bill-on-transgenders/article7138056.ece
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contained restrictive and often inaccurate clauses which would annul or 

severely alter the rights established by the Supreme Court in NALSA. 

 

Firstly, the definition of ‘transgender’ in the 2016 Bill is problematic.166 This 

definition negates the ability of binary-identified trans people to identify as 

male or female and requires that in order to be considered transgender and 

qualify for any protections under the Bill, one is prepared to be judged as 

“neither wholly” one’s gender or “a combination” of genders. This is 

particularly important because the Bill requires a trans person to attend a 

District Screening Committee in order to receive a gender recognition 

certificate, and only allows that certificate to recognise the person as 

“transgender,”167 - that is to say, it creates a de facto third gender into which 

all trans persons are placed and does not allow for the binary identification of 

many of the people whose applications it envisions. In the Indian context, 

although it is recognised that many gender-variant or gender-nonconforming 

persons will belong to a non-binary gender, there are many, especially 

younger, trans persons who adhere firmly to a trans-binary gender identity. 

 

The District Screening Committee was a departure from both the NALSA 

judgment and the 2014 Bill. In NALSA, the Supreme Court had upheld the 

rights of trans persons to self-identify their gender and to have that declaration 

be valid for the issuance of a gender recognition certificate. In the 2016 Bill, 

 
166 It defines a transgender person as  

 

a person who is—  

(A) neither wholly female nor wholly male; or  

(B) a combination of female or male; or  

(C) neither female nor male;  

and whose sense of gender does not match with the gender assigned to that person 

at the time of birth, and includes trans-men and trans-women, persons with 

intersex variations and gender-queers. (Transgender Persons (Protection of Rights) 

Bill 2016, Clause 2(i).) 

167 Transgender Persons (Protection of Rights) Bill 2016, Clause 6. 
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however, an applicant would have to go before a District Screening 

Committee before they could be issued the certificate which was necessary to 

invoke any of the rights given under the Bill.168 

 

This would mean that an applicant would have to be assessed by at least two 

medical professionals, as well as Government officials. While the inclusion 

of another trans person seems intended to be sympathetic to the applicant by 

having a peer on the interview panel, this could also form another method of 

gatekeeping - recall the limited identity barriers and the real likelihood of an 

applicant being considered ‘not trans enough’ if sufficient guidance or 

support is given. 

 

Some of the protections advised by the Expert Committee, the NALSA 

judgment, and the 2014 Bill are included in the text of the 2016 Bill, including 

the obligation on the Government to, “take steps to secure full and effective 

participation of transgender persons and their inclusion in society”. The anti-

discrimination provisions are more clearly defined than those in NALSA, 

interpreting the Supreme Court’s direction to “address social stigma and 

discrimination” by prohibiting discrimination in areas including:169 “(i) 

education; (ii) employment; (iii) healthcare; (iv) access to public goods and 

facilities; (v) right to movement; (vi) right to rent or own property; (vii) 

opportunity to hold public or private office; and (viii) access to a government 

 
168 The Screening Committees were to be composed of: 

 

(a) the Chief Medical Officer; 

(b) District Social Welfare Officer; 

(c) a Psychologist or Psychiatrist; 

(d) a representative of transgender community; and 

(e) an officer of the appropriate Government to be nominated by that Government.  

(Transgender Persons (Protection of Rights) Bill 2016, Clause 6(2).) 

169 PRS Legislative Research, Transgender Persons (Protection of Rights) Bill 2016, 

Legislative Brief, 28th October 2016. 
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or private establishment which has custody of a transgender person.” 

Furthermore, the Government was to be obliged to create a comprehensively 

healthcare system for trans persons.170 Of note also were the criminal offences 

created by the Bill.171 

 

 

The 2016 Bill was referred to the Standing Committee on Social Justice and 

Empowerment for their examination and report, which was published in July 

2017.172 The Standing Committee made a number of recommendations for 

amendments to the 2016 Bill. However, sections of the Standing Committee’s 

Report (SC Report) themselves are problematic or seemingly without 

 
170 Including: 

(a) a separate human immunodeficiency virus Sero-surveillance Centres; 

(b) to provide for medical care facility including sex reassignment surgery and 

hormonal therapy; 

(c) pre and post sex reassignment surgery and hormonal therapy counselling;... 

(f) to facilitate access to the transgender persons in the hospitals and other 

healthcare institutions and centres; 

(g) provision for coverage of medical expenses by a comprehensive insurance 

scheme for transgender persons. (Transgender Persons (Protection of 

Rights) Bill 2016, Clause 16.) 

171  Whoever,— 

(a) compels or entices a transgender person to indulge in the act of begging or 

other similar forms of forced or bonded labour other than any compulsory 

service for public purposes imposed by Government; 

(b) denies a transgender person the right of passage to a public place or obstructs 

such person from using or having access to a public place to which other 

membershave access to or a right to use; 

(c) forces or causes a transgender person to leave house-hold, village or other 

place of residence; 

(d) harms or injures or endangers the life, safety, health, or well-being, whether 

mental or physical, of a transgender person or tends to do acts including 

causing physical abuse, sexual abuse, verbal and emotional abuse and 

economic abuse; shall be punishable with imprisonment. (Transgender 

Persons (Protection of Rights) Bill, 2016, Clause 19.) 

172 Standing Committee on Social Justice and Empowerment, “Forty-Third Report: The 

Transgender Persons (Protection of Rights) Bill 2016”, July 2017. 
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reference to the work which preceded them. For example, the SC Report 

opens with a paragraph describing how:  

 

“Eunuchs are ubiquitous in India… Intersexual people are not visibly 

distinguishable in the West. In marked contrast, eunuchs in the Indian 

subcontinent are found to dress and behave differently, in addition to 

living apart in bands and groups… India and other South Asian 

countries are the only places where the tradition of eunuchs is 

prevalent today.”173  

 

In addition to use of the archaic language of “eunuchs”, this description is a 

confusion of several identities and social groupings and sets up a false 

India/West dichotomy. It continues:  

 

“[h]ere, the term 'eunuch' refers to only those people who wish to be 

treated as neither male nor female and embrace a lifestyle that is in 

conformity with their sexual divergence. This group does not include 

those intersex people who pretend to lead their lives as either males 

or females and embrace a normal lifestyle. For most Indians today, 

eunuch are 'diabolic creatures', a source of eternal disgust and 

perennial fear. They are looked upon as hapless and strange creatures, 

bereft of sexual potency. This is evident from the way the word 'hijra' 

is used in the day-to-day conversations of people. It is often found 

being used to abuse people.”174  

 

The abjection of trans persons here is striking - this Committee is advising 

legislators on protecting their rights, yet it uses rejected terminology, confuses 

 
173 Report of the Standing Committee (n 172), page 1.  

174 Report of the Standing Committee (n 172), p2. 
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transgender/hijra/intersex identities, and states that binary-identified and -

expressing trans persons are “pretend[ing]” to be their identified gender.  

 

The SC Report goes on to identify the colonial roots of much of the systematic 

discrimination against trans persons in modern India, as well as the intended 

goals of the 2016 Bill (this includes, in one case, “mak[ing] the transgender 

persons productive members of society” [emphasis added])175. Working 

through the text of the Bill, the SC Report makes recommendations for 

amendments to the provisions as presented. It notes that the word 

“rehabilitation” as used in the Bill “has a negative connotation indicating lack 

of agency… and would be better if substituted with the word “housing”).176  

In contrast to the Report’s introduction, the discussion of identities and 

possibilities for recognition is more nuanced.177 It criticises the Bill’s reliance 

on biological sex as a criterion and refers to the “neither wholly female or 

male” phrasing as “unscientific and primitive”.178 “[B]y conflating these 

definitions, the Bill completely misunderstands trans identities and severely 

restricts the constitutionally guaranteed right of transgender persons to self-

identify, which NALSA has upheld.”179  

 

The SC Report also criticises the anti-discrimination provisions of the Bill, 

stating that “without a definition of ‘discrimination’ for the purpose of this 

Act/law, it would be almost impossible to prohibit the same by the appropriate 

Governments… The Committee also find that the Bill does not provide for 

any mechanism by which [one engaging in the commission of discriminatory 

 
175 Report of the Standing Committee (n 172), p15. 

176 Report of the Standing Committee (n 172), p21. 

177 The Standing Committee describes the definition of “transgender person” as “the 

fulcrum of any legislation on transgender rights and welfare and the whole law would 

depend on the scope of this definition… [T]he proposed definition of ‘transgender person’ 

in the Bill is in stark contrast to global developments… More so, it... violates the 

fundamental rights to equality, dignity, autonomy.” Report of the Standing Committee (n 

172), p23. 

178 Report of the Standing Committee (n 172), p26. 

179 Report of the Standing Committee (n 172), p28. 
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acts] can be made liable.”180 While the Report engages in debate around the 

District Screening Committee process, the limited options for official identity 

recognition, and the inaccurate and “unscientific” terminology,181 the Select 

Committee finally recommend that while the process should be open to 

binary-identified trans persons, the certificate to be awarded should describe 

its bearer as “transgender” solely, unless or until the person undergoes 

gender-affirming surgery (at which point it can be reassessed and potentially 

changed). It also approves the existence of the District Screening Committees 

but recommends that the process of application be “as simple as possible, 

hassle free and applicant friendly… Further, a strict code of guidelines may 

also be introduced to ensure that the screening process neither becomes an 

arbitrary affair nor a source of any harassment to transgender persons.”182 The 

Standing Committee also expressed concern at the gatekeeping aspect of 

having medical professionals as part of the screening process, but their 

eventual recommendation agreed with the Ministry’s belief that without 

medical input, “it would be difficult to check the misuse of the certificate.”183 

 

With regard to the welfare sections of the SC Report, the Committee had 

concerns that there was not an appropriate attention to division of duties and 

responsibilities of Government in affirming and providing for the welfare 

entitlements of trans persons.184 The Clause 13 wording on the family was 

also examined. “The Committee… find that the Bill assumes the ‘family’ as 

a protection unit for transgender persons. However, the truth is that most 

transgender persons face severe abuse and harassment at the hands of their 

 
180 Report of the Standing Committee (n 172), p32. 

181 Report of the Standing Committee (n 172), p53. 

182 Report of the Standing Committee (n 172), p52. 

183 Report of the Standing Committee (n 172), p54. 

184 It also expanded on its remarks on the word “rehabilitation”, stating that “[t]he notion of 

institutionalization denudes people of their agency to decide for themselves and to live a 

life of dignity and respect. The transgender persons do not need to be rehabilitated by the 

State, but need protection of their rights guaranteed by the Constitution as well as redressal 

of their grievances.” Report of the Standing Committee (n 156), p61. 
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family/immediate relatives.”185 The Committee note that for some trans youth 

abandoned or abused by their families, the hijra jamaat system provides 

refuge which might otherwise be inaccessible - this aspect is ignored by the 

Bill.186 The Report’s recommendation was that,  

 

“it is imperative that alternative family structures are recognized, 

especially in the context of transgender persons… The Committee 

desire… that the Hijra or Aravani community elders, who adopt 

young transgender children are not put under risk and the Hijra family 

system is not criminalized”187 - as was the case under the Criminal 

Tribes Act 1879. 

 

The Standing Committee also recommended that the healthcare provisions of 

the Bill be augmented, with the addition of trans and healthcare activists to 

any consultation process on the issue and the provision of psychological and 

counselling services for people at any stage of their transition as opposed to 

solely directly related to the surgery process.188  

 

The offences section of the Bill was strongly criticised, including Clause 

19(a), the criminalisation of compelling a trans person to engage in begging 

or other forced labour. It was feared that this could be used against trans 

persons, in a similar manner to “provisions on beggary [which] also exist, and 

are already used to harass and abuse transgender persons”.189 Rather than 

enforcing criminal sanctions on trans persons engaging in begging the 

Standing Committee recommended that “State Governments… provide 

alternative employment opportunities for transgender persons” as public 

 
185 Report of the Standing Committee (n 172), p69. 

186 Report of the Standing Committee (n 172), p70. 

187 Report of the Standing Committee (n 172), p73. 

188 Report of the Standing Committee (n 172), p81. 

189 Report of the Standing Committee (n 172), p88-89. 
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servants.190 The Standing Committee also noted that the Bill was “silent on 

granting reservations to transgender persons under the category of socially 

and educationally backward classes of citizens.” Similarly, it did not “refer to 

important civil rights like marriage and divorce, adoption, etc, which are 

critical to transgender persons’ lives and reality, wherein many are engaged 

in marriage like relations, without any legal recognition from the State.”191 

Under the then-active Section 377, trans persons in relationships “remain[ed] 

at risk of criminalization… The Bill must at the very least recognize the rights 

of transgender persons to partnership and marriage.”192 

 

 

The Transgender Persons (Protection of Rights) Bill 2016 was reintroduced 

into the Lok Sabha on December 18, 2018, along with amendments made in 

the light of the Select Committee’s report. In comparison to the 2016 text,193 

the 2018 Bill changed the language on the definition of a trans person to “a 

person whose gender does not match with the gender assigned to that person 

at birth and includes trans-man or trans-woman (whether or not such person 

has undergone Sex Reassignment Surgery or hormone therapy or laser 

therapy or such other therapy), person with intersex variations, genderqueer 

and person having such socio-cultural identities as kinner, hijra, aravani and 

jogta.” This is a broader and therefore more inclusive range of identities and 

removes the offensive “neither wholly/a combination of” wording. The 2018 

text also introduced a facility for a person with a “transgender” identity 

certificate to have that changed to a “male” or “female” following gender 

affirmation surgery. The surgery must be certified by the Superintendent or 

Chief Medical Officer of the institution which performed the surgery, but the 

individual can apply directly to the District Magistrate for their updated 

 
190 Report of the Standing Committee (n 172), p91. 

191 Report of the Standing Committee (n 172), p92. 

192 Report of the Standing Committee (n 172), p94. 

193 PRS Legislative Research, “The Transgender Persons (Protection of Rights) Bill, 2016: 

Comparison of the 2016 Bill with 2018 amendments”, 19th December 2018. 
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certificate rather than going through the Screening Committee once more. 

The 2018 Bill also provides for State-funded surgical, hormonal, laser, and 

other treatments which may be required by trans persons.  

 

 

The 2016 Bill and its updated 2018 text received widespread criticism from 

trans persons, human rights activists, and lawyers. Following the NALSA 

judgment in 2014 and the passage of the Siva Bill in the Rajya Sabha in 2015, 

the trans community and their allies had hoped that the Government’s trans 

Bill would be similarly progressive and written with the same attention to the 

international landscape as the former two publications. However, this was not 

to be the case. After the passage of the Bill in 2018, a researcher and activist, 

Vidya, stated to The Wire that: “This Bill is not actually giving us any rights, 

but legalising the atrocities committed on us. In the narrow, patriarchal, 

pathologising imagination of the state, trans people cannot exist as equal 

citizens with their own agency but have to be validated and ‘screened’ by 

others for something as deeply personal as gender. This not only ignores our 

lived realities as trans people who face constant trouble in even the simplest 

tasks which require some form of ID, but is also a gross violation of our 

fundamental rights”.194 Gandhi and Ghia cite several problems with the Bill, 

stating that its definition of gender is “concrete and determinable” and does 

not correspond to the fluidity of gender as experienced by many gender-

variant persons. They also take issue with the Bill’s lack of attention to the 

particular harms experienced by transgender and gender-variant persons as a 

community, such as “forced sex, harassment by police officials, normalised 

 
194 The Wire, “Why the Transgender Community is Angry Over a Bill Meant to Protect 

Their Rights,” 19th December 2018, <https://thewire.in/lgbtqia/why-the-transgender-

community-is-angry-over-a-bill-meant-to-protect-their-rights>, accessed 5th November 

2019. 

https://thewire.in/lgbtqia/why-the-transgender-community-is-angry-over-a-bill-meant-to-protect-their-rights
https://thewire.in/lgbtqia/why-the-transgender-community-is-angry-over-a-bill-meant-to-protect-their-rights
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verbal abuse and extortion that are faced distinctively by say, the hijra 

community.”195 

 

In the Lok Sabha, Dr Shashi Tharoor of the Congress Party stated196 that her 

Party had been in favour of a trans rights Bill for some time, but that this 

iteration was “weak and flawed”. She noted that while the discriminatory laws 

in India were British colonial holdovers, the British themselves had moved 

on and passed the Gender Recognition Act 2004, while India was, 

“continuing the old negative British colonial legacy and their prejudice 

against the transgender community”.197 Dr Tharoor also noted that the Indian 

law should be informed by the definitions given in the Yogyakarta Principles 

and that the self-declaration model of the Maltese Gender Identity, Gender 

Expression and Sex Characteristics Act 2015 was among the best practices 

globally. 

 

Following the end of the Sixteenth Lok Sabha for a general election in 2019, 

the 2016 Bill as passed in December 2018 lapsed. It was taken up again in the 

Seventeenth Lok Sabha and passed in August 2019 amid more protests from 

activists and community members. In the Lok Sabha, Shrimati Aparajita 

Sarangi stated that “with the passage of this Bill, we are going to remove 

centuries of stigma, negativity and bias associated with a particular 

community in our society.”198 She commended the Minister for Social Justice 

and Empowerment for removing the District Screening Committee 

requirement from the Bill, a move which allows a trans person to directly 

apply to the District Magistrate for a gender recognition certificate. However, 

activists Mudraboyina et al argue that:  

 
195Dhruva Gandhi and Unnati Ghia, ‘Transgender Rights Bill: A Stunted Understanding of 

Gender and Equality’ <https://thewire.in/lgbtqia/transgender-rights-bill-a-stunted-

understanding-of-gender-and-equality> accessed 15 November 2019. 

196 Dr Shashi Tharoor, Lok Sabha, Debates, 17th December 2018. 

197 Ibid. 

198 Aparajita Sarangi, Lok Sabha, Debates, August 5th 2019. 

https://thewire.in/lgbtqia/transgender-rights-bill-a-stunted-understanding-of-gender-and-equality
https://thewire.in/lgbtqia/transgender-rights-bill-a-stunted-understanding-of-gender-and-equality
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“[t]hough the District Screening Committee has been dismantled, 

recognition of a transgender person’s identity is then to be decided by 

the District Magistrate, who will then issue the certificate based on a 

certain set of documents that would be prescribed. The elemental 

question that arises is then as to what are the documents that would 

allow transgender persons to be recognised with regard to their 

identity as a transgender person.”199  

 

This question is not answered in the Bill, leaving the community with more 

doubts.  

 

The 2019 text of the Bill also removes the section regarding criminal offences 

for begging or compelling a trans person to beg as forced labour. Shrimati 

Sarangi also noted that “our Government [is] learning from others… We have 

been looking into the best practices of other countries and we have been 

learning from them.” Shrimati Sangeeta Kumari Singh Deo stated that “[t]he 

21st Century… has seen an erosion of old-world myths, taboos, and archaic 

law and… the evolution of social awareness, tolerance, acceptance of sexual 

orientation, and gender identity rights” and considered the passage of the Bill 

to be an example of this in action. 

 

The Transgender Persons (Protection of Rights) Bill 2019 was passed by the 

Lok Sabha on August 5th, 2019. As of October 31st, 2019, it awaits passage 

in the Rajya Sabha on the reconvention of Parliament following Recess. Two 

Opposition parties, the Congress Party and the Communist Party of India 

(Marxist), both pledged in their 2019 election manifestos that they would 

 
199 Rachana Mudraboyina, Sammera Jagirdar and Philip C. Philip, Feminism in India, “A 

Critique of Transgender Persons (Protection of Rights) Bill 2019”, 

<https://feminisminindia.com/2019/08/05/critique-transgender-persons-protection-of-

rights-bill-2019>. 
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withdraw the Bill and, respectively, either put forward a new iteration 

developed in partnership with the queer and gender-variant communities, or 

pass the original 2014 Bill.200 The presence of such opposition will make it 

more difficult for the ruling BJP Party to pass the current version of the Bill, 

and continues to keep alive the rights claims of the trans and gender-variant 

activists who contest the Bill’s ability to address their needs.  

 

 

5.5 Conclusion 

 

This Chapter explores the legal developments in India with regard to gender 

diversity. India is a diverse postcolonial society with numerous socially 

visible gender- and sexuality-based minorities, many of which are culturally 

located and specific to the South Asian context. One theme that appears 

throughout this Chapter is the problems caused by the adoption of 

Westernised language to refer to Indian social groups. This has caused tension 

between indigenous identity-based groups such as hijras and kothis, who 

claim their own cultural identities, and the often younger generation of 

gender-diverse Indian persons who identify with the Western concepts of 

‘queer’, ‘gay’, or, in particular, ‘transgender’. As language is constitutive of 

the subject in law, inaccurate language risks erasing or marginalising 

members of certain communities which do not identify with the more 

globalised terminology.  

 

The half-adoption of the term ‘transgender’ in India has also caused 

legislative difficulties. In the aftermath of the NALSA decision, in which the 

Supreme Court held that gender-diverse minorities were entitled to certain 

rights such as legal gender recognition, healthcare, and reservations in 

 
200 Kennith Rosario, ‘The Invisible “Third Gender” Voters’ The Hindu (Mumbai, 8 April 

2019) <https://www.thehindu.com/elections/lok-sabha-2019/the-invisible-third-gender-

voters/article26764806.ece> accessed 15 November 2019. 

https://www.thehindu.com/elections/lok-sabha-2019/the-invisible-third-gender-voters/article26764806.ece
https://www.thehindu.com/elections/lok-sabha-2019/the-invisible-third-gender-voters/article26764806.ece
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education and employment, the Indian Government began consulting on the 

drafting of a Bill for the “rights of transgender persons”. However, the 

terminology to be used in this Bill has been fraught with controversy, from 

the legislature’s attempt to utilise “transgender” and “third gender” 

interchangeably and creating one legal category for both to cover all variant 

gender identities, to a seeming inability in the most recent iteration of the Bill 

for binary-identified trans persons to register as anything other than 

“transgender” without going through a further certification process. Unlike 

the relatively simple adoption of terminology in the Irish legislative process 

on the Gender Recognition Act 2015 (Chapter 3), the wholesale adoption of 

a Westernised paradigm on gender is not suitable for Indian society and it will 

be notable if the eventual Transgender Persons (Protection of Rights) Act is 

amended to reflect a more nuanced categorisation system. 

 

The process of adopting legislation in India was similar to that which took 

place in Ireland, with public interest litigation on behalf of trans or gender-

variant subjects in the superior Courts providing the impetus for the 

Government to begin the consultation and legislative process. However, trans 

activists and advocates have raised several concerns about the current 

legislative proposal, arguing that the requirements for accessing legal gender 

recognition, which include a magistrate’s hearing, are too restrictive and 

likely again to reproduce exclusions and denial. The Bill is the subject of 

some political disagreement as of the completion of this thesis, as in its 

current form, it is not supported by all parties to the Indian Parliament.  

 

The Bill also falls short of the current standards of international human rights 

law, as it retains a genital surgical requirement for recognition in a binary 

gender, which is contrary to the jurisprudence of the European Court of 

Human Rights (Chapter 2). By requiring certification by a magistrate before 

“transgender” identity can be recognised, it also does not meet the standards 

of a true self-declaration-based model, meaning that the gender-variant 
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subject must still be assessed by the State before they are allowed to access 

this, still-partial, aspect of citizenship.  

 

Note: on November 21st, 2019, as this thesis went to print, the Transgender 

Persons (Protection of Rights) Bill 2019 had been moved in the Rajya Sabha 

but had neither been voted on, nor sent to a Select Committee for review. It 

will remain to be seen whether this iteration of the Bill becomes law. 
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Conclusion 

 

A community of the question, therefore, within that fragile moment when the 

question is not yet determined enough for the hypocrisy of an answer to have 

already initiated itself beneath the mask of the question… 

 

(Derrida, Writing and Difference, p98.) 

 

This thesis began with a question - what, given the contemporary order of 

being, can I be? - and continued to demonstrate what, in four different legal 

systems, the law has thus far envisaged that to be for gender-variant subjects. 

It seems fitting to end this thesis on an open note, for, as has been shown, 

these are not closed narratives. Rather, the relationship of the law to gender 

variance, and gendered identities overall, is one which is constantly evolving 

and gaining new dimensionality. The boundaries of gender as envisaged 

through law are in a constant state of shifting change. As new identities 

emerge, the law must decide whether to adapt to accommodate them or render 

them illegible; strangers to the law and to society. In every interaction 

between law and gendered identities, then, the “fragile moment” of the 

question and its potential answers is visible. 

 

The core question of this thesis asks what is meant by the recognition of 

gender in law, and what effects the emergence of a multiplicity of gender 

identities onto international human rights law forums has had on legal 

systems at both domestic and international levels. It also asks what impact 

this has had on the gendered subjects of those legal systems. Through its 

exploration of, firstly, the theoretical foundations of gendered identities in 

law and their effects on the individual subject, subject-as-citizen, and the law 

itself, it seeks to identify the types of encounters which occur between subject 

and law. Accepting that law is both a discursive and productive force, the 



324 
 

thesis asks how gendered identities - particularly newly claimed gender-

diverse identities - are recognised and thereby constituted in law. 

 

Although this thesis appears at times to present linear narratives, it does not 

suggest that these are finite. Rather, it wishes to emphasise that law and 

gender are in constant relational interaction. Gender-diverse identities 

challenge laws and the legal categorisations that underpin legal texts and 

norms; the law responds sometimes by marginalising or criminalising the 

individuals who present with those identities, sometimes by awarding them 

recognition. It would, however, be fair to say that on the institutional level, 

the law mistrusts gender diversity which has not yet been examined and 

regulated. Gender diversity is queer; queer in the academic sense, queer as a 

radical energy thatdisrupts the neat normative categorisations, which society 

expects of gendered individuals and heteronormative relationships. Of course 

it is a challenge to the law, which depends on categorisation for its 

functioning. Gender-variant persons are a true community of the question, 

then; forever asking, forever on the cusp of a developing answer. 

 

Gender is a socially constructed code which is constantly made and remade 

by the persons living and interacting in that society. Although gender identity 

is a universal trait, gender itself - the hows and whys of the performative acts 

which make up an individual’s gender expression - varies across 

geographical, temporal, and cultural situations. Chapter 1 outlines gender in 

its two elements: as internally experienced by the individual, and as a 

societally contextual performative modality. Trans people, in Feinberg’s 

phrase, can view themselves as “social outlaws” due to their feelings of 

incongruence with law and society. Alienation from the law brings with it the 

loss of full legal personhood; recognition of an individual’s gender identity, 

on the other hand, renders them legible to the law and restores their legitimacy 

as a social citizen. Chapter 1 also explores the discipline of transgender 

studies, to which much of the analysis in this thesis is owed. Transgender 

studies aims to uncover and examine the assumptions that are made about 
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gendered embodiment and the normative regimes that govern it. Gender 

normativity, as Butler tells us, refers to both our “commonly held 

presuppositions” about how life is organised, and “the process of 

normalization, the way that certain norms, ideas and ideals hold sway over 

embodied life”.1 When gender norms are inscribed into law and given 

punitive force, they form a means of regulating the lives of gendered 

individuals, from issuing requirements that persons seeking legal gender 

recognition must firstly have a psychiatric or medical diagnosis, to controlling 

the marriage and family structures which gender-variant persons are allowed 

to have. Legal regulation of gendered subjects falls under what Foucault 

termed ‘biopower’: the State’s regulatory power over the lives, deaths, 

reproduction, and living conditions of its population. However, there are other 

systems of regulation that act in parallel to the law in setting out the 

boundaries into which gendered lives must fit in order to be legible in the eyes 

of society. One such is medicine and medio-legal practice, with 

pathologisation of gender identities still an influential factor in the lives of 

gender-variant persons.  

 

Chapter 1 outlines the medicalised requirements that frequently face trans and 

gender-variant persons seeking access to legal gender recognition and some 

forms of gender-affirming healthcare. The lives and bodies of gender-variant 

persons are often treated in a semi-public manner, with the details of their 

embodiment open for discussion and adjudication. This is seen clearly in 

Chapter 2, in the jurisprudence of the European Court of Human Rights. In 

its early years of engaging with gender variance, and indeed until the 

Goodwin v UK2 case in 2002, the European Court practices what Sharpe 

refers to as “genitocentricism,”3 relying on the presence or absence of genital 

features, and the surgical history behind that presentation, to determine the 

 
1 Judith Butler, Undoing Gender (Routledge 2004), at 206. 

2 Goodwin and I v United Kingdom [2002] European Court of Human Rights Applications 

no. 28957/95 and 25680/94. 

3 Alex Sharpe, Transgender Jurisprudence: Dysphoric Bodies of Law (Cavendish 2006), 

Section 1.3 “Themes”. 
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veracity of the subject’s gender identity. For the early litigants in gender 

recognition cases, the European Court seemed to regard them as works-in-

progress; neither one binary state nor the other. Surgery was seen as the most 

effective method of transition toward the person’s averred gender, but their 

sex as recorded on their birth certificate - and, again, based on genital 

presentation at birth - would always be regarded as their “true sex”. Until the 

decision in Goodwin, which held a denial of legal gender recognition, 

including birth certificate correction, to be a breach of the applicant’s Article 

8 ECHR right to private life, a reluctance on the part of the Court, to disturb 

the legal certainty that came with assigned gender at birth, was evident. In 

keeping with this tradition, it was not until the cases of Y.Y v Turkey4 and 

A.P., Garcon, and Nicot v France,5 that the Court was willing to find that 

irreversible sterilisation should not be a precondition for access to gender-

affirming healthcare and legal gender recognition, respectively. 

 

The jurisprudence of the European Court of Human Rights also illustrates the 

moment at which the gender-variant subject and the State are brought into 

direct conflict: where the subject claims a fuller citizenship before the law 

through acknowledgement by the State in the form of legal gender 

recognition. Citizenship in this sense has a double construction: taking 

Weeks’ concept of the sexual citizen as a guide, it can be read as constituting 

both the “moment of transgression” and the “moment of citizenship”.6 The 

gender-variant subject transgresses societal norms by manifesting physical 

and psychological difference in the formal space of the Court or the Registry 

office; they lay claim to citizenship when they gain recognition as legitimate 

social actors. In doing so, the trans or gender-variant subject utilises the law 

as a “point of resistance” to advocate for their own legitimacy. This process 

is both jurisgenerative and norm-generative. The materials explored in 

 
4 YY v Turkey [2015] European Court of Human Rights 14793/08. 

5 AP, Garcon, and Nicot v France [2017] European Court of Human Rights 79885/12, 

52471/13 and 52596/13. 

6 Jeffrey Weeks, ‘The Sexual Citizen’, (1998) 15 Theory, Culture and Society 3 at 35. 
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Chapters 3 and 5 also show such moments in domestic legal systems. In 

Chapter 3, it can be seen that the operation of legal precedent and the force of 

the European Convention on Human Rights in Irish law were the influential 

factors in the successful Foy 27 challenge; however, it was the advocacy of 

the applicant and her legal team which brought the case to light and in doing 

so, founded an activist movement that helped create legislation which allows 

some trans and gender-variant citizens to access legal gender recognition.  

 

In Chapter 5, the ongoing process of legislation for gender recognition in 

India is examined. India and Ireland form an interesting comparators as, while 

they share a similar historical context and foundational legal documents, their 

social and demographic contexts are very different. However, the 

mechanisms by which legal gender recognition have become a legislative 

matter are similar and synchronous: public interest litigation and a resultant 

growing activist movement of subjects asserting their social citizenship. 

Ireland had historically relegated gender- and sexuality-based non-

normativity to the silences outside the law, silencing and repressing sexual 

and gendered conduct which transgressed normative and legal boundaries. 

Gender diversity had historically been more socially visible in India, but 

while gender-diverse communities were socially recognised, they were also 

abjected; criminalised by colonial laws and alienated from mainstream 

society by the lasting stigma that ensued from that period. In the Naz 

Foundation,8 NALSA,9 and Johar10 cases, India’s queer and gender-variant 

community found a means to stake a viable claim to recognition. Butler asks 

“Who can I become… where the meanings and  limits of the subject are set 

 
7 Foy v an t-Ard Chláraitheoir 2 [2007] High Court of Ireland [2007] IEHC 470. 

8 Naz Foundation v Government of NCT Delhi [2009] High Court of Delhi WP(C) 

No.7455/2001. 

9 National Legal Services Authority v Union of India [2014] Supreme Court of India WP 

(Civil) No 400 of 2012. 

10 Navtej Singh Johar and Others v Union of India [2018] Supreme Court of India Writ 

Petition (Criminal) 37/2016. 
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out in advance for me?”;11 however, what is visible in the examinations of 

Ireland and India are the processes set in motion where the gender-variant 

subject utilises the law’s productive power to change those meanings and 

limits. 

 

This thesis also poses questions regarding the law itself. How are laws 

created? What identities are real to the law? How does the law produce its 

regulatory effects on gender? The core of the construction of identity in law 

is the language used to describe a gender identity. Language delimits the 

boundaries of legitimate identities and renders certain subjects legible. 

Language also functions in an exclusionary manner; the identities thus 

excluded fall outside the boundaries of the comprehensible and are relegated 

to law’s silences. In this way, the law operates as a “regime of truth”, 

subjectivating those gendered bodies that  are legible to it, and marginalising 

those that are not. The act of enacting law is also constitutive of legal subjects 

and is a function which has norm-generative effects. Where law addresses the 

recognition of gendered subjects, it falls under the realm of the biopolitical: 

the ability of the State to regulate the lives and life conditions of its citizens. 

In particular, gender recognition laws and their pathologised requirements 

display the biopolitical powers of law, requiring subjects to physically alter 

their bodies surgically or hormonally in order to access legal gender 

recognition. They can also force gender-variant persons to be recognised as a 

binary gender even where their gender expression is otherwise, if the person 

wishes to change their legal gender away from that assigned at birth. This 

binary choice is visible in Ireland’s law (Chapter 3). 

 

The jurisdictional analysis in Chapters 3 and 5 also provides illustration of 

how a State’s government can use laws surrounding gendered identities in 

order to create a particular narrative about the nation and the people therein. 

The deployment of gendered citizenship in the service of nationalist rhetoric 

 
11 Butler (n 1), at 58. 
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and the image of a united populace is seen in the praxis of postcolonial 

governments in both Ireland and India. Under British colonial law, the 

populations of both countries were subject to the moral and punitive force of 

Victorian British legal standards, which were put in place to quell all but the 

most normative of gendered and sexual expression. Sex was only legitimised 

within the context of the heterosexual, reproductive family, reflecting  the 

British colonisers, and Victorian era concern,  that the “native” populations 

were prone to lapses in morality that required regulation. Such regulation was 

also necessary, not only to regulate expressions of sexuality but to ensure 

greater certainty, predictability and order for the coloniser and the rulers. 

 

After independence, the constitutions of both states were drafted with the 

intention of including commitments to fundamental rights; the Fundamental 

Rights and Directive Principles sections of the Constitutions are testament to 

this. However, the following decades of conservative, religiously influenced 

governments did not live up to the promise of the constitutional texts.  Gender 

normativity was woven into the fabric of the nationalist mythos; it became 

customary that in order to be a good citizen, one must also adhere to religious 

dogma. Both Catholicism and Hinduism, as practiced by the postcolonial 

governments, included strict cisheteropatriarchal norms, thereby carrying on 

the legacy of colonial laws that  criminalised or marginalised variant gender 

and sexual expression despite carefully scripting a social narrative in which 

the independent State was the antithesis of its colonial incarnation. This 

renders the approach taken in the Foy 2 and NALSA cases particularly 

significant, as both subject-applicants utilised an integrated approach which 

included both nationalist appeals and international human rights law 

standards, as developed by  the European Court of Human Rights and the 

Human Rights Treaty Bodies and Special Procedures of the United Nations 

in their claims for legal gender recognition. In their rejection of the legal 

norms first imposed on them by external colonial powers, and retained and 

enforced in the postcolony, the Foy 112 and 2 and NALSA cases show gender-

 
12 Foy v an t-Ard Chláraitheoir 1 [2002] High Court of Ireland [2002] IEHC 116. 
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variant subjects utilising international law to support their claims,  as well as 

blending international standards with the national mythos of their own 

jurisdictions and legal systems. . 

 

International human rights law itself is also examined in Chapter 4 of this 

thesis. International human rights law has long been the subject of feminist 

legal inquiry. Here, in this chapter, the practice of the UN Treaty Bodies and 

Special Procedures are also examined in relation sexuality and gender 

variance rights claims and standard-setting. Chapter 4  explores the adoption 

of the Yogyakarta Principles, and the engagement of the Principles in  

international law practice.  It also problematises some of the linguistic and 

conceptual influences that emanated from the adoption of the Principles and 

were adopted into the practice of international human rights law. It 

acknowledges the power of international human rights law in the creation of 

norms on gender identity, before moving on to discuss the construction of the 

gender-variant subject in international human rights law. In particular, it 

examines the constitutive language used to describe and categorise gender 

variance at the UN Treaty Bodies and Special Procedures, arguing that the 

use of a “term of inclusion” may actually operate in an exclusionary manner 

when it comes to the most marginalised gender-diverse communities. The 

influence of  European or North American discourse on gender variance in 

the global South is also discussed, and the potential neocolonial harm which 

can stem from the wholesale adoption of  concepts of “sexual orientation and 

gender identity”, drawn from elsewhere is flagged. In this regard, the Chapter 

foreshadows what is later shown in Chapter 5, wherein the use of the umbrella 

term “transgender” contributes to  a fundamental misunderstanding and mis-

categorisation of culturally-specific identities in the legislative process in 

India.  

 

 

This thesis began with a question: what, given the contemporary order of 

being, can I be? In its exploration of the legal systems and jurisdictions of 
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Ireland, India, the European Court of Human Rights, and the United Nations 

human rights mechanisms, it has shown that new, diverse gender identities 

are emerging and changing the legal landscape as they do so. The gender-

variant subjects who claim those identities are utilising the law as a means of 

resistance, forcing legal systems to confront the reality of diverse gender 

identities and forcing shifts in the boundaries of what is legible to the law. 

Through the reciprocal, mutually productive relationship of law, society and 

human rights movements, persons with diverse gender identities are also 

altering the gender norms visible in society, in an expansionary manner. 

Through this thesis’ interrogation of those social and legal norms using queer, 

feminist, and postcolonial lenses, it can be seen that this is no straightforward 

narrative of progress toward a given destination. Rather, it is open-ended; 

there is much work still to do before it can be said that the rights claims of 

gender-variant persons are recognised, or are met with reforms that 

acknowledge and support a fuller social and legal citizenship. Gender 

variance must be depathologised. Gender recognition laws need to be 

implemented in a manner that prioritises the autonomy and dignity of the trans 

or gender-variant individual; the stigma of gender variance, the legacy of 

decades of abjection, must continue to be fought. 

 

This thesis ends with a question. What, in the coming orders of being, could 

we be? 
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