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“It is the children or descendants, Abraham insists, who will be haunted by what is buried in this tomb, even 

if they do not know of its existence or contents and even if the history that produced the ghost is shrouded 

in silence. Often the tomb is a familial one, organized around family secrets shared by parents and perhaps 

grandparents but fearfully guarded from the children. It is through the unconscious transmission of 

disavowed familial dynamics that one generation affects another generation’s unconscious. This 

unconscious transmission is what Abraham defines as the dynamic of transgenerational haunting.” 

- Gabriele Schwab, Haunting legacies, violent histories and transgenerational trauma (Columbia 

University Press 2010) 4. 
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Abstract  

 

This thesis seeks to address two related research questions. First, to consider and assess the 

Irish State’s approach and legal responses to historical practices of illegal adoption – how are 

such legal responses affected by the gender-neutral conceptualisation and articulation of these 

practices and the resulting human rights abuses; and secondly, what is the potential of 

international human rights law in sourcing nuanced or appropriate legal remedies for these 

abuses. It explores the existence of this gap in terms of legal frameworks and responses 

nationally and internationally, highlighting the failure to address these violations, before re-

conceptualising the articulation of these practices as gender-specific practices that targeted 

unmarried women and girls.  

The thesis draws together diverse legal perspectives, from feminist legal theory, transitional 

justice and international human rights law, and applies them for the first time to the historical 

practices of illegal adoption in Ireland. It builds on feminist legal theory critiquing the private 

public dichotomy, to argue for a gender-specific articulation and recognition of these human 

rights abuses as a form of reproductive violence and gender-discrimination. This enables the 

transition of these human rights abuses from the private sphere to the public domain, forcing the 

State to recognise the gendered nature of the abuses and harm suffered. It also draws on the 

theoretical conceptualisation of time in law to illustrate how law can be used to silence these 

gendered abuses (e.g. the Statute of Limitations, time-limited payment schemes). The use of 

time through law in this manner is significant in light of approaching how to remedy the human 

rights violations caused. Finally, the thesis relies on feminist legal perspectives in both 

international human rights law and transitional justice to argue for a transformative response to 

the legal forms of redress, reparations and truth recovery to historical practices of illegal 

adoption. 
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Introduction and Methodology  

 

I. Introduction  

Ireland has an extensive history of serious and systemic human rights abuses of women and 

children, encompassing multiple institutional settings and spanning most of the 20th century; 

these will be referred to as historical and gendered abuses. The legal responses of the State 

have been fragmented, narrow in approach, and often the subject of censure from various UN 

Treaty Bodies (see Concluding Observations on Ireland by CAT 2011, 2017, HRC 2014, CESCR 

2015, CEDAW 2017)1, with consistent recommendations to the effect that there should be 

independent and thorough investigations, prosecution of perpetrators, and adequate redress – 

i.e. access to justice. 

To date, it appears that the approach of the State seems to favour a narrow legal engagement 

with the matter of ‘investigating’ past abuses, such as the commissioning of an ‘expert report’ as 

opposed to establishing any criminal or statutory civil investigations. Such an approach does not 

extend to facilitating any detailed or candid examination of the broader social and cultural 

context to consider questions of State involvement and societal acceptance. The reluctance to 

engage in a broader legal approach to these historical abuses is evidenced by the State’s deep-

seated unwillingness to release in any form (either to academic researchers or the public) the 

archival materials or records that were gathered and examined by the Interdepartmental 

Committee in conducting its report into the Magdalene Laundries in 2013.2 In addition, a similar 

proposed approach is likely to be adopted regarding the ongoing Mother and Baby Homes 

Commission of Investigation.3 

However, while Ireland has been increasingly criticised by UN Treaty Bodies regarding historical 

abuses of women and girls, the specific issue of historical practices of illegal adoption has not 

been scrutinised to the same extent. The consequences of these ‘illegal and irregular 

adoptions’,4 often characterised by falsified birth records and entrenched institutional secrecy in 

 
1 See Chapter Two for a detailed discussion of these recommendations. 
2Department of Justice and Equality, Report of the Inter-Departmental Committee to establish the facts of 

State involvement with the Magdalen Laundries (February 2013) (also referred to as the McAleese 

Report). 
3 James Smith, ‘Commission of Investigations Act inhibits truth-telling about past and present’ The Irish 

Times (Ireland, 30 October 2018); Maeve O’Rourke, ‘State must allow institutionalised people access to 

personal files’ The Irish Times (Ireland, 8 January 2019). 
4 Report of the Special Rapporteur on the sale of children, child prostitution and child pornography, ‘Visit 

to Ireland’, Human Rights Council, 1 March 2019, A/HRC/40/51/Add. 2, para. 11. Referring to Department 



2 
 

withholding identity information (e.g. birth and adoption records), continue to be felt today, but 

with limited legal responses being implemented by Ireland. Arguably, the State/Church policy of 

forced adoption of illegitimate children amounted to a form of reproductive violence and gender 

discrimination – an interference with reproductive rights and bodily autonomy of women and 

girls, a denial of family life (for both the natural mother and the illegitimate child), and a denial of 

motherhood. Yet it is rare that these practices are articulated in terms of serious human rights 

abuses either by the Irish State or by UN Treaty Bodies.  

Thus, there is a common omission within national and international legal contexts regarding the 

consideration of the human rights abuses that arise from historical practices of illegal adoption 

and the question of how these specific kinds of violations could or should be remedied in terms 

of international and national legal responses.5 As a result, this thesis focusses on two research 

questions.  

First, it will examine the Irish State’s approach to historical practices of illegal adoption by 

considering the matter of how these practices are framed or conceptualised by the State.  In 

other words, is the manner in which the State chooses to respond to these specific abuses 

influenced by the nature of these abuses? Does the State’s conceptualisation of the nature of 

the abuses underpin the limited and narrow legal responses favoured by the State? 

Observations will be made, and preliminary conclusions drawn regarding such conceptualisation 

by examining the development of these practices and the pattern of how the State has chosen 

to respond over a prolonged period of time to questions and claims arising in connection with 

historical practices of illegal adoption.  This analysis will point to a deep-seated reluctance on the 

part of the Irish State to recognise the serious nature of the human rights abuses that result from 

historical practices of illegal adoption and often points to an unwillingness to acknowledge the 

existence of such abuses. It will be argued that it is the gendered and temporal features of these 

human rights abuses that have in turn affected the existing legal responses.6 Drawing on feminist 

 
of Children and Youth Affairs, Report of the Inter-Departmental Group on Mother and Baby Homes (July 

2014) 15-16. 
5 An exception to the lacuna in the international legal context is the work of the Special Rapporteur on the 

Sale and Sexual Exploitation of Children. Her country report regarding her visit to Ireland (March 2019) is 

noteworthy due to concerns expressed regarding historical practices of illegal adoption in Mother and 

Baby Homes and related institutional settings and historical practices of forced labour in Magdalene 

Laundries. See Report of the Special Rapporteur on the sale of children, child prostitution and child 

pornography, ‘Visit to Ireland’, Human Rights Council, 1 March 2019, para. 9. 

This country report builds on her past work of a Thematic Report on illegal adoption; Report of the Special 

Rapporteur on the sale of children, child prostitution and child pornography, Human Rights Council, 7 

March 2017, A/HRC/34/55. These reports will be discussed in Chapter Two. 
6 The abuses are gendered as they targeted women and girls, and they possess an unusual temporality by 

combining historical abuses with distinct ongoing violations.  
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legal methodologies will allow for a re-conceptualisation of these practices and the resulting 

human rights abuses. In principle, once the harms are rendered in a form that enables their 

clearer recognition, then attention can be turned to considering adequate and appropriate legal 

remedies for such harm.  

By way of the second related research question, this thesis will consider the matter of adequate 

legal remedies in international human rights law for human rights abuses flowing from historical 

practices of illegal adoption. Drawing on qualitative research throughout will support the 

argument that international human rights law offers a legal and political space within which civil 

society can advocate for a more comprehensive legal response from the State. This will involve 

an examination of international human rights legal standards that are relevant to the human 

rights abuses stemming from historical practices of illegal adoption and an exploration of what 

potential legal remedies are available to survivors. It includes considering what remedies are 

being sought by survivors and civil society organisations representing such survivors, in contrast 

to the legal responses being offered by the Irish State in response to these claims of harm. It will 

assess how feminist approaches to international human rights law and transitional justice might 

better capture the range of harms suffered by natural mothers and adopted persons (as children 

and later as adults) both at the time of the illegal adoption practices taking place, and the 

subsequent unchecked consequences, including the denial of a right to identity and the right to 

personal information. Ultimately, it will focus on whether these remedies could be redesigned to 

allow for a nuanced legal response to historical practices of illegal adoptions.  
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II. Thesis Chapter Outline  

Chapter One identifies and outlines the Irish State’s legal approach to historical practices of 

illegal adoption. In terms of official State responses, it traces the history of how adoption has 

been legislated for in Ireland, how human rights relating to adoption have been addressed in 

such legislation, and the establishment of the Mother and Baby Homes Commission of 

Investigation. It also explores the de facto policy that evolved in the 20th century of supporting 

and facilitating illegal adoption practices in a range of institutional settings. Finally, it contains an 

analysis of the qualitative data gathered through semi-structured interviews in relation to the 

views of Irish civil society regarding Ireland’s legal responses to its historical abuses of women 

and girls (including historical practices of illegal adoption, the Magdalene Laundries and the non-

consensual practice of symphysiotomy).  

Chapter Two considers the international legal framework as it relates to historical practices of 

illegal adoption and the principal human rights standards deemed to be relevant to adoption 

practices. Secondary legal sources are also analysed due to their specific consideration of illegal 

adoption practices, particularly the work of the UN Special Rapporteur on the sale of children, 

child prostitution and child pornography. The differences in approach on the part of the Irish 

State and civil society regarding their articulation of the human rights abuses that resulted from 

historical practices of illegal adoption are contrasted. The Concluding Observations of UN Treaty 

Bodies regarding Ireland’s historical abuses of women and girls in institutional settings are set 

out to highlight the lack of any specific response to Ireland’s history of illegal adoption practices. 

Following this, the analysis of qualitative data highlights the generally positive experience of Irish 

civil society in using international human rights law to seek recognition and redress for historical 

abuses of women and girls. Two jurisdictions – Spain and Australia – are also analysed to 

illustrate the interaction, or lack thereof, between UN Treaty Bodies and States with histories of 

illegal adoption practices. The potential role of the International Convention for the Protection of 

All Persons from Enforced Disappearances, its committee, and the Enforced Disappearances 

Working Group is also examined. 

Chapter Three considers the conceptualisation of historical practices of illegal adoption by 

delving into the two key features of these abuses – gender and time. It is considered significant 

that the temporal nature of these violations is never addressed in a meaningful manner, because 

this element of time affects the legal responses proposed and offered to survivors by the Irish 

State. This chapter argues that the temporal aspect of the adoption practices allows the State to 

deem these illegal adoptions to be legacy issues – belonging to the past, for which closure has 
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already been achieved, though notably on the State’s terms.  This approach is reflected in the 

State’s use of law and the law’s sense of time to restrict the possible legal options that are 

available to survivors; this happens through its reliance on time-limited and restrictive ex gratia 

payment schemes, its refusal to amend the Statute of Limitations or take other actions to 

facilitate survivors in accessing the courts, and the resulting muting of survivors’ testimonies.  In 

addition, this chapter draws on feminist legal methodologies to argue that the conceptualisation 

of historical illegal adoption practices by the Irish State is fundamentally gendered as it confines 

these practices to the private sphere (i.e. the domestic sphere – what is typically viewed in 

society as being the realm of women and family matters).7 This reliance on the liberal 

public/private dichotomy minimises the range of violations that stem from such practices, while 

facilitating legal responses that are excessively concerned with privacy, particularly regarding 

the protection of the identity of the natural mother.  It also enables a broader lack of recognition 

of the type of harm suffered by women and girls – a harm based on reproductive violence and 

gender discrimination.  

Finally, Chapter Four assesses how legal remedies in response to these practices can be 

sourced from international human rights law but argues that such remedies must also be 

reconceptualised to take account of their gendered and temporal nature, while being cognisant 

of the constraints of legalism. The chapter begins by briefly considering the limits of legal 

remedies and the dangers of an over-reliance on legalism in the context of serious and systemic 

human rights abuses; two examples in the Canadian context are contrasted from this 

perspective. This chapter then turns to the failure of proposed legal remedies to respond to the 

gendered and temporal nature of the abuses resulting from historical practices of illegal 

adoption. It explores how a transformative legal approach could be created by drawing on 

feminist approaches to both international human rights law and transitional justice, by 

considering the legal remedies sought by those affected and the approach of transformative 

reparations as gender-just reparations.  

 
7 Hilary Charlesworth, Christine Chinkin and Shelley Wright, ‘Feminist Approaches to International Law’ 

(1991) 85 American Journal of International Law 613, 626: 

One explanation feminist scholars offer for the dominance of men and the male voice in all areas 

of power and authority in the western liberal tradition is that a dichotomy is drawn between the 

public sphere and the private or domestic one. The public realm of the work place, the law, 

economics, politics and intellectual and cultural life, where power and authority are exercised, is 

regarded as the natural province of men; while the private world of the home, the hearth and 

children is seen as the appropriate domain of women. The public/private distinction has a 

normative, as well as a descriptive, dimension. Traditionally, the two spheres are accorded 

asymmetrical value: greater significance is attached to the public, male world than to the private, 

female one. 
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III. Methodology  

Socio-legal research  

The purpose of this research is to reflect on the nature of the legal treatment afforded to 

historical practices of illegal adoption, specifically within the legal framework of international law, 

to evaluate the limits of the responses to date and to consider how the remedies might develop 

or evolve. Given the specific nature of such human rights violations, and the manner in which 

they are intrinsically connected to present and past societal structures and hierarchies, a 

significant part of the underlying research methodologies is based on socio-legal methodologies.  

Socio-legal methodologies focus on situating law within its broader societal context – i.e. what is 

termed ‘law in context’.8  In this manner, legal rules and concepts (e.g. justice, contract, 

property), as well as legal institutions, are explored in relation to their connection to culture and 

society.9 In the words of Selznick, ‘we see law as in and of society, adapting to its contours, 

giving direction to change’.10 

Adopting a socio-legal approach provides a broader framework for the consideration of how the 

integral elements of societal structures can potentially exert significant influence on the 

development of the law and its institutions; such elements comprising class-structures, societal 

morality, sexual mores, the importance of truth-finding, and societal responsibility and 

accountability. 

This approach also fits with and has links to the ‘law and humanities’ methodology, which is 

situated within the context of the broader socio-legal method.11 Methodologically, the socio-legal 

approach is significant as it is concerned with the critical concept of a ‘consciousness-based 

critique of the existing legal order, a critique that would show how prevailing legal ideas and 

institutions acquire social meaning and how this social meaning helps to constitute the social 

world’.12 

 

 
8 Philip Selznick, ‘“Law in Context” Revisited’ (2003) 30(2) Journal of Law and Society 177. 
9 Ibid. 
10 Ibid. 
11 Steve Cammiss & Dawn Watkins, ‘Legal Research in the Humanities’ in Dawn Watkins & Mandy Burton 

(eds) Research Methods in Law (Routledge 2013). 
12 Peter Gabel, ‘The Phenomenology of Rights-Consciousness and the Pact of the Withdrawn Selves’ 

(1983-1984) 62 Texas Law Review 1563. 
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Feminist legal approaches  

In light of the gendered nature of the human rights violations under consideration – violations 

that are framed by society’s construction of gender and gender roles, and the regulation of 

reproduction – this research applies feminist legal approaches to examine law’s interaction with 

gender. 

The lack of recognition of these abuses stems in part from the limits of legal language in 

conceptualising the range of violations and violence suffered by women and their children in the 

Mother and Baby Homes, County Homes and related institutional settings. These violations 

occurred systemically due to being rooted in societal structures of the time and their 

confinement to the private sphere of society.   

A feminist legal methodological approach is crucial in assessing the role that gender plays in the 

legal treatment of historical practices of illegal adoption.13 It is fundamental to the development of 

the research questions that examine the influence of social constructs or societal power 

structures such as ‘public’ morality, sexual mores, and the operation of the public private 

dichotomy to regulate women and the family to the private sphere.14  

Regarding such a dichotomy, certain patterns emerge when considering the national and 

international legal treatment of human rights abuses resulting from historical practices of illegal 

adoption; patterns arising from the manner in which the State compartmentalises issues as 

belonging to the public or private sphere in society based on what element of gender is involved, 

i.e. the theory of a public private dichotomy. This theory explores how political theoretical 

perspectives of gender can influence the conceptualisation of what relates to the family and 

private life (the private sphere as opposed to the public sphere), and the woman’s role within 

these areas.  The public private dichotomy is a long-established gendered division that is deeply 

entrenched within society; it is a division that runs to the core of our societal structuring of roles 

within the home and in the public domain and underpins much gender-based discrimination. 

 
13 ‘Feminist method starts with the very radical act of taking women seriously, believing that what we say 

about ourselves and our experience is important and valid, even when (or perhaps especially when) it has 

little or no relationship to what has been said or is being said about us.’ 

Littleton, ‘Feminist Jurisprudence: The Difference Method Makes’ (Book Review), (1989) 41 Stanford Law 

Review 751, 764. As quoted in Hilary Charlesworth, Christine Chinkin and Shelley Wright, ‘Feminist 

Approaches to International Law’ (1991) 85 American Journal of International Law 613. 
14 For example; Michel Foucault, The History of Sexuality: The Will to Knowledge (Random House 1978); 

Catherine A. MacKinnon, Are Women Human? And Other International Dialogues (Harvard University 

Press 2006); Wendy Brown, States of Injury: Power and Freedom in Late Modernity (Princeton University 

Press 1995); Carole Pateman, The Sexual Contract (Polity Press 1991); Susan Okin, Justice, Gender and 

the Family (Basic Books 1991); Janet Halley, Split Decisions: How and why to take a break from feminism 

(Princeton University Press 2006).  
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Women are assigned to the private sphere – the home, the family, the hearth, while men are 

found within the public sphere and public life.15 

This seemingly natural division of social life has its roots in Western political theory, particularly 

regarding the role of the State. The philosophical foundation of such theory is that the State 

restrains itself from intrusion into the private sphere that consists of the family and personal life 

and must confine itself to the public sphere of the political, the workplace and the market.16 To a 

certain extent in recent times, the boundaries have somewhat softened between the public and 

private spheres with the State encroaching into matters of private affairs, principally through the 

introduction of greater legal regulation of familial relationships, in ways that would for centuries 

have been considered improper and often illegal; for example, with the introduction of divorce, 

parental rights, the concept of the ‘family home’, etc.17 

However, as Brown asserted, ‘what is “liberated” from the private sphere may then be colonized 

and administered by one or more dimensions of masculinist state power’.18 Thus, as women’s 

relationships to and with the State change over time, it is evident that the State’s masculinism 

‘becomes more diffuse and subtle even as it becomes more potent and pervasive’.19 This pattern 

of masculinism is identifiable in the context of both the occurrence and the ongoing 

consequences of historical practices of illegal adoption. The State continues to wield numerous 

powers that shape women’s lives, but merely changed the form and expression of this power 

from that of the historical creation and support of illegal adoption practices, to its current legal 

responses to the consequences of such policies.   

Nonetheless, it is clear that a distinct division remains between the public and the private 

spheres in society. In subsequently challenging the creation and perception of this dichotomy, I 

am not challenging or denying the value of privacy as a human right, nor am I arguing against 

the need for a private sphere, rather I am contesting the basic political formulation of the 

 
15 Hilary Charlesworth, Christine Chinkin and Shelley Wright, ‘Feminist Approaches to International Law’, 

(1991) 85 American Journal of International Law 613, 625ff. 
16 Janet Halley, ‘After Gender: Tools for Progressives in a Shift from Sexual Domination to the Economic 

Family’ (2011) 31 Pace Law Review 887. 
17 Janet Halley, ‘What is Family Law?: Genealogy Part I’ (2011) 23 Yale Law Journal of Law and the 

Humanities 1. See also Janet Halley, ‘What is Family Law?: Genealogy Part II’ (2011) 23 Yale Law Journal 

of Law and the Humanities 189.  
18 Wendy Brown, States of Injury: Power and Freedom in Late Modernity (Princeton University Press 1995) 

195.  

See also 166-195. Brown argues that the State represents a form of ‘masculinism’ – a form of gender 

power. This is not to equate qualities of men with this masculinist power, but rather that this form of 

gender power operates as the ‘conventions of power and privilege constitutive of gender within an order of 

male dominance’. (Ibid 166-167) 
19 Ibid 193. 
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dichotomy and the standard interpretation of how the dichotomy should exist in society by 

applying a feminist legal theoretical approach.20  

Drawing on feminist approaches to international law is of critical importance in offering feminist 

methods for piercing the political and legal divide that exists between the public and private 

realms of society.21 It provides an opportunity to not only recognise, but to also articulate, the 

human rights abuses that flow from illegal adoption practices and which are currently hidden by 

the confinement of these abuses to the private sphere. The identification and segregation of 

these human rights abuses as being private harms belonging to the private sphere leads to a 

narrowing in State legal responses.   

Drawing on feminist legal theory and feminist approaches to international human rights law 

methodologically, requires asking ‘the woman question’: 

In law, asking the woman question means examining how the law fails to take into 

account the experiences and values that seem more typical of women than of men, for 

whatever reason, or how existing legal standards and concepts might disadvantage 

women. The question assumes that some features of the law may be not only nonneutral 

in a general sense, but also ‘male’ in a specific sense.22 (Footnotes omitted.) 

 

The objective of asking this question is to reveal these gendered or nonneutral features and to 

consider then how they ‘might be corrected’.23 In this context, the ‘woman question’ or feminist 

 
20 Susan Moller Okin, Justice, Gender and the Family (Basic Books 1989) 127ff. 
21 The application of feminist legal methodology to international law was first articulated as a legal 

approach by Charlesworth, Chinkin and Wright in 1991; see Hilary Charlesworth, Christine Chinkin and 

Shelley Wright, ‘Feminist Approaches to International Law’ (1991) 85 American Journal of International 

Law 613. 

See also Hilary Charlesworth, ‘Feminist Methods in International Law’ (1999) 93 American Journal of 

International Law 379; and ‘The Woman Question in International Law’ (2011) 1 Asian Journal of 

International Law 33; Janet Halley, ‘After Gender: Tools for Progressives in a Shift from Sexual Domination 

to the Economic Family’ (2011) 31 Pace Law Review 887; and Janey Halley, ‘What is Family Law?: 

Genealogy Part I’ (2011) 23 Yale Journal of Law and Human Rights 1. 
22 Kathleen Bartlett, ‘Feminist Legal Methods’ (1990) 103(4) Harvard Law Review, 829, 837: 

A question becomes a method when it is regularly asked. Feminists across many disciplines 

regularly ask a question - a set of questions, really - known as ‘the woman question,’ which is de- 

signed to identify the gender implications of rules and practices which might otherwise appear to 

be neutral or objective. … In law, asking the woman question means examining how the law fails 

to take into account the experiences and values that seem more typical of women than of men, 

for whatever reason, or how existing legal standards and concepts might disadvantage women. 

The question assumes that some features of the law may be not only nonneutral in a general 

sense, but also ‘male’ in a specific sense. The purpose of the woman question is to expose those 

features and how they operate, and to suggest how they might be corrected. 
23 Ibid. 
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method is to ask how the concept of gender fundamentally affects or influences the legal 

treatment of human rights abuses connected to historical practices of illegal adoption, both in 

terms of the legal articulation of such abuses and in terms of the framing of legal remedies. For 

example, in the context of analysing feminist approaches to international legal remedies within 

international law and transitional justice, this research draws on feminist legal perspectives in the 

context of reparations for gendered human rights violations.24 

In taking such a critical feminist legal perspective, it must also be accepted that feminist legal 

scholarship in international law has been described as being beset with internal critique or 

conflict.25 In addition to which, mainstream international law does not engage with such 

scholarship in a meaningful fashion; for example, Charlesworth notes that while certain areas of 

international law and its institutions have incorporated feminist ideas into their rhetoric, there has 

been, in the words of Diane Otto, a ‘selective engagement’ with feminist ideas at their core.26 

As outlined by Charlesworth, there are certainly problems with how feminist legal theory and 

feminist analyses of international law are engaged by international institutions, as per the robust 

critique of Kapur, Otto and Halley.27 Kapur warns against the reduction of women’s issues to a 

‘victimisation rhetoric’, using sex as the sole focus of actual and potential oppression, rather than 

understanding women’s lives as a complex combination of factors (e.g. race, class, religion).28 

As mentioned, Otto observed an increased inclusion of ‘feminist vocabularies’ within institutional 

frameworks with little beneficial or concrete engagement with actual ‘feminist ideas’.29 Halley 

expressed concern at the exclusion of men from any meaningful debate regarding structural or 

societal changes; she argued that feminism ‘is running things’ in the international legal 

 
24 For example: Ruth Rubio-Marín, What Happened to the Women? Gender and Reparations for Human 

Rights Violations (Advancing Transitional Justice) (Social Science Research Council 2008); Ruth Rubio-

Marin, The Gender of Reparations: Unsettling sexual hierarchies while redressing human rights violations 

(Cambridge University Press 2009); Fionnuala Ní Aoláin, ‘Feminism facing international law’ (2015) 22(4) 

European Journal of Women’s Studies 4457; Fionnuala Ní Aoláin & Aisling Swaine, ‘Transforming 

Reparations for Conflict-Related Sexual Violence: Principles and Practice’ (2015) 28 Harvard Human 

Rights Journal 97; Fionnuala Ní Aoláin, ‘Advancing Feminist Positioning in the Field of Transitional Justice’ 

(2013) 6(2) International Journal of Transitional Justice 1.  
25 Hilary Charlesworth, ‘The Woman Question in International Law’ (2011) 1 Asian Journal of International 

Law 33, 35. 
26 Ibid 37, referring to Dianne Otto, ‘The Exile of Inclusion: Reflections on Gender Issues in International 

Law over the Last Decade’ (2009) 10 Melbourne Journal of International Law 11, 12. 
27 Ibid 35-37. 
28 Ratna Kapur, ‘The Tragedy of Victimization Rhetoric: Resurrecting the ‘Native’ Subject in 

International/Post-Colonial Feminist Legal Politics’ (2002) 15 Harvard Human Rights Law Journal 1. 
29 Dianne Otto, ‘The Exile of Inclusion: Reflections on Gender Issues in International Law over the Last 

Decade’ (2009) 10 Melbourne Journal of International Law 11. 
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framework but has failed ‘to recognise its own power … creating “male roadkill”’.30 Despite the 

valid concerns expressed in such critiques, I consider that international law nevertheless retains 

the potential to have a positive impact when applied to international human rights law and 

consequently to national law.31 

Regarding the concerns surrounding feminist legal theory as applied to international law, 

Charlesworth considers that these problems boil down to failing to distinguish between feminist 

ideas or messages, as opposed to feminist methods.32 One of these problems concerns the 

tendency to apply feminist legal ideas to all women in all situations regardless of context, and 

can best be addressed by employing the ‘world-travelling’ feminist technique as set out by 

Isabelle Gunning.33 This approach requires taking account of the complexities of women’s lives 

in applying any feminist legal analysis; one must be aware not only of one’s own perspective and 

background, but also the historical and cultural backgrounds of the women forming the subject 

of the feminist legal inquiry. Arguably closely following on from this approach, Charlesworth 

states that feminist methods are also crucial in responding concretely to the needs of the woman 

subject.34  Fundamentally, there is no one size fits all approach to the matter of applying feminist 

legal theory and methodologies to human rights abuses affecting women. 35   

As per the simile used by Charlesworth, likening the application of feminist legal methods to that 

of an archaeological dig,36 drawing on feminist legal approaches to the human rights abuses 

 
30 Janet Halley, Split Decisions: How and Why to Take a Break from Feminism (Princeton University Press 

2006). See also Janet Halley, Prabha Kotiswaran, Rachel Rebouché, and Hila Shamir, Governance 

Feminism: An Introduction (University of Minnesota Press 2018), xiv:  

‘Moreover, many feminist visions of emancipation have been left at the station when various 

governance trains took off: what Kerry Rittich calls the “selective engagement” of feminist ideas 

into governmental power has left some diamonds in the dust. Sometimes selectivity so 

overwhelms engagement, or defeat so swamps success, that —despite feminists’ best efforts —a 

governance project simply should not be described as feminist at all. Sometimes the result will be 

vaguely recognisable but so alien, so transformed by adverse political forces that the best term 

for it might be Nancy Fraser’s designation, “feminism’s uncanny double.”’ (Footnotes omitted.)  
31 Charlesworth, ‘The Woman Question in international Law’ (n 25) 35ff. 
32 Ibid 37. 
33 Ibid. 
34 Ibid. 
35 Ibid 38. ‘Feminist methodologies suggest that prescription of women’s equality must respond to the 

needs and desires of the women we think we’re helping.’ 
36 Hilary Charlesworth, ‘Feminist Methods in International Law’ (1999) 93 American Journal of International 

Law 379, 381:  

‘Within feminist scholarship there is a tendency to pigeonhole theorists into fixed categories … 

But when confronted with a concrete issue, no single theoretical approach or method seems 

adequate. A range of feminist theories and methods are necessary to excavate the issues. In this 

sense, feminist explorations can be likened to an archaeological dig. There are various layers of 

practices, procedures, symbols and assumptions to uncover and different tools and techniques 

may be relevant at each level.’ 
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involved in historical practices of illegal adoption is a multi-layered process. The first step is using 

these methods is to articulate and recognise these human rights abuses, which have been 

otherwise confined to the private sphere, and the second step is to reconsider the framing of 

legal remedies regarding such reconceptualised abuses.  

 

Qualitative research 

Qualitative research is employed to gain insight into the approach and views of different actors 

within civil society regarding international human rights law in the context of Ireland’s treatment 

of its historical human rights abuses of women and girls.  In this manner, using a framework of 

qualitative inquiry allows a closer examination of the relationship between the practical 

engagement with international human rights law both nationally and internationally and the 

expectations of what international law can offer to those in civil society. 

Collecting the data involved conducting a small number of semi-structured interviews. The 

participants were selected through the use of ‘purposeful or purposive sampling’; the latter 

method has been defined as follows:  

… a technique widely used in qualitative research for the identification and selection of 

information-rich cases for the most effective use of limited resources (Patton 2002). This 

involves identifying and selecting individuals or groups of individuals that are especially 

knowledgeable about or experienced with a phenomenon of interest (Cresswell and 

Plano Clark 2011). In addition to knowledge and experience, Bernard (2002) and 

Spradley (1979) noted the importance of availability and willingness to participate, and 

the ability to communicate experiences and opinions in an articulate, expressive and 

reflective manner.37 

 

The majority of interviews took place in mutually agreed locations (four took place via Skype), 

with a total of 13 interviews taking place.  

The inclusion criteria were: 

- Having experience of engaging with legal claims based on human rights in the context of 

historical abuses of women and girls in Ireland; and 

 
37 Lawrence A. Palinkas et al., ‘Purposeful Sampling for Qualitative Data Collection and Analysis in Mixed 

Method Implementation Research’ (2015) 42(5) Administration and Policy in Mental Health 534.  
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- Having experience of using domestic and/or international human rights law in the 

process of making such legal claims; 

- Being over 18 years of age and being of sound mind.  

 

Experience could entail advocating on behalf of survivors of such abuses through work in a civil 

society organisation (domestically before the Irish courts and/or engaging in a government ex 

gratia payment scheme and/or internationally before a UN Treaty Body), as a private lawyer, as 

a representative of the national human rights institution, as a survivor or as a representative of a 

UN Treaty Body or UN Special Procedure. All the participants have been anonymised for the 

purposes of this thesis. The exclusion criteria were age (minor), incapacity, and no experience or 

knowledge of the legal treatment and government responses to historical abuses of women and 

girls.  

I utilised semi-structured interviews in order to prompt interviewees with initial, general, open-

ended questions with the intent of facilitating a variety of views regarding a range of relevant 

issues, including the significance of human rights language, personal experience and 

assessment of the adequacy of the legal treatment of historical and gendered abuses, gender 

equality, and the role of international human rights law.  Collecting qualitative data in this way 

allows for a freer and more organic conversation to take place, while providing structure for the 

interview. Thus, the aim was ‘to provide a framework within which people can respond in a way 

that represents accurately and thoroughly their points of view about the world, or that part of the 

work about which they are talking’.38  

Due to my previous professional experience, in addition to networking for research purposes 

during the conduct of this doctoral research, I established a relatively wide network of contacts 

with civil society organisations, the NHRI (the Irish Human Rights and Equality Commission), and 

lawyers, and secured a group of interviewees with relevant experience.  

The qualitative data was analysed thematically39 and coded with the aid of a qualitative data 

analysis software – nVivo. The resulting analysis and interpretation of data was then integrated 

 
38 Michael Quinn Patton, Qualitative Research and Evaluation Methods (SAGE 2015) 26. 
39 Virginia Braun and Victoria Clarke, ‘Using thematic analysis in psychology’ (2006) 3(2) Qualitative 

Research in Psychology 77. See also Virginia Braun and Victoria Clarke, Successful qualitative research: A 

practical guide for beginners (Sage 2013). Braun and Clarke’s (six-step) approach to thematic analysis of 

qualitative data is well-known in qualitative research and was helpful in conducting my thematic analysis of 

the qualitative data gathered.  
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throughout the body of research – by selecting direct and anonymised40 quotations of 

participants - in order to support and/or expand the theoretical arguments being made. By not 

only relying on the methodological approach of reviewing and analysing the existing literature to 

reveal conceptual flaws within the legal treatment of historical practices of illegal adoption, the 

consideration of first-hand narratives of lived experiences of such legal treatment and remedies 

adds a richer layer of analysis throughout this thesis.  

 

The comparative method 

The analysis of both the international human rights legal framework and the legal responses of 

Ireland is supplemented through a certain amount of comparative legal research, as outlined in 

Chapter Two. Australia and Spain - with considerable and lengthy histories of illegal adoption - 

were selected for two primary reasons. First, there are similarities with the Irish context. These 

similarities are that, in both jurisdictions, the historical practices of illegal adoption were 

widespread throughout the twentieth century, and the practices resulted from a significant 

element of religious influence in the development of social policy regarding the treatment of 

unmarried women and girls and illegitimate children. Secondly, the manner in which these states 

engaged with the international human rights legal framework — principally UN Treaty Bodies — 

varies significantly in the context of such adoption practices. The variation proves important as it 

enables a further nuanced analysis of how the international legal system responds to such 

abuses, including reflection on the role of civil society in bringing attention to these human rights 

abuses in the international legal setting. It provides further insight into how international human 

rights law could be utilised to respond in different ways to these abuses (in contrast to its 

engagement with Ireland), and it highlights alternative national legal responses to these abuses.  

In Chapter Four, a brief comparison is drawn with the experiences of Canada in responding to 

historical abuses of indigenous peoples (principally indigenous women and girls). This 

comparative example is used in the context of discussing a potential over-reliance on legalism. 

Its significance is that it supports the analysis in the relevant section by briefly illustrating 

alternative legal approaches within a state that has alternately relied on a legalistic approach 

regarding one set of mass violations, and a more international human-rights based approach 

regarding a different although related set of mass violations.   

 
40 Any identifying details, such as names or places mentioned within the quotations, have been removed 

and anonymised through the use of random initials/numbers.  
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The complexities of the comparative approach in law is taken into account by recognising the 

challenges presented by comparing different legal systems, and by limiting the number of 

potential jurisdictions that could be used for the purposes of comparison. Regarding the former, 

two competing perspectives of comparative legal methodology will be relevant, albeit to varying 

extents, i.e., the ‘presumption of similarity’ and the ‘presumption of difference’. The presumption 

of similarity relies on the ‘functional method’, as definitively formulated by Konrad Zweigert and 

Hein Kötz; this approach is based on the principle that all law shares functionality, i.e. all 

societies attempt to solve the same issues through their respective legal systems, such that 

while legal methods may vary from state to state, the underlying issues remain constant.41  While 

the presumption of difference (as advocated by Pierre Legrand)42 asserts that there should 

always be a broader inter-disciplinary focus to undertaking any comparative legal study. This 

means that comparative legal methodology should concern itself with ‘the “intextualization” of 

law’ – that laws generally can be seen to function as ‘expressions of culture and tradition’.43  In 

this manner, the comparative method can be viewed as complementing the socio-legal 

methodology of ‘law in context’ as utilised in this thesis. This is because in a manner similar to 

the ‘intextualization of law’ in comparative methodology, the socio-legal methodology of ‘law in 

context’ also enables a broader examination of how legal rules, concepts and institutions interact 

with and are influenced by cultural and societal structures and traditions. 

  

 
41 Konrad Zweigert and Hein Kötz, An Introduction to Comparative Law, (3rd edn, OUP, 1998). See also p. 

34: 

The basic methodological principle of all comparative law is that of functionality. … Incomparables 

cannot usefully be compared, and in law the only things which are comparable are those which 

fulfil the same function. … The proposition rests on what every comparatist learns, namely that 

the legal system of every society faces essentially the same problems, and solves these problems 

by quite different means though very often with similar results. The question to which any 

comparative study is devoted must be posed in purely functional terms; the problem must be 

stated without any reference to one’s own legal system. 
42 Pierre Legrand, ‘The Same and the Different’ in Pierre Legrand and Roderick Munday (eds), 

Comparative Legal Studies: Traditions and Transitions (Cambridge University Press 2003), pp. 240-311. 
43 Pierre Legrand, ‘Comparative Law’, in David S. Clark (ed.) Encyclopedia of Law and Society: American 

and Global Perspectives (SAGE Publications 2007 Vol. 1), 220-223, 222. 
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IV. Clarifications regarding (a) terminology used and (b) research scope of 

this thesis  

One of the foundations on which this thesis is premised is the acceptance of the fact that 

following the creation of the Irish Free State, the State gradually formed a unique relationship 

with the Catholic Church in the operations of its social policies. In other words, the State had 

what could be described as a partnership with the Church, its agents and other religious 

organisations, vis-à-vis the operation of social welfare policy and its provision being left largely in 

the hands of the Catholic Church and its agents etc., whilst the State maintained a supervisory 

role as regards these policies. This unique church/state arrangement has been accepted in 

many areas of academic research44 — whether historical, sociological or legal — and also by the 

Irish State in its acceptance of various reports issued by statutory commissions of investigation 

or inquiry into historical child abuse45. 

Additionally, while the provision of social welfare was essentially handed over to the Church 

authorities by the nascent Irish Free State, the State nonetheless maintained liability and 

 
44 For example, see books by: Jennifer Redmond (ed), Sexual Politics in Modern Ireland (Irish Academic 

Press 2015); Lindsay Earner-Byrne, Mother and Child: Maternity and Child Welfare in Dublin, 1922-60 

(Manchester University Press 2013); Diarmuid Ferriter, Occasions of Sin: Sex & Society in Modern Ireland 

(Profile Books, 2012); Ian O’Donnell and Eoin O’Sullivan, Coercive Confinement in Ireland: Patients, 

Prisoners and Penitents (Manchester University Press 2012); James M. Smith, Ireland’s Magdalen 

Laundries and the Nation’s Architecture of Containment (Manchester University Press 2008); Frances 

Finnegan, Do Penance or Perish: A Study of Magdalen Asylums in Ireland (Congrave Press 2001); Mary 

Raftery and Eoin O’Sullivan, Suffer the Little Children: The Inside Story of Ireland’s Industrial Schools (New 

Island 1999) and Mairead Enright, ‘No. I won’t go back’: National Time, Trauma and Legacies of 

Symphysiotomy in Ireland’, in Sian Beynon-Jones and Emily Grabham, Law and Time (Routledge 2019). 

See also articles by: James M. Smith, ‘The Politics of Sexual Knowledge: The Origins of Ireland’s 

Containment Culture and ‘The Carrigan Report (1931)’ (2004) 13(2) Journal of the History of Sexuality 

208; Lindsay Earner-Byrne, ‘Reinforcing the family: The role of gender, morality and sexuality in Irish 

Welfare Policy, 1922-1944’ (2008) 13 History of the Family 360; Lindsay Earner-Byrne, ‘The Boat to 

England: An analysis of the official reactions to the emigration of single expectant Irishwomen to Britain, 

1922-1972’ (2003) XXX Irish Economic and Social History 52; Lindsay Earner-Byrne, ‘The Rape of Mary 

M.: A microhistory of Sexual Violence and Moral Redemption in 1920s Ireland’ (2015) 24(1) Journal of the 

History of Sexuality 75; Clara Fischer, ‘Gender, Nation, and the Politics of Shame: Magdalen Laundries 

and the Institutionalisation of Feminine Transgression in Modern Ireland’ (2016) 41(4) Journal of Women in 

Culture 821; Paul Michael Garrett, ‘A ‘Catastrophic, Inept, Self-Servin’ Church? Re-examining Three 

Reports on Child Abuse in the Republic of Ireland’ (2013) 24(1) Journal of Progressive Human Services 

43; Maria Luddy, ‘Unmarried Mothers in Ireland 1880-1973’ (2011) 20(1) Women’s History Review 109; 

Barry Collins and Patrick Hanafin, ‘Mothers, maidens and the myth of origins in the Irish Constitution’ 

(2001) 12 Law and Critique 53; and James Gallen, ‘Historical Abuse and the Statute of Limitations’ (2016) 

Statute Law Review 1. 
45 See Report of the Commission to Inquire into Child Abuse (2009); Department of Justice, Equality and 

Law Reform, Report into the Catholic Archdiocese of Dublin (2009); Department of Justice, Equality and 

Law Reform, Report into the Catholic Diocese of Cloyne (2011); Department of Children and Youth 

Affairs, Report of the Inter-Departmental Group on Mother and Baby Homes (July 2014). 
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responsibility for the operation of these social welfare policies through its facilitation and ongoing 

support of this regime and its minimal supervision of the operation of these policies through 

these institutional settings.46 

The first focus of this thesis will be on the current legal situation arising from the State policy 

regarding the segregation and confinement of unmarried women and the removal of deemed 

illegitimate children through various historical practices of adoption. The purpose is not to 

consider the numerous horrific abuses of children that occurred in these institutional residential 

settings, nor does it possess the scope to consider the policy of the State and other religious 

and non-religious organisations (e.g. the ‘Cruelty Man’/the ‘NSPCC’47) regarding the removal of 

children from other familial settings such as impoverished families, families considered to be of 

lower socio-economic status, or widowed families.48 Throughout this work, references are made 

to historical practices of illegal adoption, and this should be understood as encompassing 

practices of forced adoption and the incorrect registration and/or falsification of adoption and 

birth records.  

The second focus of this thesis is consideration of the extent and scope of the legal obligations 

imposed by the various UN Human Rights Treaties that Ireland has signed and ratified. To date, 

the UN legal system is the international legal forum where consideration of historical abuses of 

women and girls in Ireland has primarily been centred. There is brief discussion of Ireland’s legal 

obligations pursuant to both the Irish Constitution in Chapter One and to the European 

Convention on Human Rights in Chapter Two, as part of a comprehensive analysis of Ireland’s 

overall legal obligations in the context of adoption. Otherwise the focus of this research is placed 

on the UN system and the interaction between this legal system and Ireland’s legal responses. 

 
46 For example, see Department of Children and Youth Affairs, Report of the Inter-Departmental Group on 

Mother and Baby Homes (July 2014) for references to the report of an inspector for boarded out children 

with the Department of Local Government and Public Health.  

Furthermore, chapters 5 and 11 of the McAleese Report (regarding the Magdalene Laundries) refer to 

how the State facilitated (through legislation – Public Assistance Acts and Health Act 1953) direct 

payments to the Laundries in recompense for the provision of social welfare assistance. The State also 

legislated for inspections of the laundries as ‘factory premises’, e.g. pursuant to the Factories Acts, 

associated regulations, the Conditions of Employment Act 1936, and the Safety in Industry Act 1980.  

For more detailed information in this respect, see the Clann Report for further information; JFM Research 

and Adoption Rights Alliance, ‘Clann: Ireland’s Unmarried Mothers and their Children: Gathering the Data, 

Principal Submissions to the Commission of Investigation into Mother and Baby Homes’, October 2018.  
47 For example, see Sarah-Anne Buckley, The Cruelty Man: Child welfare, the NSPCC and the State in 

Ireland, 1889-1956 (Manchester University Press 2013).  
48 For information in this respect, see, for example: Mary Raftery and Eoin O’Sullivan, Suffer the Little 

Children: The Inside Story of Ireland’s Industrial Schools (New Island 1999); Diarmuid Ferriter, Occasions 

of Sin: Sex & Society in Modern Ireland (Profile Books 2012); Report of the Commission to Inquire into 

Child Abuse (2009); Department of Justice, Equality and Law Reform, Report into the Catholic 

Archdiocese of Dublin (2009). 
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References to the international human rights legal framework encompass UN Human Rights 

Treaty Bodies, UN special procedures, and UN/international soft law instruments such as the 

Basic Principles on the Right to a Remedy.  

It should be noted that when the term ‘illegitimate’ is used in this thesis, it is referring to 

instances where a child was born outside of marriage in Ireland as it was the term used by the 

State, religious institutions, and society generally during the historical period at issue here. It is 

not intended to be understood as being a demeaning term or insult. Nevertheless, it is 

acknowledged that, historically, it is not only a term that had its basis in law as a legal concept 

set out in legislation, but that it is a term that was used in a denigrating sense as was intended 

as such by the State, those institutions and Irish society. 

Additionally, while frequent references will be made to the ‘Commission of Investigation into 

Mother and Baby Homes and Certain Related Matters’, an attempt will be made throughout the 

thesis to look beyond the narrow approach of this investigatory body, and to highlight the myriad 

of institutional settings and agencies that facilitated Ireland’s historical practices of illegal 

adoption, encompassing Mother and Baby Homes, County Homes, adoption agencies, and 

other institutions that engaged with unmarried mothers and/or their children (e.g. maternity 

hostels, private nursing homes).  

Furthermore, for the purposes of this thesis, the focus is on birth/natural49 mothers because 

birth/natural fathers were largely absent from the context of historical forced adoption practices 

that took place through various institutional settings in Ireland. The subject of forced adoption 

will be analysed by drawing on feminist legal approaches to consider the impact of the resulting 

human rights abuses on both unmarried women and their children, and how the 

conceptualisation of such abuses as a gendered issue affects ongoing legal responses.  

Finally, historical practices should be understood as primarily entailing practices of adoption that 

occurred in the Irish State since its inception in 1922 to 1998, as is accepted as the relevant 

time period in the Terms of Reference for the Mother and Baby Homes Commission of 

Investigation.50  

 
49 Certain Civil Society Organisations, such as Adoption Rights Alliance, favour the terminology of ‘natural 

mother’, while other sources, such as government legislation, use the term ‘birth mother’. I will use the 

term ‘natural mother’ throughout, other than when discussing the content of legislative provisions that 

refer to ‘birth mother’. 
50 Mother and Baby Homes Commission of Investigation S.I. 57/2015, Schedule, Terms of Reference, 

article 2.  
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Chapter 1 

State Responses to Illegal Adoptions: Law, Policy and Practice in 

Ireland  

 

I. Introduction  

Unease has long been expressed regarding the practice of adoption in Ireland in the twentieth 

century by journalists and civil society organisations, an overview of which will be set out in this 

chapter. However, calls for investigation into these practices and remedies for those who 

suffered and continue to suffer human rights violations have long been overlooked by the Irish 

State. There has been an evident and long-established reluctance to engage with illegal 

adoption practices. Adoption legislation in Ireland has its origins in foreign adoption 

controversies of the 1950s and while it was updated in 2010, there has been little political 

willingness to address tracing and information rights in the context of Ireland’s long history of 

forced adoption policies.  

This chapter outlines the legal framework in place regarding adoption, encompassing the 

relevant legislation and constitutional rights identified in Supreme Court jurisprudence. It also 

examines the recent reticence of the State to address the human rights concerns stemming 

from historical practices of illegal adoption and related continuing human rights violations. 

Against the background of this deep-seated reluctance to probe into the operation of Ireland’s 

widespread network of Mother and Baby Homes, County Homes and related institutional 

settings, it was the domestic and international public scrutiny and media coverage in 2014 

regarding the human remains found at a former Mother and Baby Home in Tuam, Co. Galway, 

that eventually forced the Government to establish a statutory body of investigation regarding a 

select number of the Mother and Baby Home institutions and County Homes around the State.  

However, although the impetus behind the establishment of the Commission of Investigation was 

the discovery of human remains and therefore the living conditions in these institutions, the 

Terms of Reference for this statutory investigatory body included references to an examination of 

adoption practices in these settings. As a result, this chapter will consider the circumstances 

surrounding the establishment of the Commission of Investigation before engaging in greater 

depth with its Terms of Reference, as well as assessing how it has subsequently approached 

these historical practices of illegal adoption.  
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Within this chapter, it also proves beneficial to place the consideration of this investigatory body 

into the broader context of how the State has tended to respond to illegal adoptions, in addition 

to considering the relatively recent revelations of May 2018 concerning ‘incorrect registrations’ 

of adoptions.  

Finally, based on my analysis of the qualitative data gathered, civil society’s experiences of 

navigating both this legal framework and the legal responses of the State to the historical abuses 

of women and girls are explored thematically. The key themes identified are regarding access to 

justice, State narratives of closure, and the State attitude to historical abuses of women and girls 

that underpin and ultimately restrict legal responses and remedies.  
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II. The history of adoption legislation in Ireland  

Adoption legislation in the Irish Free State was first passed in 1952 – in the form of the Adoption 

Act 1952 (‘the 1952 Act’).1 England and Northern Ireland has previously passed adoption 

legislation in the late 1920s.2  Prior to the introduction of this legislation in 1952, adoption took 

place in Ireland but with no legal basis. In historical terms, it is considered that adoption 

developed organically in Ireland from the ‘boarding out’ system that was in place through the 

‘Poor Law’ legal framework and workhouse system of the 19th century; the Poor Law 

Amendment Act 1862 allowed guardians to ‘board out’ orphan and deserted children under the 

age of five, and this system was also supported by later workhouse-related legislation in 1869 

and 1876, whereby children were boarded out in exchange for regular financial payments.3 By 

the time of the 1911 census, a practice of adoption had developed such that there were children 

entered in the census as ‘adopted’.4 

There was a lengthy gap between adoption legislation being introduced in the Republic of Ireland 

and adoption legislation having been introduced in England and Northern Ireland. It is unclear 

from the Dáil Debates what the precise impetus was behind the introduction of the 1952 Act, 

besides the then Justice Minister stating that ‘[F]or a number of years there has been a growing 

demand for legal adoption’.5 However, it is considered by some historians that the primary 

political motivation for introducing adoption legislation in 1952 was due to stories in the press 

regarding ‘foreign adoptions’; the practice of numerous ‘illegitimate’6 Irish babies being sent 

 
1 Adoption Act 1952 (No. 25/1952). 
2 Adoption of Children Act 1926 (England) and Adoption of Children Act (NI) 1929.  
3 ‘A study of the infrastructure and legislation for adoption in Ireland c.1911-1971’, Colleen Mary Stewart, 

(PhD Thesis, NUIM 2013).  

See also Department of Children and Youth Affairs, Report of the Inter-Departmental Group on Mother 

and Baby Homes (July 2014) p. 15; ‘In the absence of adoption legislation the placement of children with 

others before 1952 was much more informal with boarding out, fostering and de facto adoptions directly 

or through intermediaries.’ 
4 Ibid, Stuart 2013, p. 1; ‘Occasionally boarding and fostering arrangements led to a child remaining on in 

a foster home after regular payment had ceased, owing to the emotional bonds that developed between 

the child and the foster family: this was a mode of informal adoption.’ 
5 Dáil Debate, Committee on Finance – Adoption Bill, 1952 – Second Stage, 11 June 1952, Minister for 

Justice (Mr. Boland).  
6 As noted in the introduction to this thesis, when the term ‘illegitimate’ is used, it is referring to instances 

where a child was born outside of marriage in Ireland as it was the term used by the State, religious 

institutions, and society generally during the historical period at issue here. It is acknowledged here that it 

is not only a term that had its basis in law as a legal concept set out in legislation, but that it is a term that 

was used in a denigrating sense as also intended by the State, those institutions and Irish society. It is not 

intended as such by this author.  
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overseas for adoption began increasingly to attract negative press attention at home and 

abroad.7 

There were two key stories in the international media that are thought to have been influential in 

prompting a political response. First, an article in the New York Times on 18 March 1950 with a 

photo of six children leaving Shannon Airport for adoption by American couples drew a lot of 

attention, such that Archbishop McQuaid called for “suspension of overseas adoption until his 

staff could fully consider the issue. He also instructed his leading advisor…to initiate a ban on 

publicity at Shannon Airport”.8 Secondly, a story in late 1951 involving the speedy and legally 

questionable adoption by Hollywood film star Jane Russell of an Irish child from an Irish couple in 

London received significant media attention in the British press, leading to a flurry of press 

articles in Europe as well.9 As historian Moira Maguire noted: “…it was the ridicule to which 

Ireland was subjected in the foreign press, and not the violations of law or concern for Tommy 

Kavanagh’s welfare, that precipitated official action on the matter.”10 

It is generally accepted11 that the Department of External Affairs (now the Department of Foreign 

Affairs and Trade) supported this practice of Irish Catholic-run institutions arranging adoptions of 

Irish children to American Catholic families by providing the administrative support needed; thus, 

it simply supplied the children with passports and otherwise left the adoption process in the 

 
7 Diarmuid Ferriter, Occasions of Sin: Sex and Society in Modern Ireland (Profile Books 2009) 330. ‘The 

decision to cover up the scandal of foreign adoptions was taken for the same reasons for which other 

issues had been repressed. Adoption legislation was eventually introduced in 1951, but only after foreign 

newspapers drew attention to what some termed the ‘black market’ in “Irish babies”’.  

See also Moira Maguire, ‘Foreign adoptions and the evolution of Irish adoption policy, 1945-52’ [2002] 

36(2) Journal of Social History 387. 
8 Ibid 390. 
9 Ibid. 
10 Ibid. 
11 Cianan Brennan, ‘“Sold to the highest bidder” – how Ireland’s institutions allowed Americans to adopt 

Irish children in the 1950s’, The Journal.ie (Ireland, 9 January 2017). This article relies on papers 

contained in ‘Documents on Irish Foreign Policy Volume X’ 1951-1957, as maintained by the Royal Irish 

Academy. For example; ‘Throughout the papers it is made clear that the adoption of Irish children born to 

single parents by Americans was seen entirely as a good thing by Ireland’s senior ministers. Then Justice 

Minister, Fianna Fáil’s Gerald Boland ‘favoured the sending of children to America for adoption in suitable 

homes where the alternative would be life in an institution in this country’, according to one memo from 

April 1954, though it is emphasised that that viewpoint had never been stated publicly’. 

See also Joe Little, ‘Adoption: The long battle against stigma moves up a gear’, RTE (Ireland, 2 June 

2018). This article refers to the 1997 book by Michael Milotte (Michael Milotte, Banished Babies: Secret 

History of Ireland’s Baby Export Business (New Island Books 1997)). Joe Little wrote about how ‘Banished 

Babies’ relied on government documentation, such as a document by a department official Peter Berry, 

later the Secretary of the Department of Justice, ‘warning that the state ‘could not truthfully refute’ a report 

claiming that 50 American couples had bought Irish babies through an international adoption ring for 

between $600 and $2,000 per child’. 
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control and oversight of these institutions, although agreeing that the children should be sent to 

“good Catholic homes”12. 

In relation to the 1952 Act, adoption orders could only be made in respect of ‘illegitimate and 

orphan children’ 13, and it established ‘An Bord Uchtála’ to oversee the practice of formal, legal, 

adoption in Ireland14. The 1952 Act also required that a child could not be removed from the 

State, without the approval of the mother, unless the child was over one year of age, with the 

result that many children ‘were kept in the Mother and Baby Homes or Baby Homes until after 

they had reached their first birthday’.15 

Interestingly, the legislation also attempted to place some control regarding the process of ‘the 

sending of children out of the State’ by prohibiting advertisements and payments relating to 

adoption16, although it remains highly questionable as to the effectiveness of these measures 

and the degree to which they were enforced as it is considered that the practice of sending 

children abroad under ‘informal’ and most likely illegal adoption schemes continued into the 

1960s.17  

The legislation placed considerable emphasis on elements of securing the legitimacy of the 

adopted child, the primacy of the natural married family in Irish society, and religious 

requirements. For example; the child had to be illegitimate or an orphan to be eligible for 

adoption18, on being adopted the child was to be considered as having been born ‘in lawful 

wedlock’ by the adoptive parents19, a couple had to be married and living together to be eligible 

for adoption20, and the prospective adoptive parents had to be of the same religion as the child 

and his parents, or if illegitimate the same religion as the child’s mother21. 

 
12 Moira Maguire, ‘Foreign adoptions and the evolution of Irish adoption policy, 1945-52’, [2002] 36(2) 

Journal of Social History, 387, 388: ‘The legality of sending Irish children out of the state for adoption 

under foreign laws was scarcely questioned by those involved in the process; civil servants and Catholic 

charitable agencies were concerned only that the children in question were sent to “good Catholic 

homes”. Indeed, the Hierarchy and civil servants were so concerned with the Catholic question that they 

refused to allow children to be removed to Northern Ireland or England for adoption lest they fall into the 

hands of Protestant families or proselytizers.’ (Footnotes omitted.) 
13 Adoption Act 1952, s 10.  
14 Adoption Act 1952, s 8. See also, inter alia, s 36.  
15 Department of Children and Youth Affairs, Report of the Inter-Departmental Group on Mother and Baby 

Homes (July 2014) p. 16. 
16 Adoption Act 1952, Part V.  
17 Moira Maguire (n 12) 387: “From the early 1940s to the mid-1960s thousands of Irish children were 

sent abroad under an informal (and probably illegal and unconstitutional) adoption scheme.” 
18 Adoption Act 1952, s 10. 
19 Adoption Act 1952, s 24. 
20 Adoption Act 1952, s 11(a). 
21 Adoption Act 1952, s 12. 
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It is evident that the focus of the State in drafting this legislation was to secure and protect the 

‘legitimate’ family unit in society – that of the married, Catholic, family. The unmarried mother 

and her ‘illegitimate’ child disrupted this archetypal family unit and threatened the structuring of 

Irish familial society. Both had to be regulated by the State through the segregation of unmarried 

women into institutional settings such as the Mother and Baby Homes, County Homes, and 

other related settings, and the removal of the children from their mothers through adoption or 

other institutional settings (e.g. residential educational institutions). Thus, it is clear that the early 

Irish State’s ‘prevailing view of unmarried motherhood was that it was illegitimate, unsustainable 

and morally wrong’, and it was this view that served to underpin and ‘direct and limit the scope 

of government policy in relation to the unmarried mother and her child’.22  

At the time of the 1952 Act, there were no provisions regarding the right of the adopted child to 

information regarding their birth parents and minimal legislative requirements for An Bord 

Uchtála to maintain this kind of information. This continues to be the case to this day with no 

legislative provisions in place requiring the provision of any kind of information - as a right – to 

adopted persons or birth mothers23.  

Instead, under section 22 of the 1952 Act, ‘an Adopted Children Register’ had to be maintained 

by an tArd-Chláraitheoir (the Civil Registrar) for each adopted child, based on the information 

required in the Second Schedule of the Act; this information was limited to the date and country 

of birth, name, and sex of the child, the name and address of the adopters, and the date of the 

adoption order. However, an tArd-Chláraitheoir was also required to keep “an index to make 

traceable the connexion between each entry and the corresponding entry in the register of 

births”; this particular index was not public and “no information from it shall be given to any 

person except by order of a Court or of the Board”.24 

It is in this respect that the State maintained and continues to maintain a high level of secrecy, in 

addition to exerting a considerable degree of control, over the entire adoption process. The 

result is that although every birth in the State must be registered25, this identifying birth 

information is concealed – in principle - from adopted persons and birth mothers through the 

operation of this second ‘index’ (kept “to make traceable” the corresponding entries of 

registered births and registered adoptions).  

 
22 Lindsay Earner-Byrne, ‘The Boat to England: An Analysis of the Official Reactions to the Emigration of 

Single Expectant Irishwomen to Britain, 1922-1972’ (2003) 30 Irish Economic and Social History, 52, 69.  
23 As noted in the Introduction [FN 48], I use the term ‘natural mother’ generally in this thesis, except in 

circumstances where discussing the content of legislative provisions that use the term ‘birth mother’. 
24 Adoption Act 1952, s 22(5). 
25 See Part 3, Civil Registration Act 2004, as amended.  
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The effect of this approach is that if the adopted person is in possession of identifying details 

regarding their birth mother’s name and/or details of their birth (e.g. place of birth, birth cert 

name, which may be different from their adopted name), only then can they apply for a birth 

certificate through the General Register Office as the register of births is a public register.26 

However, if a person is not in possession of such information and is looking for information of this 

kind, the sources of such information remain far more difficult for them to access. For birth 

mothers, it is easier to access birth certs as they will likely know these identifying details (e.g. 

place and date of birth); however, a birth certificate could be of limited use to them given the 

secrecy of the second ‘index’ which acts as the link between the birth cert register and the 

adoption order register. It must also be recalled that the register of adoptions is potentially 

helpful insofar as the adoption itself was legal and correctly registered.  

Therefore, in general terms, it is notably difficult for adopted persons or birth mothers to access 

any information regarding adoptions, and the recent legislative attempts to deal with the 

provision of such information demonstrates a remarkable level of control being asserted on the 

part of the State – as it continues to insert itself into the relationship between adopted person 

and birth mother.  

  

 
26 Ibid.  

See also www.birthsdeathsmarriages.ie/faqs/#a1 and www2.hse.ie/services/births-deaths-and-

marriages/registering-a-birth-death-or-marriage/how-to-register-a-birth-in-ireland.html for details on the 

application process, accessed 26 September 2019.  

http://www.birthsdeathsmarriages.ie/faqs/#a1
https://www2.hse.ie/services/births-deaths-and-marriages/registering-a-birth-death-or-marriage/how-to-register-a-birth-in-ireland.html
https://www2.hse.ie/services/births-deaths-and-marriages/registering-a-birth-death-or-marriage/how-to-register-a-birth-in-ireland.html
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III. Recent developments in Irish adoption law  

The 1952 Act was amended on a piecemeal basis until it was eventually repealed (with savers) 

by the Adoption Act 2010 (‘the 2010 Act’). The 2010 Act commenced on 1 November 201027 

and also established the new Adoption Authority of Ireland (‘the AAI’), which replaced the 

dissolved An Bord Uchtála28. The 2010 Act also introduced a number of changes regarding 

international adoption practices, due to Ireland ratifying the Hague Convention on Protection of 

Children and Co-operation in Respect of Inter-Country Adoption. The 1952 Act never addressed 

the matter of adoption information in relation to birth mothers or adopted persons, but neither 

did the 2010 Act that ostensibly otherwise overhauled the system of adoption in Ireland.  

In 2001, a draft legislative scheme was introduced regarding adoption information that, amongst 

other provisions, carried penalties of fines or imprisonment for any individual who breached a 

‘contact veto’.29 The scheme proposed establishing a ‘Contact Veto Register’ for those who did 

not wish to be contacted. In this manner, although the impetus behind the draft legislation was 

the ‘considerable pressure from adopted people to have access to such information, which they 

see as a basic human right’, the desire to protect the privacy of the birth mother appeared to be 

unduly weighted against any right to personal and identifying information30; furthermore, the 

identity of the natural father was to be withheld unless the father came forward and put his name 

on the ‘Voluntary Contact Register’31.  

The Minister for Children at the time, Mary Hanafin, T.D., outlined the rationale for the Contact 

Veto Register as follows: ‘[I] am anxious that the very understandable fears and concerns of 

some people are addressed from the very start. I hope that the fact that they can if they wish 

place a veto on being contacted will reassure them that these proposals will not constitute a 

 
27 Adoption Act 2010 (Commencement) Order 2010, S.I. No. 511 of 2010. 
28 Adoption Act 2010, Pts 12 and 14. 
29 Press Release, ‘Hanafin announces new draft legislation on adoption information’, Department of Health 

(Ireland, 24 May 2001).  

This bill was later entitled – the Adoption Information, Post-Adoption Contact and Associated Issues Bill. 

See submission to the Adoption Legislation Consultation of 2003 by ‘Adoption Ireland’ and the ‘Adoption 

Legislation Consultation Discussion Paper’ by Geoffrey Shannon, solicitor, June 2003.  

<www.adoptionrightsalliance.com/APA%20Submission.pdf> and <https://health.gov.ie/wp-

content/uploads/2014/03/Adoption-Legislation-Consultation-Discussion-Paper.pdf>, accessed 26 March 

2019.  
30 Press Release, ‘Hanafin announces new draft legislation on adoption information’, Department of Health 

(Ireland, 24 May 2001). 
31 Eilish O’Regan, ‘Adoptees in State homes to be given their birth details’ Irish Independent (Ireland, 25 

May 2001). 

http://www.adoptionrightsalliance.com/APA%20Submission.pdf
https://health.gov.ie/wp-content/uploads/2014/03/Adoption-Legislation-Consultation-Discussion-Paper.pdf
https://health.gov.ie/wp-content/uploads/2014/03/Adoption-Legislation-Consultation-Discussion-Paper.pdf
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threat’.32 Although approved by the Government cabinet of the day, nothing came of this 

particular legislative scheme as it did not progress further through the legislative process beyond 

an initial public consultation. 

In 2015, former Minister James Reilly revived this as a legislative issue and published a ‘General 

Scheme and Heads of an Adoption (Information and Tracing) Bill’ (‘the 2015 Bill’).33 The 

concerns for parental privacy continued, but this time in the form of a requirement for adopted 

persons to sign a ‘Statutory Declaration’ that they would not attempt to contact their natural 

parent(s) directly if their birth certificate was released to them.34 In addition to this requirement, it 

also provided that the birth parent could indicate that there ‘are compelling reasons, such as 

may endanger the life of a person, for the non-release’ of adoption information to an adopted 

person – reasons which the Child and Family Agency could consider.35 It must be noted that on 

further consideration as part of the pre-legislative scrutiny process, the Joint Oireachtas 

Committee on Heath and Children stated in its report that it could ‘find no convincing reason for 

the inclusion of a Statutory Declaration in the Bill’ and recommended that consideration be given 

to excluding this requirement.36 

This particular scheme also failed to progress further but was essentially revived in somewhat 

altered form in 2016 through the current Adoption (Information and Tracing) Bill 2016 (‘the 2016 

Bill’). As will be discussed in the next section, this 2016 Bill retains the emphasis on protecting 

birth parents, ostensibly from contact with adopted persons, and on restraining adopted persons 

 
32 Press Release, ‘Hanafin announces new draft legislation on adoption information’, Department of Health 

(Ireland, 24 May 2001). 
33 Adoption (Information and Tracing) Bill, General Scheme and Heads of Bill 2015.  
34 Head 13 ‘Information for adopted person where adoption order made prior to commencement of Bill’, at 

p. 39: ‘The making of a statutory declaration by an applicant will be necessary before the release of 

information to facilitate the adopted person to apply for his or her birth certificate, even where a birth 

parent has not registered on the Adoption Information Register. When an adopted person has made the 

statutory declaration, he or she will be provided with the required details to apply for his or her birth 

certificate.’ 
35 Ibid. ‘There is a presumption in favour of the disclosure of the information required by the adopted 

person to apply for his or her birth certificate, unless the birth parent indicates that there are compelling 

reasons, such as may endanger the life of a person, for the non-release of the details required to apply for 

a birth certificate. The Agency will consider any case submitted and decide if the required information is to 

be disclosed.’ 
36 Joint Committee on Health and Children, Report on the Pre-Legislative Scrutiny of the General Scheme 

and Heads of the Adoption (Information and Tracing) Bill, November 2015, p. 12: ‘Recommendation 2: 

Consideration should be given to excluding the Statutory Declaration provision from the Bill. This could 

possibly be replaced by an alternative provision where the applicant is required to attend one preparatory 

session to discuss and explore the issues concerning privacy and respect, before the Birth Certificate is 

released.’ 
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from attempting such contact without what amounts to State supervision and control in the form 

of the central role to be played by the statutory Child and Family Agency (‘Túsla’).  

Finally, it is worth noting there is a tracing regime currently in place; however, it exists on a non-

statutory basis. It came into existence as the AAI attempted to tackle adoption tracing in 2005, 

by establishing an ‘Information and Tracing Unit’ and a ‘Contact Preference Register’, whereby 

parents of adopted children, their relations or adopted persons can register interest in making 

contact.37 Contact is then subject to agreement by both parties. This was established on a non-

statutory basis and is operated by the AAI on the basis of ‘international best practice’.38  

 

Adoption (Information and Tracing) Bill 2016 

The 2016 Bill was published on 25 November 2016 by Minister Zappone. The press release 

issued by the Minister outlined the key provisions of the 2016 Bill, and repeatedly refers to the 

incidence of ‘incorrect registrations’ in the context of adoption.39 

The Minister did not provide detail surrounding what exactly is meant by incorrect registrations. 

However, a useful overview of what it entails is outlined by the ‘Clann Project’ (a joint civil society 

initiative) in their 2018 report, based on extensive witness testimony gathered.40 The report 

states that issues of ‘falsification of documents’ involve practices by which documents were 

‘forged or contained knowingly false information to facilitate illegal adoptions, most commonly, 

where the adopted person is registered as the natural child of the adoptive parents’.41 

The Minister’s press release states that the 2016 Bill provides for the AAI to take control and 

responsibility for all adoption records in Ireland, ‘including information relating to informal 

“adoption” arrangements and persons whose birth was incorrectly registered’, and that Túsla is 

to operate an information and tracing service ‘for structured and regulated access to information 

 
37 Geoffrey Shannon, Adoption Law, (Offprint from Geoffrey Shannon, Child Law, 2nd edition) (Round Hall, 

2010), p. 101. 
38 Ibid 100-101. 
39 Press Release, ‘Minister Zappone publishes the Adoption (Information and Tracing) Bill 2016’, 

Department of Children and Youth Affairs (Ireland, 25 November 2016). 
40 Maeve O’Rourke, Claire McGettrick, Rod Baker, Raymond Hill et al, CLANN: Ireland’s Unmarried 

Mothers and their Children: Gathering the Data: Principal Submission to the Commission of Investigation 

into Mother and Baby Homes (Justice for Magdalenes Research, Adoption Rights Alliance, Hogan Lovells, 

15 October 2018). 

‘Clann: Ireland’s Unmarried Mothers and their Children: Gathering the Data’ is a joint civil society initiative 

of Adoption Rights Alliance, JFM Research and global law firm, Hogan Lovells. The Clann Project spoke to 

164 witnesses (survivors) and completed 77 statements, of which 73 were submitted to the Mother and 

Baby Homes Commission of Investigation. <http://clannproject.org/> accessed 2 October 2019. 
41 Ibid para. 1.113ff.  

http://clannproject.org/
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and tracing services for those affected by adoption, subject to informal “adoption” arrangements 

or an incorrect registration of their birth’.42 This is similar to its predecessor, the 2015 Bill, with an 

important difference being the reference to ‘incorrect registrations’. In addition, the 2016 Bill is to 

allow for information to be released to an adopted person in order to enable them to obtain a 

copy of their birth certificate – ‘subject to certain conditions’; in addition, a copy of their adoption 

order ‘will also be provided, subject to the same conditions’.43 

Section 40(1) of the 2016 Bill sets out how the information sought by an adopted person, e.g. 

information concerning birth parents, birth relatives, medical information, ‘birth certificate 

information’, etc.,44 is to be released. In an unusual approach, it states that any information to be 

provided shall be in the form of ‘a [written] statement’ from Túsla, to include ‘a statement as to 

the nature and likely accuracy of the relevant records’ and that it shall exclude any information 

‘that would identify a birth parent or a birth relative of the applicant’ (the adopted person). 45 

Thus, in effect, rather than granting access to copies of actual records held by Túsla in relation 

to the adopted person, a written summary of information as gleaned from the records is to be 

provided to the adopted person. Curiously this summary is also to be provided along with the 

views of the State agency regarding the ‘accuracy’ of the records whilst ensuring the birth 

parents are not identifiable from the information provided. Similarly, as regards birth parents, 

section 40(2) sets out similar requirements whereby a summary of information is to be provided 

along with a statement regarding the nature and accuracy of the records.46 Such an approach is 

particularly restrictive of access to information and ensures that the State retains complete 

control over the contents of the records in its possession.  

The 2016 Bill also requires Túsla to establish and maintain a register – ‘The Register of Adoption 

Contact Enquiries’ (‘the Register’) — of information (e.g. name and contact details) regarding 

birth parents, individuals who were adopted, relatives of either of those latter persons, and also 

 
42 Press Release, 25 November 2016 (n 39).  
43 Ibid. See also Adoption (Information and Tracing) Bill 2016, s2, which defines birth certificate 

information as: ‘(a) his or her forename and surname at the time of his or her birth, (b) the date of his or 

her birth, (c) the place at which he or she was born, and (d) the forename and surname of the person’s 

birth mother at the time of the birth mother’s birth.’ 
44 Adoption (Information and Tracing) Bill 2016, pt 5, s 23(1). 

‘Items and information’ regarding adopted persons is indirectly defined in section 23(1) as follows: ‘(a) 

birth relative information; (b) birth parent information; (c) early life information; (d) medical information; (e) 

medical information relating to a birth relative; (f) provided items; (g) birth certificate information; (h) the 

forename and surname of his or her birth father; (i) a copy of an adoption order made in respect of him or 

her.’ An application pursuant to section 24 (by an adopted person) or 36 (an adoptive parent of an 

adopted child) of the 2016 Bill is related to the information specified in section 23(1). The focus in this 

instance is on applications made by adopted persons and birth parents.  
45 Adoption (Information and Tracing) Bill 2016, Part 5, s 40(1). 
46 Adoption (Information and Tracing) Bill 2016, Part 5, s 40(2). 
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adoptive parents.47 When an individual seeks to have their information added to this Register, 

they can also specify whether they are seeking or willing to provide any information regarding 

the adoption and whether or not they are willing to be contacted.48 

In respect of the birth parents, the 2016 Bill appears to continue to place an emphasis on their 

right to privacy. For example, where an adopted person applies for a copy of their birth 

certificate information or adoption order, they will only be provided with such information if 

certain conditions are met:  

- the birth mother is deceased; or 

- the adoption pre-dates the commencement of the Bill; and 

- there is no entry in the Register for the birth mother; and  

- the individual has given an undertaking not to attempt to make contact with the birth 

mother (‘a section 41 undertaking’).49 

 

The latter requirement appears to have been removed from the latest version of the 2016 Bill in 

June 2019, in light of media reporting to this effect50 and the list of amendments put to 

Committee State in the Seanad51. However, the alternative arrangements proposed regarding 

allowing contact by adopted persons with their birth parents remain restrictive in nature and will 

be discussed in more detail later in this section. At this stage, I consider that it is still necessary 

to first consider the approach to the section 41 undertaking as it reveals the general tenor of the 

2016 Bill in approaching concerns of privacy or rather, secrecy, in the context of access to 

adoption records and contact.  

In circumstances where the birth mother is alive and there is an entry pertaining to her in the 

Register, then Túsla must engage in a process of consultation with the birth mother, ‘notifying’ 

her of the application and informing her of her entitlement to provide a statement to Túsla of the 

‘compelling reasons why the information … should not be provided’ within 12 weeks of the date 

of receiving the notification.52 Túsla must then determine whether there are ‘compelling reasons’ 

why the information should be withheld, and if it considers that there are such reasons, it must 

 
47 Adoption (Information and Tracing) Bill 2016, Part 3, s 14. 
48 Adoption (Information and Tracing) Bill 2016, s 14(6). 
49 Adoption (Information and Tracing) Bill 2016, s 25. 
50 See Conall Ó’Fátharta, ‘Adoption Rights Campaigners say amended bill is ‘deeply flawed’’ The Irish 

Examiner (Ireland, 11 June 2019); Conor McMorrow, ‘Legislation on adoption records to be put on hold’ 

RTE News (Ireland, 19 June 2019); Vivienne Clarke, ‘Zappone rejects claim that adoption bill errs on side 

of secrecy’ The Irish Times (Ireland, 12 June 2019). 
51 Seanad Eireann, Adoption (Information and Tracing) Bill 2016, Committee Amendments, 12 June 2019. 
52 Adoption (Information and Tracing) Bill 2016, s 26(4).  



31 
 

apply to the Circuit Court for the Court’s approval of its determination.53 Thus, this arguably 

extreme statutory ground of ‘compelling reasons’ for non-disclosure is also shared between the 

2015 Bill and the 2016 Bill.  Based on media reporting in June 2019, it would appear that this 

provision of ‘compelling grounds’ is to be removed from the draft legislation along with the 

statutory undertaking, but this is unclear from the list of legislative amendments put to 

Committee Stage.54 

While the terminology of the statutory declaration as contained in the 2015 Bill was not carried 

over to the 2016 Bill, it initially remained a clear feature of the 2016 Bill in the form of an 

‘undertaking’. The section 41 undertaking was particularly onerous and appeared weighted 

against the rights of the individual to seek personal information regarding their birth parents and 

related identity rights; the effect of section 41 of the 2016 Bill was to be that in all cases where 

the birth parents are alive, the adopted person was required to give an undertaking that they 

would not contact, or attempt to contact, their birth parents, nor would they ask anyone to make 

contact on their behalf, unless the birth parent had indicated in the Register that were seeking 

contact or willing to be contacted by the adopted person.55 This undertaking does not have to be 

provided if the birth parent is deceased.  

In May 2017, Minister Zappone expressed concern in The Irish Times regarding the provision of 

the 2016 Bill requiring the adopted person to give an undertaking not to contact their birth 

parent(s) – i.e. the section 41 undertaking.56  While noting the concern this undertaking 

presented to many adopted people, Minister Zappone stated that many social workers had 

contacted her to ‘impress’ their concerns about birth parents, ‘who have already dealt with a 

difficult and sometimes traumatic period in their lives’.57 In the same media article, Adoption 

Rights Alliance stated that ‘adopted people were entitled to “unconditional and unfettered 

access” to their documents’, and Dr Geoffrey Shannon (former Chair of the Adoption Authority) 

stated that Ireland should look to other jurisdictions in determining how to balance ‘the right of 

the child to know, and the right of birth parents to privacy’.58 

 
53 Adoption (Information and Tracing) Bill 2016, s 26(5)-(6).  
54 Vivienne Clarke, ‘Zappone rejects claim that adoption bill errs on side of secrecy’ The Irish Times 

(Ireland, 12 June 2019). 
55 Adoption (Information and Tracing) Bill 2016, s 41.  
56 Ronan McGreevy, ‘Zappone admits ‘deep concern’ over aspects of adoption bill’ The Irish Times 

(Ireland, 3 May 2017). 
57 Ibid. 
58 Ibid.  
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The 2016 Bill continued to stall for over almost two years until it was put to Committee stage 

before the Seanad in June 2019.59 The Committee stage was short-lived due to the controversy 

that arose surrounding proposed amendments by Minister Zappone, chiefly regarding the 

replacement of the section 41 undertaking. In its place, a new provision was to be introduced 

whereby Túsla would undertake the role of locating and contacting both birth parents to 

ascertain if they consent to the release of the birth information, and in circumstances where a 

birth parent does not consent to the information being released, then either party involved (birth 

parent or adopted person) would have the opportunity to appeal to the AAI.60  The AAI would 

then make its determination ‘against a range of criteria by reference to Supreme Court 

jurisprudence’.61 

This proposed amendment of introducing a system that granted such far-reaching powers to 

Túsla, which effectively retained control over all records, was roundly criticised by a number of 

civil society organisations, including Adoption Rights Alliance.62 Criticism particularly centred on 

the lack of consultation with any stakeholders or civil society organisations representing adopted 

persons or parents in advance of these amendments going to Committee stage.63 Ultimately, the 

Minister decided to put the 2016 Bill ‘on hold’ pending further consultation with key stakeholders 

(‘advocacy groups, lawyers and social workers’) as well as the Attorney General.64 

It is concerning that the view of the State regarding adoption, adopted persons, and natural 

mothers is such that for many years it has considered it necessary to include a form of statutory 

requirement that adopted persons provide a legal undertaking to refrain from contacting their 

natural mother (unless the natural mother is deceased or has indicated on the Register that she 

is open to contact). While currently considering the removal of this requirement (as at June 

2019), the State is seeking to impose in its place a complicated and restrictive system by which 

a statutory agency (Túsla) would exercise almost total control over whether contact takes place, 

subject to appeal to a non-legal third party (the AAI).  Not only does this approach to contact 

impose additional onerous burdens on the adopted person and natural mothers, it also conveys 

 
59 See the Oireachtas website regarding the 2016 Bill - www.oireachtas.ie/en/bills/bill/2016/100/ accessed 

26 September 2019.   
60 Vivienne Clarke, ‘Zappone rejects claim that adoption bill errs on side of secrecy’ The Irish Times 

(Ireland, 12 June 2019). 
61 Ibid. 
62 Ibid. See also Conall Ó’Fátharta, ‘Adoption Rights Campaigners say amended bill is “deeply flawed”’ 

The Irish Examiner (Ireland, 11 June 2019). 
63 Ibid.  
64 Conor McMorrow, ‘Legislation on adoption records to be put on hold’, RTE News (Ireland, 19 June 

2019). 

http://www.oireachtas.ie/en/bills/bill/2016/100/
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an inherent distrust of adopted persons and their motivations while apparently affording an 

almost absolute right to privacy to the natural mother.  

Overall, the general legislative approach can be described as favouring a constricted approach 

that limits access to adoption records to both adopted persons and natural mothers.  However, 

in the case of natural mothers, the prioritisation of their right to privacy seems to somehow apply 

to their own records, as they too, in addition to adopted persons, are only to be provided with a 

limited and essentially State-agency filtered ‘summary’ of their own records.  

It was also reported in the media that further changes would be introduced as regards the 

existing non-statutory tracing regime — the National Adoption Contact Preference Register 

(NACPR) as referred to above in the previous section. The NACPR was established by the AAI 

as part of a non-statutory tracing regime in 2005 and as stated, operates as voluntary register to 

allow contact between adopted persons and birth relatives.65 Media reports stated that almost all 

on the register will have to reapply for registration on the new statutory register to be introduced 

in the 2016 Bill – with the new register to be operated by Túsla.66 Only natural parents listed on 

the NACPR will automatically be transferred to the new register.67 This proposal has been 

criticised by Adoption Rights Alliance on the basis that it ‘once again singles adopted people out 

for discrimination and is deeply offensive’, and questions remain as to why the existing NACPR 

could not simply be placed on a statutory footing in the 2016 Bill, and whether there were any 

consultations with the AAI in this respect.   

In conclusion, the imposition of convoluted statutory systems regarding contact is premised, 

presumptively, on this supposed need to protect the natural mother’s right to privacy, with the 

consequent effect of qualifying the adopted person’s right to identity.  However, despite this 

emphasis on the need to protect the natural mother’s privacy, the natural mother is also 

restricted in her ability to access adoption records in the same manner as the adopted person. 

This calls into question the role that the State is asserting in acting as a form of ‘protector’ of the 

natural mother’s right to privacy and what it actually understands as being contained within such 

a right to privacy, given the potential restrictions it also seeks to impose on natural mothers.  

 
65 Conall Ó Fátharta, ‘Most on adoption list must reapply to replacement register’ The Irish Examiner 

(Ireland, 31 July 2019).  
66 Ibid. 
67 Ibid. The article stated: ‘[A]t the end of 2018, there were around 14,130 entries on the register, made 

up of 9,700 adopted people and 4,300 birth relatives.’ 
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Irish Constitutional rights in the context of adoption: The right to privacy and the right 

to identity  

In his work on adoption law in Ireland, Geoffrey Shannon noted that ‘the issue of privacy and 

confidentiality of records’ continues to be of the utmost importance in Ireland, which he 

attributes to the context of historical adoption practices in Ireland and the favouring of the ‘clean 

break’ approach to adoption.68 As a result, there is no statutory right to allow access to birth 

records in Ireland.  

Part 10 of the 2010 Act provides for the continuation of the Adopted Children Register (as 

established by section 22 of the 1952 Act), nonetheless, the 2010 Act ‘generally precludes the 

public inspection of the adoption index’.69 Indeed strict statutory limitations apply to the release 

of information by the AAI, with no information from the Adopted Children Register to be provided 

to any person without either a court order or the consent of the AAI.70  

In the case of C.R. v An Bord Uchtála, the High Court held that the AAI could not implement a 

blanket ban on releasing such information, rather each individual application for information from 

the Adopted Children Index should be considered on its own merits.71  However, section 88 of 

the 2010 Act gives the AAI the right to exercise privilege regarding all of its records and 

documents, with one exception whereby a Court could make an order for discovery of such 

documents where it deemed it to be in the best interests of the child.72  

Similarly, under Data Protection legislation, there is an exception for ‘social work data’ pursuant 

to the Data Protection (Access Modification) (Social Work) Regulations 1989, which has the 

effect of precluding the application of data protection principles (i.e. access to personal data) to 

adoption records as contained in the Adopted Children Register.73 

In terms of Supreme Court jurisprudence, it held in the case of IO’T v B that there is an 

unenumerated constitutional right to be told the identity of one’s natural mother, although this 

 
68 Geoffrey Shannon, Adoption Law (n 37) 92-93.  
69 Ibid 93. 
70 Adoption Act 2010, s 86. 
71 [1994] 1 I.L.R.M. 217. The case referred to section 22(5) of the 1952 Act, now part of Part 10 of the 

2010 Act.  
72 See also the case of P.B. v A.L, unreported, High Court, McWilliam J., 25 April 1980. 
73 Geoffrey Shannon, Adoption Law (n 37) 95. These regulations are to continue in force until such time as 

new regulations are made by the relevant Minister pursuant to section 60(5)(a) and (b), of the Data 

Protection Act 2018. See section 68(3)(a) of the Data Protection Act 2018. (‘The Data Protection Social 

Work Regulations shall continue in force upon and after the commencement of section 7 (in so far as it 

relates to the repeal of section 4(8) of the Act of 1988) until the first set of regulations are made under 

section 60(5)(b).’) 

http://www.irishstatutebook.ie/2018/en/act/pub/0007/sec0007.html#sec7
http://www.irishstatutebook.ie/2018/en/act/pub/0007/sec0060.html#sec60
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right is not absolute and is to be balanced with the natural’s mother right to privacy and 

anonymity.74 Both plaintiffs in this case claimed a constitutional right to access information 

regarding the circumstances of their births. Both plaintiffs had been informally adopted.  

In balancing the competing constitutional rights, the Supreme Court set out seven key criteria to 

be considered, many of which appear to conservative, perhaps paternalistic, and certainly overly 

protective of the natural mother’s right to privacy. Three of the criteria relate to the natural 

mother — the potential effect of disclosure on her, her own wishes and attitude, and the 

circumstances of her loss of custody of the adopted child — while just two criteria relate to the 

adopted person, namely their current circumstances and their ‘attitude … including reasons 

why’ they are seeking the information. A further criterion is the age of the adopted person and 

the natural mother, and even more surprisingly the final is the opinion of the adoptive parents ‘or 

other interested persons’.75  

The criteria relating to the adopted persons ‘motives’ reveal a predisposition to suspecting such 

individuals as somehow having dubious or suspect motives for wanting their personal 

information regarding their birth, while also emphasising the cloak of secrecy that historically and 

currently pervades the general State attitude towards adoption practices. In any event, given the 

weight that was afforded to the right to privacy of the natural mother in this judgment, it has been 

argued that an ‘even greater importance would be accorded to privacy in legal adoption’.76 

Indeed the Supreme Court held that ‘no familial relationship can survive between a legally 

adopted person and [their] birth mother’.77  

Thus, it would appear that in the Irish constitutional context the balancing of these rights (the 

right to be told the identity of one’s natural mother and the mother’s right to privacy) is 

presumptively weighted in favour of protecting the natural mother’s right to privacy with a 

distrustful attitude expressed towards adopted persons. This constitutional position appears very 

much out of step with international and European standards on adoption law, which favours 

openness in relation to an adopted person’s access to information and disclosure of records. 78 

The general trend in common law jurisdictions is that an adopted person is entitled to copies of 

their birth certificate and adoption order, with the possibility of an information veto being applied, 

 
74 I’OT v B and the Rotunda Girls’ Aid Society and M.H. v Rev. G.D. and the Rotunda Girls’ Aid Society 

[1998] 2 I.R. 321 
75 Ibid, judgment of Hamilton CJ, at 50.  
76 Geoffrey Shannon, Adoption Law (n 37) 96. 
77 Ibid 97. 
78 The international and European legal framework concerning adoption is discussed in detail in Chapter 

Two of this thesis. 
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depending on the wishes of the natural mother (i.e. where an information veto is expressly 

invoked by the natural mother, non-identifying information can only be provided to the adopted 

person).79 In some European jurisdictions, there is an even greater presumption in favour of 

providing access to birth and adoption records. For example, in the United Kingdom, an adopted 

person is entitled, as a statutory right, to obtain a copy of their birth certificate at the age of 18 

years, in Belgium adopted persons can automatically access their birth certificates, while in 

Germany, not only can an adopted person access their birth certificate and adoption files from 

the age of 16, but it is a constitutional right since 1989 to have knowledge of one’s parentage.80  

In Ireland, it is the wording and approach to the balancing of these rights that particularly raises 

concern, both in its restrictive (albeit sparse) jurisprudence regarding these rights, and as 

evidenced by the State’s attempts to legislate for these information and tracing issues, as 

discussed in the previous section. 

  

 
79 Geoffrey Shannon, Adoption Law (n 37) 102-103. 
80 Clann: Ireland’s Unmarried Mothers and their Children, ‘Briefing Note on Access to Adoption 

Information’, undated. <http://clannproject.org/wp-content/uploads/Clann-Briefing-Note-on-Access-to-

Information.pdf> accessed 27 September 2019. 

http://clannproject.org/wp-content/uploads/Clann-Briefing-Note-on-Access-to-Information.pdf
http://clannproject.org/wp-content/uploads/Clann-Briefing-Note-on-Access-to-Information.pdf
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IV. The establishment of the Mother and Baby Homes Commission of 

Investigation  

The research of local historian Catherine Corless was instrumental in revealing the extent of the 

remains of children left in a septic tank of the Bon Secours Mother and Baby Home in Tuam, St 

Mary’s (‘the Tuam Home’).81  Working from local knowledge and conducting her own 

investigations into who was buried at this site, Catherine Corless was informed by the Bon 

Secours Sisters that they ‘no longer had files or information’ about the Tuam Home, and a similar 

response issued from the Western Health Board.82 Eventually, Galway City Council allowed Ms 

Corless to look at information regarding the housing estate built in the 1970s on the site of what 

had been the Tuam Home; it was based on this information, in addition to requesting death 

certificates from every child who died at the Tuam Home from the Galway registry office, that 

she began to piece together where the remains came from and their number.83 In 2013, a group 

of local people began to fundraise in order to provide for a memorial at the site of where the 

Tuam Home had been located; however, it was not until 25 May 2014 when the Irish Mail on 

Sunday84 ran a front-page story focussing on the mass gave (rather than the fundraising appeal) 

that the matter of the mass grave began to acquire traction in the public’s mind both nationally 

and internationally85.  

Ultimately, it was the discovery and collection of this documentary evidence by Catherine 

Corless regarding 796 bodies of babies and children in an unmarked grave at the Tuam Home 

that led to public questions being raised about general conditions and mortality rates in other 

Mother and Baby Homes.86 This increasing public pressure and scrutiny led to the Dáil passing a 

 
81 The Tuam Home was in operation from 1925-1961. Local knowledge spoke of a ‘hollow … full of 

skeletons’ that was covered over after discovery in the 1970s. See Christine Behan, ‘She was right: How 

Catherine Corless uncovered what happened in Tuam’ The Journal (Ireland, 3 March 2017). 
82 Ibid.  
83 Ibid.  
84 Alison O’Reilly, ‘A mass grave of 800 babies’ The Irish Mail on Sunday (Ireland, 25 May 2014) 
85 Christine Behan, ‘She was right’ (n 81). 
86 In relation to the institutional settings of the Mother and Baby Homes and County Homes, there was a 

relatively quietly well-established sense of the harm suffered in these residential settings in terms of the 

occurrence of illegal adoption practices and vaccine trials without consent, etc.  

Over the years, it was particularly thanks to the work of Civil Society organisation Adoption Rights Alliance 

that sustained a focus on the detrimental effects caused by the highly secretive nature of the adoptions 

from these residential settings, for both the natural mothers and the adopted children. See the Adoption 

Rights Alliance website - www.adoptionrightsalliance.com/historyandheritage.htm   

The controversy surrounding illegal vaccine trials conducted in institutional settings was a recurring 

concern since the 1990s that remains unresolved; Conall Ó’Fátharta, ‘Vaccine Trials: Unravelling the drug 

trials scandal’ The Irish Examiner (Ireland, 17 November 2016). 

http://www.adoptionrightsalliance.com/historyandheritage.htm


38 
 

motion to establish an ‘Inter-Departmental Committee’ on 11 June 2014, which considered the 

matter of what the terms of reference should be for the subsequent Commission of Investigation 

Mother and Baby Homes Commission of Investigation.87 

The governmental ‘Inter Departmental Group’, established by Dáil motion on 11 June 2014, 

published its recommendations regarding the proposed Commission of Investigation in the form 

of the Report of the Inter-Departmental Group on Mother and Baby Homes a few weeks later in 

July 2014 (‘the 2014 Inter-Departmental Report’).88 It concluded that just nine specific 

institutions, in its view forming the ‘core group of Mother and Baby Homes’,89 should fall within 

the remit of the proposed Commission, and that the work of past State investigations (e.g. the 

Commission into Child Abuse/the Ryan Commission) should not be repeated or ‘encroached’ 

upon90. It also considered that the historical context would be of particular importance, stating 

that the ‘social and historical issues’ to be explored by the Commission ‘are likely to distinguish 

the nature of its investigations from those of many other Commissions’.91   

Thus, it is clear that this initial focus on the Tuam Home effectively facilitated the narrowing of 

scope of the resulting statutory investigations, particularly as media and political attention 

 
In early 2015, Amnesty International noted that the concerns about mother and baby homes were as 

follows: ‘[T]here were longstanding concerns about how children and women were reportedly treated in 

these institutions, including apparently high child mortality rates, alleged illegal adoption practices, vaccine 

trials conducted on children without consent, and denial of medical care to some women.’  

News Release, ‘Proposed ‘Mother and Baby Homes’ investigation welcome, but a missed opportunity to 

address Magdalenes’, Amnesty International (Ireland, 9 January 2015). 

Nevertheless, it was not until summer 2014 that a closer eye was cast, publicly, on the nature and extent 

of the harm suffered in these institutions after the discovery by Ms. Corless of the mass grave of children’s 

remains in Tuam.  
87  Report of the Inter-Departmental Group on Mother and Baby Homes 2014 (n 15) p. 2.  
88 Department of Children and Youth Affairs, Report of the Inter-Departmental Group on Mother and Baby 

Homes (July 2014). 
89 Ibid ‘Table 2’, p. 11. These institutions are as follows: Ard Mhuire Co. Meath, Bessboro Cork, Manor 

House Co. Westmeath, Sean Ross Abbey Co. Tipperary, Bethany Home Dublin, Pelletstown/St Patrick’s 

Dublin, Bon Secours Tuam Co. Galway, Kilrush Co. Clare, and St. Gerard’s, Dublin.  This list of institutions 

was later extended in the Mother and Baby Homes Commission of Investigation Terms of Reference, to 

also include Belmont (Flatlets) Dublin 4, Denny House Eglinton Road Dublin 4, Mrs. Carr’s (Flatlets) 

Northbrook Road Dublin 6, Regina Coeli Hostel North Brunswick Street Dublin 7, and The Castle 

Newtown Cunningham Co. Donegal. The four County Homes included in its investigations are: St Kevin's 

Institution (Dublin Union), Stranorlar County Home, Co Donegal (St Joseph's), Cork City County Home (St 

Finbarr's), and Thomastown County Home, Co Kilkenny (St Columba's).  
90 Ibid p. 32. 
91 Ibid p. 6; ‘[O]ther Tribunals, Commissions of Investigation and review processes have in the past had 

social and historical dimensions to their work but arguably few to such a degree as is likely to apply here’. 
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continually returns to the institution in Tuam. This neglects consideration of the broader, 

entrenched, institutional framework which was in operation throughout each county in Ireland.  

The Mother and Baby Homes Commission of Investigation (‘the Commission’) was later 

established in February 2015.92  The timeline under investigation by the Commission is 1922 – 

1998.93 Eight grounds of investigation are listed in its Terms of Reference, some of which 

include:  

- To establish the circumstances and arrangements of the women living in the institutions, 

and their ‘exit pathways’; 

- To establish the living conditions and care arrangements ‘experienced by the residents’; 

- To examine mortality amongst mothers and children – ‘to determine the general causes, 

circumstances, and rates of mortality’; 

- To examine the ‘exit pathways … patterns of referral’ for children adopted in Ireland or 

abroad. 94 

The original deadline for the final report(s) was initially set at 17 February 2018,95 with two 

further reports due in August 2016; a report from the Confidential Committee (‘a report of a 

general nature on the experiences of the single women and children’96) and a report ‘on the 

wider social and historical context’97.However, on application by the Commission in its first 

‘Interim Report’98 to the Minister for Youth and Children Affairs, Minister Zappone, an extension 

was granted in July 2016 for all three reports to be completed and published by February 

2018.99 Subsequently, further to its submission of its fourth Interim Report, a further extension 

was granted by the Minister in January 2019 for publication of all reports by February 2020.100 

 
92 Commission of Investigation (Mother and Baby Homes and Certain Related Matters) Order 2015, S.I. 

57/2015.   
93 Ibid, Schedule, article 2. 
94 Ibid, Sch, article 1(I) – (VIII).   
95 Ibid, ‘Statement of Costs and Timeframe for Investigation’.  
96 Ibid article 4(c). 
97 Ibid article 6.  
98 Interim Report in accordance with Section 6(6) of the Commission of Investigation Act 2004, 12 July 

2016. 
99 Statement by the Minister for Children and Youth Affairs, Dr Katherine Zappone, ‘New Timeline for two 

Mother and Baby Homes Reports will not delay Government response to Commission findings’, 

Department of Children and Youth Affairs (Ireland, 27 July 2016). 
100 Statement by the Minister for Children and Youth Affairs, Dr Katherine Zappone, ‘Government 

approves an extension of time to bring certainty to the timeframe for completion of the Commission’s 

work’, Department of Children and Youth Affairs (Ireland, 22 January 2019). 
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The inclusion of adoption as an investigatory ground in the Commission’s Terms of 

Reference 

Adoption practices and procedures feature as one of the eight specified grounds of investigation 

in article 1 of the Schedule of the Commission’s Terms of Reference and is the lengthiest ground 

listed in the Schedule of the Terms of Reference.101 To begin with, this ground is framed in the 

broad context of examining the ‘exit pathways’ for children who did not remain in the care of 

their parents ‘on leaving these institutions’.102 Having established this broad framework, it goes 

on to specify that the Commission is to also ‘particular(ly) … identify’ three additional issues: 

- The extent to which the child’s welfare and protection were considered ‘relating to their 

placement in Ireland or abroad’; 

- The extent to which mothers participated in ‘relevant decisions’, specifically relating to 

consent procedures ‘that were in place’ regarding adoption, and the adequacy of such 

procedures to ensure ‘full, free and informed’ consent; 

- The ‘practices and procedures’ in place ‘where there was cooperation with another 

person … intermediary organisation’ in arranging any ‘placement’ of a child.103 

 

The manner in which the ground is constructed, meaning the choice of language in the 

definitions provided, is relevant in terms of what it potentially includes and excludes for 

consideration by the Commission. For instance, the term ‘adoption’ is not used within the 

relevant section, instead the term ‘placement’ is used throughout. Placement is defined in the 

Terms of Reference as ‘the institutional practice for the placement of children other than with a 

natural parent(s) for the purposes of adoption, fostering, boarding out or other care 

arrangements’.104 Thus, the use of the term placement extends the issue beyond that of 

adoption simpliciter, to include consideration of other related living and custody arrangements of 

children who were not left in the care of their parents. Within this definition of placement – as 

including ‘other care arrangements’ — the term ‘care arrangement’ also proves of interest, as 

given the context it could naturally be understood as referring to some form of external 

placement; however, because it is defined as including ‘institutional practice with regard to the 

 
101 Mother and Baby Homes Commission of Investigation S.I. 57/2015, Schedule, Terms of Reference, 

article 1(VII)(a)-(c). 
102 Ibid article 1(VII).  
103 Ibid article (VII)(a)-(c).  
104 Ibid article 8.  
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health, safety, welfare and interests of mothers and children’, it potentially encompasses any 

internal practices providing for longer-term and internal care of children within these settings.  

This choice of language serves the purpose of encompassing a variety of potentially informal or 

looser living arrangements, potentially occurring both externally and within the institutional 

settings. The scope and effect of such arrangements - in addition to how they are connected 

with the practice of adoption - remains unclear as of yet and await clarification in the 

Commission’s Reports; for example, how was it determined whether a child would be ‘suitable’ 

for adoption or for these alternative custody arrangements and what was the role of the mother 

in deciding what arrangements were suitable?   

A further notable definition is that of intermediary organisation; this is defined as ‘a person or 

persons involved in arranging the further placements of such children’.105 This broad definition 

should prove useful as it ensures that the activities of and the role played by all individuals and 

entities (legal or informal) that were involved in arranging for the ‘placement’ of children are 

captured for consideration by the Commission.  

Article 11 is also of relevance to adoption, and the practices and procedures adopted, as it sets 

out the methodology to be applied by the Commission; it is stated to include a ‘literature based 

academic social history module’ as the basis for ‘an objective and comprehensive and historical 

analysis’.106 Ten grounds are listed for this historical analysis, all of which are of relevance to the 

adoption, some of which include, for example; ‘[F]amily and societal attitudes and responses to 

pregnancy and child-birth amongst single women’107; ‘[T]he economic and social situation and 

experiences of single women and their children’108; ‘[T]he role and significance of different types 

of institution and their inter-relationships’109; and in particular ‘[T]he typical pathways 

experienced by single women and their children on leaving the different types of such institutions 

including the role played by other institutions (e.g. adoption societies, homes for infants or 

children and Magdalen laundries)’110. 

  

 
105 Ibid.  
106 Ibid article 11.  
107 Ibid article 11(A).  
108 Ibid article 11(C).  
109 Ibid article 11 (E).  
110 Ibid article 11(I). 
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The Commission’s Second Interim Report – consideration of illegal adoption practices  

The second interim report of the Commission to the Department of Children and Youth Affairs is 

dated 16 September 2016111; however, it was not published by the Department until April 2017 

as the Minister for Children sought legal advices from the Attorney General in the interim112. 

Once published, it became clear that the second interim report had raised a number of concerns 

regarding the scope of its investigation as related to ‘practices in relation to placement for 

fostering and adoption’.113  It noted that it had ‘amassed a vast quantity of information’ about the 

key issues it was investigating, including that of adoption and fostering practices; it observed 

that in collecting this information, ‘other information has been discovered which is not relevant 

but may have a bearing on the question of whether or not the Terms of Reference should be 

extended in the public interest’.114  Thus, it highlighted the following areas of concern; the matter 

of ‘false registration of births’, issues concerning the exclusion of certain children’s homes from 

the Residential Institutions Redress Scheme, and the exclusion of certain Mother and Baby 

Homes from the Commission’s remit.115 

In summary, the Commission stated that it had received ‘representations’ that all affected by 

historical adoption practices should come within its remit, ‘in effect, that all adoptions should be 

investigated regardless of whether the mothers concerned were resident in the mother and baby 

homes’.116 The Commission observed that this would necessitate ‘a full investigation into all 

adoption societies, the Adoption Board and all adoption orders’, and stated that this would be ‘a 

vast undertaking’.117 The Commission noted that its Terms of Reference required an examination 

of adoption practices conducted in the specified institutions, and that in conducting such work ‘it 

was very conscious of concerns regarding illegality or irregularity in the adoption process’.118 

Nevertheless, it stated that on completion of its analysis of the adoption practices and 

procedures in the specified institutions, ‘“it may be in a position to make recommendations about 

further investigations’.119 

 
111 Second Interim Report in accordance with Section 6(6) of the Commission of Investigation Act 2004, 

16 September 2016. 
112 Statement by the Minister for Children and Youth Affairs, Dr Katherine Zappone, ‘Statement by the 

Minister for Children and Youth Affairs, Dr Katherine Zappone, on receiving the 2nd Interim Report of the 

Commission of Investigation’, Department of Children and Youth Affairs (Ireland, 11 April 2017).  
113 Second Interim Report 16 September 2016 (n 111) para. 2.1. 
114 Ibid 2.2. 
115 Ibid 3.2. 
116 Ibid 3.3. 
117 Ibid.  
118 Ibid. 
119 Ibid.  
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This suggests that based on the documentary and oral evidence which the Commission had 

undertaken during the period between its establishment in February 2015 and the submission of 

this Second Interim Report in September 2016, illegal adoption was quickly becoming a more 

substantive concern than what might have been originally envisaged — a matter that was 

potentially worthy of full and separate investigation. However, in a later section of the Second 

Interim Report, the Commission sought to address these concerns more substantively, and in 

doing so the Commission appears to temper its initial summary of the situation.  

The Commission stated that the phrase ‘illegal adoption’ could describe ‘a wide variety of 

situations including actions taken (or not taken) prior to the adoption and illegality in the adoption 

orders made’.120 The Commission then stated that illegal adoption ‘is also sometimes used to 

describe the false registration of a birth'.121 The Commission then acknowledged the occurrence 

of this illegal practice while appearing to express some measure of doubt as to the likelihood 

and/or seriousness of this practice: 

The Commission is aware of a number of people who allege that they have been illegally 

adopted or, perhaps more accurately, their births were falsely registered. It is possible 

that the Commission will come across other such cases in its analysis of the records … 

within its remit and, if so, these cases will be investigated.122 

 

The Commission acknowledged that false registration was a criminal offence at all times during 

the timeframe assigned for the Commission’s investigations123; however, the Commission 

focussed primarily on the numerous difficulties it foresaw as being involved in investigating such 

an offence. For example, it stated that ‘information about false registration of birth is very difficult 

to find and consequently is it impossible to fully investigate the issue’124, and that it was ‘possible 

that such registrations were carried out for what were perceived to be good reasons’125. It noted 

that as ‘formal adoption did not become available … until 1953’, the Commission stated there 

was ‘anecdotal evidence to suggest that … “adoptive” parents may have falsely registered the 

birth in the belief that they were conferring legal status on the child’.126 

 
120 Ibid 6.1. 
121 Ibid 6.2. 
122 Ibid. 
123 Ibid 6.4. The relevant timeframe is 1922-1998. (Schedule, Article 2.) 
124 Ibid 6.3. 
125 Ibid 6.4. 
126 Ibid.  
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It listed three ‘possible scenarios’ as being likely to have resulted in ‘false registration’. First, the 

child was registered as the child of the ‘adoptive’ parents and there is no adoption order; the 

Commission stated that ‘there may be no records held by anyone. In these cases, it is likely that 

the person who organised the handover of the baby was the mother herself, her family or a 

person associated with the mother or family … a doctor, priest or maternity home’.127 Secondly, 

the child was registered as the child of the ‘adoptive’ parents but there is an adoption order; ‘in 

these cases, the Adoption Authority have records and, if there was an adoption society involved, 

that society should have records’.128  Finally, that the child was the child of a married woman, but 

the father was not her husband, and in order for the child to be ‘eligible for adoption, the mother 

would have had to establish that the child was not a child of the marriage. This could be difficult 

and one way … was by means of a false birth registration’.129  On balance, the Commission 

stated that it would be ‘very difficult to establish’ the actual ‘extent of the practice’, although it 

noted that the AAI was ‘aware of about 160 cases’.130 Unfortunately, the report contains no 

further elaboration as to where this information comes from or how the AAI came to this 

conclusion.  

The Commission concluded that while it sympathised with ‘the deep seated need for people in 

this situation to establish their true identity’, it did not see any clear means by which this could be 

done through its work on the basis that there were no records and those involved with such 

practices were unlikely to come forward.131 The Commission asserted that even an ‘analysis of 

all existing adoption records would not necessarily reveal such registrations’, and furthermore 

‘[N]ot even a national DNA database would assist all of the people concerned as it would not 

necessarily reflect the effects of emigration and immigration.’132  By way of a final suggestion, the 

Commission noted that as the false registration of birth is a criminal offence, it might be of 

assistance to offer an amnesty for those involved ‘to come forward and correct the record’.133 

The press release accompanying the publication of the second interim report, issued by the 

Department of Children and Youth Affairs, offered little substantive insight into the Government’s 

views regarding illegal adoption and generally reiterated comments made by the Commission.134 

It stated that ‘the legal and practical implications of an amnesty would have to be examined very 

 
127 Ibid 6.5(a). 
128 Ibid 6.5(b). 
129 Ibid 6.5(c).  
130 Ibid 6.6.  
131 Ibid 6.8. 
132 Ibid 6.9. 
133 Ibid 6.10. 
134 Statement by the Minister for Children and Youth Affairs, 11 April 2017 (n 112). 
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carefully’ (i.e. by Government and the Attorney General), and that regarding ‘calls for all 

adoptions to be investigated’ (regardless of whether the specified institutions were involved), the 

terms of reference would be looked at “as promised, with a focus on allowing the Commission to 

complete its existing work in the first instance”.135 

It should be noted, briefly, that despite the obvious importance and potentially considerable 

impact of the concerns raised by these adoption practices, it seems that it was a different 

recommendation from this second interim report that preoccupied the Government – principally, 

the issue of redress and the re-opening of the Residential Institutions Redress Scheme136, along 

with the scope of the Residential Institutions Redress Act 2002.  

In essence, the Commission argued — at length — in its report that there is sufficient 

information available to support the argument that because the State provided the majority of 

funding to these institutions, then this ‘fact of financing in itself would imply a regulatory or 

inspection function’137, and as a result, certain residents of these institutions more than likely 

ought to have been included in the Residential Institutions Redress Scheme from the start of its 

operation. It must be remembered that the redress scheme operated in relation to those who 

were unaccompanied children in the specified institutional settings, i.e., children cared for in 

settings by adults who were not their relatives.138 

However, in the press release accompanying the Second Interim Report, the Government made 

it very clear that it would not be in a position to consider any question of redress at this early 

stage, particularly in light of there being ‘no findings to dates regarding abuse or neglect’, and 

that the Redress Scheme itself had proven both difficult to operate and for applicants to engage 

with.139 

 
135 Ibid at points 6-7. 
136 “The Redress Board was set up under the Residential Institutions Redress Act, 2002 to make fair and 

reasonable awards to persons who, as children, were abused while resident in industrial schools, 

reformatories and other institutions subject to state regulation or inspection.” - www.rirb.ie accessed 27 

September 2019.  
137 Second Interim Report 16 September 2016 (n 111) para. 4.15. 
138 Ibid 4.2: ‘The Commission considers that the exclusion of most of the Mother and Baby Homes and all 

of the County Homes from the redress scheme warrants further investigation. It considers that the 

Department of Education and Skills and the Department of Health should re-examine the decisions not to 

include them.’ 
139 Statement by the Minister for Children and Youth Affairs, 11 April 2017 (n 112): ‘The Government has 

carefully examined the Commission’s recommendation regarding redress, and has concluded that it is not 

possible to implement it.  The Government is conscious that the Commission has made no findings to date 

regarding abuse or neglect, and believes it would not be appropriate to deal with the question of redress 

in advance of any conclusions on this issue by the Commission. In addition, the Redress Scheme was 

complex to administer and often difficult for applicants.’ 

http://www.rirb.ie/
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Burial practices and the record-keeping practices of Mother and Baby Homes   

The fifth interim report of the Commission was concerned with burial practices at the ‘main 

institutions’ under investigation.140 Its findings made for stark revelations concerning the 

complete lack of burial records of any kind — in direct contravention of statutory law141 and 

canon law that was applicable during the period under investigation142 — and the apparent utter 

lack of knowledge about any such records on the part of the religious institutions responsible for 

the settings under investigation. The lack of burial record stands in complete contrast with the 

numbers of death recorded; the Commission has gathered evidence pointing to an approximate 

number of at least 3,333 children who died in these institutions (or who died having been 

transferred to a hospital or another institutional setting).143 

While burial and post-mortem practices is not a topic that is under direct consideration in this 

thesis, it is worth summarising in brief here as there are potential correlations to be drawn 

between the lack of any record-keeping throughout the largest institutions under investigation 

and the difficulties surrounding record-keeping as regards illegal adoption practices.  

For example, it noted that there were ‘major issues about burials’ regarding the institutions at 

Bessborough and Tuam.144 In all three institutions run by the Congregation of the Sacred Hearts 

 
140 Mother and Baby Homes Commission of Investigation, Fifth Interim Report, 16 March 2019, p. 2.  

One of the Commission’s Terms of Reference (para. 1(IV)) is to investigate post-mortem practices and 

procedures of both mothers and children at these institutions, ‘including the reporting of deaths, burial 

arrangements and transfer of remains to educational institutions for the purpose of anatomical 

examination’. 

The institutions discussed in the Fifth Interim Report are St Patrick’s Navan Road/Pelletstown, Sean Ross, 

Castlepollard, Bessborough, Tuam Children’s Home and Bethany Home.  
141 See 11ff. For example: 

For the period covered by the Commission, the law on burials was set out in the Public Health 

(Ireland) Act 1878 (Part 111) and in the Rules and Regulations for the Regulation of Burial 

Grounds 1888. …. The Local Government (Sanitary Services) Act 194812 limits the places in 

which a body may be buried. 
142 Ibid 23. ‘A Canon Lawyer has told the Commission that the 1917 Code of Canon Law requires the 

completion of a register of deaths after a funeral with details of the name and age of the deceased, name 

of parents or spouse at time of death, what sacraments had been received and the place and date of the 

burial.’ 
143 Ibid 5. ‘In analysing the information available about mothers and children who were resident in the 

various institutions, the Commission has paid particular attention to the deaths, the numbers involved, 

whether or not they were reported to other authorities when that was a requirement (for example, to the 

Department of Local Government and Public Health (later the Department of Health), the local health 

authority or the Coroner) and to the Registrar of Deaths.’ 

By way of example; deaths were recorded of 973 children at Tuam (including Glenamaddy workhouse and 

in hospitals/institutions where transferred from Tuam – see 60), 1,000 children at Sean Ross, over 900 

children at Bessborough (between 1922-1998, 1,343 ‘illegitimate’ children died in Bessborough, St 

Finbarr’s Hospital and ‘elsewhere’ – see 40), over 220 children at Castlepollard, and 240 children at the 

Bethany Home.  
144 Ibid 8. 
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of Jesus and Mary (at Bessborough, Castlepollard and Sean Ross – none of which were owned 

by local authorities), the Commission observed that burials of children are not recorded at all, 

nor is there any information available about where these remains might have been interred.145 

Regarding affidavits received by the Commission from the Sacred Hearts Congregation, the 

Commission stated as follows: 

The affidavit states that all of the children buried in the burial grounds of these two 

institutions [Sean Ross and Castlepollard] were accorded the rites of the Catholic 

Church and the congregation ‘did not bury infants in unapproved cemeteries.’ These 

assertions may well be true but the congregation provided no evidence to support them. 

The congregation was unable to elaborate on what the rites of the Catholic Church in 

relation to child burials were. As the congregation accepts that it does not know where 

most of the Bessborough children are buried, it cannot definitively state that they were 

not buried in unapproved burial places.146 

 

While excavations and a ‘geophysical study’ is ongoing at the ‘designated child burial ground’ at 

the Sean Ross institution147, it is simply unknown where the children who died at Bessborough 

might be buried and investigations are ongoing over a possible area that spans over 260 

acres148. At Castlepollard, a probable burial ground has been accepted by the Commission 

despite the lack of any burial records.149 The Commission noted that the religious congregation 

at the Tuam Home (Sisters of  Bons Secours) ‘were unable to provide any information’ about 

burials at the site; while similarly, despite the fact that Galway County Council had ‘a particular 

responsibility as the owner of the institution’, it has also maintained in its dealings with the 

Commission that it does not have any information or records about burial practices at the Tuam 

Home.150 The Commission expressed considerable ‘surprise’ and disbelief at this lack of 

knowledge, particularly on the part of Galway County Council.151  In addition, the Commission 

observed that the basic legal requirements regarding the sending of the bodies of unclaimed 

residents from institutions (such as County Homes and psychiatric hospitals) to various medical 

 
145 Ibid.  
146 Ibid 23.  
147 Ibid 25. 
148 Ibid 31. 
149 Ibid 44. 
150 Ibid 10.  
151 Ibid. ‘The Commission is surprised by the lack of knowledge about the burials on the part of Galway 

County Council and the Sisters of Bon Secours. Galway County Council members and staff must have 

known something about the manner of burial when the Home was in operation.’ 
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schools ‘for the purposes of dissection and anatomical study’ were ‘rarely observed’ by these 

religious institutions.152 

Regarding adoption practices, it is particularly interesting to note that in its introduction of the 

Fifth Interim Report, the Commission unexpectedly provided its seemingly conclusive view 

regarding long-standing allegations of children being trafficked to the United States for the 

purposes of illegal adoption; it stated that there is ‘very little basis for the theory that the children 

concerned did not die but were “sold” to America’ as adoptions of children to America ‘are 

generally recorded’ in the institution’s records, and thus it is ‘not obvious why subterfuges would 

be required to arrange such adoptions’.153 

This is a somewhat unusual observation to make at the start of the Report, as when the rest of 

the substantial Report is considered, it becomes clear that the Commission has gathered wide-

ranging and significant evidence of what could be conservatively described as extremely 

dubious record-keeping on an extensive scale across all of the ‘main institutions’ under its 

investigation. Thus, this initial observation regarding illegal adoptions to America appears, at the 

least, as premature. If burial records are so scant and negligible in existence, then it stands to 

reason that there will be considerable questions as regards adoption records and record-

keeping within these institutions.  

This view also stands in contrast with the findings of the Commission’s Second Interim Report – 

as discussed above – which found that there were a variety of situations and possibilities 

concerning ‘false registration’ of births (i.e. illegal adoption practices) and observed that it would 

be ‘very difficult to establish’ the actual ‘extent of the practice’ in these institutions.154 

  

 
152 Ibid 47ff.  The legislative requirements of a mandatory waiting-period of 48 hours to allow relatives to 

claim the body, before it was released for anatomical study, were generally not observed. Also, the six-

week time limit within which these bodies were required by law (Anatomy Act 1832) to be ‘decently 

interred in consecrated Ground’ was similarly rarely complied with. 
153 Ibid 6. 
154 Second Interim Report 16 September 2016 (n 111) para. 6.6. 
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V. A State policy of secrecy regarding historical practices of adoption  

In April155 and June156 2015, the Irish Examiner reported that the Government (the Department of 

Justice) already had knowledge of these remains in 2012 during the preparation of the 

McAleese Report regarding the Magdalene Laundries157. Thus, there was Government 

knowledge of these human remains long before the media reporting of Catherine Corless’s 

research in summer 2014; however, no decision was taken by the State at the time to take any 

action in response to this knowledge.158 

In the June 2015 article, the Irish Examiner reported that there had been ‘two separate HSE 

reports’ regarding ‘infant deaths at both Tuam and Bessborough’, and that one of these reports 

noted ‘that almost 500 children died in Bessborough in less than 20 years’.159  Apparently, both 

reports ‘mentioned the possibility that children had been trafficked for adoption with one 

speculating that it was possible that death certificates were falsified so children could be 

“brokered” for adoption’, and regarding the human remains at Tuam, one report ‘recommended 

the minister be informed immediately so that a State inquiry could be launched’”.160 

The press article went on to observe that the McAleese Report did not mention any of these 

concerns.161  It also reported that the Department of Children and Youth Affairs stated it was not 

‘made aware of the concerns at the time but that the issues were being discussed in the context 

of the McAleese report, which was conducted under the auspices of the Department of 

Justice’.162 The Department of Children and Youth Affairs informed the Irish Examiner that the 

 
155 Conall Ó’Fátharta, ‘Even before Tuam Revelations, mother and baby homes were causing concern’ 

Irish Examiner (Ireland, 23 April 2015). 
156 Conall Ó’Fátharta, ‘Special Investigation: Government already knew of baby deaths’ Irish Examiner 

(Ireland, 3 June 2015) 
157 Department of Justice and Equality, Report of the Inter-Departmental Committee to establish the facts 

of State involvement with the Magdalen Laundries (February 2013) (also referred to as the McAleese 

Report). 
158 Conall Ó’Fátharta, ‘Even before Tuam Revelations, mother and baby homes were causing concern’ 

Irish Examiner (Ireland, 23 April 2015). This article reports the concerns of the HSE as follows: ‘[T]he level 

of concern among the staff examining the records was revealed in an internal note of a teleconference in 

October 2012 with then assistant director of children and family service Phil Garland and then head of the 

medical intelligence unit Davida De La Harpe. That note recommended that an “early warning” letter be 

written for the attention of the national director of the HSE’s quality and patient safety division, Philip 

Crowley, suggesting “that this goes all the way up to the minister … It is more important to send this up to 

the minister as soon as possible: with a view to an inter-departmental committee and a fully fledged, fully 

resourced forensic investigation and State inquiry,” concludes the note.’ 
159 Conall Ó’Fátharta, ‘Special Investigation: Government already knew of baby deaths’ Irish Examiner 

(Ireland, 3 June 2015).  
160 Ibid.  
161 Ibid.  
162 Ibid.  
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‘minister became involved in the issue once material around infant deaths in Tuam became 

public in mid-2014, and launched a commission of inquiry on foot of these revelations.’163 

Thus, it seems that the Government had knowledge of the scale of remains in the Tuam Home 

and at Bessborough for at least two years prior to the decision to establish a Commission of 

Investigation into a small number of just 14 Mother and Baby Homes. Despite this knowledge, 

the Government declined to engage with the broader network of related institutional settings that 

were in operation, taking a minimalist and restrictive approach to the human rights concerns 

arising and now evident across a range of institutional settings.  

Similarly, in relation to ‘false registration of births’, it was only on 29 May 2018 that the Minister 

for Children and Youth Affairs, Minister Zappone, announced that Túsla had identified 126 

‘incorrect registrations’ from the former adoption society, St Patrick’s Guild.164 ‘Incorrect or 

“false” registrations’ being understood to refer to where a child was placed with adoptive 

parents, but the birth was registered as if they were the child’s biological parents.165 Minister 

Zappone stated:  

We have known about the practice of incorrect registrations for many years, but 

it has been extremely difficult to identify and prove in individual cases because of 

the deliberate failure of those involved to keep records. However, Túsla has 

found clear evidence in the case of some records previously held by St Patrick’s 

Guild. 

 

The Minister stated that these findings resulted from ‘an initial examination of around 13,500 

records from St Patrick’s Guild’, through which Túsla ‘were able to identify the incorrect 

registrations because unusually, there was a marker specifying “adopted from birth” on the 

record’.166 It is also unclear whether these 126 ‘incorrect registrations’ form part of the ‘about 

160 cases’ that the AAI were aware of (as referred to in the Commission’s second interim report 

of September 2016167) or whether these are completely new cases that have come to light. 

Thus, the language used by the Minister – ‘incorrect registrations’ – proves significant as it 

undoubtedly has the effect of minimising or downplaying the nature of the offence at issue, as 

 
163 Ibid.  
164 Kevin Doyle, ‘Adoption controversy – Zappone reveals at least 126 babies incorrectly registered’ The 

Irish Independent, (Ireland, 29 May 2018).  
165 Ibid.  
166 Ibid.  
167 Second Interim Report 16 September 2016 (n 111), para. 6.6.  
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does the level of obfuscation regarding the connections between these instances of ‘incorrect 

registrations.’168 

The Minister also announced that an Independent Reviewer (Marion Reynolds, former Deputy 

Director of Social Services in Northern Ireland) had been appointed to oversee a ‘targeted 

sampling process of relevant records held by both Túsla and the AAI in the first instance, to see 

if we can establish clear evidence of incorrect registrations’.169 The Minister outlined her process 

as first requiring judgement as to ‘the likely incidence of cases that can be actually identified and 

the scale of them’, before then deciding what steps to take next in that regard.170 The Terms of 

Reference published by the Department for this ‘initial analysis of a sample of other records’ 

refers to the ‘huge volume of files involved’ (that it would be a ‘huge task’ to proceed directly to 

examining ‘some 150,000 records dating back to the 1900s’), and thus stated that this sampling 

exercise would be helpful to the Minister in reaching a decision about ‘what, if any, subsequent 

action might be established to identify more fully the scale of incorrect birth registrations’.171  

Regarding illegal adoption practices, the Irish Examiner published an article in June 2018172 

noting that it had been reporting on this issue since 2010, with little public attention gained and 

no coherent response from the Government, despite evidence that the Government was long 

aware of these practices. Journalist Conall Ó’Fátharta reported that ‘documented evidence of 

illegal adoptions at St Patrick’s Guild’ had been revealed in 2010, ultimately leading to an audit 

by the AAI.173 This audit led to 120 illegal registration cases being brought to light. It is reported 

that the AAI carried out a more comprehensive audit of these cases, but due to staffing issues 

and ‘pressure on resources’, no further action was taken.174 The results of this initial audit were 

given to the Department of Children and Youth Affairs in 2011. However, following up on its 

initial lead, it was subsequently reported that that the AAI had provided further information to the 

Department of Children and Youth Affairs in 2013, when it notified the Department that ‘St 

 
168 Based on this section’s analysis, it appears that there are three different figures of ‘incorrect 

registrations’ at issue in the public domain – 160 as referred to in the Commission’s Second Interim Report 

in 2016, 126 announced by the Minister in May 2018, and an earlier 120 based on an AAI audit 

conducted in 2010, approx., as reported by the Irish Examiner in June 2018.  
169 Kevin Doyle, ‘Adoption controversy – Zappone reveals at least 126 babies incorrectly registered’ The 

Irish Independent (Ireland, 29 May 2018) (see the embedded video of the Minister’s statement). See also 

Department of Children and Youth Affairs, ‘Incorrect Registrations, Analysis of Adoption Records, Terms 

of Reference’, 1 June 2018. 
170 Ibid (see the embedded video of the Minister’s statement). 
171 Department of Children and Youth Affairs, ‘Incorrect Registrations, Analysis of Adoption Records, 

Terms of Reference’, 1 June 2018. 
172 Conall Ó’Fátharta, ‘Illegal adoption redress scheme may be required’ The Irish Examiner (Ireland, 1 

June 2018). 
173 Ibid. 
174 Ibid.  
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Patrick’s Guild was aware of “several hundred” illegal registrations’.175 The Department ‘advised’ 

in response to this investigative journalism reporting that the Irish Examiner that ‘an audit of 

adoption records was of “limited benefit” and would yield little useful information’.176 

In effect, this article makes it clear that the AAI and the Department of Children and Youth Affairs 

were on notice of illegal adoption practices since at least 2010, and yet it appears that no 

coherent or comprehensive Government or Department decision was taken in response, or at 

least no public response was undertaken. The second interim report of the Commission, 

submitted to the Department in September 2016, must have added pressure on the 

Government as it also clearly indicated that there was a considerable looming problem regarding 

the scale of illegal adoption and related practices in this jurisdiction.  

Based on the public statement by Minister Zappone on 29 May 2018 announcing the ‘targeted 

sampling process’ of records, it becomes clear that a change in public position had perhaps 

been forced, particularly as the previous position had been that an audit of adoption records 

would be of ‘limited benefit’. This could in part be due to the cumulative effect of the multiple 

reports; for example, the reports issued by the HSE regarding the mass graves at Tuam and 

Bessborough – of which we only have knowledge through the articles published by the Irish 

Examiner – the work of the AAI regarding the cases that it was aware of, the Commission’s 

Second Interim Report, and presumably the more recent involvement by Túsla in reviewing files 

transferred from St Patrick’s Guild to the statutory agency in 2016.  

Journalist Conall Ó’Fátharta of the Irish Examiner described this approach as ‘a complete U-turn’ 

and observed that ‘the irony of the Department … announcing a sampling exercise … should not 

be lost on anyone’, given that many had called on successive governments to examine this 

matter in more detail.177 

It is clear that the scale of the human rights concerns presented by historical practices of illegal 

adoption has been significantly downplayed by the Government at all stages, both before 

establishing the Commission and afterwards. This is demonstrated by the State’s continuing 

efforts to resist attempts to begin investigation into illegal adoption practices, as the State deems 

it to be a simple matter of ‘incorrect or “false” registrations’.  

Based on the responses to date, it is difficult to discern the position or view of the Government 

or the Department of Children and Youth Affairs regarding how it intends to proceed regarding 

 
175 Ibid. 
176 Ibid.  
177 Conall Ó’Fátharta, ‘State’s U-turn on illegal adoptions The Irish Examiner (Ireland, 30 May 2018). 
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illegal adoption and ‘false registrations’, other than a clear tendency to delay responding, and to 

diminish the serious nature of these concerns raised. Based on reports in the media — explored 

above — it appears that at least as far back as 2010 and 2012, the Government and various 

Departments had information not only regarding practices of illegal adoption (2010)178, but also 

regarding the potential existence of mass graves of children’s remains (2012)179. However, 

despite this long-held knowledge on the part of the Government, in a further display of 

reluctance to respond on a policy level or otherwise, it would be another year (May 2018), and in 

the wake of yet another scandal ‘suddenly coming to light’ regarding illegal adoption, before the 

Government finally responded, at what was emphasised as ‘early stage’, to the matter of 

practices of illegal adoption. 180 The matter continues to drag on at a Governmental level, and 

this initial ‘targeted sampling process’ appears to remain in a legal limbo. As of September 2019, 

it was reported that although the report of the Independent Reviewer (Marion Reynolds) 

regarding ‘incorrect registrations’ was completed as of May 2019 (its initial publication was due 

in October 2018), the publication date was further delayed pending advice from the Attorney 

General.181  

This pattern of the Government failing to act despite being in possession of knowledge and 

records of past human rights violations is a common characteristic of the State’s relationship 

with its history of serious and systemic human rights abuses of women and children. State action 

(usually limited in form) is only taken after considerable public pressure is exerted on the 

Government to respond, both by way of public opinion and by the international legal censure 

emerging from UN treaty bodies and Special Procedures. 182 This pattern will be discussed in 

more detail in the following section of this chapter and in Chapter Two.  

 
178 Conall Ó’Fátharta, ‘Illegal adoption redress scheme may be required’ The Irish Examiner (Ireland, 1 

June 2018). 
179 Conall Ó’Fátharta, ‘Even before Tuam Revelations, mother and baby homes were causing concern’ 

Irish Examiner (Ireland, 23 April 2015) 
180 Kevin Doyle, ‘Adoption controversy – Zappone reveals at least 126 babies incorrectly registered’ The 

Irish Independent (Ireland, 29 May 2018)  
181 Conall Ó’Fátharta, ‘No date for report on scoping exercise’ The Irish Examiner (Ireland, 16 September 

2019). 
182 Concluding observations of the Human Rights Committee, Ireland, CCPR/C/IRL/CO/4, para.10:  

‘[T]he Committee expresses concern at the lack of prompt, independent, thorough and effective 

investigations into all allegations of abuse, mistreatment or neglect of women and children in the 

Magdalene laundries, children’s institutions, and mother and baby homes. It regrets the failure to identify 

all perpetrators of the violations that occurred, the low number of prosecutions, and the failure to provide 

full and effective remedies to victims (arts. 2, 6 and 7).’ 
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VI. Access to justice: The difficulties experienced by civil society regarding 

Ireland’s legal responses to its historical abuses of women and girls  

The analysis of the qualitative data gathered through the interviews conducted for this thesis 

revealed a number of recurring themes.183 

One key theme that emerged in the majority of interviews conducted was that of access to 

justice – or the lack thereof — within the context of the State’s legal responses to these types of 

human rights abuses.   

Two further sub-themes emerged within the context of discussions of the State’s legal 

responses; both spoke to the experience of civil society regarding the State attitude to historical 

abuses of women and girls. These sub-themes are broadly described as ‘State Officials/State 

institutional attitudes’ and ‘the State narrative of closure’. 

 

Access to Justice 

Considerable frustration was expressed at length by the legal practitioners interviewed; 

practitioners with experience of both representing survivors in litigation in the Irish courts and in 

accessing redress schemes. The concerns that arose most frequently amongst these specific 

participants were the serious difficulties caused to survivors due to the strict operation of the 

Statute of Limitations and the unavailability of class-action in Ireland, as these features of the 

Irish domestic legal framework considerably restrict survivors’ abilities to initiate civil litigation in 

the Irish courts and thus impede their access to justice. 

Participant (CD2): 

“We’re kind of messing about with bows and arrows in terms of the armoury that we 

have to take on the State in public interest litigation in Ireland. Other countries, they’re 

already in the atomic age. Until we have multi-party litigation, where we’re able to bring 

real pressure to bear on the state and on private entities, where we’re able to say the risk 

 
183 For further detail, see the Qualitative Research section under Methodology in the Introduction to this 

thesis. In summary, participants included a cross-section of actors within civil society, comprising 

members of civil society organisations that advocated on behalf of survivors of historical abuses of women 

and girls in Ireland, lawyers with experience of legal claims regarding such abuses, a representative of the 

national human rights institution, survivors of such human rights abuses, and members of UN Treaty Body 

committees or Special Procedures. The identities of the participants and their quotations used in this 

chapter have been anonymised, such that any personal or identifying information has been removed.  



55 
 

now for you fighting us, you’re not just fighting one old lady anymore, you’re fighting 300, 

so the damages if you lose this case will be massive so we need to make a deal. Until 

we’re in that situation, we’re going nowhere. And every other country shows the way 

these systems were broken, in Canada, America, Australia, that was how they were 

broken. It wasn’t just one hero…”  

 

Participant (NO9): 

“And then the big thing really … is in most cases you can’t even do civil litigation 

because of the Statute of Limitations, and that is a massive, massive issue.” 

 

“There could be a very simple amendment which would say that a court would have 

discretion to wave a Statute of Limitations in the interests of justice. There are other 

countries that have this, the UK has something similar. It’s not that I don’t see a need for 

a Statute of Limitations generally, but when you have records, you know when there’s no 

factual dispute, we know that this woman was sent by the courts into an industrial school 

at the age of 7 and was savagely beaten there, that’s not disputed, all of that is a matter 

of record, why should there be a Statute of Limitations? … You know, that sort of thing, 

the fact that’s there absolutely no exception to that rule.” 

 

“The historical cases are completely stacked against the applicant. Sometimes there is 

good reason for that but as I said where there is factual indisputable evidence of the 

state culpability then I don’t see why the State should be allowed to cite the Statute of 

Limitations to get away with it.” 

 

Participant (TU6): 

“The fact that class actions cannot be taken is a huge barrier to justice, especially where 

the State has turned its face against an inquiry, as in symphysiotomy. Personal injury 

cases taken by individual litigants cannot establish the truth. Survivors' access to justice 

is further constrained by the Statute of Limitations. This has been used in every case to 

date to try to defeat the plaintiffs. In 2013, the government withdrew its support for a 

Private Members' Bill setting aside the statute for survivors for one year, as was done in 
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2002. Minister for Health James Reilly rejected an offer to settle survivors' legal actions, 

collectively. But by then, the ex gratia payment scheme was likely in the pipeline.” 

 

Other frustrations that were frequently expressed centred on the strict and narrow interpretation 

regarding time limits in applying to ex gratia payment schemes and regarding the determination 

of eligibility for redress schemes, and what was often viewed as the State’s inflexibility regarding 

the operation of these payment schemes.  

Similarly, the State’s inflexible and aggressive approach to time limitations in general – in all 

aspects of the State’s legal responses – also arose as a significant concern. 

Participant (CD2): 

“So, we had the Magdalene Laundry scheme, then we had the symphysiotomy scheme, 

which was completely grotesque. Where they set up this scheme in order essentially to 

hamper the cases that were going forward, giving women 20 days to apply. Imagine. 

Now, what was the necessity for that? I mean even generally, why are these schemes 

time-limited? Why was the RIRB (the Residential Institutional Redress Board) scheme 

closed, in 2012? Why are people, who are in Canada and who now realise there was a 

scheme, why are they barred from applying? What’s the point? Again, badness. There’s 

no need to close it. It’s only a few euros really, it’s not a huge amount of money. The 

Board keeps going anyway because it has to deal with the judicial review proceedings 

against it, there’s no reason why these people shouldn’t still be admitted to redress. 

Sure, one of the excuses that they used to use for refusing the children into the 

Magdalene Scheme, was ‘oh well you should’ve applied under RIRB, but by the way 

RIRB is closed’. What’s the justification for that? There’s no logical justification for that, 

only wickedness.” 

 

Participant (NO9): 

“A lot of the time, women are having difficulty with the implementation of (ex gratia 

schemes), and they’ll say to me, ‘are they waiting for us to die?’ and I’ll say, ‘yes, I think 

they are’. 
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Participant (TU6): 

“By 2010 or so, the State had perfected a strategy for dealing with victims of historical 

abuse: commission a whitewash report, introduce an ex gratia scheme, pay survivors a 

pittance, and oblige them to sign a waiver which prevents them from taking legal action. 

The only scheme that treated victims well, in terms of redress, attitude and conduct, was 

the first one: the HIV/Hepatitis C scheme. … The redress schemes have deteriorated 

over the years, visibly. The most recent one, the symphysiotomy payment scheme, was 

the most unjust of all. The State set out to railroad survivors and their families by giving 

them just twenty days in which to apply, making it difficult for claimants within the State 

and virtually impossible for those resident elsewhere to access the scheme. These time 

limits were without precedent...” 

 

Participant (GH4): 

“The Minister stood up in the Dáil and he said, I remember rightly, as far as we know, no 

one has ever gone to court to complain, but of course they wouldn’t … so they knew 

what they were saying was lies in a sense that when one or two us went, our cases got 

kicked out because of the Statute of Limitations ... And for a Minister of Justice to stand 

up in the Irish Dáil and say that… because that was smearing our characters, making out 

none of us were being honest, and why weren’t we speaking up about it? But what would 

be the point in speaking up, let alone going to court? Why would I go back and be 

knocked down again? Or look for justice?” 

 

The State narrative of ‘closure’ 

Based on analysis of this qualitative data, a further common experience of those interviewed was 

that the continual narrative coming from the State is that either closure has been reached 

regarding any such abuses through the operation of these ex gratia payment (redress) schemes, 

or, that there are no human rights concerns to be addressed in the first place. The majority of 

subjects interviewed thought that the national legal responses to date regarding the treatment of 

historical abuses of women and children were lacking in compassion, fairness, and adequacy. 

Some participants expressed feelings of revictimization and experiencing continued abuse as a 

result of taking part in the legal schemes operated by the State regarding different historical 

human rights abuses.  
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Participant (CD2): 

“Begrudging. If you want to give it a national stereotype. Very begrudging, very mean, 

niggardly, stingy, narrow....”  

 

Participant (CD2): 

“The failures in empathy in these systems are just staggering.” 

 

Participant (GH4) (in the context of the RIRB184): 

“I felt we were still being victimised because we had to prove that we were telling the 

truth, we had to prove that we were abused, and we had to go all over that again. And I 

thought that was very badly handled … then to add insult to injury, we had to sign a form 

to say we would never discuss how much money we got individually or to talk about any 

of this to the media or the press, so in other words, they were still coercing us from 

expressing our rights as human rights and still depriving us of our human rights to speak 

openly about our unjust treatment. So, it [the abuse] continued.” 

 

Participant (PQ3): 

“I do remember how surprised and shocked I was to hear about these past abuses … 

and the lack of … not total lack of reparation but really very unsatisfactory, unsatisfying, 

minimal at best. … From my memory, it was more of an evasive nature, the response. 

And I thought it was unsatisfactory.” 

 

Participant (NO9): 

“I think it’s by and large been a terrible response. I think they’ve put in token efforts at 

best. I know that there are some women who have benefited from their awards, and I 

don’t want to minimise anybody who is happy with the State response in her particular 

case, but as a whole I think the State has failed to come to terms with its own 

responsibility.  

 
184 The Residential Institutional Redress Board. <www.rirb.ie> (n 136).  

http://www.rirb.ie/
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It still tries to shield itself from liability in both a legal and moral sense. It looks for the 

easiest way out. It puts up barriers, completely needless and arbitrary barriers in 

women’s way. And I find that there’s just a mentality in there and it’s in different 

departments, so you can’t blame one single department, but there’s a mentality in there 

which is like very almost aggressively antagonistic to these women, almost resents the 

fact that they’re being asked to respond at all and to give redress for what happened. 

And I think a lot of them still don’t accept that what was done to these women was wrong 

and that the State itself bore huge responsibility for that.” 

 

Participant (TU6): 

“Far from acknowledging the wrongfulness of these abusive operations, the State (led by 

the medical profession) has done everything in its power to defend the practice. Over the 

past eighteen years, a veritable citadel of untruth has been built on the lie that the 

practice of forced symphysiotomy was justified. Only those operations which were 

performed post Caesarean section stand condemned.” 

 

Participant (CD2): 

“These are parts of our past as a country that we have really refused to wrestle with. The 

State has made an apology in relation to, for example the Magdalene Laundries, but it’s 

never actually admitted liability that it failed to protect these people. And it still fights 

them in courts. And it still fights them all day every day. These apologies are just for the 

newspapers. They are completely hollow as far as the people who were actually affected 

are concerned. Because if you go to the next step, ok you’ve apologised, well, I mean 

are you actually contrite, you know? There’s this idea in Christian theology, that it’s not 

allowed, it’s not permissible to seek absolution unless you demonstrate contrition, that’s 

what’s called cheap grace. You can’t have that. In order to get absolution, you have to 

actually confess what you did and be genuinely sorry. That’s what apology is. If you’re 

not really sorry and you’re just trying to make the problem go away, and if you continue 

to compound and affirm the conduct, the initial conduct, the initial mistreatment of 

people, you’re just making it worse; you’re not making it better.” 
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Participant (AB1): 

“One of the big criticisms we would have had and still have is this whole 

compartmentalisation of the State’s approach. So, you had the apology in ‘99 which left 

out the Magdalene women, you had the apology to Magdalene women, but you know 

there were other women as well who were incarcerated in Mother and Baby Homes and 

other institutions. Instead of dealing with a whole system of treatment of unmarried 

mothers, of vulnerable people, anybody who’s different, we’re dealing with ‘oh well sticky 

plaster on that, that, that’.  You know, Tuam, is the big example there. For us, you know 

I’m not diminishing what happened in Tuam, we were astonished for example when we 

went to the press conference from the Department of Health on when they were 

announcing the terms of reference of the Mother and Baby Homes Commission, and 

they have an organisational or flow chart, you know, to sort of depict how they saw this 

overview of institutions and what not, and right up at the top they’ve got Tuam. Now, you 

know … Tuam was one institution … and certainly in Galway it was a big player, but it 

was just one institution out of many, you know out of a whole system … what on earth 

were they thinking just putting that up there, and I mean in my view, it was just easier to 

you know put Tuam there and just to focus on the 800 babies, but at the expense of 

focussing on the entire system and everyone was happy you know because ‘oh 800 

dead babies’, sorted, you know, but again the price was you ignore everything else.” 

 

State institutional attitudes 

An interesting sub-theme also emerged in the context of the weaknesses of the State response 

— what I have termed — ‘State institutional attitudes.’ This sub-theme emerged from the 

discussions of the inadequacy of State responses to these gendered abuses. It was felt by a 

majority of the participants that there is an entrenched institutional stance among some public 

officials (civil servants) in State departments regarding historical abuses of women and girls in 

Ireland. This reflected, it was suggested, an embedded attitude of denying the seriousness, and 

often the existence, of such human rights abuses. Participants described encountering an 

attitude of resentment or antipathy – almost a sense of outrage – regarding the very existence of 

these types of claims of human rights abuses.  

There has also been a disconnection and fragmentation of the State’s responses, between 

public apology and expressed regret, on the one hand, and restrictive, often adversarial 
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practices of remedy. Therefore, even in circumstances where there was, is, or appears to be 

political willpower to improve the State response — for example in the form of public apologies 

for human rights abuses from Government Ministers or promises to improve State responses by 

broadening access to redress schemes — the practical reality is that the narrow and rigid legal 

responses on the part of the State continue unchanged. For instance, there have been no 

attempts to amend the Statute of Limitations to allow greater access for such claims to the 

courts and the narrow and rigid redress schemes continue to operate with relatively little change 

despite their widespread criticism. The many legal obstacles faced by survivors remain the 

same, as does the perceived attitude of hostility on the part of the State institutions, tasked with 

providing remedies. Many participants expressed the view that a significant cultural change is 

needed within State departments responding to complaints of historical abuses of women and 

girls, a change embedded in a recognition of the rightness of the claims presented. This hostility, 

reported by participants, may reflect a continuing assumption of power regarding the regulation 

of women’s bodies, sexuality and relationships. The State – through its institutional apparatus – 

continues to discipline and to mete out punishment, through restricting access to remedies and 

to records.185 

 

Participant (XY4): 

“The response of the government and authorities to whatever claim came from the 

victims or survivors is really, you know, denial to have any liability, because it was not the 

government but the Catholic church - first of all denial, ‘it’s not us.’ And especially when 

they suggested that the victims should rather initiate civil or criminal action to get 

compensation, without realising, well, surely they realised it but not admitting [it], that [it] 

is very difficult as so much time has elapsed to collect evidence ...  And then there was 

the fact … that on the one hand they seemed to be coming forward with ex gratia 

payments, but on the other hand they took back the offer by saying you can get this ex 

gratia payment on the condition that you do not initiate any legal action.” 

 
185 Jennifer Redmond, ‘The Politics of Emigrant Bodies: Irish Women’s Sexual Practice in Question’, in Sonja 

Tiernan, Jennifer Redmond, Sandra McAvoy and Mary McAuliffe (eds), Sexual Politics in Modern Ireland 

(Irish Academic Press 2015): ‘Women’s bodies were central to this thinking: they were the site of sin, the 

literal embodiment of transgressive sexual behaviour through pregnancy, and thus control of them was 

essential in the eyes of many in order to diminish what was seen as a significant moral problem.’ 
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Participant (XY4): 

“Insufficiently accepting liability for what has occurred. That is a big, big, issue. You’re 

trying to get away from responsibility by blaming private institutions, and ultimately, it’s 

up to Ireland as a state that has ratified the Convention [on the Rights of the Child], and 

the Hague Convention [on Protection of Children and Co-operation in Respect of Inter-

Country Adoption], to assume full responsibility.” 

 

Participant (CD2): 

“It’s like - ‘is it the smell of money that brought them out now?’ That’s the attitude. ‘Here 

they come, coming out again’. If you’re not looking at this from a Marxist perspective, 

you’re not looking at it at all. There’s a huge class element to it. They’re effectively 

thinking ‘here are these proles coming up looking for the handout, didn’t we already look 

after them, didn’t we already educate them and give them a place to stay and something 

to keep them busy, and here they are now saying it wasn’t good enough and we should 

give them more money?’ That’s the attitude and that still is the attitude.” 

 

Participant (GH4): 

“They’re still abusing us … the Irish government … I would say behind closed doors 

they’re rubbing their hands with glee ‘look we’ve pulled the wool over their eyes’, ‘look 

we’ve got away with it’, let’s give them some more bull, and people will believe it. They’re 

being really abusive to us still.” 

 

Participant (RS7): 

“No government in Ireland has accepted total and utter accountability and responsibility 

for what happened, in plain sight … They have treated us as if what we got, or what we 

were going to get, was either philanthropy or charity, not as a result of accountability and 
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responsibility and actual redress. compensation to them was treated as if it was charity 

or means-tested as if it was a state benefit.” 

 

Participant (CD2): 

“How can you on the one hand deny that there were human rights violations and at the 

same time apologise? That’s mental. Imagine the kind of cognitive dissonance that that 

requires. It’s unsettling really, to be run by people like this.” 

 

Participant (LM8): 

“One thing that I think is really important is the disconnect between the politicians and 

the officials. So, in relation to the Magdalene Laundries for example, Enda Kenny made 

this — what he probably thought and what was to a great extent — a fulsome apology 

although I remember on the night being like he hasn’t apologised for actual wrongdoing 

or human rights violations by the State … But Eamonn Gilmore did, and I actually have 

heard women remark on that, that they noticed, and that they felt that Eamonn Gilmore’s 

apology was very meaningful. And then at ‘Dublin Honours Magdalenes’ last summer, 

Charlie Flanagan made this extremely really meaningful and honest apology, a proper 

apology, for grave wrongdoing and the President made an enormous apology during 

Dublin Honours Magdalenes, which the women loved … and were blown away by. 

Apologies are really important. But it’s just been so undermined by the action or lack of 

action. So, the Ombudsman report from last November criticises and requires changes 

to three aspects of the scheme and then an overall recommendation that the 

Government needs to review how it runs redress schemes in future. Although I’ve made 

the point to both the Ombudsman I think, and definitely to TDs and the Minister, that that 

has to be an open consultation because it’s the State officials that have been running 

them deliberately wrong in my opinion this whole time, so they can’t be the ones to fix it. 

They didn’t let a load of women in who they accepted had worked in Magdalene 

Laundries as girls, but the nuns had registered on adjoining educational institutions. They 

also gave a huge number of women money for less time than the women had claimed 

they spent in there, even though the McAleese report demonstrates — and I’ve gotten 

an explanation of how you get this, not from the executive summary but from the context 

of the McAleese Report … — that their statistics and duration of stay are based on only 
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42% of entry records because 58% aren’t adequate. So, I don’t know how they thought 

they were going to administer a scheme just by records only, and they had never set up 

a system of taking women’s testimony, so there’s amazing criticisms by the Ombudsman 

on that … it’s actually so upsetting to just see how the women are still being treated by 

the officials mainly, because you know the Ministers don’t keep track of every single 

thing that is happening.” 

 

Participant (AB1): 

“It suits the State to remain closed. A lot of people would approach us from within the 

civil service, frustrated people, and the message I hear from them loud and clear is that 

it’s not just the Minister or TDs, even in rank and file civil servants the State’s instinct is to 

protect itself, even when it’s confronted with horrific abuse allegations. The State’s 

response is to protect itself … I know of countless other instances that were reported to 

us in confidence by various people across the different arms of the State, where serious, 

serious, things are brought to the attention of senior civil servants and the instinct is not 

to pursue it. When you’ve got that embedded in the State, where do you go from there? 

Entire cultural change is required, and that’s why a whole process is required. … I stress 

there are good eggs, and the good eggs tend to approach us, but in the absence of 

adequate whistle-blower legislation, where are they? They’ve nothing. They’ve nowhere 

to turn. Until things like that change, I think we’re going to be treading water and hoping 

for the best, because it suits the State to have us in this bind.” 

 

To conclude, the broader context of State legal responses to historical abuses of women and 

girls and the general operation of the national legal framework, reveals considerable restrictions 

in accessing justice at a national legal level for these abuses. It is evident from the State’s 

restrictive and secretive approach regarding historical practices of illegal adoption that similar 

concerns arise, and will continue to do so, based on the narrow remit of the Mother and Baby 

Home Commission of Investigation, the State’s inadequate attempts to legislate for adoption 

information, and the failure to amend the Statute of Limitations or allow for class-actions in 

historical personal injury claims. Thus, it becomes even more crucial to reconsider the legal 

responses by the State and to explore the potential offered by the international human rights 

law.   
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VII. Conclusion 

In Ireland, the legal framework that gradually emerged regarding adoption, in addition to the 

practices of illegal adoption that developed, were motivated by moral concerns surrounding the 

social status of unmarried mothers and children born out of wedlock, and a perceived need for 

regulation and disciplining by the State and society.186 Butler’s and Foucault’s theories of the 

‘theorisation of the body’ and ‘biopolitics’ have been used to explain the historical regulation of 

the female body and sexuality in the Irish context: 

…attitudes to female sexuality were reflective of wider cultural and social mores in which 

the protection of family lines of inheritance were as much at stake as personal 

reputations and moral judgments on sexual behaviour, a conclusion that accords with 

Foucault’s analysis of the “deployment of sexuality” and with Inglis’ analysis of the 

particular way this played out in Ireland. Foucault’s writings on power and the body have 

illuminated the ways in which the state regulates bodies as an expression of its power 

over them, individually and collectively as a society.187 

 

However, it must be noted that this element of State control and of disciplining women’s and 

girl’s bodies and reproductive lives, continues through the State’s measures to control, possess, 

and limit access to records, and the State’s presumption of its authority and responsibility to do 

so. This is evident from its legislative attempts to address the rights flowing from providing 

personal information to adopted persons and natural parents and is most recently demonstrated 

by the 2016 Bill. Thus, while the 1952 Act can be perceived as the State’s attempt to fix the 

problem of perceived illicit female sexual activity resulting in illegitimate children, and the rupture 

this caused to the primary family unit of the married family, the 2016 Bill effectively continues this 

 
186 For discussion of the regulation of Irish female sexuality, identity and body in post-independence 

Ireland, see Tom Inglis, ‘Origins and Legacies of Irish Prudery: Sexuality and Social Control in Modern 

Ireland’ (2005) 40(3) Eire-Ireland 9; Mary McAuliffe, ‘Irish histories: gender, women and sexualities’ and 

Catherine Cox ‘Institutionalisation in Irish History and Society’ in Mary McAuliffe, Katherine O’Donnell and 

Leann Lane (eds), Palgrave Advances in Irish History (Palgrave Macmillan 2009); Jennifer Redmond, ‘The 

Politics of Emigrant Bodies: Irish Women’s Sexual Practice in Question’ in Sonja Tiernan, Jennifer 

Redmond, Sandra McAvoy and Mary McAuliffe (eds), Sexual Politics in Modern Ireland (Irish Academic 

Press 2015). 
187 Jennifer Redmond, ‘The Politics of Emigrant Bodies: Irish Women’s Sexual Practice in Question’ in Sonja 

Tiernan, Jennifer Redmond, Sandra McAvoy and Mary McAuliffe (eds), Sexual Politics in Modern Ireland 

(Irish Academic Press 2015). In this context, this article refers to the work of: Judith Butler, Bodies That 

Matter: On the Discursive Limits of ‘Sex’ (Routledge 1993); Michel Foucault, The History of Sexuality, Vol 1: 

An Introduction (Vintage 1990); Tom Inglis, ‘Foucault, Bourdieu and the Field of Irish Sexuality’ (1997) 7 

Irish Journal of Sociology 5-28. 
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pattern of regulating female bodies and sexuality and of containing and protecting the married 

family.  

In addition, the State’s approach to historical practices of illegal adoption is one of conflating 

secrecy with privacy and of deep-seated distrust of the motivations of those affected by such 

practices. When analysing Ireland’s legal regulation of adoption in light of international legal 

standards concerning adoption rights, Ireland is currently very much out-of-step in relation to the 

adopted person’s right to information or the right of the natural mother to seek information. 

Internationally, the presumption lies in favour of open disclosure of identifying information to the 

adopted person or natural parents; whereas in Ireland the presumption lies very much in favour 

of the natural mother’s right to privacy with limited attempts to balance this right against the 

adopted person’s right to identity and personal information.  

By taking such a restrictive approach regarding access to adoption records, the State is 

effectively continuing the cycle of secrecy that underpinned Ireland’s closed and forced adoption 

system, whilst arguing that the rationale underpinning this approach is the need to protect the 

natural mother.  On what basis is the State asserting this need for protection? Presumably, it 

flows in part from the historical system of closed adoption, which was driven by the shame and 

stigma that surrounded unmarried mothers and illegitimate children in Irish society – a 

stigmatisation that was presumed to justify their exclusion and segregation into institutional 

settings such as the Mother and Baby Homes, County Homes, and other related settings. The 

State has failed to examine the driving social motivations behind the historical practices of illegal 

adoption in Ireland at both State policy and societal levels. As yet, the Commission has also not 

engaged in such analysis or reflection, despite having highlighted adoption practices as a cause 

for substantial concerns meriting perhaps separate investigation.  

Nevertheless, as highlighted in the qualitative analysis in this chapter, there is a consistency in 

legal approach on the part of the State in the context of the historical human rights abuses of 

women and girls in Ireland; for example, its limited legal responses to the Magdalene Laundries 

and the non-consensual practice of symphysiotomy. Key commonalities include limited and 

restrictive ex gratia redress schemes that require the relinquishing of any claims of action in the 

courts, the imposition of strict time limits at all stages by the State in the establishment and 

operation of such payment schemes, the commissioning of ‘independent’ expert reports as 

opposed to establishing statutory civil or criminal inquiries, and the refusal to amend the Statute 

of Limitations legislation that would better facilitate access to the courts in such cases.  
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Overall, it is evident that there continues to be a lack of open and systemic reflection on the 

State’s responsibility, and need for accountability and effective remedies, in relation to systemic 

forced adoption practices and the continuing human rights abuses arising. The result is a 

continuing denial of State responsibility and of the human rights abuses that have occurred — 

and continue. The gendered nature of these abuses, and the gendered nature of this form of 

reproductive violence, having targeted women and girls and their illegitimate children in turn, is 

not acknowledged or addressed. Similarly, the complex temporal nature of such abuses, being 

historical in origin, but resulting in related and continuing human rights violations, remains 

unaddressed.  
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Chapter 2 

International Human Rights Law and Historical Practices of Illegal 

Adoptions 

 

I. Introduction  

This chapter discusses the international human rights legal framework regarding adoption, the 

human rights that are involved in adoption practices generally, and historical practices of illegal 

adoptions. While international legal standards applicable to adoption are considered briefly, the 

emphasis is placed on a review of secondary legal sources; principally, the work of the UN 

Special Rapporteur on the sale of children, child prostitution and child pornography regarding 

illegal adoption, and the Concluding Observations and General Comments of relevant 

international human rights UN Treaty Bodies.  

The review of the primary international legal standards applying to adoption encompasses a 

short consideration of the European human rights context, by summarising the development of 

the balancing of the rights relevant to adoption practices – the right to privacy and the right to 

identity – pursuant to the jurisprudence of the European Court of Human Rights, and the 

European Convention on the Adoption of Children. This short section is included for the purpose 

of providing additional shape and nuance to the broader international context of adoption rights 

that is relevant to Ireland’s legal obligations. In this way, it draws attention to the pattern 

emerging of Ireland’s failure to respect and vindicate such human rights at a national level. 

Notwithstanding the inclusion of this supplementary legal context, the focus of this thesis 

remains on the role of international human rights law as exercised through UN Treaty Bodies 

and other UN human rights mandates as this is where Ireland has engaged to the greatest 

extent regarding these types of violations.  

Following the establishment of the international legal context regarding adoption rights, the 

subsequent section explores how the Irish State and civil society have alternatively framed or 

expressed the human rights violations that result from these practices.  

The Concluding Observations of UN Treaty Bodies regarding Ireland’s historical abuses of 

women and girls in institutional settings are set out in brief in this chapter. This highlights not only 

the lack of any specific response by the Irish State to its history of illegal adoption practices, but 

also the relatively sparse engagement on the part of these committees regarding such practices 
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in Ireland. This section also outlines Ireland’s unsatisfactory legal responses to other instances of 

historical abuses of women and girls (i.e. the Magdalene Laundries and the non-consensual 

practice of symphysiotomy). Following from this, analysis of qualitative data highlights the 

generally positive experience of Irish civil society in using international human rights law to seek 

recognition and redress for historical abuses of women and girls.  

Two jurisdictions – Spain and Australia – are discussed in light of their histories of illegal adoption 

practices and the similarities that exist with the Irish context. The likenesses being firstly that the 

practices occurred in the same timeframe (throughout a number of decades in the mid-twentieth 

century), and secondly, the clear religious influence that dominated the development of these 

practices.  These jurisdictions were also chosen carefully in order to illustrate the interaction, or 

lack thereof, between UN Treaty Bodies and these two States regarding their histories of illegal 

adoption practices. The objective is to explore the range of legal responses and engagement 

that is possible with the international legal system.  

Finally, following this short comparison with Spain and Australia, it becomes clear that the 

International Convention for the Protection of All Persons from Enforced Disappearances and the 

Enforced Disappearances Working Group can play an important role in the context of historical 

practices of illegal adoption.  As a result of which, Ireland’s failure to ratify this convention to date 

and its intent to so ratify were also viewed as being of future potential importance, and thus 

merited consideration. This analysis was also supplemented through examination of a small 

number of documents received through a Freedom of Information request submitted to the Irish 

Department of Foreign Affairs and Trade.  
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II. International legal standards applying to adoption 

International law regarding adoption can be found through a mixture of soft and binding 

international laws. The main three legal sources are as follows:  

- The ‘Declaration on Social and Legal Principles relating to the Protection and Welfare 

of Children, with Special Reference to Foster Placement and Adoption Nationally and 

Internationally’ of 19861 (‘the 1986 Declaration’); 

- The Convention on the Rights of the Child 19902 (‘the CRC’); and  

- The 1993 Hague Convention on Protection of Children and Cooperation re 

Intercountry Adoption3 (‘the Hague Convention’).  

 

In addition, the core UN human rights treaties include relevant legal provisions that are engaged 

by the historical practices of illegal adoption (encompassing both the adoption practices and the 

living conditions of the many institutions through which such practices operated). These legal 

provisions include the International Covenant on Civil and Political Rights (‘CCPR’) (articles 2, 3, 

6-11, 17, 18, 23-26), the International Covenant on Economic, Social and Cultural Rights 

(‘CESCR’) (articles 2, 3, 6, 7, 9, 10, 11, 12, 15), the International Convention on the Elimination 

of All Forms of Racial Discrimination (articles 1-6)4, the Convention on the Elimination of All 

Forms of Discrimination against Women (‘CEDAW’) (articles 2, 3, 5, 7, 9, 11-13, 15, 16, 25), 

and the Convention against Torture (‘UNCAT’) (articles 2, 12-14, 16). The International 

Convention for the Protection of All Persons from Enforced Disappearances (articles 1-9, 12, 15, 

18, 24, 25) is of particular significance in the context of historical illegal adoption practices and is 

considered in further detail in Section VI of this chapter. 

 
1 Declaration on Social and Legal Principles relating to the Protection and Welfare of Children, with Special 

Reference to Foster Placement and Adoption Nationally and Internationally, A/RES/41/85, 3 December 

1986, UN General Assembly Resolution. 
2 Convention on the Rights of the Child, 1990. This Convention was ratified by Ireland in 1992 with just 

one general Declaration being made on signature by Ireland; ‘Ireland reserves the right to make, when 

ratifying the Convention, such declarations or reservations as it may consider necessary.’ 
3 Convention on Protection of Children and Co-operation in respect of Intercountry Adoption, 29 May 

1993. 
4 Further to Ireland’s forthcoming review before CERD in December 2019, I made a submission on behalf 

of the Irish Centre for Human Rights (‘ICHR’) regarding historical practices of illegal adoption and the living 

conditions in Mother and Baby Homes and related institutional settings, in the context of the treatment of 

mixed-race children. This will be the first time that such matters have been flagged to CERD, by the ICHR 

and by other civil society organisations. 

<https://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/IRL/INT_CERD_NGO_IRL_37193_E.p

df> accessed 29 October 2019. 

https://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/IRL/INT_CERD_NGO_IRL_37193_E.pdf
https://tbinternet.ohchr.org/Treaties/CERD/Shared%20Documents/IRL/INT_CERD_NGO_IRL_37193_E.pdf
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Many of these legal provisions have either not been examined or relied on by the relevant UN 

Treaty Bodies in their consideration of the human rights abuses flowing from historical practices 

of illegal adoption or these practices have yet to be raised before these committees for their 

consideration.  However, the provisions remain of relevance nonetheless, due to their potential 

normative value regarding the core human rights engaged by such practices. Such rights 

include, for example, rights to personal information and identity (i.e. to know one’s origins), the 

right to family life, the right to equality before the law and access to justice, and the right to be 

free from inhuman and degrading treatment.  

Concerning the three main sources of international law regarding adoption, the first is the 1986 

Declaration, a UN General Assembly Declaration of 1986 amounting to a soft law statement of 

principles regarding adoption. It states that the principle of acting in the best interests of the 

child ‘should be of paramount consideration’5 and that the first and most appropriate place of 

care for children is in the care of their parents – this being described as ‘[T]he first priority’ for 

children6. 

Articles 7 and 8 of the CRC represent an extension of the legal standards and rights that must 

be considered in the context of adoption, by explicitly outlining the child’s right to identity: a right 

that is central to the context of adoption, whether legal or illegal. Article 7 of the CRC provides 

that a child ‘shall be registered immediately after birth’ and ‘shall have the right’ to a name, 

nationality and ‘as far as possible, the right to know and be cared for by’ their parents.7 Article 8 

then creates a twofold legal obligation on States regarding a child’s identity; first, States 

‘undertake to respect the right of the child to preserve his or her identity … without unlawful 

interference’, and secondly, where ‘illegally deprived of some or all of the elements of (their) 

identity’, States must provide ‘appropriate assistance and protection’ with the aim of re-

 
5 Declaration on Social and Legal Principles relating to the Protection and Welfare of Children, with Special 

Reference to Foster Placement and Adoption Nationally and Internationally, A/RES/41/85, 3 December 

1986 at the Preamble, ‘Bearing in mind that in all foster placement and adoption procedures the best 

interests of the child should be the paramount consideration’.  

See also: 

Article 8 – ‘The child should at all times have a name, a nationality and a legal representative.  The 

child should not, as a result of foster placement, adoption or any alternative regime, be deprived 

of his or her name, nationality or legal representative unless the child thereby acquires a new 

name, nationality or legal representative.’ 

Article 9 – ‘The need of a foster or an adopted child to know about his or her background should 

be recognized by persons responsible for the child's care, unless this is contrary to the child's 

best interests.’ 

Article 17 – ‘If a child cannot be placed in a foster or an adoptive family or cannot in any suitable 

manner be cared for in the country of origin, intercountry adoption may be considered as an 

alternative means of providing the child with a family.’ 
6 Ibid Articles 3 – 4.  
7 Convention on the Rights of the Child, Article 7(1).  
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establishing their identity.8 Article 11 requires States to combat ‘the illicit transfer of children and 

non-return of children abroad’.9 

Articles 20 and 21 of the CRC then specifically address the matter of legal adoption. Article 20 

states that the State must provide ‘special protection and assistance’ to children ‘temporarily or 

permanently deprived’ of their ‘family environment’, and that such assistance can consist of, 

amongst other measures, foster placement or adoption.10 Article 21 sets out in further detail the 

general principles governing domestic and foreign adoption, primarily reiterating that the child’s 

best interests ‘shall be the paramount consideration’11, that adoption must be based on 

‘informed consent … on the basis of such counselling as may be necessary’12, and that inter-

country adoption should only be considered as an alternative if domestic adoption is not 

possible13. 

The Hague Convention expressly sets down legal principles to govern intercountry adoption, and 

in this context, it affirms that it does so in light of the basic principles of international law as 

contained in the 1986 Declaration and the CRC, e.g. one of the named objects of the Hague 

Convention is ‘to establish safeguards to ensure that intercountry adoptions take place in the 

best interests of the child’ and while respecting the child’s ‘fundamental rights as recognised in 

international law’.14 

Regarding further legal sources, the work of the UN Special Rapporteur on the sale of children, 

child prostitution and child pornography, Maud de Boer-Buquicchio (‘the Special Rapporteur on 

the Sale of Children’), proves particularly noteworthy as it stands largely alone in the 

international legal context regarding historical practices of illegal adoption. 

In 2017, the Statement made by the Special Rapporteur on the Sale of Children to the UN 

Human Rights Council15 summarised the key legal principles governing adoption – nationally and 

internationally – as comprising the best interests of the child, principles of subsidiarity and the 

prohibition of improper financial gain, and that there is no right in international law to adopt a 

child.16 In greater detail, the principle of acting in the best interests of the child is of paramount 

 
8 Ibid Article 8. 
9 Ibid Article 11. 
10 Ibid Article 20(3).  
11 Ibid Article 21.  
12 Ibid Article 21(a). 
13 Ibid Article 21(b).  
14 Convention on Protection of Children and Co-operation in respect of Intercountry Adoption, 29 May 

1993, Article 1(a). 
15 Statement by Maud de Boer-Buquicchio, Special Rapporteur on the sale of children, child prostitution 

and child pornography, Human Rights Council, 7 March 2017, 34th Session.  
16 Ibid pp. 3-4.  
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importance regarding both domestic and international adoption; this principle is breached when 

the purpose of adoption is to find a child for parents rather than a family for a child. Such an 

approach effectively subordinates the best interests of the child to needs and wishes of 

prospective adoptive parents, and effectively turns children into commodities – thus setting the 

context for the sale of children and illegal adoptions.17 Following on from this, all appropriate 

national care solutions must be considered in the child’s country or origin before resorting to 

intercountry adoption and only the costs and expenses of adoptions may be charged.18 

This statement by the Special Rapporteur on the Sale of Children to the Human Rights Council 

was made both on the conclusion of her first term as rapporteur and in order to present a 

thematic report on illegal adoption (‘the Thematic Report on Illegal Adoption’)19 – the first of its 

kind conducted by the mandate of the Special Rapporteur on the sale of children, child 

prostitution and child pornography.20 The Thematic Report on Illegal Adoption is also unusual in 

that one key focus is the rights of the victims of “large scale illegal adoptions”, and the failure of 

most affected States to vindicate these rights.21 This highlights the reality that there has been an 

unwillingness to apply international human rights standards to the abuses arising from historical 

practices of illegal adoption. The potential approach that could be applied by States is outlined in 

the Thematic Report on Illegal Adoption and draws heavily on the canon of transitional justice.  

The description of current illegal adoption practices proves interesting, as much of it 

corresponds exactly to historical practices of illegal adoption in Ireland in the twentieth century. 

Thus, it appears that practices of illegal adoption remain largely the same in approach whether 

related to historical or current instances of occurrence, as arguably the practice largely relies on 

exploiting vulnerable socio-economic populations. The practice is described as most commonly 

encompassing either the abduction of babies (‘(e.g. through kidnappings or by falsely informing 

parents that their baby was stillborn or died shortly after birth),’), or, the improper inducement of 

consent (‘(e.g. through misrepresentation, bribery or coercion) … when consent is absent, 

reference is often made to the notion of forced adoption’) and improper financial gain (‘(e.g. 

through payment for the child or the payment of bribes to intermediaries involved in the adoption 

 
17 Ibid. 
18 Ibid. 
19 Report of the Special Rapporteur on the sale of children, child prostitution and child pornography, 

Human Rights Council, 7 March 2017, A/HRC/34/55. 
20 The purpose of the Thematic Report was twofold; to highlight the ‘wide variety of illegal acts and illicit 

practices’ carried out in relation to adoption and to specifically address the ‘large-scale cases of illegal 

adoption’ that occur - for which ‘States bear responsibility, either through omission or commission.’  

Ibid 13.  
21 Statement by the Special Rapporteur on the sale of children, child prostitution and child pornography, 7 

March 2017 (n 15) p. 6. 
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process)’).22  Both approaches are considered to entail necessarily the falsification of documents 

(‘(e.g. birth and medical certificates, the identification documents of the biological mother, DNA 

test results and relinquishment or abandonment declarations)’) and the ‘bypassing of 

regulations.’23 

The Thematic Report on Illegal Adoption noted that these methods generally stem from 

inadequate State systems of child protection, which are then exploited by ‘criminal networks 

driven by the lucrative business of selling children and facilitating illegal adoptions, often with the 

involvement of State officials’ – with States bearing responsibility for the systemic nature of these 

practices.24 It also noted that in addition to the same methods being employed, the ‘actors 

involved’ are also the same – not just in the case of State officials – but also in relation to the 

vulnerable parents, particularly mothers, ‘often targeted (e.g. single mothers in situations of 

economic hardship, from rural areas, belonging to indigenous communities and/or without 

access to education)’.25 

Regarding historical practices of illegal adoption, there is also a common characteristic of State 

involvement, whereby the State directly or indirectly developed specific programmes and 

policies for these practices around the removal of children from their parents, families and 

communities.26 As these illegal practices evolved, State facilitation became more indirect in 

effect, in light of ‘the extent to which the competent authorities are prepared to tackle the 

“enabling environment” for such acts as well as to respond appropriately when they occur’. 27  It 

is this element of State involvement that continues to be relevant in examining how the State 

chooses to respond to the many human rights abuses that arise both regarding adopted 

persons and natural mothers (e.g. information and tracing rights) as a result of historical 

practices of illegal adoptions. 

 
22 Report of the Special Rapporteur on the sale of children, child prostitution and child pornography, 7 

March 2017 (n 19), para. 28.  
23 Ibid.  
24 Ibid 29.  
25 Ibid 30.  
26 Defence for Children, Terre des Hommes, ‘The Sale of Children and Illegal Adoption’, Nigel Cantwell, 

2017, pp. 25-26 (section 3.B). In brief, there are three broad types of illegal adoptions practices that have 

occurred historically, certain practices of which continue to this day. These practices can be broadly 

classified as falling into the following categories of illegal adoptions motivated by either ideological or 

political grounds (efforts by the State to control or suppress political opposition to a dictatorial type regime 

by removing the babies and young children from the care of parents considered to be ‘unsuitable’ on 

these ideological grounds), moral principles (i.e. concerns with the social status of unmarried mothers, 

children born out of wedlock, and State attempts to regulate it on a social level) or cultural or ethnic 

grounds. 
27 Ibid 29, section 3.C. 
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The Special Rapporteur on the Sale of Children made a number of observations regarding the 

general responses of States when dealing with historical large-scale illegal adoption practices 

and concluded that on the whole they reflect ‘a piecemeal approach and a chequered pattern of 

denial, acknowledgement and limited assistance’. 28  She noted a common failure by States to 

adequately respond to these rights violations – ‘few countries … have responded to victims’ calls 

for truth, justice, reparation and guarantees of non-recurrence’.29 Statements of public 

recognition by States of their past wrong-doing are ‘rare’, and even when issued, they ‘do not 

lead to concrete action or accountability’; in addition, public inquiries ‘to establish the truth and 

recognise the experiences of victims have been incomplete and failed to address concerns’, with 

the result that calls for ‘acknowledgement, apology and redress’ remain to be fulfilled.30 

Additional analysis of the Thematic Report on Illegal Adoption and further work of the Special 

Rapporteur on the Sale of Children will feature later in this chapter (sections III and IV) regarding 

both the framing of human rights abuses resulting from historical abuses of illegal adoption in 

Ireland and in the context of Ireland’s engagement with international human rights law through 

UN Treaty Bodies and mandate holders. It will also be considered further in Chapter Four 

(section III) in relation to legal remedies and transitional justice.  

 

The European legal context: the right to privacy and the right to identity in the context 

of adoption 

While the focus of this thesis is firmly placed on the role of international human rights law within 

the context of the UN, further insight regarding Ireland’s broader failure to meet its legal 

obligations regarding the vindication of adoption rights can be offered by briefly reviewing the 

development of such rights within the European human rights legal framework, both European 

Union and European Convention on Human Rights law.   

Regarding European Union law and the EU Charter of Fundamental Rights, the issue of illegal 

adoptions arose in connection with Spain, but the Charter was not applied, and the emphasis 

 
28 Statement by the Special Rapporteur on the sale of children, child prostitution and child pornography, 7 

March 2017 (n 15) p. 6. The Special Rapporteur noted one exception to this widespread poor State 

response – Australia – although in her Thematic Report of 2017, she also commended Argentina for 

pioneering a ground-breaking response through its early establishment of a ‘national genetic database’ to 

assist in identifying ‘disappeared children’ as a result of illegal adoption practices. See Report of the 

Special Rapporteur on the sale of children, child prostitution and child pornography (n 19), para. 86. 
29 Ibid. 
30 Ibid.  
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was instead placed on the legal necessity of States to respect national legislation and 

international obligations arising from international conventions. It was the European Parliament 

Petitions Committee that considered the matter.31 It received ‘several petitions on babies 

allegedly stolen at birth by hospital personnel across Spain’.32  As a result, in May 2017, the 

Petitions Committee carried out a ‘fact-finding mission’ in Spain to meet those involved in the 

petitions and with various government officials.33 However, in its report, it stated at the outset 

that the issue of illegal adoption fell within areas of civil and criminal law that are not governed by 

EU law. As a result, while making recommendations to Spain regarding these instances of 

abduction of babies and illegal adoption, it stated that it was necessary for the State ‘meet their 

obligations regarding fundamental rights – as resulting from international agreements and their 

own domestic legislation’.34  In this respect, it made specific references to the CRC and the UN 

Working Group on Enforced or Involuntary Disappearances.35 

In terms of the European Convention on Human Rights (‘the ECHR’), there has been a distinct 

articulation of the human rights relevant to the adoption context in its jurisprudence. The 

European Court of Human Rights (‘the ECtHR’) has been clear that the right to respect to family 

and private life requires that everyone should be able to establish details of their identity as 

human beings, including information about their origins whilst recognising the need to balance 

this right against the ‘duty of confidentiality to other persons’.36 Initially the ECtHR was somewhat 

 
31 The European Parliament Petitions Committee accepts petitions directly from EU citizens regarding any 

problems they might encounter regarding any subject “concerning the application of EU law”. ‘At your 

service, Petitions’, (European Parliament) <www.europarl.europa.eu/at-your-service/en/be-

heard/petitions> accessed 12 September 2019. 
32 Press release, ‘Stolen Babies: MEPs urge Spain to solve all alleged cases’ (European Parliament, 22 

November 2017).  
33 Ibid.  
34 European Parliament, ‘Mission Report and Recommendations, following the fact-finding visit to Spain 

from 22 to 23 May 2017’, Committee on Petitions (23 November 2017), p. 3. 
35 Ibid 11, 25-26. For example, recommendation no. 15: ‘Regrets the “limited progress” made by the 

Spanish Government in implementing the recommendations made in the 2014 report of the UN Working 

Group on Enforced or Involuntary Disappearances and calls on the Spanish government to implement 

these recommendations as a matter of urgency, particularly the adoption of a national plan for searching 

for missing persons’.  It is interesting to note that its recommendations followed a similar arc to those of 

the UN Treaty Body Recommendations regarding Ireland’s history of abuses of women and girls, i.e. the 

focus of the Petition Committee’s recommendations was on investigations, prosecutions, and redress in 

the form of the State bearing ‘the expenses for psychological support, legal guidance, social-security 

protection and access to administrative information’. 

See also Press Release, 22 November 2017 (n 31); key recommendations included the creation of a 

public DNA bank for identity checks, the appointment of a special public prosecutor, ‘easier access’ to all 

civil records and church archives, and more funding victim supports. 
36 Geoffrey Shannon, Adoption Law, (Offprint from Geoffrey Shannon, Child Law, 2nd edition) (Round Hall 

2010) 98. Pivotal cases discussed by Shannon include Gaskin v U.K (1990) 12 EHRR 36, Gunn-Russo v 

Nugent Care Society and Secretary of State for Health (2001) UKHRR 132, M.G. v U.K (2002) 36 EHRR 

22, and Mikulic v Croatia (7 February 2002).  

http://www.europarl.europa.eu/at-your-service/en/be-heard/petitions
http://www.europarl.europa.eu/at-your-service/en/be-heard/petitions
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cautious in its approach of balancing the rights of the adopted child with potentially conflicting 

rights to confidentiality, although it was still broadly in favour of the disclosure of personal 

information about one’s origins, as demonstrated in the case of Gaskin v United Kingdom.37 In 

2003, the case of Odièvre v France appeared to potentially favour the right to privacy of the 

natural mother; however, this case was criticised as failing to prioritise the child’s right to identity 

as outlined in international law in the CRC and the Hague Convention.38 Since then, the 

jurisprudence of the ECtHR (for example, see the cases of Jäggi v Switzerland39 and Mandet v 

France40) has placed an increased emphasis on the right to identity, framing it as an inherent 

aspect of the right to private and family life as per Article 8 of the European Convention on 

Human Rights (‘the ECHR’).41 

 
37 Gaskin v United Kingdom (1990) 12 EHRR 36. In this early case, the ECtHR held the applicant (who had 

been in the care of a local authority as a child) was entitled to obtain a copy of his file held by the relevant 

authority, and that failure to disclose such records was a violation of Article 8. The ECtHR further held that 

where a ‘contributor to the records is either not available or improperly refuses consent’, then in order to 

‘secure the interests of the individual seeking access to records relating to his private and family life’, a 

procedure must be in place to allow ‘an independent authority’ to decide whether access should 

nonetheless be granted in such circumstances. (See para. 49 of the judgment.)  
38 Ibid 99. Odièvre v France, judgment of 13 February 2002.  
39 Jäggi v Switzerland, application no. 58757/00 (13 July 2006). See Geoffrey Shannon, Adoption Law (n 

36) at 99: ‘For example, in Jäggi v Switzerland …  the ECtHR stated that the right to identity was an 

integral part of the right to private and family life, with the Court stating the “persons seeking to establish 

the identity of their ascendants have a vital interest” protected by the ECHR.’ 
40 Mandet v France, application no. 30955/12 (14 January 2016). In this case, the ECtHR was asked to 

overturn the quashing of a formal recognition of paternity. The applicants were the mother, her husband 

(Mr & Mrs Mandet) and the child. The child had been raised by the mother’s husband who had ‘formally 

recognised the child’ in 1997, and his marriage to the child’s mother ‘had the effect of legitimising the 

child’ in 2003; however, the child’s natural father applied to court in 2005 challenging the husband’s 

recognition of paternity and sought to have his paternity “outside marriage recognised”. The French 

courts ultimately upheld the biological father’s claim, and Mr and Mrs Mandet appealed to the ECtHR 

claiming a violation of Article 8. The ECtHR held that the French courts had taken the child’s best interests 

into account because ‘although the child considered that Jacques Mandet was his father, his interests lay 

primarily in knowing the truth about his origins’. See European Court of Human Rights Press Release, 

‘Quashing a formal recognition of paternity at the request of the child’s biological father did not breach the 

Convention’, Registrar of the Court (Strasbourg, 14 January 2016). 
41 Geoffrey Shannon, Adoption Law (n 36) 99: ‘For example, in Jäggi v Switzerland …  the ECtHR stated 

that the right to identity was an integral part of the right to private and family life, with the Court stating the 

“persons seeking to establish the identity of their ascendants have a vital interest” protected by the ECHR. 

Moreover, in Ebru and Tayfun Engin Çolak [application no. 60176/00, May 2006], the ECt.HR, in 

considering the applicant’s right to identity, held that birth, and in particularly the circumstances in which a 

child is born, form an essential part of a child’s, and subsequently the adult’s private and family life 

guaranteed under Art. 8, ECHR.’ [Footnotes omitted.] 

See also the case of Godelli v Italy, application no. 33783/09 (25 September 2012); the applicant had 

been unable to access either information regarding her natural mother’s identity (with the natural mother’s 

consent) or non-identifying information regarding her natural mother (the applicant was abandoned at 

birth, and her natural mother did not consent to being named on the birth certificate). The ECtHR found a 

violation of article 8 on the grounds that Italy had not struck a proper balance between the rights of the 

child and the ‘birth mother’.  
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The European Fundamental Rights Agency (in conjunction with the Council of Europe), has 

summarised Council of Europe law – specifically Article 8 of the ECHR - as including the right to 

personal identity, specifically describing ‘the right to know one’s origins’ as falling ‘within the 

scope of a child’s private life’.42  

In terms of a potential breach of article 3 (the prohibition of inhumane or degrading treatment) 

arising from the separation of a child from its family, the ECtHR has yet to rule on this specific 

issue in detail. One case arose in 2014 (D and Others v Belgium) involving a child born to a 

surrogate in Ukraine, who was refused entry to Belgium until the applicants (the child’s legal 

parents) could submit sufficient evidence to confirm their relationship with the child – as a result 

of which, the child was separated from the applicants for a period of approximately four and a 

half months (the applicants’ Ukrainian visa expired and they hired a nanny to look after the 

child).43 Since the case had been initiated, the child had been permitted to enter and reside with 

the applicants.44 Regarding the applicants claim that their rights (all three of them) had been 

violated under articles 3 and 8, the ECtHR held that although there had been an initial 

interference with their right to respect for family life (Article 8), Belgium had acted within the 

limits of its margin of appreciation.45 Regarding their claim under article 3 (‘temporary separation 

of the child and the applicants’), the ECtHR dismissed this claim on both grounds; first, it noted 

that there was no ‘concrete evidence enabling it to conclude that the child … had been 

subjected to any form of harmful treatment during the period of separation’, and secondly, while 

it accepted that the separation for the family must have been difficult, it did not consider that ‘the 

threshold of severity required’ had been reached in order for article 3 to apply.46 

While this case is not analogous to cases of family separation that occur as a result of forced 

adoption policies; it nonetheless reveals that in principle the ECtHR will consider the separation 

of a child from its legal parent(s)/family as a matter for consideration under article 3 of the ECHR 

(the prohibition of inhumane or degrading treatment). The practices in the Mother and Baby 

Homes and related settings of allowing the mothers to continue to look after their children for a 

 
See also the case of Jovanovic v Serbia (2015) 61 EHRR 3; the ECtHR found that the State continued to 

violate a mother’s right to respect for her private and family life by failing to inform her of how her newborn 

son had died in 1983 and where he had been buried.  
42 European Union Agency for Fundamental Rights and Council of Europe, Handbook on European law 

relating to the rights of the child (2015) p. 65.  
43 D and Others v Belgium, application no. 29176/13 (11 September 2014).  
44 Ibid.  
45 European Court of Human Rights Press Release, ‘The Belgian authorities did not breach the Convention 

in carrying out checks before allowing a child who had been born in Ukraine to a surrogate mother to 

enter Belgium’, Registrar of the Court (Strasbourg, ECHR 252 (2014), 11 September 2014). 
46 Ibid.  
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prolonged period of time until the child was adopted, followed by a sudden ‘clean break’ when it 

came to the adoption taking place47, in conjunction with the State’s sustained restrictive 

approach to adoption-related information, would arguably amount to a breach of the rights of the 

natural mother and adopted child (adopted person) under article 3 of the ECHR.48  

Ireland also ratified the European Convention on the Adoption of Children in 1968.49 This 

Convention was revised in 2008 (‘the Revised Adoption Convention’), but it has yet to be signed 

or ratified by Ireland in this revised form.50 Key features of this Revised Adoption Convention 

include greater access to records and striking a ‘better balance between adopted children’s 

right to know their identity and the right of the biological parents to remain anonymous’, 

rendering it an instrumental piece of Council of Europe law in the context of adoption rights.51  

Article 22(3) of the Revised Adoption Convention states that the adopted child ‘shall have 

access to information held by the competent authorities concerning his or her origins’, and that 

where the natural parents have a ‘legal right not to disclose their identity’, it shall nonetheless 

‘remain open to the competent authority … to override that right’ while having regard to the 

circumstances and respective rights of the child and the natural parents.52 In other words, the 

effect of Article 22(3) is that while biological parents can be given ‘a legal right not to disclose 

their identity’, such a right cannot and should not amount to an absolute veto.53 

In the majority of European jurisdictions, the presumption lies very much in favour of providing 

access to birth and adoption records and information, in recognition of one’s right to identity and 

to know one’s origins For example, in countries such as Austria, Belgium, and Sweden, there are 

 
47 The Adoption Act 1952 required that a child could not be removed from the State, without the approval 

of the mother, unless the child was over one year of age, with the result that many children “were kept in 

the Mother and Baby Homes or Baby Homes until after they had reached their first birthday”. See 

Department of Children and Youth Affairs, Report of the Inter-Departmental Group on Mother and Baby 

Homes (July 2014) 16. 
48 It is worth noting that as of November 2019, there are three cases pending before the European Court of 

Human Rights regarding symphysiotomies performed on the applicants; all three complaints argue breaches 

of articles 3 (prohibition of torture), 8 (right to respect for private and family life) and 13 (right to an effective 

remedy) of the European Convention on Human Rights. See K.O. v Ireland, application no. 61836/17 

(Communicated Case, 18 March 2019), L.F. v Ireland, application no. 62007/17 (Communicated Case, 18 

March 2019), and W.M. v Ireland, application no. 61872/17 (Communicated Case, 18 March 2019). 
49 Geoffrey Shannon, Adoption Law (n 36) 99. 
50 European Convention on the Adoption of Children (Revised), CETS No. 202, 27 November 2011. 
51 Details of Treaty No. 202, summary.  

(Accessed at www.coe.int/en/web/conventions/full-list/-/conventions/treaty/202.) 
52 European Convention on the Adoption of the Child (Revised) (n 50), Article 22(3).  
53 European Union Agency for Fundamental Rights and Council of Europe, Handbook on European law 

relating to the rights of the child (2015) 69. 

http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/202
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statutory rights of access to birth records for those adopted.54  Similarly, regarding Ireland’s 

closest neighbour, the United Kingdom, the approach is one of entitlement to access to records, 

and thus the situation is quite different to that of Ireland. Since 1975, an adopted person can 

obtain their birth certificate at the age of 18 years.55 ‘Practice Guidance’ regarding access to 

adoption information, issued by the UK Department for Children, Schools and Families, refers to 

the ‘many studies about adopted adults and their search for information’ and noted that such 

research has ‘demonstrated the importance and value of providing adopted people with the 

opportunity to access the information they need to answer questions they may have about their 

origins and family background.’56 Furthermore, since 2005, there is an option for adopted 

persons (adopted prior to 2005) to register a veto (qualified or absolute with the ‘appropriate 

adoption agency’ that placed them for adoption) as regards contact from birth relatives, but 

there is no right for birth relatives to register any veto.57 Both adopted persons and birth relatives 

can directly register a wish for contact or no contact on the ‘Adoption Contact Register’, 

maintained by the ‘Registrar General’ in the UK, or register such preferences with the 

appropriate adoption agency.58   

In conclusion, based on this preliminary review of the framework of the European law relating to 

adoption standards, it is evident that the jurisprudence of the ECtHR has been critical in the 

development of both identifying and balancing the human rights involved in adoption. It is striking 

to observe that Ireland has not yet ratified the Revised Adoption Convention, which as discussed 

above clearly sets out the State’s legal obligations to provide access to records. Of interest was 

the vocal support of the Petitions Committee of the European Parliament regarding the role of 

international human rights law regarding illegal adoption practices and its pointed reminder to 

Spain that it is bound to comply with such international obligations.   

 
54 Clann: Ireland’s Unmarried Mothers and their Children, ‘Briefing Note on Access to Adoption Information’, 

undated. Accessed 27 September 2019 at <http://clannproject.org/wp-content/uploads/Clann-Briefing-

Note-on-Access-to-Information.pdf> 

See also Chapter One (section III) for a brief summary of international best practice in comparison to the 

Irish legal context.  
55 Department for Children, Schools and Families, Adoption: Access to Information and Intermediary 

Services Practice Guidance (2008) at p. 3: ‘The Children Act 1975 (sections 26 and 28) inserted new 

provisions into the Adoption Act 1958 which gave adopted people the right to information that enabled 

them to apply for a copy of their original birth certificate. These provisions subsequently became section 

51 of the Adoption Act 1976.This provision was then carried forward for pre-commencement adoptions as 

section 79 (6) of, and Schedule 2 to, the Adoption and Children Act 2002, which came into force on 30 

December 2005.’ 
56 Ibid 9. 
57 Ibid 22-24, 42.  
58 Ibid 22, 42. 

http://clannproject.org/wp-content/uploads/Clann-Briefing-Note-on-Access-to-Information.pdf
http://clannproject.org/wp-content/uploads/Clann-Briefing-Note-on-Access-to-Information.pdf
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Overall, this European legal context further supports claims in Ireland regarding the legal 

necessity on the part of the State to strike a fair and proper balance in respecting the rights of 

adopted persons and natural mothers. Nonetheless, as neither the ECtHR jurisprudence nor the 

Revised Adoption Convention (not yet ratified by Ireland) include any specific references 

regarding how to address and remedy historical practices of illegal adoption (and bearing in 

mind the reliance placed by the European Petitions Committee on international legal obligations 

in this context), the European legal context while supportive of recognising adoption rights 

generally, is of limited application to the focus of this thesis in light of its focus on such historical 

practices.  
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III. Framing human rights abuses of historical adoption practices in Ireland: 

State and civil society  

In the wake of the previous discussion of this chapter, it can be safely stated that there is general 

acceptance, at an international legal level, of the human rights engaged in adoption practices – 

in broad terms the right to privacy and the right to identity – and that there is an awareness of 

the need to balance these rights fairly between affected individuals. As a result, the gap that 

exists in the Irish context, between civil society’s assessment of the abuses related to historical 

practices of illegal adoption and the Irish State’s perspective regarding the nature and/or 

existence of such abuse, is puzzling.  

The work of the Special Rapporteur on the Sale of Children provides a useful place from which to 

start. She provides a clear and unambiguous summary regarding the nature of many adoption 

practices in Ireland in the twentieth century in her Thematic Report on Illegal Adoption and does 

so from a place of independent legal authority as an international human rights legal expert.59 

The Thematic Report on Illegal Adoption specifically referred to Ireland’s Mother and Baby 

Homes and ‘other maternity institutions’ and observed that living conditions in these institutions 

were ‘deplorable’, as they entailed ‘abuse of expectant mothers, forced labour, neglect and 

detention)’.60 It noted that adoption was introduced on a statutory basis in 1952, but that 

concerns persisted regarding consent with it being ‘improperly induced or forcibly obtained’, 

alongside widespread document falsification including illegal birth registrations.61 It also 

observed that the practice of intercountry adoptions, particularly to the United States of 

America, ‘often resulted from the same illegal practices’.62 

While the Thematic Report on Illegal Adoption did not provide a direct reference for this 

statement of ‘deplorable’ living conditions, it is clear from its subsequent references in the 

relevant section that it was relying heavily a number of sources; the Inter-Departmental Report 

on Mother and Baby Homes (‘the 2014 Inter-Departmental Report’)63, and to a greater extent 

both the Adoption Rights Alliance submission to the Committee for the Elimination of 

 
59 Report of the Special Rapporteur on the sale of children, child prostitution and child pornography, 7 

March 2017 (n 19). 
60 Ibid para. 36. 
61 Ibid.  
62 Ibid.  
63Department of Children and Youth Affairs, Report of the Inter-Departmental Group on Mother and Baby 

Homes (July 2014). Established by the Department of Children and Youth Affairs to consider the 

revelations of the mass grave in the Tuam Mother and Baby Home and to report to Government regarding 

the Terms of Reference of the Mother and Baby Homes Commission of Investigation. See Chapter One 

(section IV) for more detail. 
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Discrimination against Women (‘CEDAW’) in 201764, and a publication from the Irish Human 

Rights Commission (‘IHRC’) in 201065 regarding the human rights abuses arising in relation to 

the laundries. A close examination of these sources reveals the divergence in views between the 

Irish State and civil society actors regarding the living conditions in the Mother and Baby Homes 

and other maternity institutions. 

In this context, what proves significant is the fact that the 2014 Inter-Departmental Report did 

not explicitly accept that conditions were ‘deplorable’ or otherwise in the Mother and Baby 

Homes and related institutional settings, nor did it unreservedly accept that the practice of illegal 

adoption was widespread. It did go so far as to observe that ‘children of unmarried mothers 

appear to have fared poorly, even in comparison with the relatively poor general standards of 

child welfare applying at the time’.66 It also quoted the historical report of 1939 by Alice Lister, an 

Inspector for Boarded Out Children with the Department of Local Government and Public 

Health, which raised concerns regarding ‘the abnormally high death rate’ in the institutional 

settings of ‘special homes for unmarried mothers’.67 However, while this demonstrates a basic 

acknowledgement of potentially serious human rights concerns in these settings regarding 

mortality rates, it offers no equivalent recognition of what this must have meant in terms of the 

living conditions and related human rights abuses. 

Regarding practices of illegal adoption, it simply acknowledged that there were concerns from 

the perspective of ‘birth mothers’ and ‘adoption rights groups’ regarding ‘forced adoptions’; on 

balance, its emphasis was that there was ‘considerable difficulty’ in addressing “the overall claim 

from adoption groups of extensive coercion on mothers”.68 It also stressed that as ‘adoption and 

other related records are private and require the consent of those involved to their disclosure’, 

there were difficulties ‘in practice’ in ‘seeking to establish the truth’.69 It also took care to highlight 

that the ‘societal pressures alone were such as to greatly limit an unmarried mother’s option’, 

referring presumably to the lack of social welfare and other social supports system in place 

 
64 Adoption Rights Alliance Ireland, ‘Follow-Up Submission to the UN Committee on the Elimination of 

Discrimination Against Women’, January 2017.  
65 Irish Human Rights Commission, ‘Assessment of the Human Rights Issues Arising in relation to the 

‘Magdalen Laundries’, November 2010.  
66 Department of Children and Youth Affairs, Report of the Inter-Departmental Group on Mother and Baby 

Homes (July 2014) 7, referring to the work of historians Lindsay Earner-Byrne (Mother and Child: 

Maternity and Child Welfare in Dublin, 1922-60, (MUP 2013)), Diarmuid Ferriter (Occasions of Sin: Sex & 

Society in Modern Ireland (Profile Books 2012)), and criminologists and sociologists Ian O’Donnell and 

Eoin O’Sullivan (Coercive Confinement in Ireland: Patients, Prisoners and Penitents (MUP 2012)). 
67 Ibid 8 regarding the ‘Report on Unmarried Mothers in Ireland’, Ms Alice Lister, inspector for boarded out 

children in the Department of Local Government and Public Health, 1939, as considered in Earner-Byrne, 

Mother and Child: Maternity and Child Welfare in Dublin, 1922-60 (MUP 2007).  
68 Ibid 15-16. 
69 Ibid 16. 
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during the chief period of operation of the Mother and Baby Homes, but without any closer 

consideration of why this was the case.70   

It should be recalled that the purpose of the 2014 Inter-Departmental Report was to report to the 

Department of Children and Youth Affairs regarding the Terms of Reference for the proposed 

establishment of a statutory body of investigation – the Mother and Baby Homes Commission of 

Investigation (‘the Commission’). Ultimately, while acknowledging that the Commission of 

Investigation would have to engage to a limited extent with the ‘placement of children’71, the 

emphasis was clearly placed on the difficulties posed in dealing with claims of illegal adoption 

practices.  In addition, despite noting the variety and range of institutional settings relevant to 

unmarried mothers72, it recommended that the investigatory remit of any statutory investigation 

into such settings be limited bearing in mind the need for ‘effective use of scarce public 

resources’.73  

Arguably, the overall effect was that of diminishing the potential human rights claims stemming 

from the State’s history of illegal adoption practices, as well as signifying an intent to use a 

restrictive approach to such abuses in its establishment of the parameters of the investigatory 

remit of the Commission. Despite its narrow remit, it remains to be seen what the final reports of 

the Commission will conclude as their publication date has been delayed until February 2020.  

Based on its interim reports, it appears to have indicated a retreat from any substantive 

engagement with illegal adoption practices given the considerable scope of what the 

investigations would have to entail, while also downplaying the seriousness of these practices.74 

In contrast, the publications issued by the civil society organisations — the Adoption Rights 

Alliance and the Clann Project, and the IHRC — reached very different conclusions regarding 

 
70 Ibid. 
71 Ibid. It stated that the Commission of Investigation could examine ‘the placement of children born in 

Mother and Baby Homes – either directly or through intermediaries’, and in this way it suggested that it 

‘may throw considerable light on practices generally’. See also Mother and Baby Homes Commission of 

Investigation, Terms of Reference, Schedule, article 1(VII)(a)-(c). 
72 Ibid 24ff – ‘Other Institutions’. The Report identified 15 ‘different “types” of facility’ based on its 

preliminary review of State-held lists of ‘registered maternity homes’ and noted the significance that 

County Homes particularly played regarding unmarried mothers. Nonetheless, it recommended that any 

Commission of Investigation established should limit the number of institutions under its review (see p. 

32). The result was that the Terms of Reference establishing the Mother and Baby Homes Commission of 

Investigation listed just 14 institutions for investigation from the dozens that existed nationwide. See 

Commission of Investigation (Mother and Baby Homes and Certain Related Matters) Order 2015, S.I. 

57/2015, appendix 1. 
73 Ibid 26. 
74 See Chapter One (section IV) for further detail. See also the Second Interim Report of the Commission 

in accordance with Section 6(6) of the Commissions of Investigation Act 2004, 16 September 2016, para. 

3.3 and 6.1ff.  
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the living conditions of the Mother and Baby Homes and other institutional settings, and the 

ongoing human rights violations linked to historical adoption practices. The Special Rapporteur 

on the Sale of Children seems to have found their description and assessment of the potential 

human rights violations as being more credible or perhaps more comprehensive. Some of the 

main points made by these entities are set out below, to illustrate the reliance by the Special 

Rapporteur on the Sale of Children on these sources. 

Regarding living conditions, the Adoption Rights Alliance stated in its submission to CEDAW that 

based on ‘witness testimonies’ it had collected, the human rights violations suffered by ‘children 

born outside marriage, unmarried mothers and girls and women “at risk” of becoming unmarried 

mothers’ included, e.g., involuntary detention, forced labour, physical and psychological abuse, 

and ‘interference with privacy’ while also noting the public records of very high infant mortality 

rates at many of these institutional settings.75 It also identified what it describes as a ‘State 

Policy’, regarding the treatment of these women, girls and children.76 The ‘Policy’ is outlined as 

involving a nationwide complex and layered system of public and private actors regarding these 

women and girls that comprised the incarceration of those perceived to be ‘at risk’ of becoming 

unmarried mothers (in the Magdalene Laundries) and those who were unmarried mothers (in the 

Mother and Baby Homes and other institutional settings such as County Homes, hospitals, 

nursing homes), and then the systematic removal of children from their mothers’ care (by 

adoption ‘or other means of removal’).77 The submission also highlighted a number of key 

concerns regarding the restrictive and narrow scope of the Commission (e.g. the Terms of 

Reference do not explicitly mandate consideration of the role of the State78 and the institutions to 

be investigated are limited to just 14 of the 179 relevant entities identified by the Adoption Rights 

Alliance79) and concerns with the Adoption (Information and Tracing) Bill 2016 (‘the 2016 Bill’) 80. 

In 2010, the IHRC carried out an ‘Assessment’ of the human rights concerns raised in its review 

of the documentation provided to it by the civil society Organisation ‘Justice for Magdalenes’ 

(‘JFM’), and one of the matters assessed was that of ‘adoption and tracing of biological 

 
75 Adoption Rights Alliance (n 64) para. 2.5. 
76 Ibid 2.3. 
77 Ibid 2.3 – 2.4. 
78 Ibid 3.9.43 – 3.9.5. 
79 Ibid 3.8. ‘There is no justification for (nor any statement) that those 14 Homes are representative of the 

institutions, agencies and individuals involved in the Irish State’s treatment of unmarried mothers and their 

children.’ See also paragraphs 2.2 - 2.7. 
80 Ibid 4.5. Regarding the ‘undertaking’ to be provided by the adopted person to refrain from contacting 

their natural mother, the Adoption Rights Alliance argued that ‘the government’s position fails to 

differentiate between privacy and secrecy’. See also 4.1 – 4.6. 
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parents’.81 The IHRC took a somewhat restrained approach regarding living conditions in the 

institutional settings of the Magdalen Laundries and Mother and Baby Homes, as it stated that ‘if 

proven’, then the various allegations of ill-treatment (e.g. sourced from testimonies gathered by 

JFM and the documentary Sex in a Cold Climate) would amount to human rights abuses.82 It 

also considered adoption in some detail. It stated that in 1996 the State had ‘officially 

acknowledged … that there had been traffic in illegitimate children born in Ireland being sent to 

the United States and other countries for adoption. This practice starting in or around 1948 … 

until the early 1970s.’83 It also highlighted the human rights concerns arising regarding adoption 

information and tracing. It observed that ‘significant difficulties’ were likely to be encountered in 

seeking adoption as well as admission and other records from these institutional settings; this 

was chiefly due to adoption and tracing services being ‘largely left in the hands of non-statutory 

actors (the adoption agencies)’ that were under no legal obligation to provide such services ‘with 

appropriate levels of transparency, accountability, and coherence’.84  

Finally, although not available at the time of the publication of the Special Rapporteur’s Thematic 

Report on Illegal Adoption, it is perhaps the Report of the Clann Project (‘the Clann Report’)85 

published in October 2018 that offers the most informative and detailed overview of how the 

adoption system operated historically in Ireland, the human rights abuses the system entailed, 

and the ongoing human rights abuses of natural mothers and adopted persons to this day.  

Nonetheless, it provides an invaluable resource as the first comprehensive report of its kind in 

the context of the Mother and Baby Homes and all other related institutional settings that draws 

on both primary and secondary sources; specifically, it gathered a significant number of survivor 

testimonies, having spoken to 164 people affected.86 Testimony from both women who were 

placed in these institutional settings and from those who were adopted, suggests a policy of 

forced adoption, typically taking place without the consent of the natural mother – most often 

 
81 Irish Human Rights Commission (n 65). 
82 Ibid para. 37. 
83 Ibid 80.  
84 Ibid 86.  
85 Maeve O’Rourke, Claire McGettrick, Rod Baker, Raymond Hill et al, CLANN: Ireland’s Unmarried 

Mothers and their Children: Gathering the Data: Principal Submission to the Commission of Investigation 

into Mother and Baby Homes (Justice for Magdalenes Research, Adoption Rights Alliance, Hogan Lovells, 

15 October 2018). 

‘Clann: Ireland’s Unmarried Mothers and their Children: Gathering the Data’ is a joint initiative by Adoption 

Rights Alliance, JFM Research and global law firm, Hogan Lovells. 
86 Ibid 7. The Clann Project spoke to 164 witnesses (survivors) and completed 77 statements, of which 73 

were submitted to the Mother and Baby Homes Commission of Investigation.  
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without any warning or notice to the natural mother of the removal of the child to its adoptive 

parents.87  

In summary, based on these civil society assessments, the primary human rights abuses arising 

from historical practices of systemic illegal adoption in Ireland can be seen as centring on 

violations of the following rights: the right to liberty (involuntary detention, forced labour), rights 

to bodily integrity and dignity (physical and psychological abuse), rights to privacy, family life and 

personal information, i.e. the right to knowledge of one’s origins or the right to personal identity 

(forced adoption).88  

These publications demonstrate the importance of the role of the civil society organisations and 

the national human rights institution in Ireland in providing a more nuanced account of the 

human rights violations that occurred, in contrast with the narrow perspective taken of such 

practices by the Irish State.   

  

 
87 Ibid section 1. 
88 See the Clann Report (n 85); Adoption Rights Alliance (n 64); Irish Human Rights Commission (n 65).  
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IV. Responses of UN Human Rights Bodies to institutional abuses of women 

and girls 

Despite evidently troubling questions regarding Ireland’s treatment of historical adoption 

practices, there has been limited specific consideration of Ireland’s policies and practices 

surrounding forced adoption in the context of international human rights law and its legal 

obligations thereto.  

The various UN Treaty Bodies that have considered Ireland’s legal obligations regarding its 

history of human rights abuses of women and girls in various institutional settings (the 

Magdalene Laundries, Mother and Baby Homes, County Homes, and related institutional 

settings, and the non-consensual practice of symphysiotomy), pursuant to international treaties 

such as the CCPR89, CESCR90, CEDAW91, and UNCAT92, have focussed their efforts on 

influencing Ireland’s investigatory and remedial responses to these abuses. The responses and 

conclusions are important in analysing the State’s legal obligations concerning adoption 

practices. 

 
89 United Nations Human Rights Committee, ‘Concluding Observations of the Human Rights Committee, 

Ireland’, CCPR/C/IRL/CO/4 (19 August 2014), see paras. 10-11. 

In its Concluding Observations in 2014, the Human Rights Committee recommended that Ireland should 

‘conduct prompt, independent and thorough investigations into all allegations of abuse in Magdalene 

laundries, children’s institutions and mother and baby homes …”  and regarding “cases of 

symphysiotomy’. 
90 United Nations Committee on Economic, Social and Cultural Rights, ‘Concluding observations of the 

Committee on Economic, Social and Cultural Rights, Ireland’, E/C.12/IRL/CO/3 (8 July 2015). 
91 United Nations Committee on the Elimination of Discrimination against Women, ‘Concluding 

Observations of the Committee on the Elimination of Discrimination against Women, Ireland’, 

CEDAW/C/IRL/CO/6-7 (3 March 2017), see paras. 14-15. 

In its Concluding Observations in 2017, CEDAW explicitly referred to the past efforts by the State to 

address gendered and historical human rights abuses, ‘noting the efforts by the State party to resolve the 

issue of historical abuses regarding the Magdalene Laundries, Mother and Baby Homes and the medical 

procedure of symphysiotomy’, while still expressing its regret at the failure to implement the 

recommendations of various UN Treaty Bodies.  It noted that these violations ‘have a continuing effect on 

the rights of victims/survivors’, and urged Ireland to ‘conduct prompt, independent and thorough 

investigations, in line with international human rights standards’ into all of these instances of gendered 

abuses ‘in order to prosecute and punish the perpetrators’ and to ensure an effective remedy for all 

survivors. 
92 United Nations Committee against Torture, ‘Concluding Observations of the Committee against Torture, 

Ireland’, CAT/C/IRL/CO/1 (17 June 2011), para. 21. 

United Nations Committee against Torture, ‘Concluding Observations of the Committee against Torture, 

Ireland’, CAT/C/IRL/CO/2 (31 August 2017); see paras. 25-30. 

In its Concluding Observations in 2017, UNCAT placed particular emphasis on the Laundries as a 

‘pending follow-up question’ arising from Ireland’s last report to UNCAT. It also once again highlighted the 

concerns of the Laundries, the Mother and Baby Homes and symphysiotomy as ‘principal subjects of 

concern’. While the Committee did note that the State had taken some action to deal with all of these 

abuses, it nonetheless expressed deep concern that the steps taken did not go far enough. 
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In early 2016, Ireland underwent its second Universal Periodic Review (UPR), as part of which 

the State submitted its National Report to the Office of the United Nations High Commissioner 

for Human Rights.93  The matters of these historical violations of women and girls were briefly 

dealt with in the National Report under a sub-section entitled ‘[L]egacy issues concerning people 

who were in institutional care’; the State thus conveying its position that closure had been 

reached and that these collective abuses had been dealt with appropriately.94 

In its combined sixth and seventh periodic reports to CEDAW in late 2016, the State staunchly 

defended its position and approach regarding its responses to these human rights abuses of 

women and girls. Concerning the Magdalene Laundries, the State gave its most definitive view of 

its intentions by stating that it did ‘not propose to set up a specific Magdalene inquiry or 

investigation’, and that it was ‘satisfied’ that the criminal justice system could address any 

individual complaints made regarding potential ‘isolated incidents of criminal behaviour’.95 

Regarding the Commission, it defended its establishment and scope as being ‘not limited but 

broad and comprehensive’.96 Concerning symphysiotomy, the State presented the matter as 

having been successfully concluded, with a payment scheme being set up in a manner deemed 

preferable to the victims and in light of the ‘paucity of records’.97 It described the scheme as ‘an 

alternative, non-adversarial option for women, many of whom are elderly and do not wish to 

pursue their cases through the courts. It also gets around the problems of lack of access to 

clinical records and the situation where the doctors concerned have died’.98 This seems to be an 

unusual observation to have made, considering that there was no public consultation by the 

State with those affected by this practice to ascertain their preferences regarding payment 

schemes and/or litigation.   

Regarding these historical abuses of women and girls in various institutional settings and the 

response of the Irish State to such abuses, a common criticism has emerged from these UN 

Treaty Bodies that focusses on a lack of ‘prompt, independent, and thorough investigation’ of 

the alleged abuses, a lack of any prosecutions, and inadequate compensatory redress schemes 

 
93 Human Rights Council Working Group on the Universal Periodic Review, 25th Session, ‘National Report 

submitted in accordance with paragraph 5 of the annex to Human Rights Council resolution 16/21 

Ireland’, A/HRC/WG.6/25/IRL/1 (9 February 2016). 
94 Ibid at paras. 33-40. 
95 United Nations Committee on the Elimination of Discrimination against Women, ‘Combined sixth and 

seventh periodic reports of State parties, Ireland’, CEDAW/C/IRL/6-7 (9 March 2017) para. 42. 
96 Ibid para. 50.  
97 Ibid para. 57.  
98 Ibid para. 59.  
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(i.e. failure to ensure appropriate remedies for survivors).99 Consideration of the specific human 

rights abuses arising from historical practices of illegal adoption has simply not arisen as 

frequently as an issue amongst the UN Treaty Bodies. Regarding the Commission, CEDAW 

recommended that it extend its current Terms of Reference to investigate all relevant institutional 

settings and ‘the whole spectrum of abuses’ – obliquely taking into account human rights abuses 

stemming from illegal adoption practices.100 

The Committee on the Rights of the Child has not addressed the historical practices of illegal 

adoption in Ireland to any great depth. However, in its most recent Concluding Observations on 

Ireland, it expressed clear concern at the ‘lack of a comprehensive legal framework’ to ensure 

information and tracing services for adopted persons; it recommended that the State amend the 

Adoption Act 2010 to include ‘provisions on information disclosure, family tracing and post-

adoption support measures, in accordance with international practices’.101 The State is taking 

some action in relation to these concerns, in the form of the 2016 Bill, however, as already 

observed, it appears to place a clear emphasis on protecting the birth mother’s right to privacy 

at the expense of affording any clear standard of vindication of the adopted person’s right to 

identity.102 

It seems likely that the attention of these UN Treaty Bodies will come to focus on the human 

rights abuses suffered because of historical practices of illegal adoption, as greater awareness 

develops of these violations and civil society organisations continue to make relevant 

submissions to forums. In 2017, UNCAT specifically referred to these practices for the first time 

in its recommendations concerning gendered and historical human rights abuses in Ireland. 

While referring to the need for independent and effective investigations into ‘any allegations of ill-

treatment’ at the selected Mother and Baby Homes and ‘analogous institutions’, it explicitly 

specified that these allegations included ‘cases of forced adoption’.103 

Although there has been limited consideration by the UN Treaty Bodies of how the State is 

meeting its obligations under international human rights law regarding the rights of adopted 

persons and their natural mothers, there is an opportunity for this legal forum to be used to place 

 
99 See Concluding Observations of the following committees: HRC (n 89), CESCR (n 90), CEDAW (n 91), 

CAT 2011, CAT 2017 (n 92). 
100 CEDAW (n 91), para. 14(c). 
101 United Nations Committee on the Rights of the Child, ‘Concluding observations on the combined third 

and fourth periodic reports of Ireland’, CRC/C/IRL/CO/3-4 (1 March 2016) at paras. 45-46. 
102 This adoption legislation is discussed in Chapter One (section III). 
103 CAT (n 92) (31 August 2017) paras.27-28. It also stated that the State ‘should ensure that information 

concerning abuses in these institutions are made accessible to the public to the greatest extent possible’. 

(Para. 28.) 
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political pressure on the State to not only recognise the human rights abuses that continue to 

flow from Ireland’s historical adoption practice, but to then respond with an appropriate legal 

remedy for such abuses.  In relation to other historical human rights abuses of women and girls, 

it is clear that international law can be instrumental in creating political and public pressure on 

the State to respond – but there is further work to be done by the UN Treaty Bodies in 

developing the forms of legal remedy that the State could employ in relation to this category of 

abuse.  

More recently, in terms of UN engagement, the Special Rapporteur on the Sale of Children, 

visited Ireland in mid-2018. The resulting country report was presented before the Human Rights 

Council in March 2019 and published shortly thereafter (‘the Irish Report’) 104, and it builds and 

expands on the earlier consideration of Ireland’s history of illegal adoption practices in her 

Thematic Report on Illegal Adoption105. The Irish Report offers a further indictment of Ireland’s 

history of institutionalised and systemic human rights abuses of women and children, but it also 

raised detailed concerns regarding the historical, widespread, practices of illegal adoption and 

inter-country trafficking, noting ‘[T]here are historical precedents of illegal and irregular 

adoptions in Ireland that impact the situation today.’106  

Interestingly, as she did for the Thematic Report on Illegal Adoption, the Special Rapporteur on 

the Sale of Children once again relied heavily on the 2014 Inter-Departmental Report107 for its 

summary of these practices in Ireland. She stated that she was ‘concerned’ about the ‘limited 

scope’ of the Commission into ‘“historic” adoptions from institutions’, as it would ‘mean its 

investigation is not broad enough to uncover the full scale of illegal adoptions, which still affect 

Irish citizens today.’108 She referred to the advancing age of those affected and emphasised that 

 
104 Report of the Special Rapporteur on the sale of children, child prostitution and child pornography, ‘Visit 

to Ireland’, Human Rights Council, 1 March 2019, A/HRC/40/51/Add. 2.  
105 Report of the Special Rapporteur on the sale of children, child prostitution and child pornography, 7 

March 2017 (n 19). 
106 Report of the Special Rapporteur on the sale of children, child prostitution and child pornography, ‘Visit 

to Ireland’, 1 March 2019 (n 104) para. 11. “From the 1920s until the 1990s, so-called mother and baby 

homes, which were institutions managed by Catholic orders, were established to house pregnant, 

unmarried women and girls. From the founding of the homes until the early 1950s, the children of those 

women and girls—who were deemed ‘illegitimate’ and in need of moral guardianship—were placed with 

other families in informal boarding arrangements or in foster care. Following passage of the 1952 Adoption 

Act, the institutions facilitated large-scale adoptions of the children, including to foreigners, particularly 

from the United States. It has been regularly reported that adoptions were made against the wishes of the 

birth mothers, or through the deception of those mothers in order to get their consent. Birth records were 

also falsified.” (Footnotes omitted.) 
107 Department of Children and Youth Affairs, Report of the Inter-Departmental Group on Mother and Baby 

Homes (July 2014). 
108 Report of the Special Rapporteur on the sale of children, child prostitution and child pornography, ‘Visit 

to Ireland’, 1 March 2019 (n 104) para. 14.  
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‘the need for a comprehensive national examination of forced and illegal adoptions is urgent. 

Failure to provide information, redress and justice for these human rights abuses perpetuates 

the harm to the victims.’109 

It must have come as a shock to the State to see that the Special Rapporteur on the Sale of 

Children included consideration of the Magdalene Laundries in her report under the heading of 

‘forced labour’110, while also referring to ‘[E]vidence’ of girls forced to work ‘against their will and 

with little to no compensation in arrangements that could amount to the sale of children’111. She 

also explicitly highlighted the connected ‘pathways’ between these institutional settings and the 

Mother and Baby Homes.112 

Regarding recent legal responses to historical adoption practices, the Special Rapporteur on the 

Sale of Children ‘encourages Ireland to enact legislation that facilitates more open adoption 

processes, including by protecting the rights of adoptees to information about their origins and 

identities’.113 She welcomed aspects of the 2016 Bill (as it existed at the date of her country visit 

in 2018), particularly regards the drive to centralise all adoption records in the Adoption 

Authority that are currently held outside State control114, and that Túsla was to create a ‘register 

of preferences of natural parents to be contacted, as well as of inquiries made by adopted 

people or their relatives for information’115. Nonetheless, she expressed concern regarding one 

aspect in particular:  

However, the Special Rapporteur is concerned that those who were adopted as children 

may be precluded from receiving essential identity information, like birth certificates, in 

cases where: 1) the natural parents have indicated a preference not to be contacted and 

2) the adopted person does not sign a pledge whereby he or she commits never to 

 
109 Ibid 15. 
110 Ibid 16-19.  
111 Ibid 16. 
112 Ibid 17.  
113 Ibid 47.  
114 Ibid. Referring to what the Irish Report refers to as the ‘Adoption (Information and Tracing) Draft Bill 

2016’, it is stated:  

A bill has been proposed that would require all individuals who have information about past 

adoptions to provide that information to the Adoption Authority of Ireland for centralized 

safekeeping. This is a welcome development given the thousands of cases of falsely registered 

adoptions reported in Ireland, which have left many adopted children and adults without access to 

their personal, family and health histories. (Footnote omitted.)  
115 Ibid 47. 
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contact the natural parents when there is no preference registered by the natural 

parents.116 

 

She emphasised that the right to identity (pursuant to article 8 of the CRC – referring to the 

‘rights of children to essential information about their identities’) should be recognised as being 

‘separate from, and not contingent upon, the desire of any party to be contacted’.117 

Furthermore, concern was expressed that ‘the bill does not expressly cover individuals who were 

adopted through an illegal process, who were adopted to families overseas and Irish persons 

adopted from abroad, especially considering the history of such cases in Ireland.’118 These 

concerns remain valid as regards the most recent version of the 2016 Bill.  

In her conclusions, the Special Rapporteur on the Sale of Children stated that ‘past systemic 

abuses, such as those committed in institutions and in the area of adoption, are yet to be fully 

examined, with accountability and redress remaining elusive for victims’.119 Recommendations120 

relating to historical adoption practices included both the enactment of legislation ‘that would 

facilitate transparent adoption processes and guarantee adopted people’s right to an identity, 

including access to their birth certificates and health records’, and the conduct of ‘a 

comprehensive national examination of forced and illegal adoptions, including audits of records 

in the hands of the State’ while providing information and redress to those whose birth records 

were falsified.121 It remains to be seen how the State’s response to these abuses, by way of any 

future measures it proposes taking, might be influenced by this report on Ireland by the Special 

Rapporteur on the Sale of Children. 

  

 
116 Ibid. This essentially relates to the ‘section 41 undertaking’ that was still contained in the 2016 Bill at 

the time of the Rapporteur’s visit to Ireland in 2018. As discussed in detail in Chapter One (section III), this 

requirement seems likely to be removed as of summer 2019, but the proposed system as its replacement 

is equally as restrictive and controlling. Thus, the Rapporteur’s observations remain pertinent regarding 

access to information.  
117 Ibid 48.  
118 Ibid.  
119 Ibid 75. 
120 Interestingly, a recommendation was also included regarding the Magdalene Laundries at para. 78(d), 

as follows:  

(d) Undertake a full investigation into the human rights violations and abuses connected with 

Magdalene laundries and ensure that any transaction leading to forced labour of children 

amounting to sale of children, is accounted for and redressed. 
121 Ibid 77(d) and 78(c). 



94 
 

V. Participant responses: engaging with international human rights law  

The analysis of the qualitative data collected for the purposes of this thesis resulted in a second 

key theme emerging122 – that of the potentially positive influence offered through engagement 

with the international human rights legal framework of the UN Treaty Bodies and their 

recommendations (i.e., Concluding Observations). In summary, it was considered that 

interaction with the UN Treaty Body mechanisms could – to an extent – potentially shape or 

influence the Irish State’s responses to historical abuses of women and girls in Ireland.  

Two further sub-themes also arose in this analysis: first, regarding the use of human-rights 

language regarding its importance in both articulating and recognising these types of abuses, 

and secondly, the potential changes (if any) that participants would wish to see made to the 

content of these recommendations.  

 

The potential positive influence of international human rights law  

International human rights law was seen by all participants to offer both an alternative means of 

seeking legal redress and an alternative forum through which government responses can be 

sought — particularly in light of the restrictive difficulties experienced at the national legal level, 

as discussed in Chapter One. While certainly not viewed as a perfect alternative, it was generally 

considered to be of a positive influence with references to the ‘moral authority’ offered by the UN 

Treaty Bodies and the international human rights legal framework.  

 

Participant EF3: 

“And Ireland … responded and lots of NGOs and civil society and an active media 

responded, in a way that was really quite extraordinary, not adequate, not full in every 

way on every issue … but compared to zero, which is what it was when they came to us 

in [X], a lot’s been done, a lot’s been known, a lot’s been responded to. And most 

recently, this whole event in June for the Magdalene survivors [Dublin Honours 

Magdalenes, June 2018], what an extraordinary event that was. I can’t think of another 

country that’s done something quite like that.” 

 
122 See Chapter One (section VI) for discussion of the first qualitative theme of access to justice. 



95 
 

 

Participant (ZA2):  

“When that recommendation was initially made, it was very impactful … it did have a 

resonance, probably caught the State somewhat by surprise I think at the time and put 

them on the backfoot. And I think there was clearly an imperative that they had to do 

something, they couldn’t do nothing. It was a positive impact. Just having a UN body just 

emphasises that the moral authority that those bodies have around naming a human 

rights issue. “ 

 

Participant (TU6):  

“International human rights law has played a critical role in survivors' battle for truth and 

justice. Five international human rights bodies, including the Council of Europe, and 

three UN Treaty Bodies, have effectively condemned Ireland's practice of forced 

symphysiotomy. These bodies have offered survivors and their families, affirmation and 

validation. The effective acknowledgement that they were abused, an acknowledgement 

denied to them by the State, was, and remains, crucial. It is a vindication of a campaign 

that began in 2002. Also, a number of symphysiotomy cases have passed the first major 

procedural test of the ECHR. However, international recognition of these abuses has led 

to the State doubling down on its efforts to maintain its false narrative.” 

 

Participant (ZA2): 

“And even if the UN body in a slightly different context, but looking at the issue of 

abortion, not everybody may get what that’s about but they kind of get the headline 

behind it that ‘UN Body finds State in breach of human rights’’, that people don’t have to 

know the subtlety of that, they just know that that is something the State needs to sort 

out because this body has said and they’re the authoritative body to say that kind of 

thing and the State doesn’t want to be seen to kind of go in the teeth of the 

recommendation from a UN body. I mean they’ll glide around it but the State does, 

overall, want to be seen as having a positive approach to human rights so … it’s not the 

Brexit type rhetoric that you’re going to get back saying ‘oh who is this foreign body 

saying they know this about us, and we have our system of justice here’ — that doesn’t 

come out of Ireland. So, because we’re more receptive to it, it works better. So, if the 
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rhetoric was different from individuals in the State or the government then that mightn’t 

work but it isn’t, we’re well-disposed overall to human rights.” 

 

Participant (ZA2): 

“Now you might say that the remedies you get through a court are more meaningful, if 

you do get a remedy, that’s probably true for the individual, but it probably isn’t the same 

as the broader recommendation that a UN body can make to look at things at a more 

institutional level rather than the individual who takes their case and may get their issue 

resolved, but it doesn’t necessarily mean that it resolves it for all the individuals in that 

particular cohort.” 

 

Participant (CD2): 

“So, these international bodies, they do help. They expose it, they get it into the 

newspapers, because they’re periodic — the stuff comes up again and again.” 

 

Participant (LM8):  

“I think that it helps, the international involvement, helps civil society here have 

confidence in their arguments. It also gives us a hook to gain media traction and other 

public attention. I think it brings us together really well so often you have little groups that 

are dispersed and they’re all advocating on things that are related and the actual 

meetings of those bodies can bring you together even if you’re not all physically present 

in Geneva but in the preparations beforehand.” 

 

Participant (AB1): 

“Well there’s nothing like international embarrassment, is there? In a nutshell.” 

 

The weaknesses of the UN Human Rights System were accepted by all as an unavoidable 

reality, which limited what could be hoped to be achieved through the Concluding Observations 

and recommendations of UN Treaty Bodies.  Despite such reservations, the general consensus 
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amongst participants remained that the UN Treaty Body system offers a respected and 

independent legal forum – operating within practical constraints — through which light can be 

shed on these abuses nationally and internationally, thus creating political pressure on the 

Government to engage to a greater extent with these issues.   

 

Participant (PQ3): 

“ I feel very strongly that even though the process is slow, it is gradual, but there is an 

incremental progress, and it’s step by step and being built one block on top of the 

previous one but the work of the Treaty Bodies and the international human rights 

obligations that the States take upon them, they do build up to have an effect and to 

create progress and to create change. Obviously, it’s never enough, it’s not enough and 

it’s too slow, but overall the direction to me at least is very clear.” 

 

Participant (PQ3): 

“I think that the importance is to have the whole range of different Treaty Bodies 

repeating themselves and issuing in essence the same directive, the same 

recommendations, the same expectation, so the government sees that there is a 

consensus within all these groups of experts who are assessing the State’s fulfilment or 

lack of fulfilment of international human rights obligations, they all say the same thing … 

the Treaty Body committee does not really have to supply a full set of instructions of how 

to do it, but it has to be consistent so I think that in terms of what the committees have 

done here in respect of Ireland is fine. It’s better left to the government to see if it’s going 

to do that or not.” 

 

Participant (VW1): 

“I do think it’s hugely important that we ratify international instruments and that we’re 

held to account in re those instruments, but the real challenge is in terms of ensuring that 

we make the next leap, that the change occurs, where that breach has been identified, 

and sometimes that’s been absent.” 
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Participant (NO9): 

“It’s hard to trace a direct cause and effect. I think that it helps build awareness, it helps 

to put pressure on the government. I suppose you have to hope that at some point you’ll 

reach a critical mass, but I think it’s easily limited, they don’t have to do too much as a 

result. And they’re still fighting … they don’t want to take any responsibility.” 

 

Participant (NO9): 

“I don’t want to undermine the treaty bodies. I think that they need to be there. They’re 

there because they need to be there. They fulfil a role that is not going to be fulfilled 

otherwise. But obviously they have a limit to what they can achieve.” 

 

Additionally, practical concerns transpired about how best to employ and wield the 

recommendations of the UN Treaty Bodies in the domestic context. Effectively, it was felt that 

there is an inherent capacity in the Concluding Observations of UN Treaty Bodies to provoke 

change, but that this capacity can remain dormant and ineffective if not utilised to its full 

potential. The emphasis by some participants was that the responsibility lay solely with civil 

society actors, in the face of State indifference, to exploit the content of such recommendations, 

by using them to their full advantage politically and to raise public awareness. In this respect, it 

was felt that the recommendations were more effective than protracted domestic litigation. 

However, it was also suggested that the State should introduce some form of implementation 

mechanism in order to ensure a connection is made in practical legal terms between these 

recommendations and the domestic legal system. 

Participant (VW1): 

“… it’s how it’s packaged is important, and how it’s presented. It’s not a question that 

Ireland had failed to ratify key international instruments, it’s that gap between the 

implementation and the language used to bring about implementation that’s important. 

… I think what we need to do is to come up with a mechanism whereby we link in the 

international human rights norms with the breaches in a tangible way. I think sometimes 

we talk about the human rights issues at a much higher level than we perhaps should, 

and we don’t connect those human rights abuses to our domestic legislation. I think 

that’s something that a lot more work needs to be done in, if the reach and potential of 

an international law in the Irish context is to be realised.” 
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Participant (AB1): 

“I think it’s not so much only the human rights bodies, it’s what you do with them and 

how you engage with them, how you choose to make use of what they say.  I also think 

it’s a cumulative effect. We didn’t just go to the Committee against Torture; we went to 

other committees. If they’re all saying this, then we can say X amount of Committees 

said this. Ok so they’re not binding, but that doesn’t actually seem to matter. It won’t win 

the whole thing for you but in my view it adds a certain something to your arsenal when 

you can say that human rights bodies are saying this about so-called modern Ireland in 

the midst of wonderful social change, well hang on a minute, sort out your house. That’s 

the strength in them that I can see.” 

 

Participant (AB1): 

“I think the State will be the first to tell you none of it is binding. … Nobody has road to 

Damascus moments. It’s about how much pressure you bring to bear … It’s back to how 

you use it. The State doesn’t care, the State doesn’t really give two hoots about any of 

this. So, you use it as a tool to make it difficult.” 

 

Participant (LM8): 

“… a public pressure campaign for ten years where you use these human rights 

mechanisms is eminently capable of providing or producing a stronger impact than a 

court case where you spend ten years trying to get to the Supreme Court and you’re 

only representing one person and inevitably have to pare down your legal case and legal 

arguments to the ones that are definitely going to win because there are cost 

implications … and you’re not necessarily representing everybody and the result won’t 

necessarily extend to everybody, it’s very difficult to create a case that can do what a 

civil society effort can do.” 
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Participant (EF3): 

“If civil society uses them [UN recommendations] properly in the courts, in the media, in 

public opinion … then these become very important conclusions. If no one picks up on 

them, and the government comes back 5 years later and says, ‘ok here’s where we are 

now’, then we need a better procedure.” 

Participant (EF3) (when asked if it was a question of how one makes use of international law): 

 “And isn’t that the case for domestic law as well?”  

 

The importance of human rights language  

An important aspect of the potential possibilities offered by this alternative legal forum was that 

by providing this type of space within which these abuses can be discussed, it also then allows 

for the articulation and recognition of the many abuses suffered and can be used to compel the 

State to accept that such abuses occurred. In this respect, the importance of framing these 

practices as human rights abuses was viewed by all interviewed as being of significant value, 

particularly in circumstances where such abuses have lacked recognition and survivors have 

struggled for vindication at a domestic level.  

Participant (PQ3): 

“… in general, I think there is value, and there is importance and significance to the 

framing of the issues in international human rights vocabulary and concepts and regime.” 

 

Participant (PQ3): 

“I think that this system and this vocabulary has a major role in bringing recognition to 

abuses and to harm born by violation of human rights and women’s human rights” 

 

Participant (XY4): 

“In the context of these historic abuses, CEDAW has very much emphasised that there is 

a very strong element always of gender discrimination based on moral or social 

constructs based on the social or marital status of the mothers. That was a key driver for 

these illegal adoptions … I’m afraid that that attitude which prevailed when all these 
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abuses occurred is still … you can still feel it somehow. The role of the Catholic church is 

still very important, I have the impression …  

It would be a matter of principle to refer to these issues as human rights issues. Gender 

discrimination is a human rights issue … I’m not afraid to call a spade a spade.” 

 

Participant (ZA2): 

“I suppose when you name a human rights issue it immediately implicates the State as 

being respondent to that particular issue, as opposed to individuals or private parties. 

You move away from the criminal and you say to the State, ‘if this is a human rights 

issues then this is where the responsibility first falls to address the issue, whether it’s the 

investigation, the redress, or whatever’… 

I think the language of human rights has a significant impact, and it also conveys I 

suppose not only the moral authority but that there’s some legal aspect to it, that there’s 

a legal obligation. It’s about rights so there’s a legal obligation that flows however that’s 

addressed.” 

 

Participant (TU6): 

“I think the language of human rights has been extremely useful in defining these 

violations. Medical negligence offers a limited frame, at best, within which to address 

these violations, and in these cases the central issue of consent cannot be addressed in 

the Irish courts. 

The limitation of these international mechanisms, of course, is their non-enforceability. 

The State has ignored, and continues to ignore, the Concluding Observations of the UN 

Treaty Bodies and the findings of the Human Rights Commissioner of the Council of 

Europe ...” 

 

Participant (LM8): 

“I think the language is absolutely crucial and I think it gives a huge amount of 

empowerment to the people who’ve experienced the rights violations. Like they will often 

speak in rights terms, they’ll speak about dignity, they’ll speak about respect …. And I 
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think because so much of this is about being believed and experiences being validated, 

and so much of the harm that’s done by the secrecy is that denying the information 

impedes people’s ability to make sense of what happened … someone or groups coming 

along and lawyers saying, making these human rights arguments and saying this is a 

recognised human rights violation … this is what the state’s obligations are, it just really 

grounds what people are saying about what happened to them.” 

 

Participant (AB1): 

“When it came to the international human rights bodies, it was a way of sort of bringing 

things into the legal forum without resorting to go to court, because the State’s response 

was ‘the courts have always been open to them, no one’s ever brought a case’, and in 

saying that fail to notice that they’re not able, they don’t have the money … they don’t 

necessarily have the language to express that what happened to them was wrong even 

though they know in their heart and soul what happened to them was wrong, you know 

it’s very hard to do that. So, by going to international human rights bodies and taking a 

human rights approach … It was a way of saying this is what happened … human rights 

were infringed upon and here are examples of how they were infringed upon, rather than 

one person takes one case.  It was a way of showing that every which way you look at it 

this was wrong. It was a breach of this, this, this, and this. It’s a great way of doing it in a 

survivor-centred way but also it’s so important in terms of language in terms of 

acknowledgement, in terms of affirmation, that actually how I feel isn’t just how I feel, it’s 

how it’s seen in human rights terms that it was wrong. …. So, I think it’s crucial from that 

sort of perspective.” 

 

UN Treaty Body recommendations: potential for further reform or expansion 

Participants were also asked if they would amend the content of the UN Treaty Body 

recommendations or if they were satisfied with their content (i.e. the key recommendations of 

ensuring independent investigations, prosecutions and punishment of perpetrators, and effective 

redress), and almost all considered that certain changes would be beneficial in order to make 

such recommendations more effective in the Irish context but also in addressing the unusual 

nature of these human rights abuses.   
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There were particular concerns expressed regarding the focus on the criminal legal aspect of 

the recommendations, i.e. criminal investigations, prosecution and punishment of perpetrators, 

as not being of relevance to the Irish context given the nature of our legal system; references 

were made to some of these legal issues, such as the reliance on individuals to make criminal 

complaints, the decision to prosecute resting solely with the Director of Public Prosecutions, and 

the evidentiary difficulties caused by the passage of time. One participant also referred to the 

importance of the responsiveness of the UN Committee against Torture in attempting to tailor its 

2017 Concluding Observations to respond more precisely to the Irish legal context.123 

 

Participant (ZA2): 

“But I suppose where it may not have been helpful was the focus on prosecution and 

punishment because there is a practical reality to that, which is  … the need for an 

individual complainant to go to the Gardaí to make the complaint and that somehow 

seems to have been missed and that’s kind of impossible to get around, and that gave 

the State a perfect defence to say ‘well if nobody goes to the Gardaí, what can we do .. 

of course, that’s a matter for the individual and we’ll support people if they want to make 

a complaint’. But who’s going to really make that step? It’s not going to be a criminal 

complaint against the religious order concerned or the State department, it’s going to 

have to be naming an individual who may be dead, quite likely, may have dementia at 

this stage, just the reality of trying to bring a criminal prosecution and have the evidence 

base and all that. So, the focus on the criminal law as a vehicle for resolving it, I don’t 

think was useful. …  I think the criminal aspect just slightly undermined the whole thing 

and gave the State, in terms of its responsibility, a useful gap to get out of, and say ‘of 

course, the Gardaí are there, any complaint will be investigated, etc, etc.,’ which wasn’t 

really realistically going to lead to any prosecutions.” 

 

Participant (ZA2):  

“Also maybe tying, maybe clearly articulating the link between the investigation and the 

redress response as part of the enmeshed (response) — one following the other — and 

making that natural progression kind of clearer for the State. That you can’t have a 

 
123 CAT (n 92) (31 August 2017) para.28. The participant is referring to the statement in the 

recommendations that the State ‘should ensure that information concerning abuses in these institutions 

are made accessible to the public to the greatest extent possible’. 
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redress scheme that isn’t based properly on the findings of an investigation … you might 

have an interim redress scheme … the ultimate redress isn’t necessarily on the individual 

level but it can look at the broader societal level and what needs to be done to avoid 

these things happening in the future and to kind of memorialise in a way the human 

rights abuses of the past, so that we have a reminder where not to go or what’s still to be 

done.” 

 

Participant (VW1):  

“I think that that model may be dated, because if you look at investigation, prosecution 

and redress, in many of these cases it’s very difficult to secure prosecution because of 

the passage of time. So, the prosecution while in terms of the optics looks very 

impressive, the reality is they’re incredibly difficult because of the absence of the 

necessary evidence. If we look at the Tuam Mother and Baby Home, even if you were to 

find the operators of the home were liable, you would struggle because of the Statute (of 

Limitations), I suppose, to secure prosecutions.” 

 

Participant (CD2): 

“Maybe they need to break it down, (for the State) to change the rules of procedure, to 

allow people to bring these cases.” 

 

Participant (LM8): 

“I think we could do with maybe more breaking down of the idea of an investigation. It 

was really helpful to see last year the UNCAT did get a bit more detailed or granular in its 

recommendations compared to 2011 and it did talk about greater access to information 

from the archives and I think it was quite detailed as well in its recommendation in 

relation to adoption particularly on that area of access to information.  … I’ve been so 

clear that these are the problems. Then directly in response to what I was saying to them 

last year was the recommendation to amend the Statute of Limitations for example, so to 

give the courts the same discretion that they have in England where it’s actually in the 

interests of justice or equitable to allow a case go forward. Access to the archives was 
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directly in response to information we’d given them as well, particularly around the 

Galway Diocesan Archive refusing, embargoing, what X had found previously.  

So, I think yeah, they could definitely help us figure out what kind of truth telling process 

would work and why, and how you achieve a process that has that truth telling at its 

heart because we haven’t figured that out yet.” 

 

Participant (NO9): 

"I think they’re very important. I think they’re never going to happen. I mean especially 

the prosecution and punishment stuff, that’s never going to happen. It’s just never going 

to happen. … I can’t think of one that I’ve seen where I thought they didn’t go far 

enough. Generally, I think the UN recommendations have been pretty good, you know, 

but the problem is that they’re never going to be acted on. Then there’s this tension 

between wanting them to be as strong as possible and wanting them to actually 

accomplish something, you know?” 

 

To conclude, the analysis of the interviews conducted confirmed that the importance of 

international human rights law derives from the forum it provides in seeking adequate legal 

responses from States to these abuses. This proves particularly important given the 

considerable difficulties generally experienced in accessing the domestic legal system and in 

seeking redress at a national level regarding these human rights abuses. The inherent 

weaknesses of the international legal system were apparent to those interviewed; references 

were made to the slow pace of the mechanisms and their procedures, the lack of rigorous 

enforcement mechanisms, and the ability of the State to ignore the recommendations made by 

the UN Treaty Bodies. Nevertheless, the positives offered by the system were not overlooked in 

terms of potential impact and importance. In this context, the moral authority offered by the work 

of the UN Treaty Bodies was repeatedly referenced by participants as being significant, both by 

raising public awareness of these abuses and in providing much-needed recognition and 

affirmation of the abuses to survivors. The consequence and weight of human rights language in 

recognising these human rights abuses was noted as a crucial characteristic of the international 

human rights law framework. This type of engagement by civil society with international human 

rights law - using it as a public legal forum - allows for international legal norms and standards to 
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be applied to these abuses and enables the recognition and articulation of such gendered 

abuses. 

Overall, while in the words of one participant (NO9) it is ‘hard to trace a direct cause and effect’, 

the overall sense from participants’ collective responses was that the international human rights 

legal framework possesses an ability to create and exert pressure on States to respond to these 

instances of human rights abuses — thus providing an additional legal framework for exploitation 

by civil society. Also highlighted was the need, or at least the potential, to further build on and 

develop this use of international human rights law and the content of UN Treaty Body 

recommendations; for example, by expanding towards transitional justice, in order to improve 

national legal responses to these types of human rights violations.  
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VI. Historical practices of illegal adoption in Spain and Australia: engagement 

with international human rights law  

In this section, two jurisdictions are considered in the context of their level of engagement with 

the international legal system (primarily, the UN Treaty Body system) regarding historical 

practices of illegal adoption.  Spain and Australia have been chosen in light of their extensive 

history of these practices and the resulting broad similarities with Ireland regarding the 

combination of religious influences and State support that led to such practices developing in the 

twentieth century.   

The responses of the international legal framework and the varying national legal responses 

prove of interest to the Irish context, by way of contrasting the different options available to 

States in engaging with the international human rights system in the context of historical illegal 

adoption practices. In this respect, the relevance of the International Convention for the 

Protection of All Persons from Enforced Disappearances will be explored; additionally, its 

potential to apply a gender-based perspective to historical practices of illegal adoption will be 

considered.   

 

Spain 

In the case of Spain, historical practices of illegal adoption began by being motivated on political 

grounds.124 Initially, under the Franco regime in Spain (1939-1975), babies born to members of 

the political opposition were removed and given to families loyal to General Franco125; however, 

after the end of the Franco dictatorship, it is generally accepted that the lucrative practice of 

wrongful removal of babies and illegal adoption continued in many hospitals, thus outliving the 

military regime126.  

The Working Group on Enforced or Involuntary Disappearances127 (‘the ED Working Group’) has 

been vocal and detailed in its critique of these widespread practices. In its report on Spain in 

 
124 Defence for Children, ‘The Sale of Children and Illegal Adoption’, 2017 (n 26) 26. 
125 Report of the Working Group on Enforced or Involuntary Disappearances on the mission to Spain (23 to 

30 September 2013), Human Rights Council, 2 July 2014, A/HRC/27/49/Add.1, para 7. 
126 Ibid 8.  
127 The Working Group on Enforced or Involuntary Disappearances is a stand-alone human rights 

mechanism that was established by the UN Commission on Human Rights in 1980 to ‘examine questions 

relevant to enforced or involuntary disappearances of persons’. Its mandate has been continually renewed 

since 1980, most recently by way of Resolution A/HRC/RES/36/6 of the Human Rights Council in 

September 2017. It operates alongside and in cooperation with the Committee on Enforced 
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2013, it referred to a figure of 30,960 children of Republican detainees as having been 

systematically abducted by the Franco regime, their identities changed ‘in the Civil Register’ and 

been given to families loyal to the fascist regime.128 In addition, many children were evacuated 

abroad by Republican families during the war and once the war was over the Franco regime 

decided that these children should return and be repatriated; however, the regime sent many of 

these children to ‘Auxilio Social Centres’, without the knowledge of their families, which entailed 

the transfer of all parental rights to the State and thus many of these children were adopted from 

these State centres.129 

Such practices evolved over time. The ED Working Group stated that it received information 

‘concerning the alleged “theft” and “kidnapping” of babies and children after the Civil War and 

even after the restoration of democracy’, with such practices centring on hospital maternity 

wards and sometimes with the knowledge or involvement of certain authorities.130 The illegal 

adoption practices, previously motivated by political ideology, gradually appeared to focus on 

unmarried mothers and poor couples, with mothers being told that their babies had died 

suddenly and been buried by the hospital, whereas in reality the baby had been ‘given or sold’ to 

another family.131 It has been reported that it is likely that ‘an illegal trafficking network’ flourished 

in Spain ‘until at least 1987 when a new law was introduced to better regulated adoption’.132  

The number of cases reported varies considerably, from 30,000 to 300,000.133 The story of 

these ‘stolen babies’ – i.e.  press coverage of the illegal adoption practices that began after the 

 
Disappearances, which came into operation on 23 December 2010 (once the International Convention for 

the Protection of all Persons from Enforced Disappearances entered into force).  

See UN Human Rights Office of the High Commissioner, Working Group on Enforced on Involuntary 

Disappearances.  

<www.ohchr.org/en/issues/disappearances/pages/disappearancesindex.aspx> accessed on 30 

September 2019. 
128 Report of the Working Group on Enforced or Involuntary Disappearances on the mission to Spain, 2 

July 2014 (n 125). 
129 Ibid.  
130 Ibid 8. 
131 ‘Spanish prosecutors seek 11 years in jail for accused in ‘stolen babies’ trial’ RTE (Ireland, 4 September 

2018). 
132 Ibid. 
133 Defence for Children, ‘The Sale of Children and Illegal Adoption’, 2017 (n 26). 

See also James Badcock, ‘Doctor on trial over Spain ‘stolen babies’ scandal’ BBC (Europe, 25 June 

2018); The Spanish civil society group, ANADIR (National Association for Irregular Adoption Victims), 

calculates that 15% of adoptions in Spain between 1965 and 1990 were illegal, as the babies were taken 

without consent – this amounts to 300,000 people. Regarding the figure of 30,000, Investigatory Judge 

Baltasar Garzon launched an inquiry into crimes against humanity committed during the Franco 

dictatorship (by General Franco and thirty-four accomplices) with the aim of investigating the 

disappearance and murder of thousands of people and ordering exhumation of 19 graves. He eventually 

withdrew the investigation after considerable political pressure and was ultimately charged with violating 

the amnesty law of 1977. As part of these investigations, he estimated that 30,000 children had been 

http://www.ohchr.org/en/issues/disappearances/pages/disappearancesindex.aspx
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end of the Franco military dictatorship - first attracted media attention in 2011. The Spanish 

newspaper, El Pais, broke the news134 regarding ‘how Spain’s stolen children network operated, 

implicating priests, nuns, doctors and government officials’ and reported that the ‘decades-long 

trade in babies’ operated not only at a domestic level but with ‘international dimension(s)’135. 

The response of the Spanish government to all matters concerning abuses and crimes resulting 

from the Franco dictatorship has been restricted by an Amnesty Law of 1977, which created 

impunity for crimes committed during the 36-year dictatorship of General Franco.136 Former 

Special Rapporteur on the promotion of truth, justice, reparation and guarantees of non-

recurrence, Pablo de Greiff, stated that the amnesty law has been interpreted in such a 

restrictive and excessively formal manner that it has been rendered ineffective by both denying 

access to justice and impeding ‘any sort of investigation’.137 

The Historical Memory Act was passed in 2007 to recognise victims on both sides of the civil 

war and facilitate a series of excavations of mass graves and to facilitate the removal of symbols 

and monuments from the Franco dictatorship.138 Nonetheless, it has been criticised by the ED 

Working Group for its limited scope and lack of budget.139 The ED Working Group specifically 

addressed the practices of the wrongful removal and illegal adoption of children and 

recommended that the State ‘strengthen efforts to find and identify children who may have been 

victims of theft, enforced disappearance or identity substitution’.140 In its follow-up report in 2017, 

the ED Working Group also expressed concern regarding ‘the Spanish courts’ inactivity’ in 

prosecuting any cases of forced disappearance.141 Later, in July 2018, the UN welcomed 

measures announced by Spanish government that the Historical Memory Act would be 

amended to allow for the creation of ‘a new commission to examine abuse allegations’ from the 

 
‘stolen from families considered politically suspect by the Franco regime’. (See also ‘Profile: Judge 

Baltasar Garzon’, BBC Europe, (9 February 2012) and Dan Kaufman, ‘A Judge on Trial’ The New Yorker 

(New York, 8 June 2011).)  
134 Jesus Duva, ‘On the trail of Spain’s stolen children’ El Pais (Spain, 7 March 2011). 
135 Pierre-Philippe Marcou, ‘Trial to expose Spain’s 300,000 stolen children being’ The Week (Europe, 26 

June 2018); ‘Childless couples in the US, as well as Central and South America, would also come to Spain 

to circumvent adoption procedures’. 
136 Report of the Working Group on Enforced or Involuntary Disappearances on the mission to Spain, 2 

July 2014 (n 125) paras. 39, 43. 
137 Report of the Special Rapporteur on the promotion of truth, justice, reparation and guarantees of non-

recurrence, Pablo de Greiff, Mission to Spain, Human Rights Council, 22 July 2014, A/HRC/27/56/Add.1, 

summary.  
138 Report of the Working Group on Enforced or Involuntary Disappearances on the mission to Spain, 2 

July 2014 (n 125), paras. 20-21. 
139 Ibid summary.  
140 Ibid para. 67(s). 
141 Proposal for Spain to reckon with its past during Franco era, welcomed by UN human rights experts’ 

UN News (25 July 2018). (Unfortunately, the follow-up report is available only in Spanish.) 
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past and a ‘Directorate General for Historical Memory to … plan the search for missing people, 

publicize exhumation details and maintain and official list of victims’.142 

In terms of addressing the specific gendered aspect of such practices – there was only one 

passing reference to gender in the ‘final comments’ of the ED Working Group’s Report, where it 

simply noted that ‘[A]ll activities in relation to enforced disappearance should take account of 

the gender perspective’.143 No further elaboration or discussion of this gender perspective was 

discussed in this particular document, but the ED Working Group has provided detail regarding 

its view of this gender perspective in its General Comments, which will be discussed later in this 

section after brief consideration of the work of the Committee on Enforced Disappearances 

(‘CED’). 

The CED has also been critical regarding Spain’s history of injustice and human rights abuses 

during the Franco regime. It issued Concluding Observations regarding’s Spain’s obligations 

pursuant to the International Convention for the Protection of All Persons from Enforced 

Disappearances (‘the ED Convention’) in December 2013 – Spain’s first report to the CED.144 In 

wording similar to that used by the ED Working Group, the CED issued recommendations 

regarding children who may have been ‘removed’ as per Article 25 of the ED Convention 

(concerning the enforced disappearance of children), by recommending that Spain ‘step up its 

efforts to search for and identify any children who may have been the victims of removal, 

enforced disappearance and/or identity substitution’, particularly recommending that it increase 

efforts ‘to ensure that the national DNA bank holds genetic samples for all cases that have been 

reported’.145 In terms of flagging matters for follow-up in these Concluding Observations, it also 

noted that children victims of enforced disappearance ‘are especially vulnerable to numerous 

human rights violations, including identity substitution’.146 

In one respect, the CED went further than the ED Working Group when it made an interesting 

observation regarding the gendered aspects of practices of enforced disappearance on women. 

 
142 Ibid.  See also ‘Spain to tweak law, prevent Franco’s family from stalling exhumation’, Euractiv (Spain, 

23 August 2018). In August 2018, it was also reported that the Historical Memory Act would be amended 

to prevent relatives of Franco from challenging the proposed exhumation of Franco from the mausoleum in 

Madrid known as the ‘Valley of the Fallen’ (Valle de los Caídos), built by Franco using the slave labour of 

political opponents during his regime. 
143 Report of the Working Group on Enforced or Involuntary Disappearances on the mission to Spain, 2 

July 2014 (n 125), para. 62. 
144 United Nations Committee on Enforced Disappearances, ‘Concluding Observations on the report 

submitted by Spain’, CED/C/ESP/CO/1, 12 December 2013. The next State report from Spain to this 

committee is due in November 2019. 
145 Ibid para. 35.  
146 Ibid 37. 
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It stated that it wanted to ‘emphasise’ the ‘particularly cruel effect’ of such practices on ‘women 

and children’; it stated that ‘[W]omen who are subjected to enforced disappearance are 

particularly vulnerable to sexual and other forms of gender violence’.147 It also noted that female 

relatives of a disappeared person ‘are particularly likely to suffer serious social and economic 

disadvantages’, as well as being vulnerable to violence and persecution due to their efforts to 

find their disappeared relatives.148 

Thus, given the particular vulnerability of ‘women and children’ in the context of these practices, 

the CED stated that it ‘places special emphasis on the need for the State party to ensure that 

gender perspectives and child-sensitive approaches’ are used in implementing enforcing its legal 

obligations under the ED Convention.149  However, the CED does not elaborate in detail what it 

considers to be necessitated by such gender-specific approaches. As of October 2019, the 

CED has yet to issue any General Comments elaborating on the interpretation of the ED 

Convention.150 However, the longer-established ED Working Group has issued a small number of 

General Comments151, and General Comment no. 13 deals with gender in the context of 

practices of enforced disappearance – i.e. ‘women affected by enforced or involuntary 

disappearances’152.  

General Comment no. 13 calls for recognition of the gendered aspects of practices of enforced 

disappearances, such as rape, sexual abuse, and either unwanted pregnancy during the 

disappearance or already pregnant women being disappeared.153 In such circumstances, it 

noted that the State has an ‘obligation to establish special protection measures for pregnant 

women who are detained’ and that any child born during such disappearance must also be 

protected – ‘[I]mmediate registration of birth guaranteeing the child’s true identity shall be 

secured and information shall be provided to relatives … through relevant State institutions’.154  

By way of systemic reform, it urges States to take steps to ‘develop national programmes and 

procedures, based on a holistic and multi-disciplinary approach’ (e.g. legislation, providing 

financial resources, national machineries to address gender discrimination) in order to ensure 

 
147 Ibid. 
148 Ibid. 
149 Ibid. 
150 The ED Convention entered into force on 23 December 2010. See webpage of the ED Working Group.  

<www.ohchr.org/EN/Issues/Disappearances/Pages/DisappearancesIndex.aspx> accessed 30 September 

2019 
151 Thirteen General Comments in total as of October 2019. 
152 General Comment on women affected by enforced disappearances adopted by the Working Group on 

Enforced or Involuntary Disappearances (31 October – 9 November 2012) Human Rights Council, 

A/HRC/WGEID/98/2, 14 February 2013. 
153 Ibid paras. 8-9. 
154 Ibid 9-10. 

http://www.ohchr.org/EN/Issues/Disappearances/Pages/DisappearancesIndex.aspx
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that women are effective and equal participants in addressing these practices.155 It also analysed 

in detail what the gender perspective entailed as regards other rights contained in the ED 

Convention. For example, the right to truth whereby any truth-seeking process of enforced 

disappearances must incorporate specific budget allocation ‘dedicated specifically to the gender 

analysis’ and the impact that such practices have on women156, the right to an effective remedy 

must account for any additional barriers that women face in accessing the legal system157, and 

the right to reparation as being ‘particularly important for women victims due to the fact that they 

are often victims of enforced disappearance and gender-based violence’158. 

Thus, there is certainly potential to be explored regarding the gendered aspects of enforced 

disappearances – primarily, regarding practices of illegal adoption where these enforced or 

involuntary disappearances have resulted in already pregnant women being disappeared and 

the children removed. 

Presumably, this General Comment and others of the ED Working Group will be relevant to and 

inform the work of the CED – particularly as both have highlighted the gendered aspects of 

practices of enforced disappearance. Additionally, it is stated on the UN website of the ED 

Working Group that it works alongside the CED as they – ‘coexist side by side and seek to 

collaborate and coordinate their activities with a view to strengthen the(ir) joint efforts’.159  

In terms of Spanish public prosecutions, the first trial took place in June 18 regarding historical 

practices of illegal removal of children took place in June 2018. The defendant was 85-year-old 

gynaecologist Eduardo Vela, former director of the San Ramon clinic in Madrid, a clinic no longer 

in existence but which is thought to have operated as a centre for ‘baby trafficking’ based on the 

illegal removal of babies.160 Mr Vela was prosecuted for the offence of child abduction as well as 

the offences of falsifying official documents, illegal adoption, unlawful detention and certifying a 

non-existent death; prosecutors argued that he took Ms. Ines Madrigal from her birth mother in 

1969 and gave her to her adoptive parents falsifying documentation to do so.161 Before her 

death, the adoptive mother (Ines Perez) told the trial judge that Mr Vela had given her the baby 

 
155 Ibid 14-15. 
156 Ibid 23; ‘…proper expertise and training is needed for the implementation of the gender perspective; 

and that documents disclosing the results of the truth-seeking process give visibility to the particularly 

effects of enforced disappearances on women.’ 
157 Ibid 26-31. 
158 Ibid 39. 
159 <www.ohchr.org/EN/Issues/Disappearances/Pages/DisappearancesIndex.aspx>  
160 ‘Spanish prosecutors seek 11 years in jail for accused in “stolen babies” trial’ RTE (Ireland, 4 

September 2018). 
161 Ibid. 

http://www.ohchr.org/EN/Issues/Disappearances/Pages/DisappearancesIndex.aspx
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‘as a gift’ after being introduced to him by a Jesuit priest.162 It was reported that during the trial 

Mr Vela’s evidence was that he had no recollection of how the clinic was operated and that it 

was not his signature on Ms Madrigal’s birth certificate.163 Prosecutors in the case have asked 

the court to hand down a sentence of 11 years imprisonment for Mr Vela. On 9 October 2018, 

the Madrid High Court held that Mr Vela had committed three crimes encompassing ‘child 

abduction, faking a birth and falsifying childbirth records and other official documents’; however, 

the court also held that the Statute of Limitations (of 10 years from the date the plaintiff ‘became 

of legal age’) had passed so he was not sentenced to any prison term.164 

The figure varies but it is reported that anywhere between 2,000 - 3,000 similar complaints have 

been filed with the authorities regarding claims of stolen children and illegal adoptions; however, 

‘only a handful have led to fully-fledged investigations’ with courts claiming a lack of evidence 

due to the lapse in time since the offences in question165 or that the statute within which to file 

charges has passed.166  As a result, there has been just one public prosecution of individuals 

who were involved in illegal adoption practices. 

Thus, to date, the greatest level of engagement on the part of the UN Treaty Bodies regarding 

Spain’s history of illegal adoption practices has stemmed from the bodies instituted in the UN 

regarding enforced disappearances (i.e. the ED Convention and its committee, and the ED 

Working Group). There has been no engagement by the other UN Treaty Bodies, such as the 

committees established under UNCAT, CEDAW, CESCR or CCPR, with these historical 

practices of illegal adoption in Spain. This is arguably because the UN Treaty Bodies will 

generally engage with human rights abuses or concerns that are brought to their attention, 

either through civil society organisations or by the State. This part of the UN legal system relies 

heavily on the State parties and their civil society actors to bring any and all relevant issues 

before them. In this manner, it can be presumed that the State is unlikely to voluntarily raise 

controversial historical illegal adoption practices before any legal forum in the UN. However, it 

must also be observed that civil society actors have not engaged with these practices, to any 

great extent, before the UN Treaty Bodies (other than CED).  

 
162 James Badcock, ‘Doctor on trial over Spain “stolen babies” scandal’ BBC (Europe, 25 June 2018). 
163 ‘Spanish prosecutors seek 11 years in jail for accused in ‘stolen babies’ trial’, RTE, (Ireland, 4 

September 2018). A French journalist, Emilie Helmbacher, gave video-evidence regarding a conversation 

she had with Mr Vela in 2013 using a secret camera, in which he appears to admit to giving Ms Madrigal 

“as a gift” and that her adoptive mother “did not pay” for her. 
164 Natalia Junquera, ‘Doctor in Spain’s first “stolen baby” case committed offenses, but won’t be 

convicted”, El Pais (Madrid, 9 October 2018).  
165 James Badcock, ‘Doctor on trial over Spain ‘stolen babies’ scandal’, BBC (Europe, 25 June 2018). 
166 ‘Spanish prosecutors seek 11 years in jail for accused in ‘stolen babies’ trial’, RTE, (Ireland, 4 

September 2018). 
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One might wonder why these abuses have not received more attention by being raised before 

the other UN Treaty Bodies – why have civil society actors in Spain not brought them before 

these other legal forums? Although thorough consideration of this pattern could form the basis of 

a separate doctoral thesis or post-doctoral research, I believe that for the purposes of this thesis 

there are two potential, albeit basic, conclusions that can be reached following a review of the 

UN documentation available on this issue – primarily the work of the ED Working Group and the 

CED. 

The political and historical context of Spain – regarding historical practices of illegal adoption – is 

arguably more complex than that of Ireland. This is because although both jurisdictions share an 

intense and inter-dependent relationship between the State and the Catholic church, which 

continued throughout the twentieth century, the Spanish context also involves the 

consequences of a civil war and a decades-long fascist regime. As a result, in historical terms, 

as outlined in the ED Working Group report on Spain in 2013, the operation of these illegal 

adoption practices began with the Francoist regime but continued subsequently due to the 

Church-State relationship and religious influence in society. This means that the legal framing of 

these historical practices of illegal adoption forms part of a larger political and legal context, 

which is attempting to address a myriad of serious human rights abuses stemming from the 

Franco regime.  

Therefore, in practical terms of how these abuses have appeared before the UN Treaty Body 

system, it is evident that these historical practices of illegal adoption tend to be viewed as one 

substantial part of the larger and comprehensive operation of a political policy of enforced 

disappearances of adults and children that operated initially under the Franco regime and 

developed from there. Discussion of these practices in Spain at the UN level appears to fall 

within this larger political context. It is critical, however, to acknowledge and respond to the 

specific gender dimensions of the human rights abuses that occurred during this period, and the 

gender dimension of enforced disappearances including in the context of illegal adoptions. In 

this manner, General Comment no. 13 of the ED Working Group, and its recommendations to 

address states’ obligations to respond to the gender-specific aspects of practices of enforced or 

involuntary disappearances, particularly as regards women who gave birth during such 

disappearances and the children removed from their custody, must be noted.   
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Australia 

Adoption had been legalised in Australia in the 1920s but only grew in popularity during the 

Second World War.167 Widespread practices of wrongful removal or forced adoption of children 

from their unmarried mothers took place in the twentieth century, from the 1940s to the 1980s 

and was largely motivated by ‘social principles’. 168 Between 1951 and 1975, it is estimated that 

approximately 140,000 - 150,000 babies were removed and placed for adoption by force or 

coercion.169 These practices were primarily based on moral attitudes towards these women 

being unmarried and the children therefore being ‘illegitimate’.170 As noted by social historian 

Shurlee Swain, ‘faith-based welfare was seen as normative rather than problematic’ in Australia, 

as there was a long-established ‘church-state collaboration in the delivery of welfare’ from the 

origins of the Australian through to the final decades of the twentieth century.171 It this respect, 

the background to its history of forced adoption practices is similar to that of Ireland, although it 

was based on a broader Christian based collaboration in Australia, not being limited in the main 

to the Catholic Church as was the case in Ireland.  

It was ‘Church-based agencies’ that played a vital role ‘in what has come to be known as the 

“heyday” of adoption’.172 It was these agencies that provided the ‘homes’ – as they were also 

called in Australia – ‘in which parents could secrete daughters who threatened to bring shame 

upon the family’, and from where the babies were ‘transferred into “good Christian families”’.173 

An Australian Senate inquiry outlined the social policy rationale for the introduction of the 

twentieth century of forced adoption policy as follows:  

In the post-war era, white married couples with secure incomes represented the ideal 

family unit and were regarded as more or less the only ones capable of providing 

appropriate levels of care for children. Should a family not conform to the ideal, 

institutionalisation was believed to have been the most beneficial solution… Should a 

mother fall outside of the norm because of poverty, skin colour or single parenthood, 

then society saw her as unfit and her children as neglected. She was not helped to keep 

 
167 Shurlee Swain, ‘Adoption, Secrecy and the Spectre of the True Mother in Twentieth Century Australia’ 

(2011) 26 (68) Australian Feminist Studies 193-205, 193. 
168 Defence for Children, ‘The Sale of Children and Illegal Adoption’, 2017 (n 26). 
169 The Senate, Community Affairs References Committee, ‘Commonwealth Contribution to Former 

Forced Adoption Policies and Practices’, February 2012, para. 1.35. 
170 Ibid. 
171 Shurlee Swain, ‘A Long History of Faith-Based Welfare in Australia: Origins and Impact’ (2017) 41(1) 

Journal of Religious History, 81-96, 81. 
172 Ibid 88. 
173 Ibid.  
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them [her children] nor indeed was it believed that the members of her extended family 

were appropriate carers.174 (Footnote omitted.) 

 

In contrast to the Irish system, the Australian babies were removed from their care of their 

mothers very shortly after birth as the ‘clean break’ approach was favoured and used in relation 

to these mothers throughout this period. This approach emphasised the importance of ‘early and 

uninterrupted bonding’ of the baby and the adoptive mother, as well as supposedly being in the 

best interests of the ‘unmarried mother and the “fatherless” child’ by encouraging no further 

contact.175 The pregnant women in these settings were ‘discouraged’ from discussing their 

pregnancies, and no option or alternative to adoption was discussed with or presented to the 

women.176 This ‘clean break’ approach also affected other stages of the adoption process, such 

as the re-issuing of birth certificates in the adoptive parents’ names and ‘strict rules’ regarding 

access to information.177 In essence, the fundamental principle underlying this approach was 

that ‘the child would in as many respects as possible (and from the earliest practical age) be 

raised as though he or she were the child of the adopting family’.178 Thus, the emphasis was on 

creating and securing a fixed family unit – based on marriage – as soon as possible, and to 

prevent any blurring of boundaries between the natural or birth mother and the marital family 

(the presumed preferred environment for the ‘illegitimate’ child). In these latter respects, it was 

very similar to the secretive approach to adoption records that prevails in Ireland to this day.  

Initial adoption legislation introduced in Australia allowed some ties to be retained between the 

adopted child and its birth family, but such legislative provisions were generally removed by 

legislative amendments during the 1950s as Australia also moved towards a policy of secrecy in 

its adoption laws and policies.179 Swain attributes this ‘Rise of Secrecy’ to a number of factors180, 

such as increased political confidence in the viability of legal adoption practices within society, 

 
174 The Senate, Community Affairs References Committee, ‘Commonwealth Contribution to Former 

Forced Adoption Policies and Practices’, February 2012, 2.18. 
175 Ibid, chapters one and two. E.g. see para. 1.48: ‘This theory holds that the best outcome for both the 

mother and child is achieved when the child is adopted at birth and no further contact occurs between 

them. Supporters of the clean break theory cited the importance of early and uninterrupted bonding 

between an adopting mother and the baby. They also cited the social stigma and disgrace of single 

motherhood affecting both the 'unmarried' mother and the 'fatherless' child. A clean break would 

supposedly allow both parties to forget about the past and forge a life free from stigma.’ 
176 Ibid para 1.49. 
177 Ibid. 
178 Ibid. 
179 Shurlee Swain, ‘Adoption, Secrecy and the Spectre of the True Mother in Twentieth Century Australia’ 

(2011) (n 167) 194. 
180 Ibid 193-196. 
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the importance of adoption to the nascent practice of professional social work and the central 

role it created for social workers as gatekeepers and controllers of this ‘guilty knowledge’181, and 

the dominance of psychoanalytic theory on social work that ‘predisposed’ social workers to 

‘favour early and complete separation of mother and child’ in the interests of the birth mother 

and adopted child, i.e. the ‘clean break’ theory182. Additionally, it has been argued that despite 

the political rhetoric at the time and the argument that more privacy was in fact desired by birth 

mothers183, it was also an emerging conception of the birth mother as ‘the “dangerous” 

mother’184 that provided a key impetus for this increased turn to secrecy within adoption 

practice.   

A review of commentary by certain legislators in parliamentary debates reveals a reliance on 

stories of ‘the innocent mother who needed to be protected from the consequences of her fall’, 

in order to support legislative amendments removing ‘all identifying information from adoption 

papers’ and reducing the period in which consent to adoption could be revoked.185 However, it is 

striking that the voice of ‘the relinquishing mother’ was always absent in such contexts186: “…the 

outcome was all but automatic. Mothers who “relinquished” did not actively demand secrecy but 

had secrecy and its accompanying silence thrust upon them’187. 

 
181 Ibid 195: ‘By asserting their right to control the relinquishment and placement process, social workers, 

David Kirk (1981) has argued, gained access to the “guilty knowledge” which is central to professional 

prestige.’ 
182 Ibid 195. ‘Pregnancy outside marriage came to be seen as a psychological rather than a moral failing, 

and the role of the social worker was to ‘help’ the young mother to understand her own predicament and 

come to realise that relinquishment was as much in her own interest as that of the child (Young 1950). 

Combined with Dr John Bowlby’s theories about the importance of infant-mother bonding (Bowlby 1952), 

such thinking acted to reinforce the notion that separation should be as immediate and as permanent as 

possible if the adopted child was to thrive.’ 
183 Ibid 195ff: ‘Carp (1998) has explained the turn to secrecy by arguing that the increasingly middle-class 

single mothers accepted such explanations and demanded secrecy as a condition of placing their children 

through professional adoption agencies. The debates in the Victorian parliament would, on a surface 

reading, appear to support this view, with members frequently evoking the notion of the innocent mother 

who needed to be protected … After admitting that the mother’s ‘distress’ and ‘nervous condition’ 

immediately after the birth made it necessary to wait five days before consents could be taken, the Hon. 

Rupert Hamer nevertheless argued that that was sufficient delay as many mothers just ‘want to be free of 

the whole thing’ (Parliament of Victoria 1964, 3647)’. 
184 Ibid 196. 
185 Ibid. 
186 Ibid. For example, Swain notes that in contrast, in the United Kingdom there were female MPs who 

argued in favour of preserving rights of birth mothers.  
187 Ibid. ‘While there were undoubtedly some mothers who accepted what American writer Rickie Solinger 

has described as the “neo-Faustian deal” promising a return to normative life to those who relinquished all 

claims to their baby (Solinger 2000, 17), many such women do not now see themselves as having played 

an active role in making the decision about the future of their child. Rather, once they had confided in any 

one of the agents identified as able to help them in their plight (mother, doctor, priest or social worker) the 

outcome was all but automatic. Mothers who “relinquished” did not actively demand secrecy but had 

secrecy and its accompanying silence thrust upon them.’ (Footnotes omitted.) 
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Swain also refers to the ‘an alternate depiction’ of the mother that ‘haunts’ the parliamentary 

debates she studied – that of the ‘“dangerous” mother whose presence threatens the security of 

the adoptive parents’ – meaning the mother who sought to revoke her consent to the 

adoption.188 Indeed this depiction was undoubtedly driven in part by six high-profile cases in 

Australia in the early 1950s, in which married birth parents or unmarried mothers sought to 

revoke consent to adoption and the return of their child.189 Three of the cases involved 

unmarried mothers, and it was these cases in particular that troubled society; Swain observed 

that the ‘success of adoption had been built upon a denial of the mother’, but that this looming 

spectre of the dangerous mother ‘who had haunted parliamentary debates since adoption was 

first introduced, had now taken on a concrete and very threatening form’ (footnotes omitted).190 

In conclusion, Swain observes that in the Australian context, rather than it being the experiences 

of the ‘relinquishing mother’ (who was content to place her child for adoption) that acted as the 

driving force behind increased secrecy in adoption legislation, it was in fact the ‘resistance of a 

small number of mothers’ who challenged the adoption process in the courts and resulting 

‘competing claims around true motherhood’ that provoked this reaction.191 As a result, the 

challenge became ‘counterproductive’ in effect, as it acted to create greater secrecy and 

security within adoption legislation and processes, whilst ensuring that ‘all remaining avenues 

through which a mother could obtain knowledge as to the fate of her child were closed’.192 

In November 2010, an Australian parliamentary committee – ‘the Community Affairs Reference 

Committee’ – was mandated by the Senate to conduct an inquiry into historical ‘forced adoption 

policies and practices’ and published its thorough and in-depth report in February 2012.193 The 

Senate Inquiry found that the widespread practice of forced adoption in the case of unmarried 

mothers was due to government policy and was facilitated by Christian churches and charities 

and various healthcare professionals (social workers, nurses, etc.). It noted that the mothers 

were isolated from family, made to feel powerless and undeserving of their child, forced to 

 
188 Ibid.  
189 Ibid 197 ff. 
190 Ibid 201. See also Maria Luddy, ‘Moral Rescue and Unmarried Mothers in Ireland in the 1920s’, (2011) 

30 Women’s Studies 797-817, 810ff. In Dáil debates regarding the Illegitimate Children (Affiliation Orders) 

Bill in 1929, unmarried mothers were referred to as ‘poor girls’, ‘unfortunate girls’, ‘hardened sinners’, and 

‘immoral’. As Luddy observes, the emphasis was on protecting men from unscrupulous unmarried women 

who could potentially blackmail them for monetary support; ‘Young women were represented 

simultaneously as adults and as children, but they were not deemed to be in need of protection … In the 

case of unmarried mothers, the issue of protection centred on the men rathe than the women’. (812). 
191 Ibid 202. 
192 Ibid. 
193 The Senate, Community Affairs References Committee, ‘Commonwealth Contribution to Former 

Forced Adoption Policies and Practices’, February 2012, 1.1-1.4. 
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perform hard physical labour, suffered emotional and physical abuse, and were subject to 

‘coercive tactics employed by social workers, doctors and nurses’ to give up their child.194   

It argued that there were two principal reasons why the Commonwealth of Australia ought to 

issue a formal apology; first, ‘it cannot absolve itself of all responsibility for the system under 

which adoption took place’, and secondly it was the only entity that could act as a 

comprehensive source of apology – being ‘the only institution capable of extending the apology 

to everyone affected’.195 The Prime Minister issued a comprehensive and formal State apology in 

2013 acknowledging the harm and trauma this practice had caused to all those affected, natural 

mothers, adopted persons, and wider families and communities.196 In its wake, the Australian 

Department of Social Services began funding seven support organisations across Australia for 

those affected.197 A ‘Forced Adoptions History Project’ was also established in 2014; this is a 

website developed by the National Archives of Australia with the objectives of supporting those 

affected and increasing awareness of the history and effects of the forced adoption policy.198 The 

Australian government also committed $17.2 million until June 2021 to assist in the following 

ways: to improve access to specialist support services, to develop guidelines and increase 

capacity for mental health professionals to treat and care for those affected by the practices, 

and to fund the National Archives in creating a website and exhibition to document the 

experiences of those affected.199 

While accepting the apology as sincere, some campaigners have advocated for greater 

accountability ‘on the part of legal institutions and the medical profession’, whilst also arguing 

 
194 National Archives of Australia, Forced Adoptions History Project, ‘Overview of forced adoption practices 

in Australia’ (summarising the findings of the Senate Inquiry Report of 2012). 

<http://forcedadoptions.naa.gov.au/content/overview-forced-adoption-practices-australia> accessed 17 

September 2019. 
195 The Senate, Community Affairs References Committee, ‘Commonwealth Contribution to Former 

Forced Adoption Policies and Practices’, February 2012, 9.52-9.55. 
196 National Apology for Forced Adoptions, 21 March 2013: ‘Today, this Parliament, on behalf of the 

Australian people, takes responsibility and apologises for the policies and practices that forced the 

separation of mothers from their babies, which created a lifelong legacy of pain and suffering … We 

deplore the shameful practices that denied you, the mothers, your fundamental rights and responsibilities 

to love and care for your children. You were not legally or socially acknowledged as their mothers. And 

you were yourselves deprived of care and support. To you, the mothers who were betrayed by a system 

that gave you no choice and subjected you to manipulation, mistreatment and malpractice, we apologise.’ 
197 Australian Government, Dept of Social Services, ‘Forced Adoption Practices, Forced Adoption Support 

Services’ <www.dss.gov.au/our-responsibilities/families-and-children/programs-services/forced-adoption-

practices> accessed 19 September 2019. 
198 Ibid. See also <http://forcedadoptions.naa.gov.au/>  
199 Ibid. 

http://forcedadoptions.naa.gov.au/content/overview-forced-adoption-practices-australia
https://www.dss.gov.au/our-responsibilities/families-and-children/programs-services/forced-adoption-practices
https://www.dss.gov.au/our-responsibilities/families-and-children/programs-services/forced-adoption-practices
http://forcedadoptions.naa.gov.au/
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that some form of a compensation or redress scheme ought to follow the State apology.200 Some 

campaigners, such as Brenda Coughlan of the group ‘Independent Regional Mothers’, have 

criticised the government’s use of language surrounding these forced adoption practices – 

‘using generic and sanitised language like “post-adoption” services in relation to what most 

mothers consider a human-rights abuse.’201 

Interestingly, no UN Treaty Body such as CAT (the committee established under UNCAT), 

CEDAW or HRC (the committee established under CCPR), raised concerns regarding historical 

practices of illegal adoption with Australia, it did not feature in Australia’s Universal Periodic 

Review (in 2011 or 2015), nor has Australia signed or ratified the International ED Convention. 

The apology that was issued by the Prime Minister in 2013 followed the country-wide 

parliamentary inquiry, which had been sparked by the apology issued by the government of 

Western Australia in 2010.202 A campaign for an apology had been undertaken by members and 

organisations of civil society in the preceding years, from approximately 1994 onwards.203 

However, there appears to have been no engagement with the UN Treaty Body system.  

In practical terms, it can be presumed that as awareness of these practices increased in 

Australia, the impetus of the civil society actors involved focussed on achieving national action 

through national means, and these efforts did not appear to involve the use of or engagement 

with the UN Treaty Body system. It is hard to ascertain why this was the case – as in the case of 

Spain, it could form the subject for a separate doctoral work or post-doctoral research. Why did 

civil society actors in Australia choose not to raise this as a concern before the UN? Drawing on 

the experience of Spain and Ireland in relation to historical practices of illegal adoption, it could 

be because Australia had not ratified the ED Convention or simply due to a lack of interest on 

the part of the particular civil society actors in the process of reporting to the UN Treaty Body 

system.   

 
200 Laila Tyack, ‘Stolen at Birth: The Painful Legacy of Australia’s Forced Adoption Policy’, (www.vice.com, 

31 January 2017). <www.vice.com/en_us/article/evgxx7/stolen-at-birth-the-painful-legacy-of-australias-

forced-adoption-policy> accessed 28 June 2019. 
201 Ibid.  
202 Katherine Fenech, ‘Tears and cheers as WA apologises to unwed mums’ WA today (Western Australia, 

20 October 2010).  
203 See civil society organisations Apology Alliance Australia at <https://apologyalliance.com/a-bit-about-

me/> and Independent Regional Mothers at <http://independentregionalmothers.com.au/about/> 

accessed 19 September 2019. 

http://www.vice.com/
http://www.vice.com/en_us/article/evgxx7/stolen-at-birth-the-painful-legacy-of-australias-forced-adoption-policy
http://www.vice.com/en_us/article/evgxx7/stolen-at-birth-the-painful-legacy-of-australias-forced-adoption-policy
https://apologyalliance.com/a-bit-about-me/
https://apologyalliance.com/a-bit-about-me/
http://independentregionalmothers.com.au/about/
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VII. Ireland and the International Convention for the Protection of All Persons 

from Enforced Disappearances 

Arguably, one of the greatest potential sources of legal influence within the international legal 

system, regarding historical practices of illegal adoption, is the ED Convention, its Committee 

(the CED) and the related human rights organ of the ED Working Group. Both entities have been 

particularly vocal regarding Spain’s history of enforced disappearance of both adults and 

children. As stated, Australia has not ratified the ED Convention and neither has Ireland.204 

Ireland’s failure to ratify the Convention seems puzzling in light of the crucial role played by one 

of its key lobbyists and negotiators – Pat Rice. Pat Rice was an Irish former priest and human 

rights worker who worked for years in raising awareness of the serious human rights abuses that 

occurred in Argentina during the ‘dirty war’, and later in lobbying for years at the UN for 

international responses to the human rights abuses.205 Nominated by Ireland to serve as a 

member of the ED Working Group in 2002, he lobbied in this capacity for an international 

instrument regarding enforced disappearances – what would become the ED Convention.206 

Based on documentation received in response to a Freedom of Information (‘FOI’) request I 

submitted to the Department of Foreign Affairs and Trade207, Ireland has responded to several 

enquiries regarding its intent to ratify the ED Convention, and it appears that its response has 

been largely consistent since 2008; however, I consider that the responses have gradually 

become somewhat more detailed in specifying the ostensible reasons as to why ratification has 

yet to occur.  

The official position can be outlined as follows. First, it confirms its general intent to ratify the ED 

Convention albeit on an unspecified future date – i.e. Ireland is ‘committed to ratification’ – while 

 
204 Ireland signed the ED Convention in 2007 but has not ratified it.  
205 Obituary, ‘Former priest who devoted his life to promoting human rights’ The Irish Times (Ireland, 17 

July 2010). 
206 Ibid.  
207 Pursuant to the Freedom of Information Act 2018, I submitted an FOI request to the Department of 

Foreign Affairs and Trade in Ireland in July 2019. Following communications with the Human Rights Unit in 

the Department of Foreign Affairs, it was agreed that the initial requested timeframe would be narrowed 

from 2002 – 2019 to 2008 - 2019, identifying information of individuals and organisations would be 

redacted, the appointed FOI Officer in the Department of Foreign Affairs would liaise with the Department 

of Justice regarding the request, and that any resulting relevant material regarding Ireland’s intent to ratify 

would be sent to me by email. Five such documents were received ranging in dates from 2008 – 2018, all 

were responses to enquiries, internal and external, about ratification. They consist of the following: a letter 

from the Minister of Foreign Affairs dated March 2008, a letter from the Private Secretary to the Minister 

for Foreign Affairs dated December 2009, a letter from the Minister of Foreign Affairs dated October 2010, 

an internal email dated 2 May 2013, and an internal email dated 27 July 2018.  
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specifying that legislation will likely be required to ‘fully ratify’ it and that the ED Convention is 

‘being examined with a view to preparing any necessary legislation when competing legislative 

priorities permit’.208 Secondly, it has also been stated that ‘preparation of legislation to facilitate 

ratification … is necessarily a low to medium priority’, given the prioritisation of legislation ‘to 

implement EU directives … and a Bill to implement the Optional Protocol on the UN Convention 

against Torture (OPCAT)’, with OPCAT taking priority as being ‘more pressing’ for the State than 

the ED Convention.209 

Although limited correspondence was received in response to the FOI request, it still seems that 

as time progressed a little further detail gradually emerged in these responses regarding the 

approach to ratification and the resulting delay. It was specified in one response (in 2010) that 

the Department of Justice ‘has lead responsibility’ for preparing necessary amending legislation 

‘to enable ratification of the criminal law elements of the Convention’ – thus we see an emphasis 

on the criminal aspects of the ED Convention, i.e. the need to develop legislation recognising the 

criminal offences outlined therein.210 An email of May 2013 mentions that despite the ‘more 

pressing’ need to legislate for OPCAT, ‘it’s hoped to commence work on development of a 

General Scheme of a Bill in 2014’.211  However, there was no further mention of any such 

legislative scheme in the subsequent communication of July 2018, which instead reiterated that 

the necessary legislation to ratify the ED Convention would be considered ‘when competing 

legislative priorities permit’, and which stressed (for the first time) that there were measures 

‘already in place, which protect persons against unlawful detention’.212  

Could this reticence to ratify the ED Convention be due to Ireland considering that the typical 

political factors most common to countries that need to avail of the protections of the ED 

Convention do not apply to the Irish political context? Meaning that Ireland is not a typical State 

in transition from a fascist or repressive society that regularly engaged in such practices; 

however, this overlooks Ireland’s broader troubled political context, and the potential legal 

obligations regarding individuals disappeared within its jurisdiction by the terrorist organisation 

the IRA during the Troubles in Northern Ireland. This self-regard as being different to Argentina 

 
208 One example of such a response is an internal email in the Department of Foreign Affairs and Trade, 

dated 27 July 2018; the email was circulated by a member of the Department’s Legal Division and 

provided an update received from the Department of Justice regarding Ireland’s official position in relation 

to the ratification of the ED Convention. 
209 This is an email from the Department of Justice to the Department of Foreign Affairs and Trade, dated 2 

May 2013, in response to an enquiry about ratification. 
210 A letter dated 18 October 2010 from the Minister for Foreign Affairs – the recipient of the letter is 

redacted but is possibly a civil society actor.  
211 Email dated 2 May 2013 (n 209). 
212 Email dated 27 July 2018 (n 208). 
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and other countries transitioning from fascist regimes could perhaps explain the initial position of 

Ireland that ratification of the ED Convention did not have to be prioritised in terms of its 

outstanding international legal obligations.  Alternatively, based on the correspondence 

received, the gradual focus on the criminal elements of the ED Convention and the existing 

measures in place regarding unlawful detention could also suggest a narrow interpretation, at 

the least, if not a lack of awareness or denial of the potentially far-reaching scope of the ED 

Convention and the impact it could have on the Irish context. For instance, it is clear from the 

Spanish context that there is opportunity for the ED Convention to play a considerable role in 

raising awareness of historical practices of illegal adoption and the resulting human rights 

abuses that occurred.   

By way of total contrast, it is also interesting to note the minimal role, if any, played by the 

international legal framework in Australia regarding its history of forced adoption. Presumably – 

at least in part – this is due to the UN Treaty Bodies addressing the concerns brought before 

them by the State and by civil society; if human rights abuses regarding historical practices of 

forced adoption were not brought to their attention, then there was limited opportunity for these 

committees to engage with consideration of such violations.  

Regarding Ireland, as it has yet to ratify the ED Convention, the role that it will play in the 

discussions surrounding appropriate legal responses to historical practices of illegal adoption will 

be minimal in terms of legal obligations. Increased lobbying by Irish civil society regarding the 

need to urgently ratify the ED Convention would be the first step in drawing attention to the 

potential role and importance of this treaty. It would at least highlight the moral and good faith 

legal imperative for Ireland to observe the spirt of the ED Convention, having signed but not yet 

ratified it.213 

  

 
213 For example, the Irish Council for Civil Liberties has suggested that Ireland effectively engaged in 

practices of enforced disappearance through the ‘State-sponsored system of forcibly separating 

unmarried mothers and their children during the 20th century’. Press Release, ‘Tuam and adoption 

scandals may involve enforced disappearances’, Irish Council for Civil Liberties (Ireland, 30 August 2018). 
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VIII. Conclusion 

In terms of the normative content of what has emerged from international human rights law 

regarding these historical and gendered abuses (i.e. the body of UN Treaty Body 

recommendations), it is the Special Rapporteur on the Sale of Children who has addressed in 

detail the specific matter of historical practices of illegal adoption in Ireland and called for a far 

more comprehensive legal response on the part of the State. In this respect, it is her reliance on 

transitional justice principles regarding these historical human rights abuses that is particularly 

important; an approach which she adopted due to the continued human rights abuses that result 

from these practices and the State’s tolerance or facilitation of such abuses.214 She also 

identifies gender discrimination as a key motivating factor in driving these practices at State 

level. 215 However, the Special Rapporteur on the Sale of Children does not identify a gender-

based approach as being crucial in terms of the suggested legal remedies that the State should 

undertake, either through international law or transitional justice.  

This level of critical analysis – that of incorporating a gender-based legal approach to 

considering what motivates these historical practices of illegal adoption – has not been reflected 

in the recommendations of the other UN Treaty Bodies. In general, a gender-based approach to 

these abuses has been lacking in almost all respects at the UN Treaty Body level, particularly in 

relation to potential legal remedies. Indeed, there has been minimal consideration of historical 

practices of illegal adoption in Ireland by the UN Treaty Bodies.  

As noted, General Comment no. 13 of the ED Working Group has explored the gendered 

aspects of practices of forcible removal of children, but in the broader context of practices of 

enforced disappearance – ostensibly an analogous but not directly equivalent context of that of 

illegal adoption practices. The CED also made specific reference to the particular vulnerability of 

women and children in this regard and called on Spain to ensure that ‘gender perspectives’ are 

used in meeting its obligations under the ED Convention.216 What proves interesting is that the 

opportunity has not yet been taken by Spain to frame these abuses as gender-specific before 

any UN Treaty Body – such as CEDAW or the HRC – or to explore these practices in greater 

detail before CED or the ED Working Group. Perhaps rather than it being due to any purposeful 

 
214 Report of the Special Rapporteur on the sale of children, child prostitution and child pornography, 7 

March 2017 (n 19) paras. 86-88. 
215 Ibid 36. ‘Gender discrimination and violence based on moral and religious constructs regarding the 

social or marital status of the mother have been a key driver of illegal adoptions in several countries.’ 
216 CED, Concluding Observations on the report submitted by Spain, 12 December 2013 (n 144) para. 37 

(see also paras. 12 and 30).  
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decision of refusing to frame these human rights abuses in such a manner, it may be the case 

instead that there is a failure to realise the potential of engaging feminist legal approaches in 

interpreting obligations arising from international human rights law in the context of these 

historical practices of illegal adoption.   

As Ireland has not ratified the ED Convention, the potential of that convention remains 

unavailable as a direct legal route in the context of Ireland’s historical practices of illegal 

adoption. Nevertheless, in contrast to Spain which has relied exclusively on the ED Convention, 

and Australia which does not seem to have used the UN Treaty Body system at all in this 

context, Irish civil society actors have been active in bringing many historical human rights 

abuses of women and children before numerous UN Treaty Bodies. UN Treaty Bodies that are or 

could be relevant to Ireland’s international legal obligations in this context (i.e. CAT, HRC, 

CEDAW, CESCR) have all uniformly recommended that the Irish State employ more 

comprehensive legal responses to such abuses. The qualitative analysis conducted not only 

highlights the clear willingness on the part of civil society actors to engage with the international 

human rights legal framework, principally through these UN Treaty Bodies, but also 

demonstrates an acceptance of and belief in the positive potential of international human rights 

law in bringing about a recognition of these abuses.  

The legal response of the Irish State to date – evident from the narrow terms of reference for the 

Commission, the undermining of the seriousness of these claims despite the level of knowledge 

within various government departments, and the State’s poor legislative attempts to address the 

provision of adoption information217 – suggests an urgent need for greater focus and 

engagement with the UN Treaty Bodies regarding how to best respond to human rights claims 

based on historical practices of illegal adoption. 

Based on the qualitative analysis contained in this chapter, the importance of human rights 

language in articulating and recognising the human rights abuses stemming from practices of 

gendered discrimination and violence should not be underestimated. The expressive function of 

law comes to the fore by providing a means through which the human rights violations suffered 

can be named and affirmed as human rights abuses; for example, in hearing and accepting 

survivors’ testimonies of their experiences of such harms.  

Thus, because there is a demonstrable willingness on the part of Irish civil society and UN Treaty 

Bodies to engage with these specific kinds of human rights abuses (i.e. historical abuses of 

women and girls), it is vital to consider the abuses flowing from historical practices of illegal 

 
217 See Chapter One (section III) for discussion of these concerns. 
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adoption in the broader context of being gendered abuses, i.e. as forms of reproductive violence 

and gender discrimination, and to apply feminist legal approaches to not just the 

conceptualisation of such violations, but also to the potential legal remedies that could be 

applied.
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Chapter 3 

Law, Silence, Shame and Denial: The Role of Law 

 

I. Introduction  

There are two specific characteristics that can be observed of the human rights abuses resulting 

from historical practices of illegal adoption. First, the temporal dimension of these human rights 

violations is complex in that they comprise both ceased practices and ongoing human rights 

abuses. Secondly, the gendered nature of the abuses is important because these illegal 

adoption practices principally affected women and girls in origin due to their focus on the 

regulation and control of unmarried women’s reproduction, but the abuses also extend in effect 

to adopted persons. It is the failure to acknowledge and respond to these specific features that 

pervades the Irish State’s legal approach, and which facilitates its compartmentalisation of 

human rights abuses concerning historical practices of illegal adoption.  

The element of time or the temporal dimension is of critical importance in terms of its influence 

on the legal responses that follow these claims. The temporal nature of the claims is relatively 

complex. These illegal adoption practices are historical in origin, meaning simply that these 

practices no longer occur and ceased since the 1990s, approximately 30 years ago. This often 

leads to the viewpoint that any human rights abuses that may have occurred as a result of such 

practices are also just historical in nature, overlooking the reality that many abuses continue to 

occur on an ongoing basis, e.g. the denial of identity information. In other words, the temporality 

of these adoption practices becomes a defining characteristic of most public and legal 

discussions of these practices, because they are spoken of as having occurred in the distant 

past. As a result, the human rights abuses that occurred and continue to occur are also often 

considered as belonging in the past. In this chapter, the temporal aspect will be first considered 

in the context of a further instance of historical abuses of women in Ireland – the non-consensual 

practice of symphysiotomy – before being considered in the context of historical practices of 

illegal adoption. 

In addition, the gendered nature of these practices is often neglected given the complex range 

of human rights abuses that result. In Ireland in particular, the complexities are whittled away, 

and the dominant political rhetoric becomes centred on the importance of protecting the privacy 

of the natural mother and respecting the established, married, family; the effect is that these 

practices are fundamentally perceived as private, family, matters requiring considerable State 
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protection. Both international and domestic law ‘reproduces various dichotomies between the 

public and private spheres’, which are deeply gendered.1 

Certainly, it is evident from the preceding two chapters that there is a failure at a national level to 

articulate in legal terms the abuses that result from historical practices of illegal adoption, nor is 

there any considered form of legal or political response that could be deemed to be adequate 

from the perspectives of parties affected by such practices. The intention of this thesis is to 

apply a feminist methodological approach to the legal consideration of these human rights 

abuses, to reveal alternative conceptualisations of the abuses endured through ‘asking the 

woman question’. A key motivation being that, ‘[A] better understanding of alternative 

conceptions of the world can help us to carry out reforms more effectively’.2 

Thus, this chapter explores how the State consigns adoption, the family, and women to the 

private sphere, where they are supposedly protected from State interference. It also facilitates a 

coercive use of legal time by the State in restricting potential legal responses or remedies. This 

combined approach therefore allows the State to exert the legal and political approach it is most 

comfortable with, one that is restrictive, controlling, and which supports the State’s own 

narrative regarding these historical practices and the ongoing human rights violations that occur. 

  

 
1 Hilary Charlesworth, Christine Chinkin and Shelley Wright, ‘Feminist Approaches to International Law’, 

(1991) 85 American Journal of International Law 613, 625/626. 
2 Frances Olsen, ‘The Family and The Market: A Study of Ideology and Legal Reform’, (1983) 96 Harvard 

Law Review 1497, 1561. 
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II. The non-consensual practice of symphysiotomy in Ireland and the State’s 

desire for closure: comparisons and analysis 

The subject of the Government’s treatment of time concerning the non-consensual practice of 

symphysiotomy in Ireland illustrates the State’s narrative of closure regarding what are portrayed 

as abuses belonging firmly to the past. The pattern of State responses to symphysiotomy finds 

much commonality with responses to illegal adoption.  

Symphysiotomy was a medical procedure during childbirth that involved cutting or tearing a 

ligament at the front of the pelvis.3 It was utilised in Ireland from the 1940s to the 1980s, ‘when it 

had long died out as a non-emergency practice elsewhere in the developed world’.4 Between 

2011 and 2013, two non-statutory reports were commissioned by the State from independent 

experts; Professor Oonagh Walsh’s report ‘Symphysiotomy in Ireland, 1944 – 1984’ (‘the Walsh 

Report’)5 and Judge Yvonne Murphy’s ‘Independent Review of Issues relating to Symphysiotomy’ 

(‘the Murphy Report’)6. Both were first published on 1 July 20147, which was also the day that 

the Government announced the establishment of an ex gratia payment scheme for women who 

underwent the procedure.8 Judge Harding Clark, appointed as an ‘independent assessor’, 

oversaw the implementation of the ex gratia payment scheme, and on completion published a 

report in November 2016 (‘the Harding Clark Report’).9 

The legal response of the Government has been broadly criticised by civil society actors 

(including those representing survivors of the procedure) and by UN Treaty Bodies.10 Regarding 

 
3 See the judgment of MacMenamin J. in Kearney v McQuillan [2012] IESC 43, 3:  

‘The pubic symphysis is the joint between the pubic bones of the pelvis. A symphysiotomy, 

therefore, is the operation of cutting through the front of the pelvis at the pubic symphysis in order 

to enlarge the diameter of the pelvis and to allow delivery of a baby whose head is too large to 

pass [through] the pelvic opening in the mother’.  
4 Mairead Enright, ‘“No. I Won’t Go Back”: National Time, Trauma and Legacies of Symphysiotomy in 

Ireland’, in Emily Grabham and Siân Beynon-Jones (eds), Law and Time (Routledge 2019) 46. 
5 Professor Oonagh Walsh, Glasgow Caledonian University, Report on Symphysiotomy in Ireland 1944-

1984 (29 May 2013).  
6 Judge Yvonne Murphy, Independent Review of Issues relating to Symphysiotomy (11 March 2014). 
7 Press Release, ‘Report on Symphysiotomy in Ireland 1944-1984 — Professor Oonagh Walsh’, 

(Department of Health, 1 July 2014). 

Press Release, ‘Independent Review of Issues relating to Symphysiotomy by Judge Yvonne Murphy’, 

Department of Health (Ireland, 1 July 2014) 
8 Press Release, ‘Establishment of an ex-gratia scheme for women who underwent the procedure of 

symphysiotomy’, Department of Health (Ireland, 1 July 2014). 
9 Judge Maureen Harding-Clarke, Report on the Surgical Symphysiotomy Ex-gratia Payment Scheme (19 

October 2016). 
10 For example, see the criticism set out in the Concluding Observations of CEDAW; regarding the 

historical abuses of the Magdalene Laundries, Mother and Baby Homes and Symphysiotomy, the 

Committee noted that these violations 'have a continuing effect on the rights of victims/survivors’, and 
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the expert report commissioned by the State that was more or less tasked with considering the 

historical context of the practice of symphysiotomy in Ireland (the Walsh Report11), it has been 

criticised on the basis of having simply providing a state record or history of the practice of 

symphysiotomy that neutralised religious power and presented it as an impenetrable structure 

separate from any exercise of individual or collective agency — ‘…things could not have been 

otherwise’.12 Arguably, it essentially amounted to an exercise to ‘restore past and present to 

equilibrium’, working to preserve the equilibrium of the State’s compartmentalised conception of 

its history and present-day accountability for human rights abuses.13 

Regarding the ex gratia payment scheme, its framing in practical legal terms was particularly 

restrictive; it allowed a mere 20 days for application to the scheme, an excessively strict and 

arbitrary time limit to have chosen, and was thus criticised by civil society and UN Treaty 

Bodies.14 Also criticised was the requirement for applicants to relinquish any right of action they 

had in the national courts against any and all involved in the procedure (e.g. doctors, 

consultants, hospital staff, any religious orders involved in running the hospital, etc.).15 There 

was also criticism of the Harding Clark Report published on completion of the payment scheme, 

regarding the framing of the report; effectively, that the report viewed the payment scheme ‘in 

the context of an extensive defence of the uniquely Irish practice of non-emergency 

symphysiotomy’, in turn leading to media coverage ‘diminishing’ claims by civil society 

representing survivors that the practice of non-consensual symphysiotomy ‘violated many 

women’s human rights’.16 Other criticism focussed on certain comments and inferences made in 

 
urged Ireland to ‘conduct prompt, independent and thorough investigations, in line with international 

human rights standards’ into all of these instances of gendered abuses in order to ensure prosecution, 

punishment of perpetrators of those involved in violations of women’s rights and to ensure an effective 

remedy.  

United Nations Committee on the Elimination of Discrimination against Women, ‘Combined sixth and 

seventh periodic reports of State parties, Ireland’, CEDAW/C/IRL/6-7 (9 March 2017), para.15. 

See Chapter Two (section IV) for detail regarding the observations of the UN Treaty Bodies regarding 

Ireland’s history of abuses of women and girls. 
11 Walsh Report (n 5), 9. Its Terms of Reference were to ‘[D]ocument the rates of symphysiotomy and 

maternal mortality in Ireland from 1940 to date by reference to available data’; and inter alia to ‘[A]ssess 

symphysiotomy rates…Critically appraise international reviews of symphysiotomy practice … in the world 

and in Ireland…Review any guidelines and protocols that applied in Ireland on symphysiotomy over the 

time period…’ 
12 Enright (n 4) 52. 
13 Ibid 53. 
14 Press Release, ‘Varadkar’s symphysiotomy waiver “shields perpetrators” say advocates’, (Irish Council 

for Civil Liberties/Survivors of Symphysiotomy, 2 December 2014). Referring to ‘deep reservations’ 

expressed by Sir Nigel Rodley of the UN Human Rights Committee at Ireland’s hearing in 2014. 
15 Ibid.  
16 Mairead Enright, ‘Notes on Judge Harding Clark’s Report on the Symphysiotomy Payment Scheme’ 

(Human Rights in Ireland, 24 November 2016). 
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the Harding Clark Report regarding the veracity of some of the claims made17 — some were 

referred to as ‘confabulation’18, and also regarding the method applied to assess eligibility19.  

In a similar fashion to the State’s response to its handling of the Magdalene Laundries inquiry 

(i.e. ‘the McAleese Report’20), the Department of Health indicated that it considered the matter 

to have been brought to a conclusion on the publication of the Harding Clarke Report, with 

Minister Simon Harris stating that he hoped the ‘conclusion of this process will help to bring 

closure for the women involved and their families’.21 

The testimony gathered by the leading advocacy group ‘Survivors of Symphysiotomy’ (‘SOS’) 

provides an important perspective that can be contrasted with the State’s perspective.22 While 

the State accepts that the Roman Catholic Church, as a dominant influence in Irish history, 

played a pivotal role in the establishment of this medical procedure as a common practice, it has 

also sought to uphold presentations of the practice ‘as a minor operation, independently 

justifiable in medical terms’, whereas SOS has framed it as ‘a form of historical religiously 

motivated institutionalised obstetric violence, with long-lasting consequences’ that sought to 

control women’s sexual and reproductive lives.23 As discussed in Chapter Two (section III) 

regarding the State’s views of abuses resulting from historical practices of illegal adoption, there 

is the same pattern of disconnection between the State’s perception of historical abuses of 

women – its attempts to downplay or minimise the serious nature of the abuses - and the views 

of civil society and UN Treaty Bodies regarding the same instances of abuse.  

 
Example of media coverage referred to: Paul Cullen, ‘Symphysiotomy: the whitewash that never was’ The 

Irish Times (Ireland, 23 November 2016). 
17 AIMS Ireland, ‘Statement on the Publication of Judge Maureen Harding-Clark’s Report into the Surgical 

Symphysiotomy Ex Gratia Payment Scheme and Media Commentary on the same’, (Ireland, 27 November 

2016). (AIMS is ‘The Association for Improvements in the Maternity Services – Ireland’.) 
18 Harding-Clarke Report (n 9) para. 28. 
19 Midwives for Choice, ‘Review of the Surgical Symphysiotomy Ex Gratia Payment Scheme Report to 

Minister for Health Simon Harris TD of Judge Maureen Harding Clark’ (Ireland, 19 October 2016). See the 

conclusion:  

‘By Judge Harding Clark’s own admission, a persistent separation of 15mm of the pubic joint ‘is 

unsupported by any orthopaedic literature’. 108. Thus, by setting an arbitrary and invalid measure 

that no woman whose pubic joint had realigned could fit, the ground was laid for Judge Harding 

Clark to claim 78 women as never having had symphysiotomy, adding a further 107 women who 

had withdrawn from the scheme, and thus presumably not tested for diastasis, to make the 

finding of 185 false claimants.’ 
20 Report of the Inter-Departmental Committee to establish the facts of State involvement with the 

Magdalen Laundries, 5 February 2013 (‘the McAleese Report’). 
21 Press Release, ‘Publication of the Report of the Surgical Symphysiotomy Ex-gratia Payment Scheme’ 

Department of Health (Ireland, 22 November 2016). 
22 Enright (n 4) 46-47. 
23 Ibid. 
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When considering the temporal difficulties created by the State’s legal responses to 

symphysiotomy, Enright argues that the State is committed to creating a sense of ‘national 

homogenous time’ for itself and for society; the commitment to this concept of what is a uniform 

and standardised interpretation of time underpins all Government responses to past human 

rights abuses – as human rights abuses relating to another ‘a different time’.24 In this manner, the 

creation of this notion of a ‘national homogenous time’ enables the State to create a 

standardised timeline – always moving forward — against which it can consider and measure its 

responses to historical human rights abuses.25 It allows a strict division between the past and 

present with no possibility of any overlap; in effect, it works to draw a firm and unbreachable 

dividing line between past problematic behaviours and practices in society that resulted in harm 

and injury and the present-day realities – against which the Government can work to limit its 

accountability and responsibility.26  

The division and regulation of time in this way regarding human rights abuses that occurred in 

the past, but which evidently remain unaddressed and result in ongoing human rights abuses, 

means that the State can segregate these kinds of ‘historicised abuses within a distinct 

regulatory sphere’ and reiterate claims of seeking and providing ‘closure’ while limiting the 

State’s legal responses in terms of any legal accountability.27 This argument is particularly 

 
24 Ibid 47.  
25 Ibid 49. Enright draws on the philosophical work of both Benedict Anderson and Walter Benjamin in 

elucidating this concept of ‘national homogenous time’ in the Irish context. Anderson developed the 

concept of ‘national time’ in discussing a nation-state’s apprehension of time – in the context of discussing 

nationalism; ‘[I]f nation-states are widely conceived to be “new” and “historical”, the nations to which they 

give political expression always loom out of an immemorial past, and still more important, glide into a 

limitless future.’ (Footnotes omitted.) Benedict Anderson, Imagined Communities: Reflections on the 

Origin and Spread of Nationalism (Verso, 2006), 11. 

Anderson draws on the work of Benjamin in developing this idea of ‘homogenous, empty time’. (Walter 

Benjamin, Illuminations (Random House, 2015). ‘[I]t views time as something close to what Benjamin calls 

Messianic time, a simultaneity of past and future in an instantaneous present. … in which simultaneity is, 

as it were, transverse, cross-time, marked not by prefiguring and fulfilment, but by temporal coincidence, 

and measured by clock and calendar.’ (Anderson, 24.) 

Benjamin’s Theses on the Philosophy of History discusses the differences between historicism and 

historical materialism; for example, he views historicism as being predicated on a concept of 

‘homogenous, empty time’, through which the march of progress in history is viewed as being ‘boundless 

… irresistible, something that automatically pursued a straight or spiral course’. (Benjamin, Illuminations, 

252 (thesis XIII)). In contrast, he argues that historical materialism offers ‘a revolutionary change in the 

fight for the oppressed past’. (Benjamin, 254 (thesis XVII). He states; ‘[A] historian who takes this as his 

point of departure stops telling the sequence of events like the beads of a rosary. Instead, he grasps the 

constellation which his own era has formed with a definite earlier one. Thus he establishes a conception of 

the present as the ‘time of the now’ which is shot through with chips of messianic time.’ (Benjamin, 255, 

(thesis A). 
26 Enright (n 4) 47ff. 
27 Ibid 47. 
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relevant to instances of historical abuses of women and girls in Ireland and typifies the State’s 

fragmented and narrow legal responses to these claims of human rights abuses.  

The State continually asserts that the human rights abuses flowing from the practice of 

symphysiotomy – if the State would even go so far as to describe them as such – belong firmly in 

the past of the Irish State during which time things could not have been any different.28  

However, as highlighted by Enright, the work of SOS in highlighting the testimony of survivors 

‘discloses it as a complex irritant to homogenous national time’, because survivors’ accounts of 

their experiences and of the ongoing harm that they suffer day-to-day breaks through this State 

conception of time as being neat and linear.29  It is this continued existence of survivors of 

historical human rights abuses in the present — the existence of their testimonies, their potential 

causes of legal action – that conflicts with the State’s notion of past harm belonging exclusively 

in and to the past, and its resulting sense of closure regarding such harm. The reliance by the 

State on this sense of ‘closure’ depends on the State’s use of this ‘national homogenous time’, 

and its desire to ensure ‘the culpable past does not leak into the innocent present’.30   

Consequently, it is clear that the Government response to the non-consensual practice of 

symphysiotomy provides a useful case study to explore in detail how the State exploits its 

creation of this neatly divided time – ‘an iteration of an emerging effort to establish and police the 

boundaries of “homogenous national time”’.31 It also highlights how domestic laws can be 

‘doggedly instrumentalised to prevent the transmission of disruptive testimonies and to contain 

their drag on national time’32, which will be discussed in more detail in the next section of this 

chapter.  

Brief reference to an international example also supports this analysis regarding how States can 

manipulate national time in responding to complex historical abuses of women and girls, that of a 

case study exploring the temporal aspects of the international legal agreement reached between 

Japan and South Korean in 2015, regarding the so-called ‘“Comfort Women” issue’.33 While the 

 
28 Ibid 46-47. 
29 Ibid 49-50. One particular account of a survivor referred both to her coping with the effects of the 

procedure – ‘I cope with it every day’ while also still feeling ‘bereaved for that first fortnight in the hospital’. 

This account signifies a physical embodiment of the suffering caused by the practice, as do all other 

similar testimonies, such that the practice of symphysiotomy itself becomes and remains ‘visibly anchored 

and retained in elderly women’s failing flesh and bones’; consequently, it is this physical representation of 

the procedure through these women survivors that ‘contains much of its challenge to homogenous 

national time’. 
30 Ibid 48. 
31 Ibid 47. 
32 Ibid. 
33 Karen Knop and Annelise Riles, ‘Space, Time, and Historical Injustice: A Feminist Conflict-of-Laws 

Approach to the Comfort Women Agreement’ (2017) 4 Cornell Law Review 853. 
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analysis involved consideration of human rights abuses that are not only historical in nature, but 

which are also rooted in multi-jurisdictional issues between two States, the discussion of how to 

approach such historical abuses by drawing on private international law is pertinent in terms of 

how this approach could influence the legal remedies found within international human rights 

law.34 The analysis is grounded in what is referred to as the ‘spatio-temporal diffusion of historical 

injustice’.35 In other words, historical human rights abuses cannot just be neatly consigned to a 

past time as they resonate through time and society’s understating of its history. This is similar to 

the concepts discussed in this chapter regarding the Irish State’s resistance to historical abuses 

in temporal terms; the State fixates on imposing closure on its own terms, despite the ability of 

these human rights abuses to resurge sporadically (e.g. through survivor testimonies) thereby 

disturbing this concept of ‘national homogenous time’.36 

Additionally, an observation made regarding the issue of the Comfort Women proves particularly 

relevant to the Irish context of historical practices of illegal adoption, and again draws on this 

idea of national trauma of some kind: ‘…the trauma of the past is very much a problem for the 

present, whether it is the first person account of long-kept secrets, the aging of biological bodies 

that physically connects past to present or performance art that interpolates us into the past’.37 

Ireland has a long and diffuse history of abusing the most vulnerable of women and children in 

 
34 Ibid 853ff.  

It must be observed that there have been ongoing political difficulties regarding the Comfort Women 

Agreement of 2015. In 2017, a newly formed government in South Korea announced that the agreement 

‘failed to reflect the opinions of surviving victims.’ In July 2019, this government also dissolved a 

Japanese-funded foundation that was established as part of the agreement to provide financial redress to 

survivors. 

‘Controversial head of South Korean parliament to visit Japan in November’ The Japan Times (Japan, 29 

October 2019.) 

See also ‘South Korea formally closes Japan-funded “comfort women” foundation’ The Japan Times 

(Japan, 5 July 2019.) 

In the most recent Universal Periodic Review (‘UPR’) of Japan, in 2017, Japan stated that both countries 

‘had confirmed that the issue was “resolved finally and irreversibly”’. However, South Korea ‘expressed 

concern’ about the agreement, noting that ‘many victims and civil society groups had found key elements 

… unacceptable and unsatisfactory’. Japan also disagreed with the figures used in reference to the 

comfort women and stated that referring to them ‘as “sex slaves” was inappropriate, as it contradicted the 

facts.’ Thus, on balance, this indicates that there are considerable issues remaining unresolved despite 

the 2015 agreement. See Human Rights Council, 37th Session, ‘Report of the Working Group on the 

Universal Periodic Review, Japan’ A/HRC/37/15 (4 January 2018) at paras. 15, 26, 159.  
35 Knop and Riles (n 33) 859ff. ‘Experiences of historical injustice are multiplied, accelerated, slowed 

down, revived and continually transformed by global circulations of persons, resources, media, 

documentation and forms of legal argumentation. Even domestic issues of the past are increasingly 

spreading, refracting, and combining across space, and the truth and reconciliation processes and other 

remedies developed for those domestic issues are contributing to expectations for international legal 

resolutions.’ 
36 Enright (n 4) 47. 
37 Knop and Riles (n 33) 901. 
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society in a myriad of educational, institutional, and religious settings; a history which resurfaces 

continually through the testimonies and calls for justice that come from survivors.38 

  

 
38 Ibid. Knop and Riles refer to work of historian Dominick LaCapra regarding memory and the holocaust, 

and his expression of the ‘repetitive temporality’ of trauma. They note his observation that trauma has a 

‘repetitive quality – the way the past pops up again and again’, and that this quality was linked to ‘the 

larger impossibility of representing such trauma for oneself or to others.’ 
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III. The role of law in suppressing past historical trauma of women and girls  

The suppression of these claims of harm is actioned by the State through limited investigations 

and restrictive ex gratia payment schemes, along with an arguably aggressive discouragement 

of litigation on the part of the State that is bolstered by the legal difficulties faced in initiating 

litigation regarding historical abuses in the national legal system.39 The common thread in these 

responses is the State’s consistent reliance on the temporal aspects of these human rights 

abuses, in order to historicise their nature and existence by confining these abuses to the past.  

In addition, this approach to limiting and suppressing potential civil claims of this kind signifies a 

deep-seated reluctance to recognise, or even articulate, the range of reproductive violence 

committed in twentieth century Ireland.  As a result, there is a common approach that is applied 

to all instances of historical abuses that occurred, particularly those involving women and girls 

and the regulation of their bodies, sexualities and reproductive health. The State has responded 

in a similarly suppressive manner to the survivors of these abuses through the use of narrow 

redress schemes and limited investigations; furthermore, in the context of historical practices of 

illegal adoption, the approach to records and personal information has been consistently 

restrictive with limited access available to adopted persons and birth mothers.  

It is argued that it is the considerable scale of the State’s failure to fulfil its idealistic origins — its 

failure to create its envisioned just and virtuous society — and the trauma that this failure 

created through the national history of institutionalised and systemic human rights abuses that 

informs and shapes the State response to survivors of symphysiotomy.40 I consider that it also 

applies to the other historical instances of abuses of women and girls that occurred, such as the 

Magdalene Laundries, the Mother and Baby Homes and all related institutional settings. Thus, 

there is a transgenerational aspect to the legal responses being offered, as they perpetuate the 

culture of shame and containment that so long characterised these systemic practices in 

Ireland’s extensive institutional framework.41 

 
39 Enright (n 4) 56ff. 
40 Ibid 58ff. 
41 Gabriele Schwab, Haunting legacies, violent histories and transgenerational trauma, (Columbia 

University Press 2010) 4; ‘It is the children or descendants, Abraham insists, who will be haunted by what 

is buried in this tomb, even if they do not know of its existence or contents and even if the history that 

produced the ghost is shrouded in silence. Often the tomb is a familial one, organized around family 

secrets shared by parents and perhaps grandparents but fearfully guarded from the children. It is through 

the unconscious transmission of disavowed familial dynamics that one generation affects another 

generation’s unconscious. This unconscious transmission is what Abraham defines as the dynamic of 

transgenerational haunting.’ Schwab is referring to Nicolas Abraham and Maria Torok’s theories of 

psychic haunting, transgenerational trauma, and the crypt. 
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In this way, this national secretive trauma arguably underpins the State’s approach to effectively 

minimising and suppressing women’s legal claims of harm, an approach that can be viewed as 

consisting of ‘[S]ilences, and the mutilations of language and of law, that accompany them’,, and 

which can be described as creating ‘“cryptic enclaves” left behind by trauma’.42 These ‘cryptic 

enclaves’ refer to what is effectively a national or collective repression of memories of trauma 

and a refusal to mourn past injury or pain by refusing to articulate such trauma; they mark ‘the 

traces of refused mourning’ and the ‘linguistic scars of trauma’, such that these crypts ‘in the 

psyche and in language contain the secrets of violent histories, the losses, violations, and 

atrocities that must be denied.’43 

It can be argued that the State’s suppression of symphysiotomy survivors’ efforts to make legal 

claims regarding past abuses suffered can be understood as the State’s attempt to silence 

‘aspects of the past, however, violent’, and thus ‘enable[s] the nation to survive the trauma – 

self-deception becomes the necessary price of persistence and social unity’ (footnote omitted).44 

However, this suppression of trauma cannot be sustained, and given the existence of survivors’ 

testimonies, the trauma is simply reiterated resulting in the ‘second blow’ of trauma; the legal 

claims of symphysiotomy survivors signal the return or resurgence of harm that was missed, or 

even ignored, the first time it occurred, thus resurrecting an old trauma that the State than 

attempts to suppress by denying access ‘to sites of public-meaning making such as litigation’.45 

It is clear that the State has adopted the same approach to all other instances of historical 

abuses of women and girls, because cumulatively its legal responses reveal a singular 

determination to minimise and curtail the possibilities of redress offered by law.46 The following 

observation of Enright is as applicable to other instances of historical abuses, such as historical 

practices of illegal adoptions, as it is to symphysiotomy: 

The State is determined to make law unavailable to this process. This discloses a 

persistent unease and inadequacy at the core of Irish law’s relationship with religion and 

national time. What holds or drives law’s relationship to national time in contexts such as 

these is not the ordered steadiness of progress, but the flight away from an 

unapproachable past. 

 

 
42 Enright (n 4) 56. See also Gabriele Schwab (n 41). 
43 Enright (n 4) 56. 
44 Ibid 59. 
45 Ibid.  
46 Ibid 62. 
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Nevertheless, both society and the State must attempt to reconcile an awareness of living in the 

present with an awareness of our pasts and histories. Both present and past are inhabited 

simultaneously in what can be described as ‘time knots’  in terms of the temporality of past 

human rights abuses47; in other words, it is impossible to escape the past despite the State 

attempts to use the law to do so.  

 

The silencing of survivors’ testimonies through the law  

Just as the collective forgetting and destruction of memory that enabled the abuse of women 

and children for decades in Ireland, the experience of survivors of symphysiotomy has been a 

muting of their stories by State mechanisms.48 This pattern of silencing of women’s testimonies 

and the use of the law in enforcing such silence49, is a common experience to other survivors of 

historical abuses and extends to those affected by historical practices of forced adoption.  

Arguably this is because the testimony of survivors regarding the violation of their human rights 

serves to disrupt the State’s sense of its ‘national homogenous time’ by piercing the State’s 

carefully placed divide between past and present day and challenging what the State considers 

it should take responsibility for; thus, the women’s testimonies create a sense of the culpable 

past leaking into the innocent present.  

In the first instance, the State uses law as its instrument in silencing these women through the 

formulation and oversight of the legal schemes that the State institutes in response to these 

claims.  For example, a similar approach was adopted regarding both the Magdalene Laundries 

and symphysiotomy; the State commissioned an ‘independent report’ to contextualise the 

abuses, it then commissioned a further expert report (by a judge) to consider what legal redress 

should be offered by the State (i.e. what kind of ex gratia payment scheme should be 

 
47 Dipesh Chakrabarty, Provincializing Europe: Postcolonial Thought and Historical Difference (Princeton 

University Press 2000) 112: ‘It is because we already have experience of that which makes the present 

noncontemporaneous with itself that we can actually historicize. Thus what allows historians to historicize 

the medieval or the ancient is the very fact these worlds are never completely lost. We inhabit their 

fragments even when we classify ourselves as modern and secular. It is because we live in time-knots that 

we can undertake the exercise of straightening out, as it were, some part of the knot (which is how we 

might think of chronology).’ (Footnote omitted.) 

See also Knop and Riles (n 33) 908: ‘For his part, the postcolonial theorist Dipesh Chakrabarty argues that 

the shared historical moment or present must be appreciated as plural and “not-one”. The temporal 

condition of postcolonial existence means living in “time-knots” composed of traces and fragments of the 

multiple pasts that we inhabit, and also “the futurity that laces every moment of human existence”’. 

(footnotes omitted.)  
48 Enright (n 4) 53. 
49 Ibid 54ff. 
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established and how it should be administered), and finally, an ex gratia payment scheme is 

established on foot of the findings and recommendations of the previous reports, with the 

objective of minimising litigation in the courts and the apparent intent of achieving ‘closure’ for 

survivors.50 

Regarding those who attempted to use the national legal system to pursues redress through 

litigation, ‘…the muting continues when women encounter the law’ as a result of the law’s 

fixation and interpretation of time in settling legal claims.51 By early 2014, 150 members of SOS 

had initiated litigation in the High Court and others potentially followed, but SOS was 

campaigning for collective settlement of their members’ claims.52 The Murphy Report had 

considered that the State could either defend High Court actions on behalf of hospitals – at great 

cost — or establish an ex gratia redress scheme at considerable less overall expense.53 

Needless to say, the Murphy Report recommended an ex gratia redress scheme and such a 

scheme was established and administered by Judge Harding-Clarke.  

As noted, the State took considerable care in ensuring that a particularly onerous time limit was 

imposed on survivors for application to the ex gratia payment scheme established in 2014 

regarding symphysiotomy; a mere 20 days was allowed to survivors to decide if they would apply 

to the scheme and in so applying they would have to relinquish all other potential legal claims 

they possessed.54 This meant that they would have to withdraw any legal claims already initiated 

in the Irish Superior Courts — or undertake to refrain from ever initiating any such legal action – 

against the State and/or any other relevant individuals and bodies. In contrast, this was not the 

case with the ex gratia payment scheme established in relation to the Magdalene Laundries; no 

clear time limit operates regarding making an application to the scheme, with ‘advance public 

notice’ to be given before closure in any event.55 Nevertheless, there have been considerable 

 
50 The Walsh Report was the independent expert report in the case of symphysiotomy. Regarding the 

Magdalene Laundries, the ‘independent’ report was the McAleese Report — Report of the Inter-

Departmental Committee to establish the facts of State involvement with the Magdalen Laundries (5 

February 2013).  

Re symphysiotomy, the Judge Murphy was tasked in late 2013 to consider ‘all relevant reports’ and to 

‘assess, in conjunction with the State Claims Agency …. the relative liabilities of insurers, indemnifier, 

and/or other parties … [T]o assess the merits and costs to the State of proceeding with an ex gratia 

scheme’ (the Murphy Report). Regarding the Magdalene Laundries, Judge Quirke similarly assessed what 

form of legal redress should be made available. It was entitled; The Magdalen Commission Report, Report 

of Mr Justice John Quirke on the establishment of an ex gratia Scheme and related matters for the benefit 

of those women who were admitted to and worked in the Magdalen Laundries (May 2013). 
51 Enright (n 4) 53. 
52 Ibid 54. 
53 Ibid.  
54 Ibid 56. 
55 Department of Justice, Terms of an ex gratia scheme for women who were admitted to and worked in 

Magdalen Laundries (Updated November 2018), at para. 11. It was initially considered to be likely to 
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difficulties with that particular redress scheme in almost all other respects, regarding the overall 

administration of the scheme by the Department of Justice.56 

The Magdalene Laundry redress scheme also operated in a similar fashion to the 

symphysiotomy redress scheme, whereby acceptance of any ‘offer’ from the scheme was 

conditional on the ‘waiving of any right of action against the State or any public or statutory body 

or agency arising out of her admission to and work in the institution or institutions concerned’.57 

Thus, any and all rights to legal action were extinguished. In essence, survivors were offered a 

choice of either opting for an ex gratia payment or exercising their rights of access to the courts 

— the State’s approach being that one mutually excluded and extinguished the existence of the 

other.  

Finally, in the context of historical practices of illegal adoption, the State consistently has 

approached these practices from a narrow and restrictive temporal perspective. Through its 

attempts to legislate regarding the ‘information and tracing’ issues that it views as flowing from 

historical adoption, the State continually emphasises the historical aspect of such adoptions and 

the resulting difficulties this creates in terms of maintaining the privacy of the natural mother 

given her current, changed, personal and/or familial circumstances. However, it simultaneously 

denies the immediacy of the rights of the adopted person (e.g. a right to identity), which exist 

and ought to be respected regardless of when the adoption took place. In terms of legal 

investigatory responses, its emphasis regarding the Mother and Baby Homes Commission of 

Investigation (‘the Commission’) is on curtailing its investigatory scope, avoiding overlap with 

prior inquiries conducted, and also on limiting potential redress; similarly, the sampling process 

being conducted regarding ‘incorrect registrations’ of adoptions was afforded a narrow remit. 

Thus, the pattern of compartmentalisation and minimisation of abuses continues.58 It would seem 

 
come to an end in December 2018, but it continues in operation as of November 2019 due to ongoing 

difficulties in administering the scheme. 
56 The civil society organisation, Justice for Magdalenes Research, published two guides for survivors in 

2013 and 2014 to help with navigation of the complex scheme. In a High Court judgment of M.K.L. v The 

Minister for Justice and Equality [2017] IEHC 389, the High Court found in favour of the applicants on the 

basis that their rights to natural and constitutional justice and fair procedures had been violated and 

extensively criticised the Department of Justice for failing to reveal to the Court, the serious extent of its 

dispute with the Office of the Ombudsman at the time.  

Subsequently, the Office of the Ombudsman investigated the administration of the scheme and published 

a damning report (Office of the Ombudsman, ‘Opportunity Lost, an investigation by the Ombudsman into 

the administration of the Magdalenes Restorative Justice Scheme’ (November 2017)), in which it found 

that there were significant difficulties with almost every aspect of the scheme’s administration (assessment 

of eligibility, manner of assessment of applications, and treatment of applicants with capacity issues). 
57 Department of Justice, Terms of an ex gratia scheme for women who were admitted to and worked in 

Magdalen Laundries (Updated November 2018), at para. 24 (f). 
58 See Chapter One (sections IV and V) for detailed consideration of these issues. 



141 
 

likely that any subsequent redress or ex gratia schemes established in the wake of the 

Commission’s will be equally narrow and restrictive in approach. 

 

Statute of Limitations  

A further mechanism through which such claims can be silenced in the national courts is the 

strict operation of the Statue of Limitations to civil actions. Generally, a two-year limitation period 

applies to claims relating to personal injuries59, e.g. injuries resulting from emotional, mental, 

physical, sexual abuse, etc. The limitation period begins to run when the person first becomes 

aware of the injury they have suffered, i.e. the date of knowledge – when they first discover their 

injury.60  As with all civil litigation, this limitation period has been adhered to in the Irish Superior 

Courts when considering civil cases seeking compensation for personal injuries/harm suffered in 

the cases involving abuses that occurred historically. Similarly, based on the qualitative data 

gathered for this thesis, it seems that the legal advice offered to many survivors of such abuses 

is that their cause of action in civil litigation is statute barred and would not pass this first hurdle 

in the courts.  

In the context of symphysiotomy cases, the Government has rejected proposed legislation that 

would have amended the legislation pertaining to the Statue of Limitations.61 Civil society 

actors62 and the Irish Human Rights and Equality Commission63 have also called both nationally 

and internationally for the Statute of Limitations to be amended in order allow for legal claims to 

be brought regarding other historical human rights violations of women and girls, such as 

occurred in the Magdalene Laundries and Mother and Baby Homes and related institutional 

settings. This type of legislative action has precedent in the context of other related historical 

abuses; in 2000, the Statue of Limitations legislation was amended to extend the limitation 

period to allow survivors of child sexual abuse to initiate civil proceedings on the basis that they 

 
59 Statute of Limitations (Amendment) Act 1991, s. 2. 
60 Enright (n 4) 56.  
61 Ibid. 
62 Justice for Magdalenes Research, ‘Follow up Report to the UN Committee against Torture’, (August 

2018, published November 2018) para. 7.5: ‘Therefore, JFMR calls upon the Committee to recommend 

that the State amend the 1957 Statute of Limitations or enact alternative legislation so as to provide 

victims with an effective remedy and facilitate them bringing civil action so that they may obtain and 

appropriate redress.’ 
63 Press Release, ‘Commission of Investigation must be broad in scope, comply with the State’s human 

rights and equality obligations and offer effective remedies and redress’ Irish Human Rights and Equality 

Commission Designate (Ireland, 1 July 2014): ‘For the State to fully meet its human rights obligations and 

to ensure adequate redress … Consideration should also be given to amending the Statute of Limitations 

Acts where violations of human rights are found to have occurred.’ 
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were ‘under a disability while … suffering from any psychological injury’ caused by the abuse in 

question and such injury was significant enough to ‘substantially impair…’ their ability ‘to make a 

reasoned decision’.64  A similar kind of legislative amendment has not been instituted regarding 

any other historical abuses that have come to light, and it must be observed that these such 

abuses relate primarily to the abuse of women and girls. 

In practice, as observed by Gallen, the Irish limitation system ‘is highly inflexible, when compared 

with other common law jurisdictions in failing to provide sufficient judicial discretion to enable 

consideration of whether, despite the time limits for civil action otherwise elapsing, a fair trial 

should be allowed to proceed in the interests of justice’.65 The operation and application of the 

Statue of Limitations regarding non-sexual, historic, abuses in Ireland effectively presents an 

alternative ‘version of history’, that implies or suggests that it was feasible and possible to litigate 

these abuses at the time of their occurrence or shortly thereafter, and that it is therefore fair or 

just to strictly apply these legal rules – in spite of common knowledge that ‘subsequent 

investigations and inquiries have demonstrated the enormous difficulties facing victim-survivors, 

such as institutional inaction or a lack of belief in the accusations of vulnerable victims’.66 

In this manner, we can see that the approach of confining these abuses to the past can also be 

enforced through the two legal avenues to compensation or redress that are available to 

survivors; redress schemes that operate solely on the basis of the extinguishment of any rights 

or entitlements to initiate civil actions in the courts, and even in cases where such rights are not 

extinguished, they are likely to fall at the often insurmountable hurdle of the operation of the 

Statute of Limitations in the courts, coupled with a political unwillingness to address the latter 

difficulty through amending legislation.  

In broader terms of legal policy, national legal systems can be constrained due to their emphasis 

on a ‘language of cost benefits and efficiency’, their inherent ‘desire for cases to be reduced to 

their singular features in order for them to be litigated in an efficient manner’.67 Similarly, it can 

be noted that domestic legal frameworks are often concerned with ‘the reduction of things to 

singular points or singular issues’, and feature a reliance on legal ‘temporal frameworks’ (e.g. the 

application of Statute of Limitations, case management procedures, etc.) to support this narrow 

and definitive approach to legal claims.68 Welsh states: 

 
64 Statute of Limitations (Amendment) Act 2000, s. 2.  
65 James Gallen, ‘Historical Abuse and the Statute of Limitations’ (2016) 00 Statute Law Review 1, 14.  
66 Ibid 15.  
67 Lucy Welsh, ‘The Role of Law in Temporal Reasoning: An Interview with Annelise Riles’ (2017) 25, 

Feminist Legal Studies 123, 126. 
68 Ibid. 
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… there exists a tension between the law’s desire – need, almost – to set up things in the 

past and create closure for particular incidents, and individual or group needs to have 

their voices heard at different times and in different places. Pure legal process has the 

potential to reduce multi-layer issues to single conclusions, and could mean that 

important aspects of particular problems are relegated to the past without ever being 

fully addressed.69 

 

It is evident that historical adoption practices must present an equally troubling spectre of 

disruption to the State’s perception of its temporal framework, legally and politically. In addition 

to the testimonies of those involved and the pressing need to unpack the myriad of human rights 

abuses that occurred and have yet to be articulated before their recognition can be sought, 

there are substantial legal concerns surrounding how to deal presently with the ongoing legal 

and practical consequences of these historical adoption practices. The State has struggled to 

address this tension by persisting with its narrative of closure and enforcement of strict 

interpretations of legal time regarding these practices.  

  

 
69 Ibid 129. 
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IV. The consequences of the Irish State’s assertion of a public private 

dichotomy regarding historical adoption practices 

Although political theory asserts that this public private dichotomy exists solely to separate what 

is personal and private from what is public and thus also political, there is an alternative method 

of viewing this social division by considering it through the lens of feminist political theory.70 By 

applying this approach, it becomes clear that what is defined as being personal, and thereby 

confined to the private sphere, is in fact intensely political.71 Thus, while traditional political theory 

asserts that the private sphere of family and personal life is distinct from the rest of social and 

political life that comprises the public sphere - and the State is to limit its powers to the public 

sphere – it is the State itself that creates and enforces this divide, just as it is the State that sets 

the boundaries of the private sphere.72 As a result, the extent to which a private sphere exists at 

all – its existence, its limits, what is acceptable or not within the private sphere – is entirely due to 

political decisions setting these boundaries: ‘[T]he state has not just “kept out of” family life. In 

innumerable ways, the state determines and enforces the terms of marriage’ and the family.73  

The role of the State in maintaining and supporting this dichotomy is of utmost importance and 

must be factored into any discussion of the public private divide in society, particularly in the 

context of these historical practices of illegal adoption. This is because the State represents a 

form of ‘masculinism’, thus exercising a mode of gender power.74 This is not to say that the 

elements of this masculinist state power correspond to the essential properties or nature of men, 

but rather that this masculinism represents, and functions as, the ‘conventions of power and 

privilege constitutive of gender within an order of male dominance’.75 Thus, through the exercise 

of its powers, the State possesses characteristics or features that enable it to exert both a 

representative and actual masculine power as a form of dominance over women.76 

 
70 Susan Moller Okin, Justice, Gender and the Family (Basic Books Inc.,1989). See also the Introduction 

to this thesis, section III ‘Feminist legal approaches’ for further detail.  
71 Ibid 124ff. 
72 Ibid 129. 
73 Ibid.  
74 Wendy Brown, States of Injury: Power and Freedom in Late Modernity (Princeton University Press, 

1995) 166-196. 
75 Ibid 166-167. 
76 Ibid 177.  Brown clarifies that there are common fundamental or ancestral characteristics to state and 

male domination (‘the homology in their characteristics – their similarly multiple, diverse, and unsystematic 

composition and dynamics’). As ‘male dominance’ cannot be whittled down to one core principle, neither 

can the masculinist state be paraphrased to one principle: 

… all dimensions of state power, and not merely overtly ‘patriarchal’ aspects, figure in the 

gendering of the state. The state can be masculinist without intentionally or overtly pursuing the 

‘interests’ of men precisely because the multiple modes of power circulating through the domain 
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Alongside the progress made in the twentieth century towards achieving greater gender equality 

(e.g. suffrage, property rights, reform of marriage (separation, divorce, custody laws), 

campaigns for equal pay) – with such campaigns usually calling on the State to respond and 

vindicate such rights — it is also clear that as a result ‘the state has acquired a historically 

unparalleled prominence – political and economic, social and cultural – in millions of women’s 

lives’.77 In this way, the State can exercise its masculinist power in several ways, through 

different ‘modalities of power’ that have a disproportionate impact on the lives of women 

because of the inherently masculinist nature of the State’s powers.78  Two modalities prove of 

particular interest when analysing the State’s approach to historical adoption practices – the 

juridical-legislative or liberal modality, and the prerogative modality.79 The juridical-legislative or 

liberal modality refers to the ‘formal, constitutional aspects’ of the State80, while the prerogative 

modality refers to what makes the State a State – e.g. ‘legitimate arbitrary power in policy 

making’81. 

The liberal modality (of power) relates to the public private dichotomy, as liberal political theory is 

founded on the public private division of society into ‘ostensibly autonomous spheres of family, 

civil society (economy), and state.’82  Indeed, ‘the very origins myths of liberalism’ are based on 

men emerging from the ‘state of nature’ in order to secure and protect rights for themselves in 

society, not to seek protection of individuals within families, and it is this distinction that reveals 

the masculinism ‘at the heart of the liberal formulation of political and civil subjects and rights’.83 

Similarly, the prerogative modality concerns the creation of the State, its identity and often-

violent origins, and this public private divide. Common to the various political theories of State 

origins is the eventual ‘disempowering of women on the one hand and the emergence of formal 

 
call the state – this is what it means to talk about masculinist power rather than the power of men. 

On the other hand, while all state power is marked with gender, the same aspects of masculinism 

do not appear in each modality of state power. … The fact that neither state power nor male 

dominance is unitary or systematic means that a feminist theory of the state will be less a linear 

argument than the mapping of an intricate grid of overlapping and conflicting strategies, 

technologies, and discourses of power. 
77 Ibid 168: ‘Nineteenth-century feminist appeals to the state include campaigns for suffrage, protective 

labor legislation … birth control, … In the twentieth century, the list expanded to campaigns for equal 

opportunity, equal pay, equal rights … reproductive rights and public day care … In North American 

feminism’s more militant recent past, argument about the appropriateness of turning to the state with such 

appeals frequently focused on the value of “reform politics” – a left scepticism – or on the appropriateness 

of state ‘intervention’ in familial and sexual issues – a liberal nervousness.’ 
78 Ibid 175. 
79 Ibid 180-184, 186-191. 
80 Ibid 175. 
81 Ibid 177. 
82 Ibid 180. 
83 Ibid 182. 
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political institutions on the other’ with the subsequent confinement of women to the private 

sphere and their exclusion from this arena of prerogative power.84   

There is always a price to pay when relying on external forms of protection, such as the State, 

and it is evident that women have ‘particular cause’ to respond cautiously to ‘politics of 

protection’.85 Historically, arguments that women need protection by men from men have been 

used to confine women to particular spheres of society and as a basis to exclude them from 

other spheres; in addition to which, such ‘protection codes’ have also been used as a means of 

classifying what groups of women are ‘protectable’ and ‘violable’ as opposed to those women 

who are not.86 Indeed, this distinguishing of women who are ‘constructed as violable and hence 

protectable from other women who are their own violation, who are logically inviolable because 

marked as sexual availability without sexual agency’87 perfectly describes Ireland’s history of 

regulating women and their bodies through its established social policies of what were deemed 

to be acceptable expressions of female sexuality.  

In considering the position of the early Irish State (i.e. the Irish Free State, 1922 onwards) in 

relation to its dichotomy between public and private spheres, it is evident that in historical terms 

the private sphere came to be viewed and defined as the married family.88 In its infancy, the Irish 

State was particularly concerned with establishing a new sense of national identity, and the 

largely ‘simplistic and holistic’ vision that evolved from its collaboration with various charitable 

groups and the Roman Catholic Church was largely based on promoting ‘an understanding of 

the family as central to a particular Irish way of life’. 89  This national vision was later enshrined in 

Articles 41 and 41 of Bunreacht na hÉireann, the 1937 Irish Constitution; these Articles sought 

to protect the rights of the family and the institution of marriage, ‘to reflect this cultural ideal’ as 

promoted by the State and as ‘informed by Catholic social teaching’.90 As stated by historian 

Earner-Byrne, the broader historical context was one of ‘great strain and profound anxiety’ at the 

 
84 Ibid 188-190. 
85 Ibid 169: ‘Whether one is dealing with the state, the Mafia, parents, pimps, police, or husbands, the 

heavy price of institutionalized protection is always a measure of dependence and agreement to abide by 

the protector’s rules.’ 
86 Ibid 169-170. 
87 Ibid. 
88 See Chapter One. See also, for example, the ‘Report of the Inter-Departmental Group on Mother and 

Baby Homes’, Department of Children and Youth Affairs, July 2014; Lindsay Earner-Byrne, Mother and 

Child: Maternity and Child Welfare in Dublin, 1922-60 (Manchester University Press 2013); Diarmuid 

Ferriter, Occasions of Sin: Sex & Society in Modern Ireland, (Profile Books 2012); Ian O’Donnell and Eoin 

O’Sullivan, Coercive Confinement in Ireland: Patients, Prisoners and Penitents, (Manchester University 

Press 2012). For a fuller list of references, see footnote 1 of the Introduction to this thesis. 
89 Lindsay Earner-Byrne, ‘Reinforcing the family: The role of gender, morality and sexuality in Irish Welfare 

Policy, 1922-1944’ (2008) 13 History of the Family 360.  
90 Ibid. 
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time, regarding the existence and social status of the Irish family, as concerns abounded that it 

was under attack ‘by modernity, immorality, a low marriage rate and poverty.’91 It was within this 

broader legal and political framework, that ‘gender emerged as a crucial tool of definition, 

entitlement and exclusion’. 92 

The consequences were that the married family — and perhaps even more importantly the pure, 

virginal, woman, generally destined to become the married mother or perhaps the religious 

vocational — became the acceptable expression of private life for women within this private 

sphere. All other forms or expressions of private life in relation to women – either through other 

expressions of female sexuality or reproduction falling outside of marriage – became the subject 

of intense regulation and interference by the State and the Roman Catholic Church.  

Given that both the Irish State and the Catholic Church ‘emphatically presented women’s place 

as being in the home’ and that Irish politic rhetoric heavily featured ‘the idealisation of 

motherhood’, it is not surprising that the maternal body in the form of the unmarried mother 

began to become a particular cause of concern and ‘a central focus in the developing welfare 

policies of the state and the Catholic Church’. 93 Unmarried mothers were portrayed by the 

Catholic Church and State as bringing ‘“shame” to the nation and to their families’, whether as 

‘innocent victims or corrupting agents … “poor girls” or potential blackmailers’.94 While their 

representation was often conflicted, what was clear was that ‘the apparent rise’ in their numbers 

in the early years of the Irish Free State meant that the State and the Catholic Church felt they 

had ‘to implement policies to stem illegitimacy and attempt to control behaviour’.95 

An informative aspect of this general attitude towards unmarried mothers is that in these 

attempts by the State and the Catholic Church to regulate and provide for unmarried women, 

both actors ‘consistently evoked the obligation of the mother to support her child’.96 This 

emphasis on the financial burden posed to both the Catholic Church and the State by the 

unmarried mother is revealing, as it highlights the State’s reluctance regarding the provision of 

social welfare support to such women: ‘[T]he maintenance of the unmarried mother and her 

child, or worse, children, was a financial burden the state and local authorities did not wish to 

finance.’97 Historical sources include numerous reports provided to the Department of Health 

 
91 Ibid. 
92 Ibid. 
93 Maria Luddy, ‘Unmarried Mothers in Ireland 1880-1973’ (2011) 20(1) Women’s History Review 109, 

112. 
94 Ibid. 
95 Ibid. 
96 Ibid. 
97 Ibid 113. 
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and Local Government flagging the need for concern in relation to financial provision for 

unmarried mothers; these reports also demonstrate the eventual ‘policy of financial economy in 

the care of unmarried mothers’ that drove the policies within that Department and at local 

County Boards of Health that pushed for ‘County Homes’, and subsequently Mother and Baby 

Homes (and other private institutional maternity settings), to provide for the ‘maintenance’ of 

unmarried women and their children as cheaply as possible.98   

Interestingly, the State favoured the placement of unmarried mothers into the Mother and Baby 

Homes, as it sought to re-brand the ‘Workhouse’ as the ‘County Home’99, moving away from the 

stigma attached to the former, and thus being ‘the refuge of the “respectable poor”. The 

presence of unmarried mothers in these institutions was felt to be an embarrassment’ for the 

County Homes100.  

Ironically, this attempt to place the focus on the Mother and Baby Homes regarding the 

treatment of unmarried mothers and their children has proven to be more successful in today’s 

climate. There is a current emphasis on the institutions of the Mother and Baby Homes, which is 

likely due to the focus on the findings of children’s remains at the Mother and Baby Home in 

Tuam, and the resulting narrow scope of the Commission established to consider 14 Mother and 

Baby Homes, just 4 County Homes and no other private settings. But recall the full title of the 

Commission – “Commission of Investigation into Mother and Baby Homes and Certain Related 

 
98 Ibid 114:  

The Local Government (Temporary Provisions) Act, 1923, provided the framework for dealing 

with unmarried mothers. County Boards of Health were responsible for the maintenance of 

unmarried mothers in County Homes and homes run by religious congregations. In many cases 

the local authorities did as much as possible to reduce the cost of such care … Also, from 1922 

religious communities of nuns established and staffed homes specifically targeted at unmarried 

mothers. The first of these was opened in Bessboro’, Blackrock in Cork by the Sisters of the 

Sacred Heart of Jesus and Mary and funded by the local authority. … By the early 1930s, then, 

there was a range of establishments that dealt with unmarried mothers: County Homes, special 

institutions run by nuns, maternity homes, privately run and considered expensive, and the Regina 

Coeli Hostel in Dublin run by the lay religious organisation, the Legion of Mary. These were the 

principal resorts available to Catholic women. The Bethany Home in Rathgar dealt with Protestant 

women. 
99 Earner-Byrne, ‘Reinforcing the family: The role of gender, morality and sexuality in Irish Welfare Policy, 

1922-1944’ (2008) (n 89) 362:  

The Irish Free State initially followed through on the mandate of the 1919 Democratic Programme 

to rid the nation of the ‘odious, degrading and foreign poor law system’. The local government 

acts of 1923 and 1925 reorganised the poor relief system. However, apart from structural 

changes many of the alternations were symbolic: out-door relief became ‘home assistance’ and 

the workhouse became the ‘county home’ (Annual Report of the Department of Local 

Government and Public Health, 1922–1925. Dublin, p. 47, 63). Home assistance was virtually the 

only form of official family assistance available to those unable to make ends meet. 
100 Luddy, ‘Unmarried Mothers in Ireland 1880-1973’ (2011) (n 93) 115. 
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Matters” (emphasis added) – the related matters are the County Homes101; however, it is many 

of these County Homes that contained considerable and sustained numbers of unmarried 

mothers. As historian Earner-Byrne notes — ‘[C]ounty homes continued to play the largest role 

in the institutionalisation of unmarried mothers throughout the 1930s, 1940s and 1950s’102. 

Thus, in establishing this particular form of division between its public and private spheres, the 

Irish State then set about enforcing the boundary between the two spheres through the creation 

of this policy of segregating and confining unmarried women and girls into institutions that were 

established for this specific purpose — encompassing the Magdalen Laundries and the Mother 

and Baby Homes, and also including County Homes (formerly the ‘workhouse’) despite the 

State’s attempts to remove the women from the latter setting.103 The policy subsequently 

developed to encompass the removal of illegitimate children from these women and girls, and 

the placement of the children into either socially acceptable married families through various 

private adoption schemes, or alternatively, into institutional residential settings.104 

In the current context of the treatment of these historical adoption practices, this forceful level of 

regulation by the State of women’s lives is not confined to history. The State continues to 

extensively regulate the natural mothers and adopted persons at the centre of such practices 

through its adoption information policies to date. Thus, there is a continuation of this intense and 

regulatory relationship between the State and the natural mother, and a continuation of the 

State’s punitive and disciplinary role in regulating the natural mother.  

  

 
101 As part of the qualitative research undertaken, one participant (GH4) expressed very strong views about 

the description of County Homes as ‘related matters’, stating: “The investigation into Mother and Baby 

Homes and ‘Related Matters’ … I’m a related matter, yet I’m an Irish citizen, why didn’t I get the full equal 

rights and access and recommendations as the Mother and Baby Homes? I feel very strongly about that … 

I’m a related matter, whichever way you look at it … the government owned the County Homes. The Church, 

the nuns, owned the Mother and Baby Homes. So, it’s easier for the government to blame the Mother and 

Baby Homes and hide what they owned … to me, it [a ‘related matter’] is meaningless, it’s trivial, and they’ve 

proven that because it’s never getting mentioned [in comparison to Mother and Baby Homes].” 
102 Lindsey Earner-Byrne, Mother and Child: Maternity and Child Welfare in Dublin 1922-60 (Manchester 

University Press 2007) 183. 
103 Earner-Byrne, ‘Reinforcing the family: The role of gender, morality and sexuality in Irish Welfare Policy, 

1922-1944’, (2008) (n 89) 362. 

See also, Maria Luddy, ‘Moral Rescue and Unmarried Mothers in Ireland in the 1920s’ (2011) 30 Women’s 

Studies 797-817, 799-806. 
104 Ibid. 
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A State policy of forced adoption 

The practice of placing illegitimate children into adoption was widespread and almost universal in 

Ireland for part of the 20th century; after the 1952 Act and by 1973, the adoption rate was 

approximately 90% — meaning huge numbers of illegitimate children born in Ireland were re-

homed through adoption.105 Evidently, the practice of adoption was consistently widespread – 

near universal in practice regarding children born out of wedlock – and it is arguable that on the 

basis of these numbers alone, serious and considerable questions ought to be raised regarding 

the practices relating to adoption.  

The matter of consent is the primary concern; were all of these babies and young children 

placed for adoption with the consent of their natural mother? Statistically this seems unlikely to 

have been the case. Furthermore, given this near universal policy of what essentially amounted 

to ‘forced adoption’ for children born out of wedlock in institutional settings (run by the Church 

and supported by the State), the issue of consent must ostensibly have been a non-sequitur. 

How, and why, would consent have been sought in a meaningful and effective manner if there 

was little chance of any decision to withhold consent being respected and upheld by the 

authorities?  

Testimony gathered by the Clann Project from women (who were in institutional settings of the 

Mother and Baby Homes, County Homes, and related institutional settings) and from those who 

were adopted from such institutional settings, speaks of adoptions typically taking place without 

the consent of the natural mother – most often without any warning or notice to the natural 

mother of the removal of the child to its adoptive parents.106 Chapter One contains a detailed 

discussion of how the adoption system operated in Ireland. As Luddy euphemistically states, 

‘[W]e are as yet, however, unaware of the emotional impact of this legislation for these mothers’, 

 
105 Luddy, ‘Unmarried Mothers in Ireland 1880-1973’ (2011) (n 93) 122: ‘Under the 1952 Act, which 

allowed for the adoption of illegitimate children, approximately 90% of unmarried mothers allowed their 

children to be adopted between 1953 and 1972.’ (Footnote omitted.) 

Regarding children adopted overseas, see also Mike Milotte, Banished Babies: The Secret History of 

Ireland’s Baby Export Business (New Island 2012). He states that between the 1940s-1970s, more than 

2,000 children were sent to America to be adopted. See also JFM Research and Adoption Rights Alliance, 

‘Clann: Ireland’s Unmarried Mothers and their Children: Gathering the Data, Principal Submissions to the 

Commission of Investigation into Mother and Baby Homes’, October 2018, 1.123-1.147. 
106 Maeve O’Rourke, Claire McGettrick, Rod Baker, Raymond Hill et al, CLANN: Ireland’s Unmarried 

Mothers and their Children: Gathering the Data: Principal Submission to the Commission of Investigation 

into Mother and Baby Homes (Justice for Magdalenes Research, Adoption Rights Alliance, Hogan Lovells, 

15 October 2018), section 1. See also Chapter One of this thesis. 
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referring to the Adoption Act 1952, in the context of the near universal rate of adoption of 

illegitimate children.107 

The Adoption Act of 1952 contained a provision that the ‘birth mother’s’ consent must be given 

and that a child could not be adopted out of Ireland before the age of six months108; however, in 

reality this probably merely contributed to the already existent policies of lengthy detention in 

Mother and Baby Homes and other settings. Natural mothers were detained for lengthy periods 

of time (until the child was adopted nationally or internationally), in order to nurse the child for a 

limited period of time each day and to carry out work to ‘earn their keep’.109 

It is generally accepted by historians that the women usually had to stay in these institutional 

settings for up to two years ‘even after their children had been taken from them’110 and that this 

‘policy of long-term detention remained the norm until the late 1950s’111, despite there being no 

legal basis for this policy of enforced lengthy detention regarding these women. Furthermore, 

this detention policy was questioned at the time by government officials, such as the Department 

of Local Government and Public Health, the Department of Health, the Inspector for Boarded-

Out Children (Alice Lister), and the Report of the Consultative Child Health Council.112 

As noted above, this system of detention was motivated by financial considerations. An 

extensive legislative framework existed that enabled the State to financially support the 

operation of these institutional settings, essentially in lieu of instituting and operating a social 

welfare payments system.113 For example, the Commission on the Relief of the Sick and 

Destitute Poor recommended that unmarried women should not be discharged from an 

institution ‘until she has satisfied the Board of Health that she will be able to provide for her child 

 
107 Luddy, ‘Unmarried Mothers in Ireland 1880-1973’ (2011) (n 93)122.  
108 Adoption Act 1952, s. 10. 
109 The Clann Report, October 2018 (n 105) 1.43: ‘Routinely, the girls’ and women’s release was 

dependent upon them relinquishing their child to adoption or to a “boarding out” arrangement, which was 

often several years after giving birth.’ 
110 Luddy, ‘Unmarried Mothers in Ireland 1880-1973’ (2011) (n 93) 116. 
111 Clann Report, October 2018 (n 105) 1.44; referring to Earner-Byrne, Mother and Child: Maternity and 

Child Welfare in Dublin 1922-60 (2007) (n 101) 189. 
112 Ibid. 
113 Luddy, ‘Unmarried Mothers in Ireland 1880-1973’ (2011) (n 93) 113-114: ‘Evidence provided to the 

Commission (on the Relief of the Sick and Destitute Poor) made it obvious that the Department of Health 

and Local Government categorised unmarried mothers as part of the ‘undeserving’ poor. The 

maintenance of the unmarried mother and her child, or worse, children, was a financial burden the state 

and local authorities did not wish to finance.’ 

See also Earner-Byrne, ‘Reinforcing the family: The role of gender, morality and sexuality in Irish Welfare 

Policy, 1922-1944’, (2008) (n 89) 362-363: ‘While the unmarried mother was held legally responsible for 

the welfare of her child there were very few attempts made either officially or socially to keep mother and 

child together.’ 
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or children, either by way of paying wholly or partially for maintenance in the Home or boarding it 

out with respectable people approved by the Board of Health’.114 

The treatment of unmarried women who were pregnant was also undoubtedly informed by the 

State and Church classification of unmarried mothers as either ‘those who were redeemable and 

those who were not’, with fears of women falling ‘into prostitution’ and being in need of rescue 

from such a fate, depending on whether it was their first child or not. 115  It bears witness again to 

the contradictory portrayal of these women as being both in need of protection and as posing an 

immoral threat from which society should be protected; the institutional settings allowed for the 

segregation and exclusion of these women from society, thus offering ‘“respectable” society the 

promise of freedom from contamination, not only for the inmates but also for the wider 

community’ and the means ‘to protect social norms’. 116 Additionally, these institutions generally 

functioned so that while women could enter voluntarily, once inside it proved difficult to leave as 

they were ‘subjected to strict discipline and limitations as to their freedom of movement’ on a 

daily basis, and subject to the risk that arguments could be made by the nuns running the 

institution that they ought to stay ‘for a long period to secure them against “a second lapse”’.117 

Thus, not only is there substantial evidence of a widespread policy of lengthy detention of these 

mothers – without any legal basis – there is evidence of a policy of forced adoption.  Based on 

these historical rates of adoption, survivor testimony, and research concerning the social 

practices of the time, the norm appears to have been an institutionalised and systemic practice 

of forcible removal of children from their natural mothers – thus normalising a systemic standard 

of illegal adoption, i.e. adoption without consent.  

In addition, as discussed in detail in Chapters One and Two, despite long-running civil society 

discussion of considerable irregularities in adoption records and practices118, the existence of 

 
114 Report of the Commission on the Relief of the Sick and Destitute Poor, including the Insane Poor 1927, 

para. 237.  

See also Earner-Byrne, Mother and Child: Maternity and Child Welfare in Dublin 1922-60 (Manchester 

University Press 2007), 182ff. 
115 Maria Luddy, ‘Unmarried Mothers in Ireland 1880-1973’ (2011) (n 93) 116. 
116 Ibid 117-118. 
117 Ibid. ‘The nuns at Bessboro, for instance, argued that since many of the girls were “very weak willed” 

they had to be maintained in the Home for a long period to secure them against “a second lapse” … The 

less hopeful cases presented images of contagion. Those unmarried mothers who “offended” more than 

once offered tangible evidence of sexual transgression. It seemed imperative to categorise these women 

according to their level of sexual experience or knowledge, in order to protect more innocent girls from 

corruption. These were women whose sexuality had to be managed and contained. What appears to have 

happened is that some of these “repeat offenders” found themselves admitted to Magdalen asylums 

which proved difficult to leave.’ 
118 For example:  
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such difficulties was revealed officially through the publication of the second interim report of the 

Commission to the Department of Children and Youth Affairs in April 2017119. A year later in May 

2018, the Government, announced that the statutory Child and Family Agency (Túsla) had 

identified 126 ‘incorrect registrations’ from the former adoption society, St Patrick’s Guild120; and 

that it had appointed an ‘Independent Reviewer’ to oversee an independent review of a sampling 

of adoption records121. Also, as highlighted by the Commission’s fifth interim report, the 

apparently negligible record-keeping practices at the Mother and Baby Homes under 

investigation signifies that there are substantial and serious questions to be raised regarding 

burial practices in almost all of these institutions, and by extension it would be logical to assume 

that there must be similar concerns regarding adoption records.122 

As a result, not only is there evidence of forcible removal of children without the consent of their 

natural mothers in Mother and Baby Homes, County Homes, and other settings, but there is also 

considerable evidence that these institutional settings (including adoption societies) falsified 

adoption records; however, the Government has failed to openly address either issue of forcible 

adoption or falsification of records. Indeed, the Minister euphemistically described the practice of 

record falsification as merely ‘incorrect registration’ of the birth and adoption details of children 

being adopted.123 This implies that it was a completely benign and possibly accidental 

administration error – essentially that it is nothing that should cause undue alarm.  

 
- Discussion in the press of long-held State knowledge regarding illegal burials and illegal adoption 

practices - Conall Ó’Fátharta, ‘Even before Tuam Revelations, mother and baby homes were 

causing concern’, Irish Examiner (Ireland, 23 April 2015); Conall Ó’Fátharta, ‘Special 

Investigation: Government already knew of baby deaths’, Irish Examiner (Ireland, 3 June 2015); 

- Concerns raised by the IHREC regarding the operation and oversight of the Laundries, the 

Mother and Baby Homes, and connected pathways - Irish Human Rights and Equality 

Commission, ‘Submission to the Committee on Economic, Social and Cultural Rights on the 

Examination of Ireland’s Third Periodic Report under the International Covenant on Economic, 

Social and Cultural Rights’, May 2015; concerns raised by Adoption Rights Alliance re 

widespread practices of illegal and forced adoption - Adoption Rights Alliance Ireland, ‘NGO 

Submission to the UN Committee against Torture and other Cruel, Inhuman and Degrading 

Treatment or Punishment’, July 2017; 

- The Clann Report, October 2018 (n 105). 
119 Second Interim Report in accordance with Section 6(6) of the Commission of Investigation Act 2004, 

16 September 2016. This report was not published by the Department until April 2017. See Chapter One 

(section IV) for further detail.  
120 Kevin Doyle, ‘Adoption controversy – Zappone reveals at least 126 babies incorrectly registered’, The 

Irish Independent (Ireland, 29 May 2018). 
121 Ibid. See also Department of Children and Youth Affairs, ‘Incorrect Registrations, Analysis of Adoption 

Records, Terms of Reference’, 1 June 2018. 
122 Mother and Baby Homes Commission of Investigation, Fifth Interim Report, 16 March 2019. See 

Chapter One (section IV) for further detail regarding record-keeping irregularities.  
123 Kevin Doyle, ‘Adoption controversy – Zappone reveals at least 126 babies incorrectly registered’, The 

Irish Independent (Ireland, 29 May 2018).  
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In viewing both of these predominant adoption practices - forcible removal and record 

falsification — in the light of the historical and social context, a more pragmatic assessment 

would be that there was a State policy and culture of shame and secrecy surrounding Ireland’s 

unmarried mothers and their illegitimate children. There can be nothing accidental or ultimately 

truly benevolent in the characterisation of either of these adoption practices; instead, these 

practices constituted a concerted and direct policy of dealing with what was considered to be a 

‘social ill’ in Irish society – unmarried mothers and illegitimate children — a policy that was 

overseen by the Catholic Church and the State for decades.  

The adoption rate in Ireland gradually began to decline from the 1960s onwards as Irish society’s 

values began to modernise, and it became more socially acceptable and accepted to be an 

unmarried mother and to keep your ‘illegitimate’ child rather than place them for adoption.124 

Nevertheless, the State’s historical approach to the public private dichotomy and the traditional 

role of women in Irish society, through its policy of confining unmarried mothers and the removal 

of their children through adoption, continues to be of relevance in the twenty-first century Ireland 

as the State continues to perpetuate this repressive and divisive approach to historical adoption 

practices through its minimal yet highly restrictive legal responses.  

 

Restricting adoption information and access to records: Conflating secrecy and privacy 

To an extent, the State has attempted to engage with its history of dubious adoption practices 

through its attempts to introduce legislation to address adoption information in 2001, 2015, and 

2016 (the 2016 Bill being most recently under review in summer 2019); all of which contain, to 

varying extents, restrictive measures regarding the provision of information to adopted 

persons.125 There is also the more recent exercise of appointing an independent expert to review 

a sampling of adoption records to address the matter of ‘incorrect registrations’ of adoptions (in 

June 2018).126 The focus of these legislative attempts is clearly an attempt to segregate the 

 
124 Maria Luddy, ‘Unmarried Mothers in Ireland 1880-1973’ (2011) (n 93) 119.  

See also the annual reports of the Adoption Authority of Ireland for a broad overview of the numbers of 

children adopted domestically in Ireland; for example, the 2017 annual report (Report of the Adoption 

Authority of Ireland for 2017, p. 51) states that between 1953-2017, a total of 44,531 children were 

adopted in Ireland. The highest numbers of adoptions were between 1964-1978, 1980-1984, inclusive, 

after which the rate of adoption began to decrease. However, these figures are based solely on the 

adoption records that are in the possession of the Adoption Authority. 
125 Press Release, ‘Hanafin announces new draft legislation on adoption information’, Department of 

Health (Ireland, 24 May 2001); Adoption (Information and Tracing) Bill, General Scheme and Heads of Bill; 

Adoption (Information and Tracing) Bill 2016. See Chapter One (section III) for more detail.  
126 Department of Children and Youth Affairs, ‘Incorrect Registrations, Analysis of Adoption Records, 

Terms of Reference’, 1 June 2018.  
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human rights abuses that arise in the context of historical adoption practices. With the creation 

of the Adoption Authority of Ireland (‘AAI’)127 and the far stricter regulation of the considerably 

smaller domestic adoption rates, the same concerns do not arise in relation to more modern 

adoption practices128. 

Even through its description of these gendered abuses that originated in institutional settings as 

‘legacy issues’, the State conveys its position clearly regarding such abuses; the term legacy 

suggests that these abuses have been dealt with appropriately and conclusively and some form 

of closure has been reached as a result.129 The use of the descriptor ‘legacy’ – ‘a catch-all 

governmental term for historical institutional abuses’ - is of significance as it suggests that such 

concerns are ‘leftovers from a different time’130; a word used ‘carelessly without elaboration; the 

suggestion is of loose ends that remain at the end of a transition from past to present already 

almost completed’.131 This reiterates the sense of how time and the temporal characteristics of 

these human rights abuses are used by the State to confine these abuses to the past, almost 

placing them beyond current, broader, avenues of accessing justice.  

As is evident from the titles used in the legislative drafts to date (the ‘Adoption Information, Post-

Adoption Contact and Associated Issues Bill’ in 2001-2003, the ‘General Scheme and Heads of 

an Adoption (Information and Tracing) Bill’ in 2015, and the current ‘Adoption (Information and 

Tracing) Bill’ 2016), these ‘legacy issues’ all relate to matters of information and identity – 

‘tracing information’ – and arguably relate to all historical adoptions that occurred. Nonetheless, 

it is arguable that the majority, if not all, of historical adoptions were at least tainted with an 

element of illegality in relation to the matter of consent, as there was an established social 

practice of adoption being enforced on the unmarried mother. No other social custom or 

practice was available in the eyes of the State or society; for example, there was no social 

 
127 The Adoption Act 1952 was amended on a piecemeal basis until repealed (with savers) by the 

Adoption Act 2010; the 2010 Act established the AAI, replacing the dissolved An Bord Uchtála. For more 

detail see Chapter One (sections II and III).  
128 For example, the annual report of the AAI for 2017 stated that it granted 72 domestic adoptions in 

2017 and oversaw 53 intercountry adoptions. (Report of the Adoption Authority of Ireland for 2017, p. 5.) 
129 This description was first used in early 2016 as part of Ireland’s second UPR, as part of which the State 

submitted its National Report to the Office of the United Nations High Commissioner for Human Rights. 

The matters of gendered and historical violations were briefly dealt with in the National Report under a 

subsection entitled ‘Legacy issues concerning people who were in institutional care’. See Human Rights 

Council, Working Group on the Universal Periodic Review, 25th Session, ‘National Report submitted in 

accordance with para.5 of the annex to Human Rights Council resolution 16/21 Ireland’, 

A/HRC/WG.6/25/IRL/1 (9 February 2016), paras. 33–40. These legacy issues comprised the Magdalene 

Laundries, the Mother and Baby Homes Commission of Investigation and the practice of symphysiotomy. 

See Helen Kehoe, ‘The Irish State’s Response to its Gendered and Historical Human Rights Violations. 

Part One’ (2018) 36(1) Irish Law Times 15, 18. 
130 Enright (n 4) 47.  
131 Ibid 49. 
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welfare equivalent of the unmarried mother’s allowance (this was not introduced until 1973 with 

the Social Welfare Act 1971) nor was it common in society for unmarried mothers to keep their 

children. It is ironic that in a State that for many decades had vaunted the ideals of motherhood 

and family and lauded women’s role in society as mothers, unmarried women could enjoy ‘the 

benefits of citizenship as women’, but effectively had ‘no rights as mothers’, and nor had their 

children any rights due to ‘the stigma of illegitimacy’.132 As noted by historian Diarmuid Ferriter, 

‘the introduction of a state allowance for unmarried mothers in 1973 was important in reducing 

the stigma’ that attached to unmarried mothers.133 In this manner, it was the shifting societal 

attitudes and legislative developments that gradually began to take place in the 1970s that 

allowed a movement away from the use of these institutional settings. 134 

In any event, if temporarily leaving aside the matter of illegality affecting historical adoption 

practices, there are entrenched significant difficulties regarding not only the availability of 

adoption records, but also their accessibility to concerned parties such as adopted persons and 

birth parents. Irish civil society organisations, such as Adoption Rights Alliance, have long 

documented the substantial difficulties faced by adopted persons and natural mothers in 

attempting to find information regarding their natural mother’s identity with numerous 

 
132 Luddy, ‘Unmarried Mothers in Ireland 1880-1973’ (2011) (n 93) 123: 

Much had changed for both the perception and experience of unmarried mothers in Ireland since 

the late nineteenth century. The most evident change was perhaps in the greater levels of 

tolerance which were apparent towards unmarried mothers by the end of the twentieth century, 

and which allowed a context where legislation to benefit the unmarried mother and her child could 

be publicly discussed and laws formulated which brought them some benefit. However, for 

decades the fate of the unmarried mother was generally to be shamed and disgraced. From the 

foundation of the state until the 1970s, unmarried mothers, while they generally enjoyed the 

benefits of citizenship as women, had, ironically in a state that applauded motherhood, no rights 

as mothers. Their children also had no rights and retained the stigma of illegitimacy. 
133 Diarmuid Ferriter, Occasions of Sin: Sex & Society in Modern Ireland (Profile Books 2012), 437.  

See also Ann-Marie Graham, ‘Unmarried mothers: the legislative context in Ireland 1921-1978’ (M.Litt. 

Thesis, NUI Maynooth 2012) 128ff. 
134 See also Report of the Inter-Departmental Group on Mother and Baby Homes, Department of Children 

and Youth Affairs (July 2014), 8/9: 

The introduction in the Social Welfare Act 1973 of the Unmarried Mothers Allowance was a very 

important development and it followed a recommendation by the Council for the Status of Women 

in 1972. The Unfair Dismissals Act 1977 ensured that women would not lose their jobs as a result 

of pregnancy, and in so doing served also to provide some protection for the unmarried mother 

against social prejudice. The Status of Children Act, 1987 abolished the concept of illegitimacy 

and sought to equalise the rights of children including those born outside marriage. Voluntary and 

advocacy groups contributed much to this evolution of social attitudes and pressure for social and 

legislative change. For example, Ally was set up in the late 1960s to assist unmarried mothers 

and Cherish was founded in 1972 by a group of unmarried mothers seeking to bring about social 

change. 
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‘handbooks’ available on their website for adopted persons seeking to trace their birth parents 

and other relatives.135 

Most recently, the Clann Report136 – drawing on its comprehensive review of testimonies from 

those affected and secondary sources encompassing legal analysis — summarised the abuses 

arising from the current treatment of adopted persons and their mothers as follows: 

The abuses committed in the past are perpetuated in the present due to the Irish State’s 

denial of information rights to adopted people and natural parents. The impact of these 

ongoing violations of human rights is inter-generational and is not restricted to those 

directly involved. The witness statements and other evidence exhibited in these 

submissions demonstrate that from the perspective of adopted people and natural 

parents seeking information or contact, Ireland’s adoption system is opaque, 

discriminatory, prejudicial, and often unprofessional and obstructive. Adopted people are 

denied the right to know their own names and to access records pertaining to their 

adoptions. In addition, due to a lack of effective investigation and the absence of rights to 

information, mothers and other family members remain unable to discover what became 

of their relatives who disappeared through institutionalisation and/or forced separation.137 

 

It is the legislative forays into the area of historical adoption that clearly demonstrate the State’s 

maintenance of a strictly repressive dichotomy between public and private life in relation to 

adoption. The various forms of proposed legislation reveal a considerable reluctance regarding 

the release and/or availability of adoption information and records and contain a markedly 

discriminatory attitude towards adopted persons.  

 
135 In its ‘Tracing Handbook for the Adopted Person, Part One: Obtaining your Birth Certificate’, the ARA 

notes as follows: ‘The Adoption Authority states that natural mothers must first be contacted before it will 

release a birth certificate to an adopted person. This is completely unnecessary and by using this Tracing 

Handbook you can obtain your birth certificate without having to contact your natural mother first.’  

The handbook then goes on to outline that it is possible to first obtain “non-identifying information” about 

the adoption from the relevant adoption agency (the identity of which should be available from the 

Adoption Authority as it maintains the ‘Adopted Children Register’ (see Chapter One (section II) for further 

detail). Based on this information (information such as the adopted person’s date of birth, place of birth, 

and provided such the correct information is supplied to the adopted person), it is possible to check the 

National Register of Births (a publicly available register) to find (or at least narrow down the options for) a 

birth certificate, which will list the natural mother’s name, and the adopted child’s birth name (often 

changed on adoption).  

<www.adoptionrightsalliance.com/Tracing%20Handbook%20for%20Adopted%20People%20Part%201.p

df> accessed 1 October 2019. 
136 The Clann Report, October 2018 (n 105) section 1. 
137 Ibid 8.  

http://www.adoptionrightsalliance.com/Tracing%20Handbook%20for%20Adopted%20People%20Part%201.pdf
http://www.adoptionrightsalliance.com/Tracing%20Handbook%20for%20Adopted%20People%20Part%201.pdf
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At each stage that successive Governments have considered the matter of tracing and personal 

information regarding historical adoptions, and consequently how or whether to make such 

information available to adopted persons and natural mothers, the overriding priority has been 

the privacy of the natural mother, usually at the expense of making any identity or personal 

information truly available at all. The trade-off usually proposed by Government is that in order to 

protect the privacy of the natural mother, the adopted person must provide some form of legal 

assurance, e.g. a legal undertaking or a statutory declaration that they will not contact the 

natural mother in circumstances where they are provided with access to identifying information 

regarding their natural mother. In June 2019, the Government suggested a variance in this 

approach, whereby no undertaking or declaration is required by the adopted person, but Túsla 

would assume a central role in attempting to find and make contact with natural parents to 

establish if they consent to the release of such records.138 Thus, the State (through its statutory 

agency) would still retain strict control regarding the availability of these records and remain 

firmly inserted in the relationship between the natural mother and adopted person. At the very 

least, when compared to other jurisdictions and their approach to adoption information, it would 

be fair to observe that this is a novel legal approach towards the matter of how tracing 

information should be provided, as no meaningful attempt is made to strike a fair balance 

between the rights of the natural mother alongside the rights of the adopted person.139  

In fact, going back a step further, and as noted in the Clann Report, there is a fundamental 

reluctance to acknowledge that any form of illegal adoption practices took place, with the ‘official 

position’ being that ‘because no adoption order existed, no adoption took place, and therefore 

the person in question has been falsely registered and is not adopted’; this is supported by 

references in the 2016 Bill to illegal adoptions as ‘incorrect registrations.140 

It is peculiar how the State continues to insert itself into the management of the relationship 

between the natural mother and adopted person whilst also denying that there is any problem 

with potentially systemic practices of illegal adoption. Arguably the State views itself as some 

sort of guardian of the natural mother’s right to privacy, although in doing so, the State is robbing 

the natural mother of her agency and casting her in the role of a weak or vulnerable victim; a 

victim whom the State is presuming is filled with remorse and/or shame and is unable to assert 

her own rights or wishes without this intervention by the State.141 In a sense, the State creates a 

 
138 See Chapter One (section III) for further detail.  
139 Ibid. 
140 The Clann Report, October 2018 (n 105) 1.114. 
141 Celia Romany, ‘Woman as Aliens: A Feminist Critique of the Public/Private Distinction in International 

Human Rights Law’ (1993) 6 Harvard Human Rights Journal 83, 102. 
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twofold denial of rights that operates against both a natural mother and an adopted person; it 

robs a natural mother of her right to agency, her right to self-determination (for her to decide 

whether or not she wants contact with her adopted child), her right to reproductive autonomy, 

and simultaneously restricts an adopted person’s rights to self-identification and personal 

information – ostensibly with the aim of protecting a State policy of secrecy regarding historical 

adoption.    

It is clear that the State continues to place immense importance on the concept of privacy in 

relation to adoption, particularly regarding the identity of the natural mother; however, in this 

context, privacy could be read as a proxy for secrecy – it seems to be an imperative on the part 

of the State that the culture of secrecy that long surrounded Ireland’s adoption practices 

continues to prevail and that it be given priority above all other related rights such as rights to 

information, to personal identity and to family and private life. In effect, this mantra of maintaining 

strict privacy on behalf of natural mothers is being wielded by the State as a means of 

circumventing a broader discussion concerning the accessibility of adoption related information 

and Ireland’s history of largely illegal adoption practices. As a result, this assertion of prioritising 

privacy on behalf of mothers also acts to stave off all consequences that could potentially flow 

from a public and open discussion of Ireland’s long and troubled history of illegal adoption 

practices.  

In looking at the State’s approach through the prism of the public private dichotomy in political, 

legal and social life, we can see that the State maintains a strong position that all historical 

adoption matters are fundamentally private because of this focus on the complete preservation 

of the right to privacy of the natural mother (and by inference, a related need to protect by 

extension any (married) family she may have formed subsequently). Presumably, some of this 

apparent concern in protecting the privacy of the natural mother is also motivated by a desire to 

protect her current family; whatever her familial circumstances might entail, though perhaps it 

can be inferred that they involve married families, meaning husbands and children born to that 

marriage and the legal rights that follow, e.g. inheritance rights. It can then be inferred that this 

need to protect her privacy also encompasses potential ramifications that tracing information 

could have on existing families both of adopted persons and their natural mothers. As such, the 

assumed understanding is that these matters should be restricted to the private sphere.  
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As stated succinctly by one participant interviewed for the purposes of this thesis: 

Participant AB1: 

“But you know it’s hugely problematic because the State hasn’t legislated [for the 

provision of adoption and tracing information] and because it just interprets this whole 

balancing act wrongly, it confuses secrecy and privacy and you know, assumes that 

adopted people are to be feared that they are going to invade privacy. It forgets that 

adopted people are just to use the more modern language of ‘we’re data subjects too’, 

that it’s not just information about a natural’s mother’s family, it’s information about our 

family situation, our culture, our place in the world as well, and surely we have rights to 

that information too.” 

 

The reference by this participant to adopted persons as being ‘data subjects’ is thought-

provoking, because it clearly places the information rights of adopted persons in the distinct 

regulatory and legal framework of data protection and information law. In this manner, the 

narrow legal context of adoption information is re-calibrated and positioned within a broader 

legal sphere, with the greater breadth of legal rights and responsibilities that this entails for 

individuals and legal entities (both public and private actors) responsible for such personal 

information. Thus, it becomes possible to view what it typically portrayed and perceived as a 

narrow right to information regarding one’s origins, one’s family and personal identity, as a legal 

right that ought to be contextualised in the expanding legal sphere of data protection. This raises 

legal questions regarding how rights to information in the context of historical adoption practices 

could also be sourced, and thus seek protection and vindication, from within this growing area of 

national and European Union law. Such an approach would challenge the traditional public 

private dichotomy that the State seeks to maintain regarding abuses resulting from historical 

practices of illegal adoption, as the legal rights and responsibilities that flow from data protection 

and information law clearly cross the private and public dichotomy within society.  

As noted in Chapter One, the 1952 Act can be viewed as an historical attempt to address the 

social problems created in the eyes of the State by the existence of illegitimate children that 

resulted from perceived illicit female sexuality. Such children posed a threat to the protection of 

the married family by potentially rupturing this unit and the familial ties (such as inheritance 

rights) that were based on marriage and social ideals of female behaviour and sexuality. Matters 

which were confined to the private sphere by the State – e.g. the family, female sexuality and 

reproductive rights – but which were simultaneously subject to intense regulation and discipline 
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by the State. In contrast, it is the claims to records, to information, to legal remedy, all as a 

matter of right — and not as a State act of charity or benevolence — that challenges the long-

established social order of the primacy of married family lines. It also threatens to rupture the 

State’s carefully created institutional apparatus of confining historical practices of illegal adoption 

to the private sphere on the supposed basis of protecting the natural mother’s right to privacy, 

by re-aligning the focus to considering the question of the natural mother’s reproductive 

autonomy.  

On balance, the treatment of affected persons — natural mothers and adopted persons - 

continues to be one of segregation and confinement and entails a limited and prescriptive legal 

response to the rights of those involved. Furthermore, the approach of enforcing this public 

private dichotomy enables the State to avoid engaging in any way with the consequences of the 

State’s lengthy history of illegal adoption practices whilst also supporting its denial of there being 

any substantive difficulties in existence concerning illegal adoption practices.  
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V. Making visible the human rights abuses of illegal adoption practices  

The question then becomes: how can one transcend the public private dichotomy? And what 

would this mean for the consideration of any human rights abuses stemming from historical 

practices of illegal adoption?   

One method of breaching the divide is to begin with the ‘structuralist feminist idea of … 

international law’, because human rights and human rights law offers ‘the best wedge for 

piercing the private/public distinction … that constructs the masculine as the public and the 

feminine as the private’.142  Conceptually, this type of approach can be viewed as a ‘basic 

template’, from which the concept of ‘the household’ can then be used as ‘an alternative frame – 

semiautonomous from sex, gender and sexuality’.143  

Such an approach advocates moving beyond a rigid female subordination/male domination 

model of feminism and gender when considering the confinement of women to the private 

sphere.144 Transgressing the feminist model of structuralist sexual subordination of women by 

men through sexuality is crucial,145 because focussing on this approach emphasises the sexual 

exploitation of women and overlooks other forms of exploitation of women that may more 

comfortably sit within the private sphere, e.g. the wide-ranging and omnipresent issue of female 

labour exploitation 146.  

This rigid female subordination/male dominance model of gender and feminism could be 

reconsidered in order to notice human vulnerability as it emerges across the family market 

distinction or public private divide; in other words, we should also look to the household and the 

family in identifying potential human rights abuses affecting women.147 Notwithstanding the fact 

that abuses resulting from sexual exploitation are of the utmost importance, an approach moving 

away from the traditional gendered model of dominance, moving beyond the limited 

consideration of human rights abuses of women based on sexuality and sexual exploitation, 

would instead encompass a wider possible range of human rights abuses affecting women.  

Applying this approach to historical practices of adoption enables a broader discussion of the 

related concerns that have traditionally been relegated to and confined within the private sphere, 

 
142 Janet Halley, ‘After Gender: Tools for Progressives in a Shift from Sexual Domination to the Economic 

Family’ (2011) 31 Pace Law Review 887, 888. 
143 Ibid 889/890. 
144 Ibid 890ff. 
145 Ibid 887ff. 
146 Ibid 890, 903ff, 917ff. 
147 Ibid 920.  
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while a move from focussing on human rights abuses based solely on sexual abuse and sexual 

exploitation facilitates a broader discussion of the human rights abuses that result from practices 

of illegal adoption. The result is that such abuses emerge from the private to the public sphere, 

thereby creating an opportunity regarding the basic articulation and recognition of what 

occurred and what was suffered as a result.  

 

Moving from the private to public sphere: Overcoming the challenge of articulating the 

gendered nature of historical practices of illegal adoption  

In attempting to transcend the gendered public/private dichotomy, it becomes clear that the 

abuses suffered by the natural mothers cannot be categorised simply as sexual abuse, nor was 

it a matter of sexual exploitation in the typical understanding of prostitution or other related 

sexual violence; nevertheless, it was a form of gendered violence perpetrated by the State that 

has remained hidden and unarticulated due to the convenient confinement of these abuses to 

the private sphere. Such matters are viewed as being private issues relating to the family, with 

an identical approach taken to the position of ‘illegitimate’ children born to these women and 

now as adopted persons.   

Questions tend be raised, or at least implied, about the exact nature of the harm suffered by 

those affected by practices of illegal adoption with an evident reluctance to acknowledge 

potential human rights abuses that likely occurred; this is perhaps due to the emphasis that is 

invariably placed on whether sexual violence or abuse occurred in these institutional settings, 

along with whether there was any physical abuse or other ill-treatment. 

As stated by one of the participants interviewed for the purposes of this thesis, there are 

entrenched social and cultural attitudes regarding historical practices of adoption and the rights 

of those affected that create difficulties in seeking a basic acknowledgement of the human rights 

violations involved, difficulties that suit the State’s own approach to these practices. The 

participant shared a particularly interesting insight regarding what can be revealed by comparing 

cultural and State attitudes towards members of the Irish diaspora returning to Ireland to trace 

their roots, to find and contact relatives, and the natural mothers and adopted persons seeking 

to find information about and/or contact their relatives. 
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Participant AB1: 

“… there’s a lot of work in getting people to get it, frankly. … you’d have seen my paper 

in (X), I had to set it up so that people would get it. The quickest way I could find of doing 

that … was doing what we call ‘adoption 101’, you know … to do the two Hanafin quotes 

- well this is what she said about adopted people and this is what she says about 

diaspora and their genealogical tourism strategies148, and you know that juxtaposition 

helped, people start to realise ‘oh hang on a minute you’ve got a point there’, but it can 

be quite difficult to get that point across and get people to get it. Because it’s just, you 

know the perception is that if you’re adopted, ‘ah sure weren’t you raised by a family, 

weren’t you grand, at least you didn’t grow up in an institution you know, and therefore 

… surely there’s not any great harm’. You could’ve been raised by Mary Poppins, it 

doesn’t matter what your circumstances are in terms of how you were raised or who 

raised you, closed secret adoption is always going to be wrong. … So, it is an uphill 

battle, and doesn’t it suit the State that it is, you know, it does, it absolutely does.”  

 

This attitude is similarly demonstrated in the Report of the Inter-Departmental Group on Mother 

and Baby Homes, Department of Children and Youth Affairs of summer 2014.149 It did not 

substantially discuss the living conditions in these institutional settings or related settings despite 

observing that ‘children of unmarried mothers appear to have fared poorly, even in comparison 

with the relatively poor general standards of child welfare applying at the time’.150 It noted the 

issue of illegal and forced adoption practices but stated that there was ‘considerable difficulty’ in 

addressing ‘the overall claim from adoption groups of extensive coercion on mothers’.151 

Additionally, the Irish State’s response to correspondence it received from the UN Committee 

against Torture (‘CAT’) concerning the abuses in the Magdalene Laundries and the McAleese 

 
148 Post interview, the participant confirmed that the two quotations by Minister Hanafin that they were 

referring to were as follows:  

(1) ‘I am anxious that the very understandable fears and concerns of some people are addressed from the 

very start. I hope that the fact that they can if they wish place a veto on being contacted will reassure them 

that these proposals will not constitute a threat.’  

Press release, ‘Hanafin announces new draft legislation on adoption information’, Department of Health 

(Ireland, 24 May 2001). 

(2) ‘In a world which is very troubled, people want to know where they are rooted and are anxious to know 

about their background and their heritage.’ 

Paul Cullen, ‘Millions of files offer historic snapshot’ The Irish Times (Ireland, 4 June 2010).  
149 Report of the Inter-Departmental Group on Mother and Baby Homes (2014) (n 133).  
150 Ibid 7. 
151 Ibid 16. 
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Report152 is significant. It reveals an attitude that is inclined to diminish or minimise the serious 

nature of the harm suffered in the context of historical abuses of women and girls. The State 

replied to CAT in July 2014 stating that the ‘contents of that McAleese Report have been fully 

accepted by the Irish Government as a comprehensive and objective report of the factual 

position prepared under the supervision of an independent chairperson’.153 It rejected continued 

claims of ‘systematic torture or ill treatment of a criminal nature’ having taken place in these 

institutional settings, stating that ‘no factual evidence’ had been found to ‘support allegations’ of 

this nature.154 Regarding the extensive documentation and evidence presented by JFM155, the 

Government accepted that a lot of material had been presented ‘purporting to point to the 

existence’ of abuse; however, it went on to state that ‘many of the allegations relied on reports 

unsupported by any direct knowledge and were not supported by the facts uncovered by the 

McAleese Committee. As regards “survivor testimony” … none of the testimony has been 

“tested” in civil, criminal, or other proceedings’.156 This robust position has been firmly held by 

the Irish state in response to all queries from UN Treaty Bodies concerning the independence, 

scope and adequacy of its investigatory response (i.e. the McAleese Report) in addressing the 

human rights violations that occurred in the Magdalene Laundries157, and subsequently in 

defending the establishment of the Commission as being ‘not limited but broad and 

comprehensive’158. 

For many years, historical practices of illegal adoption were generally not considered as a 

particularly distinct concern in need of redress159, and when first mentioned in the UN Treaty 

Body system in 2014, it was as part of the larger context of the historical abuses of women and 

children in institutional settings160. Nationally, the reluctance to address historical practices of 

 
152 The McAleese Report (2013) (n 20). 
153 Letter from Ambassador Corr, Permanent UN Representative for Ireland, “Second round: Follow-up 

additional State party’s follow-up report”, 9 August 2013.  
154 Ibid. 
155 Irish civil society organisation - ‘Justice for Magdalenes’. 
156 Letter from Ambassador Corr, Permanent UN Representative for Ireland, “Second round: Follow-up 

additional State party’s follow-up report”, 9 August 2013. 
157 For example; Combined sixth and seventh periodic reports of State parties due in 2016, Ireland, 

CEDAW/C/IRL/6-7 (30 September 2016), para. 42. See Chapter Two (section IV) for further detail.  
158 Ibid 50. 
159 This was despite the work of civil society, with the longest-running contribution by the Adoption Rights 

Alliance website - www.adoptionrightsalliance.com/historyandheritage.htm   

In terms of books, a number of books had been written on the topic of illegal adoption practices; for 

example some of the more well-known books are as follows: Nell McCafferty, A Woman to Blame: The 

Kerry Babies Case (Attic Press 1985); Michael Milotte, Banished Babies: Secret History of Ireland’s Baby 

Export Business (New Island Books 1997); June Goulding, The Light in the Window (Ebury Press 2005), 

Martin Sixsmith, The Lost Child (Pan 2010).  
160 Amnesty International, ‘Submission to the United Nations Human Rights Committee’, June 2014 p. 24. 

http://www.adoptionrightsalliance.com/historyandheritage.htm
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illegal adoption was evidenced for years through the consistent refusal of the State to investigate 

the relevant institutional settings through which the nationwide public policy of enforced adoption 

operated. The approach of the State to these connected institutional abuses of women and 

children has been fragmented and piecemeal, although consistently careful to address these 

violations as distinct issues for consideration, with each mechanism established carefully 

excluding one or more sets of potentially and likely related violations.161  

This reluctance on the part of the State to recognise these types of gendered and historical 

abuses arose as a sub-theme (‘State institutional attitudes’) within the qualitative data gathered 

for the purposes of this thesis and is discussed in detail in Chapter One (section VI). It was a 

common feature of the experiences of most of the participants interviewed. For example, when 

commenting on the disjointed approach of the State to the inter-connected historical abuses 

caused by institutionalisation of those most vulnerable in society, one participant noted that this 

approach suited the agenda of the State in downplaying and controlling the impact of these 

policies and practices of confinement. The context of this observation was particularly interesting 

in relating to how adopted persons and others are portrayed by the State as being ‘damaged’, 

depending on the type and nature of abuse suffered in any particular institutional setting. 

Participant AB1: 

“It just plays into the notion that adopted peopled are dangerous, adopted people can’t 

be trusted to have pieces of information without running off and knocking on somebody’s 

door, whereas you know as you say the comparison with the diaspora you know they’re 

allowed come and knock on as many bloody doors as they want. So you know, yeah, 

we’re in this kind of as I say kind of transition at the moment of trying to push back 

against the notion of psychological damage because it’s very convenient I think for the 

State to see damage … certainly in our experience from the institutional abuse the 

strategy is to pit people against each other, to divide and conquer, and you know 

 
161 For example:  

- The Commission to Inquire into Child Abuse published its final report in 2009; its statutory remit 

was focussed solely on institutional and educational settings of children, thus excluding the 

Laundries, Mother and Baby Homes and County Homes from its investigations (‘… a school, an 

industrial school, a reformatory school, an orphanage, a hospital, a children’s home and any other 

place where children are cared for other than as members of their families’).  

- The McAleese Report (2013) (n 20) was concerned solely with establishing the extent of State 

involvement in the operation of the Laundries.  

- The Mother and Baby Homes Commission of Investigation itself is concerned with just 14 Mother 

and Baby homes and 4 County Homes, whereas the Clann Project has estimated that there were 

‘182 institutions, agencies and individuals that it understands to have been involved in the 

separation of unmarried mothers and their children’ across the Irish state. See Chapter One 

(section IV) for more detail. 
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damage suits the state because if we’re busy fighting amongst ourselves about who’s 

more damaged well you know, then the State gets off scot-free.” 

 

Attention should be brought to bear on how the policy of enforced adoption came about and its 

implications in terms of the public private dichotomy. Arguably, the State attitude was that the 

actions comprising a policy of forced adoption were bona fide in the interests of the single 

mother, her illegitimate child and the married family – with the key objective of protecting the 

social unit of the married family – and given circumstances where it was decided that there was 

no other viable social or legal alternative to adoption available to unmarried pregnant women, 

then it became possible to both justify the policy and to confine these practices to the private 

sphere as being matters relating to the family and family life. The difficulty is that this 

conceptualisation of these issues as being fundamentally private qua secretive – distinct from all 

aspects of public life in the sense of State accountability – is still applied to the ongoing 

consequences flowing from this historical social policy. 

What is often overlooked when considering how this established practice came about, is the 

reality that there was no other viable alternative for pregnant unmarried women in Irish society 

because the State (and by extension the Church) decided to institute and operate a policy of 

segregating and confining these women due to their being pregnant outside of marriage, with 

the concurrent policy of then removing their children from their custody into the care of good 

Catholic families or Catholic institutional settings. As described by one participant interviewed for 

the purposes of this thesis, there was no choice available to any of the unmarried women and 

girls who found themselves in any of the institutional settings such as the Mother and Baby 

Homes, the County Homes, or the various other related institutional settings for unmarried 

women. To argue now that there was a choice in such settings is to ignore the reality that 

women had no choice regarding whether or not they wished to keep custody of the babies. 

Participant NO9: 

“So, again, you know, they really did not have a choice. Not one of them could ever even 

have contemplated ‘can I keep this baby?’ Because of course you couldn’t. It would be 

like saying, ‘can I walk out of here without paying?’, I mean you could, but you can’t. 

They can’t tell me that it’s like it’s something you could have done and decided not to; 

you wouldn’t be able to. There was no choice. To even talk about consent in those 

circumstances.” 
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In terms of what such a narrow approach to Ireland’s past adoption policy might mean regarding 

its potential liability under international human rights law, it must be noted that within 

international law the concept of ‘State responsibility’162 does not allow a State to justify or excuse 

any of its wrongful acts by virtue of such acts being lawful under its own internal laws163. In 

essence, this means that ‘every internationally wrongful act of a State entails the international 

responsibility of that State’, regardless of how such an act is characterised by its own domestic 

legal system.164 Significantly, this responsibility is not limited to responsibility of States towards 

States, thus rendering it applicable to State responsibility towards individuals, nor is there any 

distinction drawn between treaty and non-treaty obligations.165 

In denying the serious nature and scale of the historical practices of what was essentially 

enforced adoption, there is a deep-seated failure to acknowledge that the operation of that kind 

of policy amounted to a kind of reproductive violence166 – a severe interference with one’s 

reproductive rights and bodily autonomy, a basic denial of family life (for both the natural mother 

and the illegitimate child), the removal of a capacity to raise one’s children, the loss of parental 

skills from neglect caused by institutionalisation, and a denial of motherhood. Arguably, in 

essence it also amounted to a form of gender discrimination. Rarely are these adoption practices 

and the human rights abuses that occurred viewed through the prism of this kind of feminist 

legal perspective – they are simply not articulated in such a manner. 

 
162 Draft Articles on Responsibility of States for Internationally Wrongful Acts 2001. This is an International 

Law Commission text, approved by the UN General Assembly by resolution 56/83 of 12 December 2001. 

<http://legal.un.org/ilc/texts/instruments/english/draft_articles/9_6_2001.pdf> accessed 1 November 2019. 
163 Professor James Crawford, ‘Articles on Responsibility of States for Internationally Wrongful Acts’ United 

Nations Audio-visual Library of International Law (2012). 
164 Ibid 3. ‘Article 2 sets out the required elements for the existence of an internationally wrongful act: (a) 

conduct attributable to the State, which (b) is inconsistent with its international obligations. One notable 

feature of this provision consists in the absence of any requirement concerning fault or a wrongful intent 

on the part of the State in order to ascertain the existence of an internationally wrongful act. This does not, 

of course, imply that the element of fault has no place in the law of State responsibility. Rather, it reflects 

the consideration that different primary rules on international responsibility may impose different standards 

of fault, ranging from “due diligence” to strict liability.’ 
165 Ibid. See also Professor Siobhan Mullally, ‘Mellet v Ireland: Legal Status of the UN Human Rights 

Committee’s views’ (Centre for Criminal Justice and Human Rights, University College Cork, School of Law 

Blog, 16 June 2016) <https://blogs.ucc.ie/wordpress/ccjhr/2016/06/16/mellet-v-ireland-legal-status-un-

human-rights-committees-views-2/> accessed 31 October 2019. 
166 See Rosemary Grey, ‘The ICC’s First ‘Forced Pregnancy’ Case in Historical Perspective’ (2017) 15 

Journal of International Criminal Justice 905. Grey defines reproductive violence as ‘[V]iolence which 

involves a violation of reproductive autonomy or which is directed at people because of their reproductive 

capacity’.(Grey, 906) In the context of international criminal law, she observes that while it has not been 

‘completely overlooked’, most forms of reproductive violence have not been addressed. (908.) 

http://legal.un.org/ilc/texts/instruments/english/draft_articles/9_6_2001.pdf
https://blogs.ucc.ie/wordpress/ccjhr/2016/06/16/mellet-v-ireland-legal-status-un-human-rights-committees-views-2/
https://blogs.ucc.ie/wordpress/ccjhr/2016/06/16/mellet-v-ireland-legal-status-un-human-rights-committees-views-2/
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A recent expression of symphysiotomy in a 2019 report of the UN Special Rapporteur on 

violence against women,167 is worth noting as it conveys this slow and complex evolution in 

recognising the range of gender-based violence that women and girls can suffer beyond sexual 

abuses 168. The scope of the report concerned ‘different forms of mistreatment and violence that 

women experience in reproductive health services with a focus on childbirth and obstetric 

violence’.169 For the Irish context, the Special Rapporteur referred to the practice of 

symphysiotomy and reiterated the past recommendations of UNCAT and CEDAW to Ireland 

regarding this practice.170 However, it was the manner in which the Special Rapporteur chose to 

articulate and frame these gendered human rights abuses that was most notable. The Special 

Rapporteur noted that she would rely principally on the terms of ‘mistreatment’ and ‘violence 

against women’ in her report as they comprised ‘existing terms’ in international human rights 

law.171 She stated that she would occasionally use the term ‘obstetric violence’ in certain 

contexts (‘when referring to violence experienced by women during facility-based childbirth’), but 

that the term was not yet in common use in international human rights law, being only accepted 

at a regional level in South America.172 

At a conference held in Boston College in November 2018, Professor Ruth Rubio-Marín 

delivered a lecture entitled ‘Reparations for Historical Institutional Violence: Learning from 

Transitional Justice?’, at which she too spoke of the failure of international human rights law to 

encompass the range of violence suffered by women.173 Notwithstanding that international 

human rights law is gradually becoming more gendered in certain respects, and the acceptance 

 
167 UN General Assembly, ‘Report of the Special Rapporteur on violence against women, its causes and 

consequences on a human rights-based approach to mistreatment and violence against women in 

reproductive health services with a focus on childbirth and obstetric violence’, A/74/137, 11 July 2019. 
168. Ibid para. 12. The overarching context of this discussion took place under a heading of “Manifestation 

of mistreatment and gender-based violence in reproductive health-care services and during facility-based 

childbirth”; however, the Rapporteur noted that although she would use the term “obstetric violence”, the 

term was not yet in common use in international human rights law. She noted that it had been accepted at 

a regional level in South America. 
169 Ibid para. 8. 
170 Ibid 20. Symphysiotomy was discussed under the heading of “Manifestation of mistreatment and 

gender-based violence in reproductive health-care services and during facility-based childbirth” (section 

C). 
171 Ibid 13. 
172 Ibid. 
173 Lowell Humanities Series Lecture, Professor Ruth Rubio-Marín, ‘Reparations for Historic Institutional 

Violence: Learning from Transitional Justice?’, 1 November 2018. 

<https://www.youtube.com/watch?v=NfDJcwXYpJI> accessed 22 March 2019. Conference at Boston 

College, ‘Transitional Justice, Truth-telling, and the Legacy of Irish Institutional Abuse’, 1-2 November 2018.  

https://www.youtube.com/watch?v=NfDJcwXYpJI
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of many UN Treaty Bodies that serious human rights abuses occurred in these institutional 

settings.174 

Rubio-Marín observed the failure or lack in these international human rights treaties – what she 

termed an ‘insufficiency’ — in terms of explicitly setting out or portraying any ‘practices that 

amount to different forms of reproductive violence’.175 Reproductive violence was defined as 

follows: 

Reproductive violence broadly understood as severe interferences against reproductive 

free will or autonomy, reproductive bodily functions, or motherhood/fatherhood 

deprivation through removal by force through illegal adoption … the removal of capacity 

to care and raise one’s children, but many other practices think of the fact of illegal 

detention … and that that means for women the loss of the possibility to mother, or think 

for instance … the loss of parental skills because of the neglect that institutionalised 

children were subject to. So, in other words, to this day, despite fact that the human 

rights corpus has become more gendered, there’s insufficient spelling out (maybe with 

the exception of forced abortions and sterilisations which have been recognised as 

international crimes) there is insufficient spelling out of the different modalities of 

reproductive violence that women are subject to.176 

 

While accepting that there are broadly defined categories of harm that apply to men and women, 

she wondered ‘at the consequences’ of using these generic categories to address women’s 

unique or specific experiences of violence, particularly as the primary victims of such wide-

ranging categories were generally or traditionally accepted to be male.177 

In criticising the approach of the Irish State to these forms of violence in the Magdalene 

Laundries, an apparent disconnect can be observed between the abuses that took place and 

the State’s understanding of such events:  

So, when the Irish Government argues that the findings of a government inquiry into 

state involvement in the Magdalene Laundries, which confirms the practices I’ve 

described, demonstrate that there’s no factual evidence to support allegations of torture 

 
174 Ibid from minute 22, approximately.  
175 Ibid.  
176 Ibid.  
177 Ibid. 
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or ill-treatment, one has to wonder what the by default understanding of torture or ill 

treatment of the Irish government is.178 

 

Rubio-Marín also observed that although there is an increasing awareness and discussion of 

gendered violence in international law (e.g. the Istanbul Convention regarding domestic violence 

and its adoption and entry into force in the Council of Europe framework and the possibility of 

drafting a general UN convention on violence against women), the definitions of such violence 

remain ‘too narrowly conceived as sexual violence or intimate partner violence, leaving out 

expressions of coercive imposition of gender roles which would allow us to see the compound 

effect of multiple forms of structural discrimination on women’s lives’.179 

As so clearly articulated by Rubio-Marín, there is an evident failure to address the spectrum of 

reproductive violence that women can be subjected to, and the impact that this has on family life 

– including on children and in their later lives as adults (in this context, as adopted persons). 

Arguably, failing to coherently and comprehensively articulate these abuses stems from their 

confinement to the private sphere and the resulting lack of legal and human rights language 

surrounding the range of reproductive and family violence that the State committed through its 

history of adoption practices.  

Rendering the dichotomy is crucial in relation to historical practices of illegal adoption, because 

adoption is naturally found at the heart of family life and the private sphere. Being constrained to 

the realm of the private sphere allows the State to adopt a restrictive approach; in this case an 

approach that is overwhelmingly secretive and exclusionary, resulting in inferences of negativity 

and shamefulness being cast on those involved, and by default denying the exercise of agency 

and self-determination on the part of natural mothers and adopted persons. It also facilitates the 

evasion of a broader social reckoning with this aspect of the State’s past and its past policies. 

Finally, and perhaps most importantly, it enables a repudiation of the harm that was suffered.  

  

 
178 Ibid.  
179 Ibid. 
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VI. Conclusion  

In this chapter, it is argued that the State continues to assert a sustained degree of control over 

the regulation of these historical adoption practices through its narrative of closure, on its terms, 

and the maintenance of a gendered divide regarding its legal approach to these human rights 

abuses.  

Regarding the conceptualisation of temporality when approaching these historical practices and 

their ongoing repercussions, the role of law and its regulation of time in the context of harm or 

abuse has serious and far-reaching consequences in terms of how legal responses are framed. 

This is because law can be used by the State to both curtail potential legal remedies and silence 

testimonies of survivors by emphasising the historical nature of the abuse claims and the need 

for closure, while simultaneously failing to recognise the ongoing rights violations that continue to 

occur. Broadly, it can be argued that this use and practice of law, and the related difficulties 

surrounding how survivors can access justice and the legal system, can be framed in terms of a 

disjointed temporality: ‘The legal system itself exhibits the splitting temporality … while law 

functions to judge and regulate behaviour in the past, justice is always indefinitely postponed, 

deferred into an indeterminable future.’180 This conflicting sense of legal time can create a kind of 

dual dissonance that ultimately hinders the ability of law to respond effectively to these claims, 

and it is an approach that seems to be widely employed by the State in its legal responses to 

historical abuses of women and girls and historical practices of illegal adoption.  

Furthermore, the maintenance of a public private dichotomy causes all claims of human rights 

abuses arising from historical practices of illegal adoption to be firmly and consistently relegated 

to the private sphere. To this end, we see the State’s almost reiterative emphasis on the privacy 

concerns of the natural mother, and the need for the State to take action to protect this notion of 

privacy while failing to address the broader balance of human rights that must be achieved and 

continuing the culture of shame and secrecy that has long surrounded practices of adoption in 

this State. Applying a feminist legal methodology of moving beyond the rigid female 

subordination/male dominance model of gender in order to notice human vulnerability as it 

emerges across this public private divide would allow a broader conceptualisation of these 

abuses. 

Drawing on this approach enables a more precise rendering of the human rights abuses suffered 

by those affected by historical practices of illegal adoption (the natural mother, the illegitimate 

 
180 Elizabeth Grosz, Time Travels, Feminism, Nature, Power (Duke University Press 2005) 8. 
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child, and the natural father) and enables a more effective capturing of the broad range of harm 

suffered. Thus, encompassing abuses that are typically unexpressed and unrecognised by the 

Irish State due to its approach of confining such abuses to the private sphere.  

The benefit of articulating the abuses in such a manner, as to enable their transition from the 

private sphere to the public domain (while recognising the masculinist powers exercised by the 

State even in apparent liberation of such concerns), is that it forces the State to move beyond its 

long-held narrative of privacy (i.e. the privacy of the natural mother) that effectively functions as 

its proxy for the culture of secrecy surrounding historical adoption practices, and which it has 

consistently referred to as being the chief and often sole consideration regarding such matters. It 

also allows for the matter of the natural mother’s reproductive autonomy and reproductive rights 

to finally come into focus.  

Ultimately, it is vital that the State radically alter its control of the oversight of historical adoption 

practices and its containment of these practices within the private sphere, as only then will it 

become possible for the State to explore appropriate legal options for those affected. In other 

words, the State must engage in a more transparent and open approach to historical adoption 

practices, not only to recognise the harm that was caused but in order to vindicate and protect 

the various human rights involved.  

However, while the first stage of employing feminist legal approaches in order to transcend the 

dichotomy of the public private divide is of critical importance in articulating the human right 

abuses suffered in historical practices of illegal adoption, there remains the serious concern 

regarding how the State interprets the temporal dimension of such abuses. As a result, the 

manner in which the State relies on its framing of time, and its established tendency of 

historicising such abuses as belonging to the past, requiring prompt closure with limited 

accountability, is a further pressing issue of concern in relation to these historical practices of 

illegal adoption. The importance of this temporality – the need to keep these practices in the 

past and to move on — becomes of significance when discussion turns to the consideration of 

remedying (responding legally) the human rights violations related to illegal adoption practices.  
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Chapter 4 

The Transformative Potential of International Human Rights Law 

regarding Historical Practices of Illegal Adoption 

 

I. Introduction  

This thesis supports the proposition that the international legal framework of human rights can 

be exploited to push for improved legal and political responses at a domestic level. This is based 

on two primary strands of research. First, the documentary review of the engagement between 

Irish civil society actors and the international legal framework — primarily the UN Treaty Bodies 

— in the context of other historical abuses of women and girls in Ireland. Secondly, the analysis 

of the qualitative data gathered revealed a relatively positive view, on the part of civil society, of 

the potential for positive engagement between the legal framework of international human rights 

and civil society actors in Ireland regarding the legal treatment of these historical abuses. In 

summary, it was viewed as providing the means to source legal remedies, to place political and 

public pressure on the State to respond in terms of legal remedies, and to assist in achieving 

recognition of the human rights abuses that occurred.  As a result, I argue that there is potential 

to draw on international human rights law in shaping and influencing the Irish State’s legal 

responses to the harms resulting from historical practices of illegal adoption. However, the 

documentary and qualitative analysis also highlights that there are difficulties within the 

approach of the international legal framework to historical abuses of women and girls in Ireland, 

principally regarding its focus on particular forms of legal remedies: investigation, prosecution, 

punishment and redress.  

To explore these difficulties in greater detail, this chapter first considers the risks associated with 

this potential emphasis on legalism within international human rights law – legalism referring to 

the prominence of certain kinds of legal remedies being consistently recommended 

(investigation, prosecution and redress or compensation). It will also draw a short comparison 

with Canada’s treatment of its historical abuses of indigenous peoples (primarily indigenous 

women and girls). Further insight will be provided by exploring the issues raised in the qualitative 

research (building on analysis contained in Chapter Two, section V) regarding concerns on the 

part of civil society surrounding the scope and application of the existing recommendations from 

UN Treaty Bodies. One principal concern being that this legalistic application of international 

human rights law, as currently favoured by UN Treaty Bodies, focussing on particular legal 
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remedies, fails to realise its potential to support more wide-ranging legal remedies regarding 

historical practices of illegal adoption.   

There are additional difficulties associated with this limited range of proposed remedies that can 

be explained by the commonality in approach between the Irish State and the UN Treaty Bodies 

regarding legal responses to historical practices of illegal adoption. As discussed in Chapter 

Three, at both the national and international level there is a failure to respond adequately to the 

fundamental characteristics of these human rights — their gendered nature (as they affect 

women and girls) and their temporal aspect (historical practices with ongoing consequence). In 

this sense, in order to develop and then build on a clearer articulation of these harms as being 

gendered and temporal abuses, there must also be a detailed consideration of the form of legal 

remedies that are proposed, and the legal approaches taken to such legal remedies. As a result, 

this chapter considers how legal remedies to historical practices of illegal adoption might be 

framed differently, and how international human rights law could still provide the source for such 

remedies.  

This alternative conceptualisation of potential legal responses and remedies will be approached 

in two ways in this chapter. First, by drawing on the canon of transitional justice in addition to 

that of international human rights law, in order to assess how the temporal aspect to these 

abuses could be best addressed by employing a transitional justice approach. This analysis is 

supported by a further issue that emerged from the qualitative data — a clear interest in the 

transitional justice approach, and what it might lend by way of a broader range of suitable legal 

remedies for these types of historical abuses. The work of the UN Special Rapporteur on the 

sale of children, child prostitution and child pornography in her Thematic Report on Illegal 

Adoption will also be considered as it strongly supports this approach.  Secondly, such an 

alternative approach to legal remedies must be underpinned by drawing both on feminist legal 

perspectives of international law and transitional justice. In particular, the principles of 

transformative reparations and their potential application will be considered.  In this manner, the 

chapter will discuss how the transformative re-framing of the right to a remedy could offer a 

nuanced and adaptable response to the abuses that arise from historical practices of illegal 

adoption in Ireland and possibly elsewhere. 
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II. Remedies proposed by UN Treaty Bodies: The dangers of legalism within 

international human rights law? 

While the UN Treaty Bodies have generally advocated for a legal approach of independent 

investigations, prosecutions, and effective redress, limited attempts have been made by the 

State to engage fully with these possibilities, and questions remain over the long-term suitability 

of these recommendations.  Discussions regarding the content and scope of these 

recommendations arose within the qualitative data gathered, some of which have already been 

highlighted in Chapter Two (section V) and further of this analysis will be considered in section II 

of this chapter.   

I consider that at least some of these concerns regarding the UN Treaty Bodies 

recommendations, and their effect on the State’s legal responses, can be circumvented to an 

extent by being aware from the outset of the limit of law and what law can offer to survivors of 

such abuses. This means carrying out a more detailed analysis of what these concerns are 

addressing. First, the reduction of these violations to a purely civil and political rights discourse 

neglects the wider range of violations at issue (e.g. focussing simply on whether there was any 

sexual abuse overlooks not only forms of reproductive violence but rights to information and 

identity); secondly and in related terms, whether the law takes into account the gendered nature 

of the violations; and finally, the possibility that an emphasis on an overly legalistic approach 

allows States to circumvent the underlying principles of their obligations (e.g. focussing on 

criminal prosecutions or narrowly-defined State investigations allows the State to avoid its 

obligations to meaningfully address such abuses and engage with some element of truth 

recovery). Thus, these concerns could be categorised as concerns connected to or arising from 

a focus on legalism and the presumed ability of law to respond comprehensively (and in the 

same manner) to any and all types of human rights abuses.  

Arguments made regarding the limitations of legalism in the context of transitional justice are of 

relevance to the context of how international human rights law addresses serious and historical 

human rights violations1; for example, that legal, social and political realities are often overlooked 

as legalism continues to dominate legal discourse with its narrow frame of reference, isolated 

from the broader social context2. McEvoy attributes this dominance of legalism, in part, to the 

‘re-emergence and emboldening’ of international law in the wake of the Cold War, and because 

 
1 Kieran McEvoy, ‘Beyond Legalism: Towards a Thicker Understanding of Transitional Justice’ (2007) 

34(4) Journal of Law and Society 411-440. 
2 Ibid 415. 



177 
 

the appeal of law lies in its representation as offering a rational and appealing means of 

regulating or improving society.3  Indeed, it can be argued that when the focus of the 

international legal community is fixated upon ‘international standards, legal certainties, and 

political objectivity’, this ‘“thins” out the complexities of life’ and results in the broader social and 

cultural context being forgotten, which in turn diminishes the potential ability of human rights 

institutions to prevent future violence and human rights abuses.4 Other academics such as Ní 

Aoláin and Rooney have made similar observations in their critique of transitional justice, noting 

that it has an ‘overly narrow, legalistic focus that elevates certain civil and political rights and fails 

to address other pervasive social and economic realities and dynamics’ to the extent that 

‘systemic structural inequalities’ are often neglected.5 

In the context of international human rights law, a common criticism has emerged of Ireland’s 

record regarding its long history of human rights abuses of women and girls, centring on 

Ireland’s lack of a ‘prompt, independent, and thorough investigation’ of the alleged abuses, as 

well as a lack of prosecution and adequate compensatory redress schemes.6 Such censure 

persists among the international legal community notwithstanding the attempts by the State to 

address these perceived failures. These State attempts favour a narrow legal engagement with 

these human rights violations, featuring limited or constrained investigatory procedures7 and 

restrictive redress schemes.8 

 
3 Ibid 415-417. 
4 Ibid 419.  
5 Fionnuala Ní Aoláin and Eilish Rooney, ‘Transitional Justice from the Margins: Intersections of Identities, 

Power and Human Rights’ (2018) 12 International Journal of Transitional Justice 1. 
6 See Chapter Two (section IV). For example; in its Concluding Observations in 2014, the Human Rights 

Committee recommended that Ireland should ‘conduct prompt, independent and thorough investigations 

into all allegations of abuse in Magdalene laundries, children’s institutions and mother and baby homes …’ 

and regarding ‘cases of symphysiotomy’. 

United Nations Human Rights Committee, ‘Concluding Observations of the Human Rights Committee, 

Ireland’, CCPR/C/IRL/CO/4, (19 August 2014), paras. 10-11. 

See also United Nations Committee on the Elimination of Discrimination against Women, ‘Combined sixth 

and seventh periodic reports of State parties, Ireland’, CEDAW/C/IRL/6-7 (30 September 2016), paras. 

41-42, 50, 57, 59; United Nations Committee against Torture, ‘Concluding Observations of the Committee 

against Torture, Ireland’, CAT/C/IRL/CO/2, (31 August 2017); paras. 25-30. 
7 The State commissioned an ‘expert report’ regarding the Magdalene Laundries (‘Report of the Inter-

Departmental Committee to establish the facts of State involvement with the Magdalen Laundries’, 5 

February 2013) and two ‘expert reports’ regarding the practice of symphysiotomy (‘Report on 

Symphysiotomy in Ireland 1944-1984, Professor Oonagh Walsh’, and ‘Independent Review of Issues 

relating to Symphysiotomy by Judge Yvonne Murphy’ – both published 1 July 2014). It established a 

statutory commission of investigation regarding a limited number of Mother and Baby Homes and County 

Homes (Commission of Investigation (Mother and Baby Homes and Certain Related Matters) Order 2015, 

S.I. No. 57/2015). 
8 An ex gratia payment scheme was established for the Magdalene Laundries following recommendations 

made by Judge Quirke and is being administered by the Department of Justice. (‘The Magdalen 

Commission Report, Report of Mr Justice John Quirke on the establishment of an ex gratia Scheme and 
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It is arguable that the focus on legalism in the international legal context has perhaps 

inadvertently facilitated States in adopting an overly narrow approach to these abuses. The 

State can endeavour to avoid assuming any real responsibility for the abuses suffered by 

focussing on its facilitation of narrow compensation schemes and expert reports or statutory 

Commissions that are restricted in scope. Similarly, the emphasis on prosecution gives leeway 

to the State to avoid responsibility as prosecutions in Ireland are dependent on individuals 

coming forward to make complaints to An Garda Síochána (‘the Gardaí’) and on various 

evidential thresholds being met to a very high standard, by the Gardaí and the State’s Director of 

Public Prosecutions (‘DPP’), before a prosecution could be brought.9  

The qualitative data revealed that in the experience of those interviewed, even in cases where 

individuals have initiated such claims, no investigation takes place due to the significant passage 

of time that has elapsed affecting evidential requirements.10 This was one of the principal 

concerns raised in the qualitative research – this focus on criminal prosecutions, with the related 

weaknesses of being reliant on individuals to make a complaint, the police to then investigate 

despite the lapse of time, and the DPP to decide to prosecute.  Consequently, this individualistic 

legalistic approach neglects a detailed and candid examination of the broader social and cultural 

context that might allow for a sense of moral accountability on the part of the State and society 

in general, therefore sustaining the disconnect in an ongoing pattern of denial on the part of the 

State regarding elements of State involvement. 

An approach that is narrowly legalistic in this manner avoids engaging with any other potential 

guiding principles regarding how to remedy serious harms, for example no notion of public 

accountability or apology (moral repair) is considered – thus no other forms of redress such as 

rehabilitation, measures of satisfaction or guarantees of non-recurrence, are borne in mind. 

Instead, it would appear that the focus remains on establishing a restricted tort-based model of 

compensation and limited investigative inquiry.  

 
related matters for the benefit of those women who were admitted to and worked in the Magdalen 

Laundries’, May 2013). Note the Office of the Ombudsman published a scathing report in November 

2017, criticising the Department’s oversight of the scheme. (Office of the Ombudsman, ‘Opportunity Lost, 

an investigation by the Ombudsman into the administration of the Magdalenes Restorative Justice 

Scheme’ (November 2017)) 

An ex gratia payment scheme was established regarding symphysiotomy, overseen by Judge Harding 

Clark, appointed as an ‘independent assessor’, and a report was published in November 2016 (Judge M. 

Harding-Clarke, Report on the Surgical Symphysiotomy Ex-gratia Payment Scheme, (19 October 2016)). 
9 The burden of proof in criminal prosecutions is beyond a reasonable doubt and any criminal investigation 

would require, at a minimum, corroborating evidence such as institutional records, corroborating 

witnesses, and a defendant(s) who/that are also compos mentis. From the point of view of a criminal 

prosecution, the quality of witnesses and documentation is significantly eroded with the passage of time. 
10 See Chapter One (section VI).  
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Parallels with the Canadian experience of responding to historical abuses - contrasting 

experiences of legalism  

Two examples can be briefly discussed and compared in this context to consider an over-

reliance on legalism in framing legal responses to historical and systemic human rights abuses 

affecting women and girls. Both involve Canada’s treatment of its indigenous peoples; the first is 

the Indian Residential Schools11 Settlement Process12 (which illustrates the dangers of an overly-

legalistic response at a domestic level) and the second is the National Inquiry into Murdered and 

Missing Indigenous Women and Girls13 (which had national and international elements).  The first 

example echoes many of the weaknesses of the Irish State approach to its history of abuses of 

women and girls and the risks posed by an over-emphasis on legalism in domestic responses, 

while the second example ultimately suggests that this risk can be circumvented through 

adopting a broader human rights approach to such abuses.  

Academic and lawyer Kathleen Mahoney was the chief negotiator of the ‘Indian Residential 

School’s Settlement Agreement for the Assembly of First Nations’ and has written 

comprehensively about her experiences and views of the approach adopted by the Canadian 

 
11 The Indian Residential school system was established and funded by the Canadian state but run and 

administered by Christian churches from the 1880s into the late twentieth century. It resulted in a vast 

range of serious and systemic human rights violations being perpetrated systematically across 

generations of Indian communities throughout Canada. 

The Residential School System, Indigenous Foundations, University of British Colombia. 

<https://indigenousfoundations.arts.ubc.ca/the_residential_school_system/> accessed 1 October 2019. 
12 This refers to the lengthy negotiations of the Indian Residential Schools Settlement Agreement (8 May 

2006). <www.residentialschoolsettlement.com/settlement.html> accessed 3 October 2019.  
13 In Canada, there is a destructive and systemic pattern of violence against Indigenous women and girls – 

a pattern clearly demonstrated by the high number of disappearances and murders of these women, 

particularly over the last century. The exact number of missing and murdered indigenous women in 

Canada is still unknown. Reported rates of violence, including domestic violence and sexual assault, are 

3.5 times higher than those for non-indigenous women; young indigenous women are five times more 

likely than other Canadian women of the same age to die as a result of violence.  

Committee on the Elimination of Discrimination against Women, Report of the inquiry concerning Canada 

of the Committee on the Elimination of Discrimination against Women under article 8 of the Optional 

Protocol to the Convention on the Elimination of All Forms of Discrimination against Women, 

CEDAW/C/OP.8/CAN/1, 30 March 2015, para. 3ff. 

See also: 

- Human Rights Watch, ‘Those Who Take Us Away: Abusive Policing and Failures in Protection of 

Indigenous Women and Girls in Northern British Columbia, Canada’, Report, 2013; 

- Native Women’s Association of Canada, ‘Sisters in Spirit 2010 Research Findings’, Report, 2010; 

- Royal Canadian Mounted Police, ‘Missing and Murdered Aboriginal Women: A National 

Operational Overview’, Report 2014. 

https://indigenousfoundations.arts.ubc.ca/the_residential_school_system/
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government regarding the Settlement Agreement.14 She argues that a fundamental misstep on 

the part of the Canadian government was the exclusion of survivors from the design and 

establishment of an alternative dispute resolution (‘ADR’) process to deal with claims for 

compensation, despite the government having previously engaged in widespread public 

consultations to agree guiding principles to underpin any potential ADR mechanism.15 This 

exclusionary approach demonstrated a basic misunderstanding of the central element of 

reconciliation which is the inclusion of the targeted group – those harmed – and their 

perspective into the resolution process.  

Mahoney considers that the ‘retreat from a restorative, reconciliatory justice model towards a 

British common-law based torts model’, as ultimately adopted by the government, was a 

significant flaw in the process.16  The only legal issues to be resolved from a torts based or 

common-law point of view, were the individual cases of physical and sexual abuse and unlawful 

confinement. This meant that the ‘more general issue of the morality and legality of the 

residential schools system per se’, and the resulting collective harms to the larger social group 

through the exercise of government policy (e.g. emotional and psychological harm in terms of 

connection to the community, etc.), were overlooked and excluded.17   

These shortcomings are common to the Irish experience. For example, the exclusion of survivors 

participating in any pre-consultation process or design of any legal model/process being 

proposed to resolve the complaints of past abuses as other weaknesses described in this 

Canadian context; ‘the lack of provision of interim awards for the elderly, the overly long and 

complicated application process, and the failure to provide for the healing needs of the survivors 

and their families through provision for healing, a truth commission.’18 Additionally, there was no 

allowance for any of the sex or gender specific violations and claims made by survivors, such as 

sexual violence, pregnancy, forced adoption, none of which was considered eligible for 

 
14 Kathleen Mahoney, ‘The settlement process: A personal reflection’ (2014) 64(4) University of Toronto 

Law Journal 505. The negotiations or discussions regarding the State’s legal response to ‘the rapidly 

increasing numbers of claims being filed in the courts by survivors of residential schools’ began in the early 

1990s. Kathleen Mahoney’s involvement began with her invitation to a meeting by the Deputy Minister for 

Justice in 1997. See also Kathleen Mahoney, ‘The Untold Story: How Indigenous Legal Principles 

Informed the Largest Settlement in Canadian Legal History’ (2018) 69 University of New Brunswick Law 

Journal 198; and Kathleen Mahoney and Patricia Lundy, ‘Representing Survivors: A Critical Analysis of 

Recommendations to Resolve Northern Ireland’s Historical Child Abuse Claims’, (2018) 7 The Annual 

Review of Interdisciplinary Research 2. 
15 Kathleen Mahoney, ‘The settlement process: A personal reflection’, (2014) 64(4) University of Toronto 

Law Journal 505, 509. 
16 Ibid. 
17 Ibid. 
18 Ibid 512.  
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compensation. The mechanism adopted ‘compensated female claimants as long as they were 

harmed in the same way as the male claimants’.19  

A subsequent change in approach eventually resulted in an improved system of compensation, 

other financial supports (e.g. for legal fees, early payment for the elderly) and the establishment 

of a Truth and Reconciliation Commission.20 However, problems persisted regarding the element 

of financial redress. The hyper-adversarial approach ultimately adopted by the Canadian 

Government regarding redress, reliant as it was on overly legalistic argumentation and tactics, 

resulted in many practical difficulties for survivors attempting to navigate the Settlement 

Agreement (e.g., delayed compensation payments, narrow interpretation of the Settlement 

Agreement, victim-blaming, refusal to provide documents, etc.) and the persistent perspective of 

many involved in the Settlement Agreement that it consisted of ‘a form of welfare, or a “gift” … 

as opposed to a holistic set of reparations for mass fundamental human right violations.’21    

Many years later, in August 2016, the National Inquiry into Missing and Murdered Indigenous 

Women and Girls (‘MMIWG’) was established by the Canadian Government with a mandate to 

examine and report on the systemic causes of all forms of violence against Indigenous women 

and girls in Canada by looking at patterns and underlying factors.22  The MMIWG was initially 

beset with difficulties. A pre-inquiry design process was undertaken entailing considerable levels 

of public engagement with affected communities and resulted in a thematic report regarding 

how the inquiry should function and what its terms of reference should include23; however, the 

terms of reference that were eventually published were more general in content and did not 

include any reference to a ‘human-rights based approach’24 amongst other issues identified by 

 
19 Ibid 511. 
20 Ibid 516-520. For a short summary of what the Settlement Agreement included, see also Professor 

Kathleen Mahoney, ‘Personal Experiences as Chief Negotiator of the Indian Residential Schools 

Settlement’ (Seminar Report, ‘Redressing Historical Institutional Abuse: International lessons’, Ulster 

University, 28 March 2015). 
21 Ibid 520.  
22 Terms of Reference for the National Inquiry into Missing and Murdered Indigenous Women and Girls, 3 

August 2016. The MMIWG was composed initially of five Commissioners from across the country, 

independent from federal, provincial and territorial governments and crown corporations. 
23 Crown-Indigenous and Northern Affairs Canada, National Inquiry into Missing and Murdered Indigenous 

Women and Girls, Full summary of what we heard: Final report of the pre-inquiry engagement process, 

May 2016.  
24 MMIWG Terms of Reference (n 22), para (a). Just two wide-ranging areas of focus were identified for 

the Inquiry; ‘systemic causes of all forms of violence … including underlying social, economic institutional 

and historical causes’, and ‘institutional policies and practices implemented in response to violence’. Thus, 

it omitted two issues (of four) identified in the pre-design process - law enforcement and the criminal 

justice system.  
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survivors and their families. It was also plagued with operational difficulties in terms of staffing25 

and the provision of information to those affected, to the point that the relationship with the 

communities seemed weakened26. Nevertheless, in spite of these difficulties, it appears that the 

MMIWG ultimately did decide in favour of a robust human rights approach in its analysis. In its 

final report, it refers to the need to establish a new framework for indigenous rights and relations 

in Canada27, to be achieved in part through an emphasis on ‘accountability through human 

rights tools’28.  In particular, MMIWG relied on a number of international legal treaties (e.g. 

CEDAW) because it considered that such international legal instruments29 ‘can help Indigenous 

Peoples hold governments to account by identifying both specific measures and broader 

obligations the state has to ensure the safety and security of Indigenous women, girls, and 

2SLGBTQQIA people’30.  Following on from its emphasis on human rights as imposing valid and 

critical legal obligations on the State, MMIWG also referred to its ‘Calls for Justice’ — its final 

recommendations — as ‘legal imperatives’ rather than mere optional recommendations.31 It 

stated they arose from ‘international and domestic human and Indigenous rights laws’ – once 

again stressing the human rights legal imperative – and noted that Canada ‘has a legal 

obligation to fully implement these Calls for Justice’.32  

 
25 For example, within a couple of months there was a resignation of two Executive Directors in quick 

succession, a Commissioner (who was not replaced), the resignation of the Director of Research and lead 

Commission Counsel. See ‘Q&A: Marilyn Poitras on why she resigned as MMIWG Commissioner and her 

hopes for change’, CBC News (Canada, 16 July 2017). See also ‘MMIWG inquiry commissioner says 

extension could mean new leadership’, CBC News, (Canada, 5 December 2017). 
26 See Native Women’s Association of Canada, Report Card, December 2016, p. 2. See also NWAC, 

‘Report Card on National Inquiry into Missing and Murdered Indigenous Women and Girls’, May 2017, pp. 

1-4 
27 ‘Reclaiming Power and Place’, Executive Summary of the Final Report, National Inquiry into Missing and 

Murdered Indigenous Woman and Girls, p.12: ‘The framework of encounter and of relationship also 

emphasizes the potential for change at all levels, not just at the state or government level. It provides a 

powerful lens – a call for justice – through which we can imagine a new and brighter future, with safety, 

health, and healing for Indigenous women, girls, and 2SLGBTQQIA people and the families who have lost 

those most important to them’. 
28 Ibid 15. ‘… the testimony presented to the National Inquiry demonstrates an unacceptable breakdown 

in the recognition of Indigenous women and 2SLGBTQQIA people as human and Indigenous rights 

bearers, according to a robust structure of instruments and law. As such, we maintain that contemporary 

human rights protections can be helpful tools in making sure these rights are respected and upheld’. 
29 Ibid 16. It listed the International Convention on the Prevention and Punishment of the Crime of 

Genocide (PPCG), the International Convention on the Elimination of All Forms of Racial Discrimination 

(ICERD), the International Covenant on Civil and Political Rights (ICCPR), the International Convention on 

Economic, Social, and Cultural Rights (ICESCR), and the Convention on the Elimination of All Forms of 

Discrimination Against Women (CEDAW), the Convention on the Rights of the Child (UNCRC), and the 

United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP). 
30 Ibid. 
31 Ibid 54. 
32 Ibid. See also ibid 2. The chief finding of the MMIWG is legally significant as well as being of profound 

importance for the affected indigenous communities in Canada, as it found that based on the evidence it 

gathered — being largely based on extensive oral testimonies — the level of violence was so extreme as 
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By way of some examples, the comprehensive Calls for Justice included the acknowledgement 

and recognition of cultural rights of indigenous peoples, the protection of the right to health of 

indigenous peoples (specifically women and girls), the fulfilment of economic rights to safe 

housing, clean water and adequate food, a call on the State to implement the recommendations 

of past public inquiries and reports regarding policing, criminal justice and indigenous 

communities, a call for various legislative criminal reforms of the justice system, an increase in 

representation of indigenous peoples in the media and broadcasting, amongst many, many, 

others areas of suggested reform and action.33 

In conclusion, it is evident that while the earlier legal response of Canada relied heavily on a 

narrow, compensatory-focussed, legalistic approach and did not draw on any human rights law 

in its interpretation of its obligations, the response of the MMIWG offers a complete contrast in 

legal approach.  A crucial difference being that it used a generous interpretation of international 

human rights law (a variety of treaties34) as a legal basis for imposing wide-ranging obligations 

on Canada to respond to the human rights suffered. The calls for action were not limited to 

compensation or investigation but extended to a breadth of measures intended to address the 

human rights abuses and their ongoing effects in the most holistic of ways, across all aspects of 

society.  

Thus, while a narrow and arguably legalistic focus has so far emerged from the responses of the 

UN Treaty Bodies to Ireland’s legal responses to its history of abuses of women and girls, there 

remains the possibility for domestic responses (e.g. national inquiries) to adopt a human rights-

based approach by drawing on international human rights obligations to impose broader 

obligations on the State, and evidently the same option is available to the UN Treaty Bodies in 

their approach to their Concluding Observations to the Irish State.  

  

 
to amount to an overarching and prolonged act of genocide against First Nations, Inuit and Métis women, 

girls, and 2SLGBTQQIA people. It stated: ‘This genocide has been empowered by colonial structures, 

evidenced notably by the Indian Act, the Sixties Scoop, residential schools, and breaches of human and 

Inuit, Métis and First Nations rights, leading directly to the current increased rates of violence, death, and 

suicide in Indigenous populations.’ 
33 Ibid 54-85. 
34 n 51. 
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III. Transitional justice and legal remedies  

Transitional justice has been defined as ‘a response to systematic or widespread violations of 

human rights’, seeking ‘recognition for victims’ as well as promoting peace and reconciliation.35  

Its origins are found in societies making transitions to peacetime from periods of internal conflict 

and/or prolonged violence involving State actors, and how the law can be utilised to assist with 

such transition in addressing the human rights violations that occurred. Nonetheless, its 

underlying or motivating principle could be applied to societies attempting to address a lengthy 

period of systemic human rights abuses with varying levels of State involvement. As noted by the 

International Centre for Transitional Justice, such social and legal transformation within society 

can take years to occur.36 Arguably there is an opportunity to learn from transitional justice and 

apply some of its principles to the instances of systemic and serious, gendered, and historical 

human rights violations in the Irish context. There are commonalities to the types of human rights 

violations that warrants consideration of how the approach of transitional justice could be 

applied. 

First, the social setting; this is not one of internal conflict in the sense of any military interventions 

or authoritarian regimes; however, the sustained and widespread nature of the violations could 

be described as a form of ongoing social hostility and aggression towards a particular social 

group (i.e. unmarried women, girls, and their illegitimate children). Secondly, the nature of the 

harm is also relevant as the violations are serious and affect a significant portion of the 

population and/or target specific communities, causing inter-generational effects. Thirdly, the 

element of State involvement is also a common feature, as State actors are involved to varying 

degrees, e.g. either through positive acts of instituting and supporting social policies causing the 

abuses or through acts of omission of failing to act to correct institutionalised forms of abuse. 

Fourthly, these abuses often span decades, thus incorporating a significant temporal dimension 

regarding these abuses. Finally, there is generally an eventual need to address these abuses at 

a broad societal level, ideally by adopting a transformative approach to the handling of the 

abuses through investigations, inquiries, reparations, and other broader legal measures such as 

access to information and records, memorialisation, and establishing a public record.  

 
35 International Center for Transitional Justice, What is Transitional Justice?, 2009.  
36 Ibid.  
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In addition, the UN General Assembly Basic Principles on the Right to a Remedy and 

Reparation37 (‘the Basic Principles’) form the ‘primary basis for international approaches to 

reparation’38, drawing on existing international legal norms and essentially codifying these 

sources of legal obligations into the rights and obligations outlined in the Basic Principles. These 

approaches to reparations can be summarised as including a number of measures, such as 

restitution (restoring the victim, where possible, to their original situation before the violations 

occurred, e.g. ‘restoration of liberty, enjoyment of human rights, identity, family life and 

citizenship’), compensation for any damage caused ‘as appropriate and proportional to the 

gravity of the violations’, rehabilitation to include legal and social services as well as medical and 

psychological, measures of satisfaction to ensure that continuing violations are stopped and to 

assist in the full and public disclosure of the truth as to the violations that occurred (e.g. 

‘assistance in the recovery, identification and reburial of the bodies’, ‘public apology, including 

acknowledgement of the facts and acceptance of responsibility’, ‘commemorations and tributes 

to the victims’); and finally guarantees of non-repetition such as the provision of human rights 

education to all sectors of society.39 These measures of reparation are comprehensive in scope, 

and therefore offer room for ‘generous interpretation’40 concerning States’ responsibility for the 

provision of remedies.   

What is of interest are the common legal remedies to be found between the transitional justice 

canon and this international legal right to a remedy in international human rights law – measures 

of satisfaction and guarantees of non-repetition. However, despite this overlap, there is little 

analysis of how these measures – common to transitional justice and international human rights 

law – have been or could be better applied to serious and systemic violations in the context of 

international human rights law.  Such remedies (measures of satisfaction and guarantees of non-

repetition) are rarely advocated for, or applied, through the framework of international human 

rights law. As noted, the recommendations of the UN Treaty Bodies to Ireland regarding 

historical abuses of women and children concentrate on the legal approach of investigations, 

prosecutions and redress.41  

 
37 Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations 

of International Human Rights Law and Serious Violations of International Humanitarian Law, G.A. Res. 

60/147, at 7, U.N. Doc. A/RES/60/147 (21 March 2006). 
38 Fionnuala Ní Aoláin, Catherine O’Rourke, Aisling Swaine, ‘Transforming Reparations for Conflict-Related 

Sexual Violence: Principles and Practice’ (2015) 28 Harvard Human Rights Journal 97, 118. 
39 The Basic Principles (n 37) paras. 18 -23. 
40 Ní Aoláin, O’Rourke, Swaine (n 38) 123. 
41 See Chapter Two (section VI) for discussion of what UN Treaty Bodies have recommended to two other 

countries dealing with similar instances of historical practices of illegal adoption – Spain and Australia.  
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Thus, in the Irish context of historical human rights abuses of women and girls, the broad focus 

has been on enforcing the right to a remedy in international human rights law through methods 

of compensation and legal intervention (investigations, prosecutions and punishment), with 

limited consideration of other common measures of satisfaction that have been utilised more 

readily in the related legal framework of transitional justice.  Perhaps such measures are 

perceived as being firmly part of the transitional justice canon rather than international human 

rights law as per the relevant treaties and their treaty bodies, with the result that they are not 

generally considered for application to wider settings of systemic and serious human rights 

violations. There is no reason why this should continue to be the case, as although it is 

understood that transitional justice developed in response to societies transitioning to post 

conflict and democratic regimes, it is becoming more common to see its frameworks ‘now also 

invoked to address specific historical wrongs in stable regimes, and from victim-oriented 

perspectives in contemporary international human rights law’.42  

The nexus between transitional justice and international criminal justice is also worth briefly 

considering at this point regarding the ability of law to interpret time and its potential for flexibility.  

One of the positive attributes of international criminal law and its approach to historical injustice, 

is its characteristic of not applying any statute of limitations to international crimes as defined by 

the Rome Statute43 of the International Criminal Court44. Thus, when considering legal responses 

to historical abuses or injustice, international criminal law offers a more fluid recognition of time 

as being malleable in relation to such abuses as opposed to the usual fixed interpretation of time 

in a legal sense at a national level. Indeed, some would argue that there is an increasing 

acceptance ‘as customary international law’ that statutes of limitations are not applied and 

should not apply by way of principle to the crimes that can be prosecuted pursuant to 

international criminal law (e.g. genocide, crimes against humanity, and war crimes). 45 Thus, this 

would essentially mean that ‘the past is never and nowhere closed by law’ in that specific legal 

context of international criminal law (and the forms of historical injustice with which it can be 

concerned).46 

In employing a flexible interpretation of law’s temporal dimensions and applying such an 

interpretation to ‘historical injustices in societies not undergoing regime change’ (as is the case 

 
42 Karen Knop and Annelise Riles, ‘Space, Time, and Historical Injustice: A Feminist Conflict-of-Laws 

Approach to the Comfort Women Agreement’ (2017) 4 Cornell Law Review 853, 866. 
43 Rome Statute of the International Criminal Court 1998, article 11. 
44 Knop and Riles (n 42) 892. 
45 Ibid 893/894. 
46 Ibid. 
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in Ireland), it is important to recognise that the temporal dimensions of transitional justice are 

similar to that of international criminal law.47 In this manner, it has been argued that transitional 

justice adopts a similar interpretation of the application of time to historical injustices or abuses 

as applied in the context of international criminal law, because of the fundamental acceptance 

by transitional justice that any historical claim is ‘always morally or politically openable’.48 

As discussed in Chapter Three, the temporal aspect of historical practices of illegal adoption is 

often overlooked; with an emphasis being placed domestically on limiting and confining 

prospective legal claims and remedies as far as possible. The Statute of Limitations proves an 

almost intransigent barrier at the national level, and a key characteristic of the State’s approach 

is that any abuses of this nature belong firmly in the past, with little apparent need for 

accountability in the present. This contrasts with the potential that is offered by a transitional 

justice approach, on the basis that transitional justice ‘understands any historical claims as 

always morally or politically openable’.49  As a result, I consider that the legal framework of 

transitional justice could offer a more adaptable legal environment within which to consider legal 

claims stemming from historical human rights abuses.  

In the context of using transitional justice as an ‘evaluative lens’50 to consider past exploitative 

labour practices in the context of the Magdalene Laundries and Indigenous Australian peoples, 

and the legal obstacles faced by survivors of such survivors, Gallen and Gleeson provide an 

overview of the academic analysis that considers that transitional justice can be applied in a 

broader context to consider ‘structural harms beyond post-conflict contexts’, and which can be 

applied to post-colonial settings.51 This body of work is described as demonstrating a trend of 

‘growing recognition of the value in applying transitional justice as an evaluative framework to 

inquiries into historical abuse’. 52 Reference can be made to the work of Joanna Sköld who used 

transitional justice in considering inquiries into institutional child abuse in a number of 

jurisdictions across Europe; the work of McAlinden and Browyn Naylor considered the use of 

both transitional and restorative justice theories to evaluate the role of public inquiries; and 

Gallen has used transitional justice as an evaluative framework to consider the role of States in 

the context of child sex abuse in the Catholic Church.53  

 
47 Ibid. 
48 Ibid. 
49 Ibid. 
50 James Gallen and Kate Gleeson, ‘Unpaid Wages: the experiences of Irish Magdalene Laundries and 

Indigenous Australians’ (2018) 14(I) International Journal of Law in Context 43, 44. 
51 Ibid. 
52 Ibid.  
53 Ibid. 
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While this small body of academic analysis refers primarily to issues involving historical and/or 

institutional child sex abuse, the legal framework of transitional justice is equally valid in providing 

a legal forum or ‘evaluative lens’54 as a means of avoiding the typical legal difficulties that stem 

from the temporal dimension of historical human rights abuses.  

 

The Irish civil society trend towards the transitional justice model regarding historical 

abuses of women and girls  

As stated in the Introduction to this thesis, drawing on feminist legal theory in approaching 

international human rights law necessitates careful consideration of what the needs are of the 

affected women (natural mothers) and adopted persons in relation to these historical practices, 

as the danger is to otherwise apply the same treatment to all women regardless of their situation, 

and regardless of what their perspective or context is.  

Therefore, two questions should be asked regarding the harm suffered. What are the legal 

remedies being sought by the survivors of these abuses in response to the harm suffered? And 

what is actually being presented and offered to those affected in terms of legal responses? For 

birth mothers and adopted persons, is it the option of accessing personal information in their 

adoption and birth records? Is it the opportunity to be heard and to tell a story, to bear witness or 

enact a claim? Is it the option of seeking legal redress in the form of reparations (financial 

redress, a public apology, memorialisation)? A combination of all of these measures?  

In considering what survivors could be seeking by way of legal remedies, attention can turn to a 

review of the comprehensive qualitative data gathered by the Clann Project55, and its report (‘the 

Clann Report’) published in 201856. In addition to its detailed legal analysis of Ireland’s 

obligations, the Report provides valuable insight into potential alternative avenues of legal 

redress and makes a number of recommendations for the creation of ‘a Transitional Justice 

Process.’57  The Clann Report directed these recommendations at the Mother and Baby Homes 

 
54 Ibid. 
55 ‘Clann: Ireland’s Unmarried Mothers and their Children: Gathering the Data’ is a joint civil society 

initiative of Adoption Rights Alliance, JFM Research and global law firm, Hogan Lovells. The Clann Project 

spoke to 164 witnesses (survivors) and completed 77 statements, of which 73 were submitted to the 

Mother and Baby Homes Commission of Investigation. <http://clannproject.org/> accessed 2 October 

2019. 
56 Maeve O’Rourke, Claire McGettrick, Rod Baker, Raymond Hill et al, CLANN: Ireland’s Unmarried 

Mothers and their Children: Gathering the Data: Principal Submission to the Commission of Investigation 

into Mother and Baby Homes (Justice for Magdalenes Research, Adoption Rights Alliance, Hogan Lovells, 

15 October 2018). 
57 Ibid at p. 10.  

http://clannproject.org/
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Commission of Investigation (‘the Commission’), with the objective that the Commission might 

consider these proposals and make such recommendations or similar in its final report to the 

State.  

Eight recommendations make up this proposed ‘Transitional Justice Process’, and notably all of 

the recommendations are straightforward in content. There is nothing unusual or excessive 

proposed as a legal remedy, and all are eminently accessible by the State.  

In summary, the recommendations consist of the following: 

1) ‘A New Form of Investigation that Makes Access to Information its Primary Goal and is 

not Limited to Certain Institutions’: this recommendation calls on the Mother and Baby 

Homes Commission of Investigation to recommend to the State that ‘an investigative and 

truth-telling process to address institutional and structural human rights violations from 

the foundation of the Irish State’ be established, as a ‘large-scale “capstone” 

investigation’ - with a primary aim of ensuring access to information58; 

2) ‘State Apology’: it is suggested the Irish government apologise ‘on behalf of the State to 

all those women and their now-adult children and family members who suffered as a 

result of Ireland’s closed, secret, forced adoption system and the operation of the Mother 

and Baby Homes and related institutions’59; 

3) ‘Redress and Reparations’: in more detail, this recommendations states that ‘to count as 

reparation and to be understood as a justice measure, it has to be accompanied by an 

acknowledgment of responsibility and needs to be linked with other justice initiatives 

such as efforts aimed at achieving truth, criminal prosecutions and guarantees of non-

recurrence. Ex gratia schemes of the kind used in prior Irish redress schemes cannot 

constitute reparations. … In ARA’s [Adoption Rights Alliance] experience, for most 

adopted people, ‘redress’ predominantly means unfettered access to their records’60; 

4) ‘Statutory Rights and Services’: this is described as comprising the introduction of a 

number of different services – as of statutory right – ranging from access to information 

to birth certificates and unredacted adoption records, the centralisation of all adoption 

records (held by the State, religious orders and all other institutions and relevant 

agencies), access to the Commission of Investigation’s archives, tracing services, and 

the extension of the National Counselling Service. Specific reference was made to 

 
58 Ibid.  
59 Ibid. 
60 Ibid 140. 
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extend these statutory rights to those adopted overseas, particularly America, in addition 

to providing ‘a guarantee of Irish citizenship and assistance to claim such citizenship’61; 

5) ‘Acknowledgement of Responsibility by Religious Orders and Church Hierarchies’: this 

proposes that the State should do all it can ‘to encourage’ the Catholic Church to 

acknowledge its role and responsibility regarding the harm caused by its treatment of 

unmarried mothers and their children, and to also participate in any process of ‘making 

reparations’62; 

6) ‘Establishment of a Dedicated Unit to Investigate Specific Criminal Allegations’: as it 

suggests, this proposes that a dedicated unit be established for criminal investigations 

into ‘the matters discussed in these submissions’63; 

7) ‘Access to the Courts’: this refers to the amendment of the Statute of Limitations to allow 

the extension of the limitation period where appropriate, i.e. at the discretion of the 

courts64; 

8) ‘Memorialisation’: this recommended that the State should ‘provide resources to facilitate 

‘active’ and ongoing memorialisation and research and educational initiatives in order to 

preserve the history of, and acknowledge the suffering caused by, Ireland’s treatment of 

unmarried mothers and their children’65. 

 

Arguably, if the State were to institute and oversee some of its existing legal redress schemes in 

a more competent manner and in good faith, then at least some of the above recommendations 

would already have been partly met. However, the difficulty is that the State has typically 

interpreted its legal obligations in the narrowest conceivable manner, with the result that it 

contests many aspects of these human rights abuses; for example, failing to recognise all who 

were/are affected, failing to recognise the types of abuses that took place, ignoring 

recommendations of independent experts in the context of legal redress, and consistently using 

the law to silence survivors (e.g. failing to amend the Statute of Limitations, enforcing strict 

confidentiality agreements on payment of any redress). 

Many of the Clann Report recommendations as set out above were also borne out on a smaller 

scale within the qualitative research undertaken for the purpose of this thesis. Analysis of the 

qualitative data for this thesis highlighted an interesting trend in the responses from participants 

 
61 Ibid 143. 
62 Ibid 11. 
63 Ibid.  
64 Ibid 145. 
65 Ibid 11.  
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regarding the question of how the UN Treaty Body recommendations might be developed, as a 

majority of participants suggested that transitional justice could be of significance and offer a 

further potential source of legal guidance in terms of how to best respond to these types of 

human rights abuses. As outlined above, such an approach is also suggested by the Clann 

Report.  

Participant (VW1): 

“… I think the transitional justice model is a much better model of responding to a much 

more diverse range of abuses in a way that’s meaningful.”  

 

Participant (VW1): 

“I think there needs to be a paradigm shift … I think the victim needs to be front and 

centre, and the victim can only be front and centre if you have a model that facilitates 

that. Because if we look at the investigation, prosecution, redress (model) in an Irish 

context, the victim really is a bystander because it’s a matter for the DPP whether to 

prosecute. So, the advantage of a transitional justice model is that the victim needs to 

feel part of, not only an acknowledgement of the wrongdoing, but that they’re part of this 

process, that will ensure this never happens again. And that’s where I feel that there isn’t 

sufficient flexibility in the international instruments when it comes to redress, to 

acknowledge the complexities of the legal systems of individual legal states that at a 

higher level and in terms of optics it looks like it’s effective, but at a local level, there’s 

huge challenges.” 

 

Participant (VW1): 

“I think what we haven’t engaged with is the whole transitional justice area, I think it is an 

area that needs much greater consideration. Truth and reconciliation is something that’s 

underutilised. I think the traditional model has been around the acknowledgement of 

wrongdoing, apology, redress … truth and reconciliation - I think there’s huge potential 

there. And the whole area of transitional justice is underexploited, and we don’t have I 

suppose a key recommendation, like I would respectfully suggest would be having a 

model around transitional justice when these issues emerge, because I think that’s a 

comprehensive response.  It then engages the victim as a key part of the solution and it’s 

also to ensure that this never happens again. Because when we look at past wrongdoing 
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what we seem to focus on is just the past wrongdoing and the redress, whereas the 

transitional justice model actually helps you prevent whatever the wrongdoing is from 

occurring again, and I think that’s where we have not fully exploited the potential of a 

transitional justice model.” 

 

Participant (CD2): 

“There are mechanisms in transitional justice that could be applied here. And I think 

something like a Truth and Reconciliation Commission, or some similar mechanism is 

probably what’s necessary. And more than that I think we need to actually wrestle with 

writing the history of this, and in order for that to happen there has to be access to the 

information, access for information for scholars and at the moment everything is 

obsessively secret. Still.” 

 

Participant (LM8): 

“… I suppose in a way the whole treaty body system has meant breaking down your 

arguments according to convention in a way which hopefully we’ll start to get away from 

or build from. The next step is transitional justice, so I think it’ll be really exciting. … But 

who takes the responsibility? Is it the UN system, there’s a Special Rapporteur but how 

do those committees ultimately work together? They are making very similar 

recommendations, but at what point and who does the drawing together into that 

transitional justice framework? I suppose it’s up to us.” 

 

Participant (AB1): 

“I think we do need a transitional justice process. We need to acknowledge that we’ve 

come out of and in many ways still living in, for many of us still living in this difficult period. 

Bastards are still living with that shame; we are still forced to bear that shame because 

we’re not allowed to know who we are, and our family members have simple pieces of 

information that other people take for granted. We need a way of laying bare what 

happened, so that’s a first step to a sort of reparations process, and then from there 

flows everything else. Openness and transparency, in the form of access to records and 

files and other forms as well – that’s your cornerstone to move forward from this.” 
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A further sub-theme within the analysis of the qualitative data also correlated with the findings of 

the Clann Report, in relation to remedies for these human rights abuses. This sub-theme was the 

need for to provide and ensure access to information. Not just for the survivors in relation to their 

own personal records, the complete lack of which is obviously a critical failing of the State’s 

responses to these abuses, but also for society more generally in order to facilitate a 

comprehensive legal, moral and historical response and account of these historical human rights 

abuses of women and girls (and children) in Ireland.  

Aside from the broader ramifications, rather than facilitating access to such personal records for 

affected individuals, the State has continuously focussed on maintaining a policy of secrecy – 

providing either no, or the bare minimum of – access to such documentation in the interests of 

what it argues is privacy and confidentiality. The secretive and cautious operation of the State’s 

investigations into the Magdalene Laundries and the Mother and Baby Homes were referenced 

by participants, particularly as regards the transparency of the conduct of their investigations 

and the resulting documentary archives created by such investigations.  

Additionally, even in circumstances where the State has gathered in adoption records and 

related documentation from all private adoption entities in order to place them in the custody of 

the relevant statutory child and family agency (‘Túsla’), and for the purposes of managing 

access, its clear inclination remains that of ensuring concealment and secrecy of all such 

information – as is manifestly apparent in the recent Adoption and Tracing Information Bill 2016.  

 

Participant (LM8): 

“And of course, the ongoing lack of access to information for people, not just through the 

investigative process, but their lack of statutory rights to information is just continually 

abusive. ….  

Because at the moment we have this weird hybrid where the Commission of 

Investigation is on the one hand saying it all has to be private because they’re going to 

report and blame, but on the other hand they’re not really doing that at all, they’re doing 

more like a social history thing. …  but also most of the people as far as I can tell were 

only listened to by the Confidential Committee in the Mother and Baby Homes 

Commission of Investigation, there actually was no invitation on the website to go to the 

investigative committee, you were only invited to go to the confidential (committee). And 
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we were never able to establish how they chose the people to then go forward to the 

investigative one …  

… the other thing that investigation or truth telling processes should have to do is make 

as many administrative records available as possible … they’re doing more of a historical 

exercise, and I don’t understand then why the secrecy is so needed … we could have 

academics doing their analysis, we could have the police, we could have the civil courts, 

we could have a truth telling forum were people are able to speak; so I feel that there’s a 

lot of things with open access to information to the greatest extent possible that could 

start a lot of wheels that already exist that could start to grind … this access to 

information has to be the first thing that’s fixed.” 

 

Participant (CD2): 

“We covered this up. We’re still covering it up. Like, the McAleese archive is closed.  It’s 

in the Department of An Taoiseach. But you know what? We tried to get access to it 

through FOI (Freedom of Information), and they said ‘yes, it is here, but we don’t hold it, 

we don’t hold it. Well who holds it? Well nobody holds it, it’s just here in a room in a box.’ 

… The whole purpose of it being there, when they sent it there, was that it would be 

available for research.” 

 

Participant (CD2): 

“And so much is not written down anyway.  I mean people are badgered by the 

Department of Justice by telephone even though there are solicitors on record. They’re 

ringing these women at home where some of these women haven’t told their families 

what’s going on. So you’ve got all these phone calls coming for mam, or granny, and 

‘who’s ringing you granny?’ and meanwhile, these people have solicitors, it’s not 

appropriate to go around people’s legal teams, not writing things down, but this strategy 

is adopted in order to prevent things being written down. This goes back to there needs 

to be an archive of this chapter of our history. And it needs to be accessible. And if that 

means confiscating various church records, then that’s what it means.” 
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Participant (CD2): 

“We’re trying to write the history of atrocity and the people who did the atrocity, they still 

have all the records. Such copies that we might have – they’re secret. How are we 

supposed to deal with this? How will the historians write the history of this? In reality, 

there’s two histories of this now … the survivor history, which is what people see 

because they see the movies and those movies … if I suspect, aren’t half as bad as the 

reality because how could they capture the breadth of it, the scale of it, the sheer 

weighted human misery? But then you have on the other side, you have X writing 

articles, but then she does have access to the archive, saying ‘everything was absolutely 

fine, everything was absolutely brilliant in the laundries, I don’t know what you’re talking 

about‘. There’s something profoundly unsatisfactory about that. Because normally with 

academic work, it has to be checkable. It’s no good if you’re the only one with access to 

the archive. That’s not study, that’s journalism, that’s your secret source tells you, I can’t 

check it. Actually, it’s not even journalism, it’s bad journalism … 

You’ve got two competing histories of this. There’s no public record. You don’t have to 

have one versions of history, but the problem with this is that it can be denied. That’s 

more the problem. The whole suffering can be denied. They can just say it didn’t 

happen.” 

 

In conclusion, the analysis of the qualitative data revealed that the concerns regarding access to 

information include not just the rights of the individual to their personal information, but also that 

of society’s greater need to establish a public record of these abuses, in the interests of societal 

self-reflection, growth and non-recurrence. Furthermore, if there is no public record and history 

of these human rights abuses, then it becomes even easier for the State to deny either the 

existence of these abuses or the gravity and extent of such systemic and widespread human 

right violations. Thus, the remedies being sought by civil society include not only the vindication 

and protection of the individual human rights of the cohort of survivors, but also the need to 

provide mechanisms – legal or otherwise, e.g. access to information and records - by which 

society can begin to reckon with these past abuses.  
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Transitional justice and historical practices of illegal adoption: The international 

perspective 

This trend towards transitional justice is further borne out by the Thematic Report on Illegal 

Adoption66 by the UN Special Rapporteur on the sale of children, child prostitution and child 

pornography, (‘the Special Rapporteur on the Sale of Children’), as discussed in Chapter Two. 

The Thematic Report on Illegal Adoption draws heavily on transitional justice approaches in her 

study of how states ought to respond to historical practices of illegal adoption. The Special 

Rapporteur on the Sale of Children observed that victims of widespread historical illegal 

adoptions have called for principles of transitional justice to be applied to these matters, typically 

in societies transitioning from conflict or an authoritarian regime; however, she noted that this 

has rarely been done, and even when it has, it has not taken place ‘in a comprehensive 

manner’.67 It is evident from the qualitative analysis that there is also a trend materialising in Irish 

civil society for transitional justice measures to be applied to historical and systemic human 

rights abuses of women and girls.  

In terms of potential human rights approaches to these types of human rights abuses, she noted 

that the principles of transitional justice (‘truth, justice, reparation and guarantees of non-

recurrence’) should be used in the context of systemic illegal adoptions where the State 

‘tolerated or directly committed” such abuses.68 She strongly criticised the ‘piecemeal approach’ 

taken by States in the ‘few responses’ to these cases of widespread illegal adoptions, in addition 

to the common and ‘chequered pattern of denial, resistance, assistance of acknowledgement’, 

as it has resulted in the demands from victims for these transitional justice principles (e.g. truth 

and reparations) being continually ‘ignored and inadequately addressed by States’.69 Using 

Ireland as an example, the Special Rapporteur on the Sale of Children noted that ‘public inquiries 

to establish the truth and recognise the experience of victims have been incomplete and have 

failed to address the concerns of all victims.’70 

In contrast, Australia was commended as being the exception to the general piecemeal 

approach that is typically adopted by States in addressing historical and widespread practices of 

illegal adoption. The Special Rapporteur on the Sale of Children observed that the Australian 

 
66 Report of the Special Rapporteur on the sale of children, child prostitution and child pornography, 

Human Rights Council, 7 March 2017, A/HRC/34/55.  
67 Ibid para. 86. 
68 Ibid 87.  
69 Ibid 88. 
70 Ibid (particularly its footnote 89). 
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government’s decision in 2012 to ‘release’ the findings and recommendations of its inquiry into 

‘former forced adoption policies and practices’ amounted to ‘an exercise in truth-seeking’, as 

well as ‘recognition of past wrongdoing’.71 As noted in Chapter Two (section VI) of this thesis, the 

final report published by the Senate committee conducting the inquiry was certainly thorough 

and robust in its recommendations, e.g. recommending that a national framework be adopted to 

‘address the consequences of former forced adoption’72, that a formal Government apology be 

issued identifying the ‘actions and policies that resulted in forced adoption’ and the harm 

suffered as a result73, and that funding be provided to establish ‘affordable and regionally 

available specialised professional support and counselling services’ for those affected74.  

In conclusion, the Special Rapporteur on the Sale of Children noted that victims of these kinds of 

large scale illegal adoptions, will seek not only information and the truth regarding their birth and 

identity, but also seek accountability, reparations and guarantees of non-repetition through 

legislative, policy and institutional reforms; in short – ‘States must acknowledge their 

responsibility vis-à-vis illegal adoptions by anticipating strategies and adopting comprehensive 

measures to ensure accountability and provide redress to victims’.75 This approach provides a 

clear acknowledgement at an international level of the legal remedies that are most commonly 

sought by those affected by these practices, primarily the right to information, which is bound up 

with issues of State responsibility and accountability for these historical practices. This is also 

supported by the qualitative analysis undertaken for this thesis and the findings of the Clann 

Report. 

In building on this conclusion, the Special Rapporteur on the Sale of Children made numerous 

recommendations regarding the categories of actions and legal remedies that states should 

undertake in response to illegal adoption, but three can be extracted as being particularly 

relevant to this thesis and can be summarised as follows. First, states should establish 

mechanisms to engage comprehensively with survivors of historical practices of illegal adoptions 

in four principal areas, as follows; addressing the concerns of those affected (adopted persons, 

adoptive parents, natural parents) regarding circumstances of an adoption, facilitating tracing 

(‘the search for origins’), facilitating the request for reparations, ‘where appropriate’, and the 

 
71 Ibid 87.  
72 The Senate, Community Affairs References Committee, Commonwealth Contribution to Former Forced 

Adoption Policies and Practices, February 2012, para. 8.46, recommendation 1.  
73 Ibid 9.56 and 9.85, recommendations 2 and 7. 
74 Ibid 10.58, recommendation 8.  
75 Report of the Special Rapporteur on the sale of children, child prostitution and child pornography, 7 

March 2017 (n 66) para. 94. 
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provision of psychological support. 76 Secondly, regarding the adopted person’s rights to 

information and personal identity, states must ensure both the ‘right to information about one’s 

origins’ and access to information about the rights of victims of illegal adoptions, while also 

facilitating the work of representative organisations (representing survivors of illegal adoptions) 

in assisting tracing efforts.77 Finally, states should ‘ensure the right to truth, justice, reparation 

and guarantees of non-recurrence of victims of large-scale illegal adoptions’; the examples 

provided of state vindication of this right were the reform of institutions ‘involved in or incapable 

of preventing abuses’ and that the State should guarantee ‘the effective and meaningful 

participation of victims in the design and implementation of measures to obtain comprehensive 

redress’.78 

Regarding historical illegal adoption practices, the Special Rapporteur on the Sale of Children 

went a step further by also emphasising the role of transitional justice in sourcing legal 

responses and remedies ‘[A]t the international level’. She made a general recommendation 

inviting the ‘international community and international bodies’ to establish an international body 

of experts on transitional justice and illegal adoptions that could advise on and promote 

measures to provide redress to victims of large-scale illegal adoptions.79 Its focus would in part 

be on non-recurrence, as it would also be intended to prevent further similar abuses occurring 

‘through adequate legal, policy and institutional reform’.80 Therefore, it is clear that the Special 

Rapporteur on the Sale of Children placed a clear emphasis on the principles of transitional 

justice both in considering the instances of historical illegal, adoption practices and in 

determining how these instances might now be best addressed by States.  

The favouring of transitional justice as a model for seeking broader legal redress mechanisms is 

noteworthy and is by now a recurrent theme in this thesis, having featured prominently in the 

Thematic Report on Illegal Adoption by the Special Rapporteur on the Sale of Children, the 

recommendations of the Clann Report to create a ‘Transitional Justice Process’, and the 

discussion of the potential of applying transitional justice within the qualitative research 

conducted for this thesis.  

 
76 Ibid 95(i). 
77 Ibid 95(j). 
78 Ibid 95(k). 
79 Ibid 97(c). 
80 Ibid. 
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IV. Feminist approaches to legal remedies in transitional justice: 

transformative reparations  

Study of legal ethnography reveals international law’s ‘structural incapacity to address gendered 

violations’, constituting a failure ‘to name those experiences as crimes under existing universal 

legal frameworks’ – a pattern which is reflected in national legal systems.81 However, early 

critique of the feminist work undertaken in international criminal law argued that the effect of 

having the ‘identification of sexual violence as the gendered dimension of the most serious 

crimes against a group, such as genocide, reinforces the idea that rape leaves women forever 

victimized’, thus neglecting other forms of gendered sexual violence during conflict and 

overlooking the range of gendered harm that could be suffered.82 In turn, academic work 

regarding gender and reparations in the area of transitional justice was noted as being ‘attentive 

to its relationship to wider society transformation and, to some degree, to questions of women’s 

empowerment’ (e.g. through the redistribution of resources in post-conflict societies).83   As a 

result, in the field of transitional justice, a feminist legal approach has developed specifically 

regarding the legal remedy of reparations, known as ‘gender-just transformative reparations’ or 

simply as ‘transformative reparations’.  

Women’s interaction with transitional justice ‘as both objects and independent actors started as 

a politics of presence’, with the aim of making women and their experiences ‘visible’.84 This 

echoes the argument that the failure to use a feminist perspective of human rights abuses often 

results in the characterisation of harms targeting women and girls as being both unexpressed 

and inexpressible, as in the case of historical practices of illegal adoption, which are confined to 

the private sphere. 

The theory of transformative reparations developed largely in response to the failure of the Basic 

Principles85 to encompass any gender-specific dimensions86. This is not surprising given that the 

Basic Principles (as a soft law norm) essentially codify and flesh out existing legal obligations 

 
81 Fionnuala Ní Aoláin, ‘Advancing Feminist Positioning in Transitional Justice’ (2012) 6 The International 

Journal of Transitional Justice 205-228, 211. 
82 Knop and Riles (n 42) 882. Knop and Riles also draw from the work of Janet Halley and Fionnuala Ni 

Aoláin in this respect, referencing: Janet Halley, ‘Rape in Berlin: Reconsidering the Criminalisation of Rape 

in the International Law of Armed Conflict’ (2008) 9 Melbourne Journal of International Law 78; Fionnuala 

Ni Aoláin, ‘Political Violence and Gender During Times of Transition’ (2006) 15 Columbia Journal of 

Gender and Law 829. 
83 Ibid 885. 
84 Ní Aoláin, ‘Advancing Feminist Positioning in Transitional Justice’ (2012) (n 81) 209. 
85 The Basic Principles (n 37). 
86 Ní Aoláin, O’Rourke, Swaine (n 38) 114. 
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regarding the right to a remedy, thus repeating the ‘pattern of exclusion’ regarding women that 

exists in international legal standards.87  

Whilst the common or traditional understanding of reparations as a remedy relies on the concept 

of restitutio in integrum – meaning that the reparations should restore the victim to the position 

they were in prior to the human rights abuses and crimes taking place – this is often not always 

possible or even desirable in light of potential pre-existing poverty or discrimination.88 The 

approach of transformative reparations is intended to address the underlying structural causes 

of the crime or conflict, by eradicating the social and economic conditions that either enabled or 

caused the violations.89 

Gender-just transformative reparations builds on this approach by adopting a transformative 

approach to the matter of reparations for female survivors of sexual violence; it argues that such 

an approach to reparation and remedy in international law is ‘critical to gender-sensitive 

reparations’, by both providing redress to survivors ‘while also being cognizant of the social and 

economic barriers to full equality for women in many societies’.90 

Theoretical and strategic differences abound amongst academics regarding what gender-just 

transformative reparations should entail91, but for the purposes of this research, the focus is on 

the fundamental transformative potential that is offered as a result of engaging in a feminist 

approach to international law. In this respect, it is particularly influenced by the concept of 

‘feminist strategy in international law’ as articulated by Catherine O’Rourke.92 O’Rourke notes 

that the ‘designation ‘feminist’ involves inherent diversity’, as there will always be differences of 

opinion along ‘important political and theoretical axes’; however, she notes that in terms of the 

 
87 Ibid 103. ‘This pattern of exclusion, found even in the more tailored international legal standards, is a 

persistent fault in international law-making, whereby neutral technical responses to the shortcoming of 

generalized treaty norms often repeat the same patterns of gendered exclusion that exist in the hard law 

norms themselves.’ 
88 Sanne Weber, ‘From Victims and Mothers to Citizens: Gender-Just Transformative Reparations and the 

Need for Public and Private Transitions’ (2008) 12 International Journal of Transitional Justice 88, 89. 
89 Ibid 90. 
90 Ní Aoláin, O’Rourke, Swaine (n 38). 
91 Weber (n 88) 91. Referring to arguments by Margaret Urban Walker that providing social reconstruction 

or economic development makes gender-just reparations lose their ‘normative distinctiveness’; other 

authors suggesting a combination of direct relief with wider social supports, e.g. education, healthcare, 

access to land; and that Williams and Palmer go further by suggesting gender-just reparations should 

entail women’s active participation throughout the process in representation in the reparation process and 

more broadly in society.  
92 Catherine O’Rourke, ‘Feminist Strategy in International Law: Understanding Its Legal, Normative and 

Political Dimensions’ (2018) 28(4) European Journal of International Law 1019. 
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pragmatic grassroots level of activism, the emphasis will always be on the efficacy of feminist 

engagement.93  

In elucidating this theory of transformative reparations, Professor Ní Aoláin, Dr Catherine 

O’Rourke and Dr Aisling Swaine argued that ‘there is an underlying presumption that remedies 

are a neutral legal space, unfettered by the complexities of gender and other intersectional 

identities’, with the result that legal remedies often function to further deteriorate the harms 

suffered by women and girls.94 In other words, supposedly neutral legal interpretations of the 

right to a remedy that fail to account for the gendered nature of the harm will necessarily prove 

insufficient by failing to incorporate a gendered element within the legal remedies offered in 

response. This is of relevance regarding the confinement of historical practices of illegal 

adoption to the private sphere by the State and by society – the public private dichotomy works 

in an inherently gendered fashion, but yet international legal remedies can often overlook the 

inherently gendered nature of legal systems and the resulting categorisation of certain human 

rights abuses depending on how they fall within the public private dichotomy.  

While the approach of transformative reparations focuses specifically on conflict-related sexual 

violence, its observations and analytical approach regarding the need for a transformative 

approach to reparations for sexual violence against females could be applicable to this context 

of the historical abuses of women and children in the institutional framework of the Mother and 

Baby Homes, County Homes and related institutional settings. There are similarities between 

these contexts as they both relate to issues of gender discrimination and reproductive violence, 

perpetrated on a large social scale.  

In the case of Ireland, the originating human rights violations have ceased in the sense that the 

women are no longer confined to these institutional settings; however, the violations suffered, 

and the harm caused as a result to survivors have not been remedied nor have they been 

addressed over a prolonged period of time. In addition, these women and children – now 

adopted persons – continue to experience ongoing human rights abuses that flow from their 

history of having once been in such institutional settings. Key examples of such abuses is the 

lack of information, identity and family rights that flow from the absence of any clear information 

rights regarding adoption practices. Additional human rights abuses include the lack of 

acknowledgement and recognition by the State of its involvement with these institutions – either 

at all or in any meaningful fashion – the denial of the experiences of the survivors and the harms 

 
93 Ibid 1023. 
94 Ní Aoláin, O’Rourke, Swaine (n 38) 103.  
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suffered, drawn-out legalistic redress schemes, and an evident reluctance to create any public 

account of what occurred at a systemic level in Ireland in the twentieth century regarding the 

confinement and abuse of women and children, thus avoiding any meaningful consideration of 

these abuses.  

As noted in the context of the international legal right to a remedy and in transitional justice (see 

section III above), the approach of Transformative Reparations is also predicated on the ‘lack of 

specificity in international legal frameworks and treaties’ regarding gender-sensitive reparations, 

and the ‘limited overall interpretative innovation by human rights courts and bodies in capturing 

and addressing, through reparation, the experience of women generally’.95 It proposes that 

reparation procedures must be designed in such a way so that the effect is the empowerment of 

female survivors, rather than reinforcing the harm suffered.96  Consistent arguments are often 

advanced on the part of states that resource limitations must necessarily limit the form of 

reparations or redress on offer, but ideally both material and symbolic forms of reparation should 

be integrated to meet the needs of the survivors.97 This argument centred on ‘trade-offs between 

one form of reparations over another’98 has frequently been made by the Irish State, such as the 

need to avoid duplication in work between different investigations established and references to 

a scarcity of resources99. 

Nonetheless, perhaps most critically, the approach of Transformative Reparations advocates the 

adoption of a human rights-based approach to all programmes of reparations; first, this 

approach will ensure that the right to a legal remedy is recognised as a human right, and not as 

some kind of charitable State assistance, and secondly, it will strengthen the role of the State in 

accepting its legal responsibility for victims of such serious violations.100 It is worth noting that the 

merits of adopting a human-rights based approach to gendered, serious, and historical abuses 

of women and girls was also demonstrated in the Canadian National Inquiry into Murdered and 

Missing Indigenous Women, as discussed at the start of this chapter.  

On balance, there are ten key principles identified by the approach of transformative reparations 

for its application to conflict related sexual violence affecting women and girls, all of which are 

equally applicable to serious human rights violations involving historical practices of illegal 

 
95 Ibid 141.  
96 Ibid. 
97 Ibid 140.  
98 Ibid. 
99 See Chapter Two (section III). 
100 Ní Aoláin, O’Rourke, Swaine (n 38) 141/142. 
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adoption.101 These are, first and foremost – be transformative by recognising that such abuses 

are linked to the structural discrimination and exclusions based on gender, and that reparations 

must take a broader approach to also tackle the structures in place that enabled such harms; 

secondly, to ensure fairness and non-discrimination; thirdly, to address bias and stigma; fourthly, 

to respond in a timely way; and the rest being to consult and inform, to employ processes that 

are mindful of social contexts, to work at multiple levels and in different ways by responding to 

individual and communal needs, to generate national ownership, to balance material reparations 

with symbolic reparations, and finally to work alongside other transitional justice processes. 

Finally, it is also worth noting that after the publication of the Basic Principles, a coalition of 

women’s civil society organisations developed a supplementary text – the Nairobi Declaration – 

to address this lack of gender-specificity in the Basic Principles, with the aim of promoting ‘a 

gendered approach to the implementation of the Basic Principles’.102 As a result, there is the 

possibility of applying the Basic Principles in such a manner as to address its lack of a gender-

specific dimension, i.e. a State could look to the Nairobi Declaration in deciding how to 

implement its obligations pursuant to the Basic Principles, and potentially apply them in a 

transformative manner. Thus, a ‘generous interpretation’ of the Basic Principles would ideally 

support a ‘gender sensitive’ approach.103  As a result, a State has two potential options of 

deploying a more gender-appropriate approach to legal remedies, by either using the approach 

of transformative reparations or interpreting the Basic Principles in a gender-sensitive manner. 

Arguably, engaging more fully (on the part of civil society actors and UN Treaty Bodies) with the 

international legal right to a remedy and exploring the developed canon and expertise offered by 

transitional justice regarding broader legal responses to these kinds of historical and systemic 

human rights abuses – all from a feminist legal perspective – could greatly add clarity to the legal 

analysis of the UN Treaty Bodies in considering how States should be responding to these 

abuses. 

  

 
101 Ibid 142ff. 
102 Ibid 123. 
103 Ibid.  
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V. Re-framing the right to a remedy through a transformative legal approach  

The approach to historical abuses of women and girls in Ireland has tended to consist of offering 

a limited or watered-down version of both material and symbolic reparations. In addition, many 

of the participants in the qualitative research undertaken described encountering an embedded 

attitude of hostility on the part of the State towards survivors and their representatives when 

applying to such schemes or attempting to initiate litigation, leaving many with feelings of 

exclusion and re-victimisation.104  

The establishment of the Commission initially suggested that a marginally broader approach was 

being taken regarding abuses in the settings of a limited number of Mother and Baby Homes 

and County Homes, in contrast to the investigatory approach adopted in the context of the 

Magdalene Laundries. The transitional justice approach was flagged as relevant by the Minister 

of Children and Youth Affairs, Minister Zappone, with the appointment in April 2017 of a legal 

expert on transitional justice to advise the Minister on how to ‘giv[e] voice’ to survivors, and to 

‘further enhance public awareness’.105 Following this, in summer 2018, a ‘Collaborative Forum’ of 

survivors and advocates was appointed to liaise with the Department of Children and Youth 

Affairs regarding the ongoing investigations of the Commission.106 However, the influence of 

transitional justice on the operation of the Commission seems minimal to date. Numerous 

serious concerns have been raised regarding the Commission’s operation, which can be broadly 

categorised as concerns relating to the limited and secretive nature of the manner in which 

testimony is being gathered by the Commission from survivors, the extremely narrow scope of its 

investigation, and the silencing of survivors through the restrictions imposed on the Collaborative 

Forum. 

First, regarding the secretive nature of how the Commission is hearing evidence, the Clann 

Report notes that no hearings to date have been held in public – all witness evidence has been 

 
104 See Chapter One (section VI) for discussion of “state institutional attitudes” towards historical abuses 

of women and girls 
105 Press Release, ‘Commission on Mother and Baby Homes: Second Interim Report published today’, 

(MerrionStreet.ie, 11 April 2017). It was stated that the expert would be asked ‘to assist by mapping out a 

model of ‘transitional justice’ as a means of giving voice to former residents of Mother and Baby Homes 

and County Homes”, and to “help to develop an approach which can acknowledge the experiences of 

former residents and further enhance public awareness and understanding of this part of our history.’ 
106 Press Release, ‘Minister Zappone commences public information campaign seeking expressions of 

interest to participate in a Collaborative Forum of former residents of Mother and Baby homes and those 

with comparable experience in a County Home’ Department of Children and Youth Affairs (Ireland, 4 May 

2018). 

See also Press Release, ‘Address by the Minister for Children and Youth Affairs at the First Meeting of the 

Collaborative Forum on Mother and Baby Homes’ Department of Children and Youth Affairs (Ireland, 26 

July 2018) 
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taken in private with knock-on consequences for the archive created by the Commission, as it 

will be sealed, with the result that no witness is entitled to a copy of the evidence they have given 

to the Commission.107 While noting that there could be a valid rationale for certain of the 

hearings to be held privately, along with some evidence being kept confidential, the Clann 

Report criticised the decision of the Commission to gather all evidence privately, as such an 

approach undermines not just public confidence but the confidence and trust of those directly 

affected by these abuses, in the workings of the Commission and its final conclusions.108 On 

balance, the Clann Report considered that the secrecy of this approach concerning all 

evidentiary procedures in the Commission causes ‘grave restrictions on the right of victims of 

gross and systematic human rights violations to the truth, to an effective investigation, to 

freedom of expression, and to comprehensive reparation and redress.’109 

Secondly, regarding its scope, the Commission is concerned with just 14 Mother and Baby 

homes and 4 County Homes, whereas the Clann Report has estimated that there were ‘182 

institutions, agencies and individuals that it understands to have been involved in the separation 

of unmarried mothers and their children’ across the Irish state.110  

Thirdly, as identified in the approach of transformative reparations, ‘ownership and oversight’ of 

such a programme from the outset of any reparation process111 is vital in ensuring full 

participation and effective operation; the identity of the relevant stakeholders to be involved must 

be determined, as a well-designed programme of reparations depends on ‘broad stakeholder 

involvement from the outset’112.  The core stakeholders in the context of any legal reparations for 

human rights abuses ought to be the survivors; however, they are often the people most likely to 

 
107 The Clann Report, October 2018 (n 56) 5.7 – 5.12. See in particular:  

5.12 The Commission’s decision to gather and examine evidence in private has profound 

consequences for access to information about the matters under investigation, including access 

to the archive of documents and testamentary evidence being compiled by the Commission. 

Previous High Court judgments have clarified that where evidence has been given to a 

Commission of Investigation under the 2004 Act in private, the archive is sealed thereafter. In 

addition, the Commission refuses to issue any person who has given evidence to the Commission 

with a transcript of their own evidence, presumably due to the provision in section 11(3) of the 

Commissions of Investigation Act 2004 making it a criminal offence (with extremely limited 

exceptions) for any person to disclose or publish evidence given to the Commission in private. 
108 Ibid 5.11. 
109 Ibid 5.12.  
110 Ibid 4.5. See also Chapter One (section IV) of this thesis. 
111 Ní Aoláin, O’Rourke, Swaine (n 38) 99: ‘Although the term ‘reparation’ is used in many contexts, in 

international law it generally refers to the measures adopted to redress harms resulting from crimes or 

breaches of state responsibility. Reparations generally fall under the headings of restitution, 

compensation, and satisfaction. State responsibility has historically not addressed gendered human rights 

violations.’ (Footnotes omitted.) 
112 Ibid 131. 
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be excluded, despite evidence that any scheme of reparations is far more likely to work 

effectively not only if the survivors are involved, but also if the harms that are most relevant to 

them are included within the programme design.113 There was no engagement with survivors or 

survivor representative groups regarding the decision to establish the Commission; this type of 

approach has not been adopted by the Irish State regarding its legal responses to any of the 

historical abuses of women and children. Nonetheless, for the first time in the context of such 

abuses, the Government adopted a novel approach regarding the Commission. Having 

appointed a legal expert in transitional justice to advise on how best to ‘giv[e] voice’ to 

‘residents’ of Mother and Baby Homes and County Homes114, Minister Zappone announced the 

establishment of a Collaborative Forum in summer 2018.115 It consisted of survivors of the 

institutions under investigation, family members of former residents, and individuals involved in 

relevant advocacy or support groups and was appointed to liaise with the Department of 

Children and Youth Affairs regarding the ongoing investigations of the Commission.116 

By April 2019, the Collaborative Forum prepared a 90-page report of its work, but Minister 

Zappone declined to publish this report on advice from the Attorney-General.117 In its place, a 

shortened report was published in April 2019. In the foreword of this shortened report, the 

members noted as follows:  

It is a matter of genuine regret to all members of the Forum that, following advice 

conveyed by the Minister from the Attorney General, the full report cannot be published 

at this time. It is our deepest wish that the report will be published at the earliest 

opportunity. Only in this way do we feel that the basis for the recommendations, as well 

as the witness of Forum members, can be heard and understood.118 

 

 
113 Ibid 133/134. 
114 Press Release 11 April 2017 (n 105). 
115 Press Release, ‘Minister Zappone commences public information campaign seeking expressions of 

interest to participate in a Collaborative Forum of former residents of Mother and Baby homes and those 

with comparable experience in a County Home’ (Department of Children and Youth Affairs, 4 May 2018). 

See also Press Release, ‘Address by the Minister for Children and Youth Affairs at the First Meeting of the 

Collaborative Forum on Mother and Baby Homes’ (Department of Children and Youth Affairs, 26 July 

2018). 
116 Ibid. 
117 Shane Dunphy, ‘Child Protection: The failure to publish the report into Mother and Baby Homes is part 

of a continued cover-up’ The Journal (Ireland, 21 April 2019). 
118 ‘Recommendations from the First Report of the Collaborative Forum of Former Residents of Mother and 

Baby Homes’, December 2018, Foreword.  
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The shortened report contained just over three brief pages of recommendations in a thirteen-

page document, the bulk of which consisted of background information about the Collaborative 

Forum.119 The recommendations themselves focussed on three areas; ‘[I]dentity, Information, 

Technology & (Mis) Representation Recommendations’120, ‘(H)ealth and Well-being Supports’121, 

and ‘(M)emorialisation and Personal Narratives’122. It is significant that the focus of the 

recommendations was on a wider range of legal remedies that moved well beyond the typical 

legal remedies of prosecution and compensation or redress. The emphasis was on measures 

more commonly found within the transitional justice canon – facilitating access to records, 

memorialisation efforts, as well as health and education support services, similar to the 

recommendations for a ‘Transitional Justice’ process as outlined by the Clann Report.123 

However, the detail and the rationale as to why such recommendations were ultimately chosen 

by the Collaborative Forum, presumably based in part on their own experiences and assessment 

of any expert information they received, have been withheld from public view, thereby 

substantially muting their voices in the context of survivors’ preferred remedies. 

As to why the full report of the Collaborative Forum was not published, the grounds on which the 

Attorney General might have advised against its publication remain ambiguous, as the 

Department of Children and Youth Affairs simply stated that his legal advice ‘indicates the report 

should not be published ahead of the Commission’s report’.124  The reasoning as to why the 

Collaborative Forum was established in the first place if its fulfilment of its mandate was to be 

ultimately circumvented by the ongoing investigations of the Commission seems at the least to 

be illogical. Even a more generous interpretation points to a continued reticence regarding 

meaningful engagement with survivors of these institutional settings. In adopting a more negative 

interpretation of what transpired, the Collaborative Forum serves as a bitter example of an 

 
119 Ibid. 
120 Ibid, recommendations 1 - 1.14. For example, recommendation 1.2: ‘The creation of a new One-Stop-

Shop to house records from across State, religious orders, county and other sources so as to enable 

access to identity, personal and institutional information by any person separated from their family of 

origin, or detained in State funded or regulated Institutions’; recommendation 1.5 sought replacement of 

the 2016 Bill ‘with an alternative ‘Identities and Personal Information Bill’’. 
121 Ibid, recommendations 2 – 2.21. For example, recommendation 2.4 related to free access to private 

health services; recommendation 2.11 sought DNA genetic screening for survivors for the purposes of 

medical and family history. 
122 Ibid, recommendations 3 – 3.9. For example, recommendation 3.2 recommended the erection of 

memorials at all institutions; recommendation 3.9 sought inclusion of a module on ‘Mother and Child 

Institutions’ in the national history curriculums of schools and in appropriate programmes at third-level 

institutions.  
123 The Clann Report, October 2018 (n 56) p. 10. 
124 Department of Children and Youth Affairs, ‘Government publishes the Recommendations from the First 

Report of the Collaborative Forum for Former Residents of Mother and Baby Homes and Related 

Institutions’ (Frequently Asked Questions, 16 April 2019).  
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exercise in the re-victimisation of survivors by offering what was understood to be a genuine 

opportunity for detailed and considered collaboration and engagement between survivors and 

Government, but which turned into a more cynical exercise of controlling and finally muting the 

voices of survivors in the process of these investigations into the Mother and Baby Homes, 

County Homes, and related institutional settings.  With either interpretation, this type of 

approach works in direct and complete contrast with the approach adopted in transitional justice 

processes generally, and in relation to any ‘gender-just’ or ‘transformative reparations’. As a 

result, the Collaborative Forum could undoubtedly undermine any future attempts to enable a 

more open relationship of cooperation with survivors as trust has been broken and lost as a 

result.  

Similarly, the State’s responses, in the form of the draft legislation it has proposed to deal with 

these historical practices of illegal adoption, remain both problematic and unsatisfactory. Again, 

there has been minimal engagement with those directly affected by such practices – natural 

mothers and adopted persons – or with the civil society organisations advocating for reform of 

the State’s responses. The leading civil society organisation in this area, Adoption Rights 

Alliance, has been vocal in its criticism of the State’s reluctance to engage meaningfully or at all 

with their organisation and other representative organisations of those affected by historical 

practices of illegal adoption: ‘Every day is like Groundhog Day; time and again we submit witness 

testimony and documentary evidence, as well as comprehensive analyses and legal arguments 

pointing out the flaws in the Adoption (Information and Tracing) Bill 2016, but it seems to matter 

not a whit.’125  As stated succinctly by one participant interviewed for the purposes of this thesis: 

Participant (RS7): 

“… this adoption bill that they’re trying to put through, which again, they say they did with 

input from the survivors of these adoption schemes. No. We did give input, but no one’s 

listening. So, what we have is once again – we are going to tell you what we think you 

need, and what we think should go in there.” 

 

A particularly interesting sub-theme arose in the qualitative data whereby a number of 

participants expressed grave concerns regarding the State’s current practices of 

 
125 Claire McGettrick, ‘Grave injustice as adopted people must continue fight for their rights’ Irish Examiner 

(Ireland, 12 July 2019). Ms McGettrick went so far as to express her experience of dealing with 

successive Irish governments regarding these concerns as being similar to being at war: ‘For those of us 

who have been involved in adoption activism over the past two decades, it often feels as though the 

Government is engaged in a war of attrition against adopted people.’ 
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institutionalisation regarding people in direct provision and individuals with intellectual or other 

capacity issues in institutional residential settings; for example, with references to the 

‘warehousing of people’ and ‘lessons not being learned’. It was felt that as the Irish State has so 

far failed to come to terms with its history of institutionalisation of the most vulnerable in society, 

the result is that these practices of institutionalising the most marginalised continue unchecked 

and unabated while simply targeting different sections of society.  

Participant (ZA2): 

“… around this idea that we’ve dealt with issues around institutionalisation, but they go 

on. And that is kind of worrying, that we looked at it in a bit of a segmented way, so this 

was women and babies, that’s historical, this was people in psychiatric institutions, that’s 

sorted, and these were children in industrial schools, and yet we’re still placing people in 

institutions without particularly strong human rights protections. And how can we, if UN 

bodies are looking at that, if the State is doing investigations, how do we actually not 

address that underlying problem that vulnerable people are being institutionalised in our 

state without their human rights really being taken into account?  … We’re still doing it. 

And they’re private actors, whether it’s direct provisions or charities and institutional care 

for people with disabilities, or older people. It’s often the State’s relationship with private 

actors and how that plays out in terms of those vulnerable groups.” 

 

Participant (AB1): 

“We’re incarcerating people still. We are denying children their identities still. Absolutely. 

And I think the sort of ongoing violation argument was made in the context of the 

Laundries because, yes, this is relevant for the Committee against Torture, but it’s also a 

big part of why we do this, because we don’t history to continue to repeat itself. We don’t 

want what happened to us to happen to other children … we’re saying stop now. …  the 

fact that we are currently infringing on people’s human rights and committing the sort of 

infractions that will be the subject of inquiries of the future, you would hope that it would 

have an impact. Unfortunately, I think that won’t happen until we fully acknowledge the 

past. That’s the key here.” 
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Participant (XY4): 

“The adoption bill is still not there yet, after all these years? That’s unbelievable. … I find 

it really very serious – the lack of enactment of legislation, which would also facilitate in 

the future more open adoption processes, it’s not only for the past but for the future.” 

 

Participant (RS7): 

“It is platitudes, and breast-beating, but no action. Or delayed action, inappropriate 

action, but it’s definitely ‘mea culpa’ in the past, and the accountability is still not there. 

The Irish Government has not instituted accountability for taking care of the children of 

this country. We had this situation with Túsla and the creche the other day, we recently 

had people being brought up on charges because they were abusing differently abled 

people in homes. They’re still not overseeing state sponsored homes, as in children’s 

homes, the way adoptions are done, fostering — there are still major abuses. 

Safeguards are not in place yet. And that is the downfall of the nation state of Ireland.” 

 

Participant (NO9): 

“Well mark my words, in a decade’s time, we’ll be back doing the same thing with direct 

provision. But those people aren’t going to be dead.”  

 

I agree that failing to come to terms with our history as a State leaves us at risk, as a society, to 

repeating the same mistakes regarding the failure to protect the basic human rights of the most 

vulnerable in society. Therefore, the imperative to address the human rights abuses that derive 

from historical practices of illegal adoption forms part of a greater need to respond to historical 

abuses in a more comprehensive and transformative manner – for example, by observing one of 

the key principles of transitional justice  that of the need to ensure non-repetition of serious and 

systemic human rights abuses.  

Given the endemic and inherently biased structure that was in existence regarding unmarried 

women and their children, the State’s approach to legal reparations and remedies must address 

this deep-seated discrimination that existed and continues to exist in the context of its legal 

responses. Discrimination against survivors is demonstrable in the nature of the State’s 

response to all concerns raised regarding historical practices of illegal adoption.  



211 
 

The State’s legal approach to the myriad of human rights abuses of women and children in Irish 

society has consistently failed to meet any of the guiding principles of transformative reparations 

or transitional justice, nor has it used any feminist legal perspectives on such abuses. 

Incorporation of any of these principles would greatly benefit the State, society and survivors in 

coming to terms with the systemic extent of the abuses that occurred.  

An urgent change in legal response is required and the international legal framework in human 

rights offers an important opportunity to advocate for such a transformative legal response.  The 

use of a transformative legal approach that would acknowledge the fundamentally gendered 

nature of these abuses and their unusual temporal dimension: for example balancing symbolic 

and material reparations in the form of adequate compensation, access to personal information 

and archives, and memorialisation efforts would be an advantageous start to transforming the 

potential legal responses and generating greater public engagement and ownership of Ireland’s 

difficult social history regarding its treatment of unmarried women and their children.  
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VI. Conclusion  

There are obvious difficulties that arise from the responses of both the UN Treaty Bodies and 

States to instances of historical human rights abuses of women in relation to their framing of 

such abuses. As a result, there are serious concerns surrounding the adequacy of the legal 

responses taken at a national and international level. These difficulties are connected and relate 

to the fundamental nature of these types of human rights violations – the gendered nature and 

the temporal aspect – and the failure to recognise and take into consideration these particular 

characteristics.  

Bearing in mind the need to avoid an over-reliance on legalism and to retain a pragmatic view of 

the ability of law and legal institutions to deliver various forms of justice, it can be accepted that 

international human rights law does not contain, nor does any form of law, all legal and social 

solutions to all manner of abuses. Nevertheless, it must also be acknowledged that international 

human rights law has the capacity to act as an impetus for change nationally, in light of its 

inherent abilities to exert political pressure, recognise human rights abuses, and propose 

appropriate legal remedies to States. Such potential should not be overlooked, as it provides a 

legal framework through which significant legal and social interventions can occur domestically 

regarding serious human rights abuses. This position is supported both by considering the 

extensive engagement by UN Treaty Bodies regarding historical abuses of women and girls in 

Ireland, the responses of the Special Rapporteur for the Sale of Children regarding historical 

practices of illegal adoption, and also the perspectives revealed in the qualitative research 

conducted for the purposes of this thesis.  

Furthermore, when considering theoretical approaches to historical practices of illegal adoption, 

international human rights law provides an opportunity to evaluate these human rights abuses 

from a feminist legal perspective. First, how to articulate complex human rights abuses that have 

been unexpressed within society to date – and/or that have been accepted or disguised as 

unavoidable social realities (e.g. historical practices of illegal adoption); secondly, how to frame 

a legal remedy in response to such abuses that answers not only to the injured individual, but 

where necessary also informs the broader social context and enhances our understanding of 

how past and current human rights abuses come to pass. In effect, the re-conceptualisation of 

these abuses from a feminist legal perspective also gives rise to the consequent need to 

respond with legal remedies that address the specific characteristics of the violations. 

In this context, this chapter has demonstrated that both international human rights law and 

transitional justice can play a vital role in sourcing improved legal responses to the human rights 
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abuses resulting from historical practices of illegal adoption; this can be achieved by drawing on 

the broader range of legal remedies common to both international human rights law and 

transitional justice, and most importantly, by utilising a feminist legal approach in doing so. In 

other words, a feminist legal interpretation of international human rights law and transitional 

justice would enable a re-framing of their shared legal principles and remedies as applied to 

historical practices of illegal adoption. This would facilitate a realisation of their transformative 

potential to respond in a more comprehensive manner to complex human rights abuses. 
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Conclusion 

 

I. Conclusion 

On closer examination of both the national engagement with historical practices of illegal 

adoption in Ireland and the limited interaction between Ireland and UN Treaty Bodies regarding 

such practices, it became clear that the State can exercise a greater level of control of the 

narrative of these practices, relatively constraint free, because there has been inadequate 

consideration at all legal levels of these practices as stemming from and resulting in human 

rights abuses. Arguably, a legal vacuum exists nationally and, to an extent, internationally, 

considering the inadequate attention paid to the articulation of these practices as human rights 

abuses and to the framing of the legal remedies that should follow.  This thesis evaluated how a 

gap of this kind came into being regarding historical practices of illegal adoption; in other words, 

it explored why there has there been such limited consideration of these human rights abuses 

both nationally and internationally, and why the proposed legal responses to date have been 

conceived in such narrow terms. 

Thus, this thesis sought to address two related research questions. First, to consider and assess 

the Irish State’s approach and legal responses to historical practices of illegal adoption – how 

are such legal responses affected by the gender-neutral conceptualisation and articulation of 

these practices and the resulting human rights abuses; and secondly, what is the potential of 

international human rights law in sourcing nuanced or appropriate legal remedies for these 

abuses. The first two chapters of the thesis explored the existence of this gap in terms of legal 

frameworks and responses nationally and internationally, highlighting the failure to address these 

violations, before turning in Chapter Three to re-conceptualising the articulation of these 

practices as gender-specific practices that targeted unmarried women and girls. Finally, Chapter 

Four addressed the need for a more creative interpretation and application of international 

human rights law to source an effective legal response to the gendered and temporal 

characteristics of these human rights abuses, requiring a wholly transformative approach to the 

legal forms of redress, reparations and truth recovery.  

The thesis draws together diverse legal perspectives, from feminist legal theory, transitional 

justice and international human rights law, and applies them for the first time to the historical 

practices of illegal adoption in Ireland. It builds on feminist legal theory critiquing the private 

public dichotomy, to argue for a gender-specific articulation and recognition of these human 
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rights abuses as a form of reproductive violence and gender-discrimination. The thesis 

concludes that such an approach to these human rights abuses enables their transition from the 

private sphere to the public domain, thus forcing the State to recognise the gendered nature of 

the abuses and the harm suffered. It also draws on the theoretical conceptualisation of time in 

law to illustrate how law can be used to silence these gendered abuses. The importance of this 

element of temporality is emphasised in this thesis, as the use of time through law in this manner 

is significant in light of approaching how to remedy the human rights violations caused by 

historical practices of illegal adoption. Finally, the thesis relies on feminist legal perspectives in 

both international human rights law and transitional justice to argue for a transformative 

response and remedies by the State to historical practices of illegal adoption.  

 

Reconceptualising remedies and responses 

Central to this thesis is a consideration of the myriad of ways in which the Irish State and other 

non-state actors, principally, the Catholic Church, sought to control the bodies, sexuality and 

reproductive rights of Irish women and girls. This entails considering both how the Irish State 

exerted this control over the Irish female body throughout the twentieth century, and how it 

seeks to continue in effecting such control in the twenty-first century albeit through different 

means.  

For most of the twentieth century, this control was exercised through the existence and State 

support of numerous related institutional settings — the Magdalen Laundries, the Mother and 

Baby Homes, the County Homes, and related private settings — and also through systemic 

practices of illegal adoption and the non-consensual practice of symphysiotomy. These 

institutions and practices have gradually ceased to exist, yet the consequences of the breadth 

and scale of this institutional system remain unaddressed. In this respect, I conclude that the 

form of control that the State seeks to exert — in lieu of the existence of these physical 

institutions – relates to its use of the law, and its legal responses to those affected by such 

practices, specifically regarding claims of having suffered human rights abuses in these settings.  

Typically, and as discussed in the qualitative research conducted, the pattern has been that the 

State uses domestic law to silence human rights claims of survivors, often with the result of 

further re-victimising or re-traumatising the survivor and with the apparent intent of waiting for 

these issues to simply go away. For example, survivors are often immediately overwhelmed by 

the strict operation of the domestic legal system that seeks to regulate the types of legal claims 
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that can be brought before it. This occurs primarily through the time-barring of claims by the 

Courts due to application of the Statute of Limitations. Despite the clear and evident historical 

aspect to the claims being made, there is no exception for claims for historical injury other than 

in the case of historical child sex abuse, such exception having been set out in legislation 

amending the Statute of Limitations.1 Simultaneously, the State will often introduce ex gratia 

payment schemes for these types of historical abuses of women and girls that will only accept 

claimants that have signed undertakings to the effect that they will not institute any legal action 

against the State or the Church.2 This leaves the individual almost without any effective or at 

least meaningful legal recourse at a domestic level, particularly in light of the consistent criticism 

of the operation of ex gratia schemes established to date.3 

Regarding historical practices of illegal adoption, this trend of the State seeking to control and 

minimise the consequences of such historical practices becomes even more pronounced. This is 

because the State assumes an even greater role in seeking to regulate natural mothers affected 

by these practices; first, by acting as State guardian and protector of their privacy regardless of 

their wishes, and secondly by inserting itself as an across-the-board regulator of all measures 

relating to information, tracing and contact between adopted persons and natural mothers. On 

closer inspection, this emphasis on privacy can be revealed as an obsession with the 

maintenance of the secrecy of a closed adoption system, supported and facilitated by the State 

for decades. A system that is and was fundamentally flawed — by being based on illegal 

adoption practices — could only operate once the need for consent was removed entirely. 

Although these practices no longer occur, the consequences persist, and the State continues to 

attempt to support and vindicate the practices as being acceptable and legal. This display of 

control by the State is apparent in the State’s attempts to legislate in the context of its historical 

adoption system, revealing a desire to intensely regulate adoption information and tracing 

measures. It is also demonstrated in its establishment of a Mother and Baby Homes Commission 

of Investigation with a particularly limited scope of inquiry, and its consistent attitude of denials 

and downplaying of the concerns repeatedly raised in the media for years about these adoption 

 
1 See Chapter Three (section III) for discussion of the application of the Statute of Limitations.  
2 James Gallen, ‘Historical Abuse and the Statute of Limitations’ (2016) 00 Statute Law Review 1. See also 

Sinead Ring, ‘The Victim of Historical Child Sexual Abuse in the Irish Courts 1999-2006’ (2017) Social & 

Legal Studies 1. 
3 See Mairead Enright, ‘‘No. I Won’t Go Back’: National Time, Trauma and Legacies of Symphysiotomy in 

Ireland’ in Emily Grabham and Siân Beynon-Jones (eds), Law and Time (Routledge 2019); Office of the 

Ombudsman, ‘Opportunity Lost, an investigation by the Ombudsman into the administration of the 

Magdalenes Restorative Justice Scheme’ (November 2017); Justice for Magdalenes Ireland, ‘JFM 

Research publishes critique of McAleese Report’ (Press Release, 19 February 2015).  
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practices.4 All of this can be effectively described as part of its ongoing efforts to manage the 

survivors of historical practices of illegal adoptions (natural mothers and adopted persons), by 

curtailing the potential avenues of legal redress for the abuses that occurred as a result of such 

a system.  

In this respect, the focus by the Irish State on maintaining these historical adoption practices 

within the private sphere has proved critical in terms of its approach. It renders historical 

adoption policy free from any in-depth or focussed level of public scrutiny or accountability, 

thereby allowing both a denial of the existence and the importance of these rights for those 

affected. In terms of scrutinising State adoption policy, I am not proposing that all adoption 

related information be made available to the public, but rather suggest that there be a greater 

measure of transparency and good faith in how the State proposes to deal with the 

consequences and human rights abuses flowing from its historical adoption practices. Given that 

the Adoption Authority of Ireland has centralised the administration of all current adoption 

practices, domestically and at an inter-country level, and acts to regulate and maintain 

operational standards regarding these adoption practices, i.e. it ensures legal and ethical 

obligations are met by all involved in any adoption process, the State should be willing to enable 

and ensure a similar approach regarding historical adoption practices.  

At a fundamental level, there is a gap in legal language in how to sufficiently express the range of 

violations and violence suffered by women. This gap could potentially be best filled by describing 

this range of connected violations as ‘reproductive violence’ targeting women. Furthermore, the 

repercussions of this kind of reproductive violence go beyond affecting women only, as it 

fundamentally affects the family/familial relationships (past and future) and the expression of 

motherhood that encompasses the birth and care of children. With this failure to articulate the 

harms coherently, there is a weakness in the legal responses to these harms; in addition, this 

weakness of legal language has a knock-on effect in failing to recognise the human rights 

abuses suffered by those who were adopted within a secretive adoption system. This 

discrepancy is particularly evident at a national level, in Ireland, but arguably it is also reflected at 

an international level as UN Treaty Bodies have so far failed to call Ireland to task in this respect. 

I consider that this pattern may change as the Special Rapporteur on the Sale of Children 

 
4 See Chapter One (section V). 
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bucked the trend by extensively criticising Ireland in this context; however, as of the date of this 

thesis submission, she alone has done so within the international legal framework.5 

Additionally, the continual emphasis by the State is that these abuses took place in the distant 

past and belong only there. This remains a strong feature of the State’s attempt to control the 

ongoing repercussions of the closed adoption system, as it continually asserts an alternative 

narrative to that of survivors’ accounts of their experiences and lives. The State’s narrative is that 

these practices exist only in the past. It deliberately draws a clear distinction between the distant 

past — where any potential wrongs can be explained as unintentional consequences of harsher 

times — and the guiltless present that bears no responsibility for what may or may not have 

occurred. The State’s view of claims of human rights abuses resulting from practices of illegal 

adoption is nebulous and tends towards minimisation and diminishment of the nature of such 

violations. Overall, the effect is that these human rights abuses remain unaddressed and related 

abuses continue to occur, as survivors of historical practices of illegal adoption continue to be 

denied access to justice as well as being denied access to personal information and identity. 

These human rights abuses are intrinsically rooted in these institutional settings but have come 

about due to Ireland’s failure to transition from its turbulent past of containment and regulation of 

women, and its concerns with public morality that underpinned widespread practices of 

confinement of vulnerable women and children to institutional settings.  

The inadequate legal responses of the Irish State are underpinned by the State’s prevailing 

desire to control the ongoing fallout from its history of institutionalisation of women and girls. This 

culminates in an approach that maintains the pervasive culture of shame, stigma, and secrecy 

that enabled the operation of the historical system of institutionalisation. In this manner, Ireland’s 

culture of containment continues in the present-day and is manifested primarily in the form of the 

State’s restrictive legal responses. The State has generally adopted redress or inquiry measures 

that have an overly legalistic approach, usually a combination of limited ex gratia payment 

schemes, relinquishment of legal rights of action, narrowly defined investigations, as well as a 

failure to modify limitations legislation. It thereby neglects to recognise the essential and defining 

gendered and temporal characteristics of these specific human rights violations, characteristics 

which must inform and influence the legal responses and approaches adopted.  

In order to bring political, moral, and legal pressure to bear on the State in advocating for a 

change in approach to its current methods of responding to and controlling the narrative 

 
5 Report of the Special Rapporteur on the sale of children, child prostitution and child pornography, 

Human Rights Council, 7 March 2017, A/HRC/34/55. In this thesis, see Chapter Two (sections II and IV) 

and Chapter Four (section III). 
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surrounding historical adoption practices – demonstrated through its confinement of these 

concerns to the private sphere by weighting them with an undue burden of excessive privacy 

(i.e. secrecy) and its framing of these abuses as belonging only to the past – this thesis 

proposed that the realm of international human rights law can offer a broader legal and public 

platform through which these human rights abuses can be explored. Such exploration can 

encompass the framing and articulation of such abuses, as well as offering a broader range of 

potential legal responses.   

This is based primarily on the qualitative and empirical research conducted, which pointed to the 

conclusion that international human rights law offers a natural forum within which the recognition 

of these abuses as a form of reproductive violence and gender discrimination can be sought, 

and through which a broader range of legal remedies can be designed. The international human 

rights legal framework offers a platform for the voicing and hearing of survivors’ testimonies, 

providing a legal space within which previously unexpressed stories can be told, while facilitating 

the articulation of human rights that remain unacknowledged at a national level. It also enables 

the formulation of wide-ranging recommendations directed at States – to push the State to 

engage in a wider range of legal redress, such as memorialisation and other transitional justice 

mechanisms that are suitable for addressing past trauma. 

This conclusion was reached despite the tendency of the UN Treaty Bodies to make 

recommendations regarding Ireland’s historical abuses of women and girls (e.g. the Magdalene 

Laundries, the Mother and Baby Homes, symphysiotomy) that are premised primarily on 

legalistic remedies, focussing on the need for investigations, prosecutions, punishment and 

adequate redress.  So while it can be observed that the UN Treaty Bodies have acknowledged 

that such abuses consist of gendered violations, this recognition has not been explicitly 

connected to the matter of historical practices of illegal adoption, nor has it been explored in the 

context of how UN Treaty Bodies call for these violations to be remedied. In addition, there has 

been no explicit acknowledgement of the complex temporal dimension that attaches to such 

abuses. Thus, there is a connection lacking between the recognition of the gender-specific and 

temporal nature of the violations, and the need to recommend reparations responsive to the 

features of these abuses. Nevertheless, international human rights law still provides an 

accessible and flexible legal framework that can operate without the considerable constraints of 

entrenched national legal limitations and attitudes, and within which the potential for a clearer 

articulation of these human rights abuses and related remedies can be sourced. In other words, 

international human rights law contains the potential to offer a transformative legal response in 

addressing historical practices of illegal adoption.   
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In order to develop this transformative capacity, there are significant possibilities to be explored 

in considering the overlap (i.e. shared legal principles) between legal remedies offered in 

international human rights law and transitional justice. This was documented in both the 

empirical and qualitative analysis undertaken in this thesis. Remedies must move beyond the 

legalistic framing of investigations and prosecutions. While such measures are undoubtedly 

important, the State’s legal responses to historical practices of illegal adoption must extend to a 

variety of other measures that encompass not only the right to information (e.g. the right to 

identity, the right to one’s personal data in the form of State and Church records, the right to 

know one’s origins), but which must also extend to broader legal initiatives on the part of society 

generally, such as: guarantees of non-recurrences (e.g. in relation to current adoption practices 

and in the context of the institutionalisation of other vulnerable sections of society), and 

measures relating to memorialisation and the creation of a public record or history of what 

occurred as a result of these practices. In terms of sourcing potentially suitable legal responses 

to historical human rights abuses, I find support in the increasingly accepted legal position within 

international human rights law that although transitional justice developed in response to 

societies transitioning to post conflict and democratic regimes, its framework is also often relied 

on – particularly from the perspective of survivors - in seeking to respond to specific and 

systemic historical abuses or wrongs that occurred within otherwise stable societies.6 In this 

manner, a more integrated legal approach to framing appropriate redress and truth recovery 

mechanisms for such violations is required, one that actively combines the legal principles of 

both international human rights law and transitional justice. 

The theoretical approach underpinning the formation of a transformative legal response is 

crucial. This thesis argued that a feminist legal approach must be applied to both the 

conceptualisation of these abuses as gendered abuses, comprising a form of reproductive 

violence and a form of gender discrimination that affected women, girls, and the adopted 

children (now adopted persons), and the consequent need for any legal remedies to respond in 

kind as gender-just reparations or remedies. However, as the UN Basic Principles on the Right 

to a Remedy7 (underpinning the right to a remedy within international human rights law and 

transitional justice), do not encompass any gender-specific dimensions, the legal discourse 

surrounding feminist legal approaches to transitional justice and related legal remedies becomes 

 
6 Karen Knop and Annelise Riles, ‘Space, Time, and Historical Injustice: A Feminist Conflict-of-Laws 

Approach to the Comfort Women Agreement’ (2017) 4 Cornell Law Review 853, 866. 
7 Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations 

of International Human Rights Law and Serious Violations of International Humanitarian Law, G.A. Res. 

60/147, at 7, U.N. Doc. A/RES/60/147 (21 March 2006).  
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of critical importance. Such an approach would allow the gender-specific nature of these 

systemic violations to be addressed comprehensively, as it seeks to move beyond the confines 

of apparently neutral legal spaces in order to facilitate an awareness of the complexities of 

gender and the complex nature and aftermath of such systemic human rights abuses, which in 

this case affect women and adopted persons. Therefore, in drawing further on Charlesworth’s 

analogy of applying feminist legal methods to each layer of one’s legal inquiries and analysis of 

human rights concerns, a feminist legal approach must be considered in relation to the remedies 

of transitional justice and the influence that it could offer in the development of the remedies 

offered in international human rights law.  

Ultimately, this thesis argued that the international human rights legal framework could offer a 

transformative legal space in which to recognise a feminist expression of the human rights 

abuses caused by historical practices of illegal adoption, and which could consequently enable 

the application of gender-just reparations.    
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II. Recommendations  

Based on the empirical and qualitative research carried out regarding Ireland’s engagement with 

UN Treaty Bodies about its history of gendered abuses, the recommendations of the UN Treaty 

Bodies can collectively exert some degree of political, moral, and legal pressure on a State, 

prompting it to take some form of action to meet its human rights obligations. The action taken 

by the Irish State in response to these recommendations remains far from ideal, as evident from 

the ongoing concerns expressed by the UN Treaty Bodies and other human rights mechanisms 

surrounding the adequacy of the State response. Nonetheless, it is a step in the right direction 

as the alternative before such intervention was no action being taken at all in response to these 

claims of human rights abuses.  

On reflecting on the search  for appropriate feminist legal responses to the human rights 

violations stemming from historical practices of illegal adoption in Ireland, it seems unlikely that 

the State will voluntarily and actively pursue the responses proposed here in this thesis, drawing 

on transitional justice and a broader reconceptualization of the right to a remedy. In this respect, 

the legal space offered by engagement with the UN Human Rights Treaty Bodies and its Special 

Procedures becomes of considerable importance in the work of exploring and recommending 

more human rights respecting responses by the State.  

To realise its transformative potential, it is imperative that UN Treaty Bodies are open to 

considering the range of potential legal remedies that are available within international law in the 

context of drafting Concluding Observations and making recommendations to states. Given the 

symbiotic nature of the UN framework and its complex working relationship with States and civil 

society, this responsibility of exploring and highlighting different legal approaches is also heavily 

borne by civil society. This is due to the critical role played by civil society in bringing these 

human rights violations to light within this international legal system, as without their input, the 

UN human rights mechanisms become reliant on the State in question.  

Nevertheless, despite the transformative potential offered by international human rights law, the 

difficulties in enforcing and implementing these legal obligations must also be acknowledged; 

‘[C]hallenges to the competence of UN bodies, and the status of their findings in the human 

rights domain, are not infrequent.’8 The significance of state sovereignty, a remnant of the 

 
8 Professor Siobhan Mullally, ‘Mellet v Ireland: Legal Status of the UN Human Rights Committee’s views’ 

(Centre for Criminal Justice and Human Rights, University College Cork, School of Law Blog, 16 June 

2016) <https://blogs.ucc.ie/wordpress/ccjhr/2016/06/16/mellet-v-ireland-legal-status-un-human-rights-

committees-views-2/> accessed 31 October 2019. 

https://blogs.ucc.ie/wordpress/ccjhr/2016/06/16/mellet-v-ireland-legal-status-un-human-rights-committees-views-2/
https://blogs.ucc.ie/wordpress/ccjhr/2016/06/16/mellet-v-ireland-legal-status-un-human-rights-committees-views-2/
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Westphalian model of international law, remains an obstacle to all undertakings in this 

international legal framework.9 However, this does not mean that the expressive function of law, 

including international human rights law, should be dismissed or diminished in light of such 

difficulties.10 Regarding historical practices of illegal adoption, the relevance of this expressive 

function is found in the legal significance it offers by way of recognising alternative conceptions 

of legality, principally by affirming the claims of survivors and in facilitating the broader definition 

of human rights violations from a feminist legal perspective.  

 

  

 
9 Fundamentally, international human rights law has its legal foundations in international public law, which 

is based on the regulation of the rights and duties of states in order to produce an ordered system to 

govern international relations between sovereign states. Thus, the concept of state sovereignty and state 

consent (to negotiating, signing and ratifying international treaties) remains a key principle underpinning 

international human rights law.  

See Ed Bates, ‘History’ in David Moeckli, Sangeeta Shah, and Sandesh Sivakumaran, International Human 

Rights Law (3rd ed, OUP 2017); James Crawford, Brownlie’s Principles of International Law (9th ed, OUP 

2019) ch 2. 

See also Hilary Charlesworth, Christine Chinkin and Shelley Wright, ‘Feminist Approaches to International 

Law’, (1991) 85 American Journal of International Law 613, 622: ‘States are patriarchal structures not 

only because they exclude women from elite positions and decision-making roles, but also because they 

are based on the concentration of power in, and control by, an elite and the domestic legitimation of a 

monopoly over the use of force to maintain that control. This foundation is reinforced by international legal 

principles of sovereign equality, political independence and territorial integrity and the legitimation of force 

to defend those attributes.’ 
10 Christine Chinkin, ‘Sources’ in David Moeckli, Sangeeta Shah, and Sandesh Sivakumaran, International 

Human Rights Law (2nd ed, OUP 2013). Regarding human rights law, Chinkin stated: ‘[I]t provides a 

language, a methodology, and techniques for challenging state action.’ 
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III. Looking to the future  

In this thesis, I focussed primarily on national legal responses to Ireland’s historical practices of 

illegal adoption in the context of what international human rights law could contribute to both the 

recognition of the resulting human rights violations and to the development of tailored legal 

remedies. However, this analysis provoked other legal concerns for future consideration within 

the international legal framework.  

There is potential for future research to explore these practices and their human rights abuses 

from the point of view of private international law. Such analysis could build on the 

conceptualisation of the family within that international legal setting and the legal interpretation of 

balancing affected individual rights as between adopted children/persons and natural and 

adoptive parents – starting from the context of regulating inter-country adoption and related 

disputes, and developing the potentially applicable legal analysis from there. This potential 

connection with private international law was touched on tangentially, in this thesis, in the 

context of the difficulties raised by the temporal dimensions of such historical practices and the 

potential to apply a conflict-of-laws approach to the resolution of historical violations affecting 

women and girls, but on a cross-jurisdictional basis.  

As noted in brief in this work, there is opportunity for further exploration of the possible role that 

could be played or exerted by the International Convention for the Protection of All Persons from 

Enforced Disappearance. As noted, in light of the possible legal consequences arising from this 

Convention regarding these historical practices of illegal adoption, further political lobbying is 

needed to ensure that Ireland ratifies this Convention as soon as possible. 

Additionally, this thesis did not focus on the regional European legal mechanisms, though their 

relevant work was briefly considered. As a result, greater attention could be paid to the under-

utilised role of the European Union and its parliamentary committees, such as the Petitions 

Committee as in the case of Spain. The latter could be utilised as a means of exerting greater 

political, moral and legal pressure on the Irish State to meet its international legal obligations in 

this regard – as occurred in Spain. In addition, although referenced briefly in this work, there is 

considerable opportunity to draw further on the European Union legal framework and conduct 

further research regarding the interplay between tracing and information rights in the context of 

historical adoption practices and the expanding area of data protection and information law. 

Finally, there is the significant capacity of the European Court of Human Rights to bring about 

lasting legal change; however, all domestic legal remedies and mechanisms must first be 
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exhausted. As a result, it remains to be seen if an Irish case will work its way through the 

domestic courts before turning to the Strasbourg court but certainly the potential of the Council 

of Europe and its regional framework regarding adoption and its responses to historical practices 

of illegal adoption could be explored in detail.  
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