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The power of law: current constraints on truth-telling 
and transition from Ireland’s institutional past 
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Irish Centre for Human Rights, NUI Galway

23 May 2019



Responses to 
‘historical’ 
institutional 
and adoption-
related abuses 
in Ireland 

 Industrial and Reformatory Schools 
 Commission to Inquire into Child Abuse est. 2000 (‘Ryan Report’ 

published 2009)

 Residential Institutions Redress Board and Review Committee es. 
2002

 Magdalene Laundries
 ‘McAleese’ Inter-departmental Committee to establish the facts of 

state involvement with the Magdalen Laundries est. 2011 (reported 
2013)

 Quirke ‘restorative justice’ scheme, administered by Department of 
Justice since 2013

 Mother & Baby Homes, County Homes 
 Commission of Investigation into Mother and Baby Homes and 

Certain Related Matters est. 2015



Grassroots 
evidence-
gathering and 
advocacy 

Justice for Magdalenes (subsequently JFM Research) 

 www.jfmresearch.com

 150-page Principal Submissions to the ‘McAleese Committee’ (2013) 
based on almost 5,000 pages of archival documentation and witness 
testimony

 Magdalene Oral History 

 Magdalene Names Project

 UN Human Rights submissions

Clann: Ireland’s Unmarried Mothers and their Children: Gathering 
the Data (‘Clann Project’)

 www.clannproject.org

 Hogan Lovells International LLP, JFM Research, Adoption Rights Alliance

 120-page Submission to the Commission of Investigation into Mother and 
Baby Homes and Certain Related Matters (2018) based on 79 witness 
statements, archival documentation and academic research, and legal 
analysis from 30+ lawyers

http://www.jfmresearch.com/
http://www.clannproject.org/


Right to an 
effective 
investigation 
u/ ECHR  

 Initiated by the State

 Independence

 Effectiveness

 Promptness and reasonable expedition

 Thoroughness

 Public Scrutiny: There must be a sufficient element of public 
scrutiny of the investigation or its results to secure accountability 
in practice as well as in theory. (Boicenco v Moldova (41088/05) 11 
July 2006)



Right to an 
effective 
investigation 
u/ ECHR 

 Involvement of victim: The victim must be involved to the extent 
necessary to safeguard their legitimate interests. 

Edwards v United Kingdom App No 46477/99 (ECtHR, 14 March 
2002): parents of a man killed in prison were denied their right to 
an effective investigation notwithstanding that an inquiry, chaired 
by independent experts and assisted by lawyers, was 
commissioned by the Prison Service, Essex County Council and 
North Essex Health Authority and sat for 10 months and heard 
from about 150 witnesses. The ECtHR held that Mr and Mrs 
Edwards were not “involved to the extent necessary to safeguard 
their interests” on the grounds that the inquiry was held in private 
and:

“ The applicants, parents of the deceased, were only able to attend 
three days of the inquiry when they themselves were giving evidence. 
They were not represented and were unable to put any questions to 
witnesses, whether through their own counsel or, for example, 
through the Inquiry Panel. They had to wait until the publication of 
the final version of the Inquiry Report to discover the substance of 
the evidence about what had occurred”.



Right to the truth 
where evidence of 
systematic torture 
/ ill-treatment or 
deaths in 
suspicious 
circumstances 

El Masri v Macedonia (App No 39630/09) ECHR 2012-VI 263 

 Separate Concurring Opinion of Judges Tulkens, Spielman, Sicilianos and 
Keller

5. The right to the truth is not a novel concept in our case-law, nor is it a 
new right. Indeed, it is broadly implicit in other provisions of the 
Convention, in particular the procedural aspect of Articles 2 and 3, which 
guarantee the right to an investigation involving the applicant and subject 
to public scrutiny.

6. In practice, the search for the truth is the objective purpose of the 
obligation to carry out an investigation and the raison d’être of the related 
quality requirements (transparency, diligence, independence, access, 
disclosure of results and scrutiny). For society in general, the desire to 
ascertain the truth plays a part in strengthening confidence in public 
institutions and hence the rule of law. For those concerned – the victims’ 
families and close friends – establishing the true facts and securing an 
acknowledgment of serious breaches of human rights and humanitarian law 
constitute forms of redress that are just as important as compensation, and 
sometimes even more so. Ultimately, the wall of silence and the cloak of 
secrecy prevent these people from making any sense of what they have 
experienced and are the greatest obstacles to their recovery.



UN Special 
Rapporteur on 
Transitional 
Justice

United Nations Special Rapporteur on the promotion of truth, 
justice, reparation and guarantees of non-recurrence

Pablo de Greiff

Set of General Recommendations for Truth Commissions and 
Archives (September 2015) UN Doc A/HRC/30/42

Archives containing records of mass violations can contribute to 
prevention. Access to well-preserved and protected archives is an 
educational tool against denial and revisionism, ensuring that 
future generations have access to primary sources, which is of 
direct relevance to history teaching. One notable example in this 
regard are the Stasi files opened up by Germany after 1989. 
Opening files contributes directly to the process of societal reform. 

2…archives are relevant and can make significant contributions to 
each of the pillars of transitional justice, not merely truth and 
justice…Beyond the fact that transitional justice measures 
generate records themselves, truth commissions, trials, 
reparations programs and other transitional justice initiatives can 
contribute to improving archival practice both by the way they 
implement relevant standards with respect to their own 
documents, and because some of them, particularly truth 
commissions, are in a good position to make comments and 
recommendations about archival reform in general.



UN Special 
Rapporteur on 
Transitional 
Justice

Truth commissions should, through their operations:

(a) Build provision for the eventual disposition of their records, 
guaranteeing both their safety and accessibility;

(b) Plan to deposit their archives, preferably in existing national 
archives, duly taking into account considerations of the 
security, integrity and accessibility of the archives;

(c) Stipulate that the access policy of truth commission archives 
should maximise public accessibility, while respecting 
applicable privacy concerns, including in particular assurances 
of confidentiality provided to victims and other witnesses as a 
precondition of their testimony;

…



UN Special 
Rapporteur on 
Transitional 
Justice

Truth commissions should, through their operations:

…(e) Establish guidelines for access to truth commission records, which 
shall take into account (among other things) general access rules, such 
as:

(i) what was previously public should remain public;

(ii) victims, families, investigative and prosecutorial authorities, as 
well as legal defence teams, should have unhindered access to 
information on their specific case;

(iii) there should be a presumption of public access to all State 
information with only limited exceptions;

(iv) a procedure to make effective the right of access should be 
established; and

(v) whatever access rules are determined for various categories of 
potential users (for example, victims, legal representatives, 
journalists, academics, and members of the general public) should 
apply to all members of the given category without discrimination.



Censorship of 
survivors and 
records in 
Ireland





1. Retention of 
Records Bill 
2019



Retention of 
Records Bill 
2019

Section 1: Interpretation



Retention of 
Records Bill 
2019



2. Industrial & 
Reformatory 
Schools: non-
disclosure of 
information to 
criminal justice 
system



…

…



3. ‘Gagging’ of 
Industrial and 
Reformatory 
School 
survivors



4. Commission 
of Investigation 
into Mother & 
Baby Homes: 
personal files 
refused 







5. Commission of 
Investigation 
into Mother & 
Baby Homes: 
copies of 
testimony 
refused 



6. Commission 
of 
Investigation 
into Mother & 
Baby Homes: 
public hearings 
refused 

Commissions of Investigation Act 2004







7. Commission 
of Investigation 
Act 2004: 
archive 
inadmissible in 
civil or criminal 
proceedings



8. McAleese 
(Magdalene 
Laundries) 
archive: held ‘for 
safe keeping’



9. No statutory 
rights of access 
to early life 
files 



10. No statutory 
right of access 
to records of 
deceased family 
members


